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During  some  part  of  the  period  comprised  in  this  volume  the  Re- 
porters have  been  favoured  with  the  assistance  of  Edward  Smirke,  of 
the  Middle  Temple,  Esquire,  Barrister-at-Law.  The  cases  reported  by 
Mr.  Smirke  are  pointed  out  as  they  occur. 


CASE 


STOCKDAj^  AGAINST  HANSARD, 

DETERMINED 

•  -     •     • 

III  THB;\'", 

COURT  OF  QUEEN'S  RENCH, 

■  •  • 

CrinCtfi  &crm, 

In  the  Second  YeaifTof  the  Reign  of  Victoria. — 1839. 

JOHN  JOSEPH  STOCKDALE  ».  JAMES  HANSARD,  LUKE 
GRAVES  HANSARD,  LUKE  JAMES  HANSARD,  and  LUKE 
HENRY  HANSARD,  (a)— p.  1. 

It  it  no  defence  in  law  to  an  action  for  publishing  a  libel,  that  the  defamatory  matter  is  part  of 
a  document  which  was,  by  order  of  the  House  of  Commons,  laid  before  the  House,  and  there* 
upon  became  part  of  the  proceedings  of  the  House,  and  which  was  afterwards,  by  orders  of  the 
House,  printed  and  published  by  defendant ;  and  that  the  House  of  Commons  heretofore 
resolved,  declared,  and  adjudged  •*  that  the  power  of  publishing  such  of  its  reports,  rotes,  and 
proceeding)!  as  it  shall  deem  necessary  or  conducive  to  the  public  interests,  is  an  essential 
incident  to  the  constitutional  functions  of  parliament,  more  especially  to  the  Commons1  House 
of  Parliament  as  the  representative  portion  of  it" 

On  demurrer  to  a  plea  suggesting  such  a  defence,  a  court  of  law  is  competent  to  determine 
whether  or  not  the  House  of  Commons  has  such  privilege  as  will  support  the  plea. 

Case.  The  declaration  (May  30th,  1837)' stated  that,  before  and  at 
the  time  of  committing  the  grievance  next  hereinafter  complained  of,  the 
said  plaintiff  was,  and  for  a  long  time  had  been,  a  bookseller  and  pub- 
lisher of  books,  and  as  such  bookseller  and  publisher  of  books,  had 
published  divers  and  very  many  scientific  books,  and  particularly,  in 
the  year  1827,  a  certain  physiological  and  anatomical  book  written 
by  a  learned  physician  on  the  generative  system,  illustrated  by  ana- 
tomical plates:  and,  whereas  the  said  defendants,  on  the  1st  May, 
183(5,  did  publish  and  cause  to  be  published  in  a  certain  book,  purporting 
to  be  "  Reports  of  the  Inspectors  of  the  Prisons  of  Great  Britain,"  the  pas- 
sage following,  that  is  to  say :  "  This  last  is  a  book'9  (meaning  the  said 
physiological  and  anatomical  book)  "  of  a  most  disgusting  nature ,  and 
the  plates  are  indecent  and  obscene  in  the  extreme ;"  whereas,  in  truth 
and  in  fact,  the  said  book  is  purely  of  a  scientific  character :  Yet  the  said 
defendants,  well  knowing  the  premises,  but  contriving  and  maliciously 

(a)  This  .ease,  on  account  of  its  importance,  has  been  placed  out  of  its  order,  for  the  purpose 
of  early  publication. 
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intending  to  defame  and  injure  the  said  plaintiff  in  his  said  trade  of  a 
bookseller  and  publisher,  and  cause  it  to  be  believed  that  he  published 
indecent  and  obscene  books,  on  19th  August,  Vix  1836,  maliciously  and 
falsely  did  publish,  and  cause  to  be  published ,'"d(  and  concerning  the  said 
plaintitr,  in  his  said  trade  and  business,  in  *fc«^ftain  printed  paper,  pur- 

B>rting  to  be  a  copy  of  the  Reply  of,  tl/e\IVispectors  of  Prisons  for  ihe 
ome  District,  with  regard  to  thq.Kappft  of  the  Court  of  Aldermen,  to 
whom  it  was  referred  to  considpf*4ne  first  report  of  the  inspectors  of  pri- 
sons as  far  as -relates  to  the*geiH  of  Newgate,  which  said  copv  of  the  i 
reply  purports  to  be  a . JetteV.  from  William  Crawford  and  Wnit  worth 
Russell,  Esquires,  inspectors  of  prisons  for  the  Home  District,  to  the  right 
honourable  Lord  JpRjhRt&sell,  &c,  the  false,  scandalous,  and  defama- 
tory libel,  followjflg,yJreLt  is  to  say, — "  But  we  deny  that  that  book  is  a 
scientific  workj(usirlg  that  term  in  its  ordinary  acceptation),  or  that  the 
plates  are  purely  "anatomical,  calculated  only  to  attract  the  attention  of 
persons  .cprfnected  with  surgical  science ;  and  we  adhere  to  the  terms 
which  we 'have  already  employed,  as  those  only  by  which  to  characterise 
such  a  book"  (meaning  thereby  that  the  said  book  was  disgusting  and 
obscene,  as  stated  in  the  above-mentioned  report  of  the  inspectors  of  pri- 
sons of  Great  Britain) :  and,  in  another  part  of  the  said  libel,  to  the  sub- 
stance and  effect  following,  that  is  to  say :  "  We  also  applied  to  several 
medical  booksellers,  who  all  gave  it  the  same  character.  They  described 
it  as  one  of  Stockdale's  obscene  books"  (meaning  thereby  that  the  plain- 
tiff was  a  common  publisher  of  obscene  books);  "  that  it  never  was  con- 
sidered as  a  scientific  work ;  that  it  never  was  written  for  or  bought  by 
the  members  of  the  profession  as  such ;  that  it  was  intended  to  take  young 
men  in,  bv  inducing  them  to  give  an  exorbitant  price  for  an  indecent 
work :"  To  the  great  injury  oi  the  said  plaintiff  in  his  said  trade  and 
business,  and  also  of  his  fair  fame  and  reputation,  and  to  the  damage  of 
the  said  plaintiff  of  5000/."  &c. 

Plea  (of  July  6th,  1837.)  That,  heretofore  and  before  the  commence- 
ment of  this  suit,  and  after  the  making  of  a  certain  act  of  parliament, 
made  and  passed  at  the  parliament  begun  and  holden  at  Westminster  on 
19th  February,  1835,  entitled,  "An  act  for  effecting  greater  uniformity 
of  practice  in  the  government  of  the  several  prisons  in  England  and 
Wales ;  and  for  appointing  inspectors  of  prisons  in  Great  Britain,  (Stat. 
5  &  6  W.  4,  c.  38,)  to  wit  on  1st  January,  a.  d.  1830,  the  right  honour- 
able John  Russell  (commonly  called  the  right  honourable  Lord  John 
Russell),  then  being  one  of  his  late  majesty's  principal  secretaries  of  state, 
in  pursuance  of  the  said  act,  nominated  and  appointed  William  Crawford, 
Esquire,  and  the  Rev.  Whitworth  Russell  to  visit  and  inspect,  either  sin- 

SV  or  together  with  any  other  inspector  or  inspectors  appointed  under 
e  provisions  of  the  said  act,  every  gaol,  bridewell,  house  of  correction, 
penitentiary,  or  other  prison  or  place  kept  for  the  confinement  of  prison- 
ers in  any  part  of  Great  Britain:  and  that  afterwards,  viz.  on  the  1st 
March  in  the  year  aforesaid,  they,  the  said  William  Crawford  and  Whit- 
worth Russell,  as  such  inspectors  as  aforesaid,  made  their  report  in  writ- 
ing of  the  state  of  a  certain  gaol  and  prison  in  the  city  of  London  called 
Newgate,  and  transmitted  the  same  to  the  said  right  honourable  John 
Russell  (commonly  called,  &c),  then  being  such  secretary  of  state  as 
aforesaid,  in  pursuance  of  the  said  act  of  parliament.  And  that  hereto- 
fore, and  before  the  publication  of  the  said  supposed  libel  in  the  declara- 
lon  mentioned,  viz.  on  13th  August,  a.  d.  1835,  a  parliament  of  oui 
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sovereign  lord  his  late  majesty  King  William  IV.  was  holden  at  West. 
minster  in  the  county  aforesaid ;  and  it  was  in  and  bv  the  Commons' 
House  of  the  said  parliament  then,  to  wit  on  the  day  and  year  last  afore- 
said, resolved  and  ordered  that  the  parliamentary  papers  and  reports 
|>rinted  for  the  use  of  the  house  should  be  rendered  accessible  to  the  pub- 
ic by  purchase  at  the  lowest  price  at  which  they  could  be  furnished,  and 
that  a  sufficient  number  of  extra  copies  should  be  printed  for  that  pur- 

Eose :  And  that  afterwards,  at  a  parliament  of  our  late  said  lord  the  king, 
olden  at  Westminster  in  the  year  1836,  and  before  the  publication  of 
the  said  supposed  libel  in  the  said  declaration  mentioned,  viz.  on  9th 
February,  1836,  it  was  ordered  by  the  said  Commons'  House  of  Parlia- 
ment that  a  select  committee  should  be  appointed  to  assist  Mr.  Speaker  in 
all  matters  which  related  to  the  printing  executed  by  order  of  the  house: 
And  that  afterwards,  and  before  the  publication  of  the  said  supposed 
libel,  viz.  on  the  day  and  year  last  aforesaid,  a  select  committee  was 
duly  appointed  by  the  said  house,  in  pursuance  of  the  said  last-mentioned 
order,  for  the  purposes  in  the  said  order  mentioned :  And  that  afterwards, 
and  before  the  publication  of  the  said  supposed  libel,  and  whilst  the  said 
last-mentioned  parliament  was  so  sitting  as  aforesaid,  viz.  on  18th  March 
in  the  year  last  aforesaid,  it  was  resolved  by  the  said  committee,  ap- 
pointed in  pursuance  of  the  said  last-mentioned  order  of  the  said  house, 
(amongst  other  things)  that  the  parliamentary  papers  and  reports  printed 
by  order  of  the  house  should  be  sold  to  the  public  at  certain  specified 
rates,  and  that  Messrs.  Hansard  (meaning  the  said  defendants),  the 
printers  of  the  house,  be  appointed  to  conduct  the  sale  thereof:  And  that 
afterwards,  and  before  the  said  publication  of  the  said  supposed  libel, 
and  whilst  the  said  last-mentioned  parliament  was  sitting,  viz.  on  18th 
March  in  the  year  last  aforesaid,  a  copy  of  the  said  report  of  the  said 
William  Crawford  and  Whitworth  Russell,  so  being  inspectors  of  prisons 
as  aforesaid,  was  laid  before  the  said  Commpns'  House  of  Parliament, 
pursuant  to  the  directions  of  the  said  act  of  parliament :  And  that  after- 
wards, and  before  the  publication  of  the  said  supposed  libel,  and  whilst 
the  said  parliament  was  so  sitting  as  aforesaid,  viz.  on  22d  March  in  the 
year  last  aforesaid,  it  was  in  and  by  the  said  Commons'  House  of  Par- 
liament ordered  that  the  said  report  of  the  inspectors  of  prisons  should  be 
printed :  Whereupon  the  said  defendants,  then  being  printers  employed 
for  that  purpose  by  the  said  house,  did  afterwards,  to  wit  on  the  day  and 
year  last  aforesaid,  in  pursuance  of  the  said  orders  and  resolutions,  print 
and  publish  the  said  report :  And  that  afterwards,  and  during  the  sitting 
of  the  said  last-mentioned  parliament,  and  before  the  publication  of  the 
said  supposed  libel,  viz.  on  5th  July  1836,  it  was  ordered,  by  the  said 
Commons'  House  of  Parliament,  that  there  should  be  laid  before  that 
house  a  copy  of  a  report  made,  on  the  2d  July  1836,  by  a  committee  of 
*the  Court  of  Aldermen,  to  that  court,  upon  the  said  report  of  the  said 
inspectors  of  prisons  in  relation  to  the  gaol  of  Newgate :  And  that,  in 
pursuance  of  the  said  last-mentioned  order,  the  said  report  made  on  2d  July 
1836  was  laid  before  the  said  Commons'  House  of  Parliament,  and  was 
thereupon  then  ordered  by  the  said  Commons'  House  of  Parliament  to 
be  printed :  and  that  afterwards,  viz.  on  22d  July  in  the  year  aforesaid, 
they,  the  said  W.  Crawford  and  W.  Russell,  so  being  such  inspectors  as 
aforesaid,  transmitted  to  the  said  right  *  honourable  John  Russell  (com- 
monly called,  &c),  then  being  one  of  his  late  majesty's  principal 
secretaries  of  state  as  aforesaid,  a  certain  reply  in  writing  of  them  the 
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said  W.  Crawford  and  W.  Russell,  as  such  inspectors  as  aforesaid,  with 
regard  to  the  said  report  of  the  said  court  of  Aldermen  mentioned  in  the 
«aid  last-mentioned  order  of  the  said  Commons'  House  of  Parliament; 
and  afterwards,  and  before  the  publication  of  the  said  supposed  libel, 
viz.  on  25th  July  in  the  year  aforesaid,  a  copy  of  the  said  reply  of  the 
said  inspectors  of  prisons  for  the  home  district,  with  regard  to  the  said 
report  of  the  said  committee  of  aldermen,  was,  in  pursuance  of  an  order 
of  the  said  Commons'  House  of  Parliament  for  that  purpose  made  on  the 
day  and  year  last  aforesaid,  presented  to  and  laid  before  the  said  house; 
and  thereupon  the  same  then  became  and  was  part  of  the  proceedings 
of  the  said  Commons'  House  of  Parliament :  And  it  was  afterwards,  and 
before  the  publication  of  the  said  supposed  libel,  and  during  the  sitting 
of  the  said  last-mentioned  parliament,  viz.  on  26th  July  in  the  year  last 
aforesaid,  ordered  by  the  said  Commons'  House  of  Parliament  that  the 
said  reply  of  the  said  inspectors  should  be  printed :  Whereupon  the  said 
defendants,  so  being  printers  as  aforesaid,  and  employed  for  that  purpose, 
did,  by  the  authority  of  the  said  Commons'  House  of  Parliament,  and  in 
pursuance  of  the  said  orders  and  resolutions  of  the  said  Commons'  House 
of  Parliament,  print  the  said  reply  of  the  said  inspectors  of  prisons,  as 
directed  and  required  by  the  said  orders  and  resolutions  of  the  said 
house,  and  did  publish  the  same  by  the  authority  of  the  said  Commons' 
House  of  Parliament,  and  as  directed  and  authorised  by  the  said  orders 
and  resolutions,  and  not  otherwise  howsoever,  as  it  was  lawful  for  them 
to  do  for  the  cause  aforesaid :  And  the  said  defendants  further  say  that 
the  said  report  and  the  said  reply,  which  the  said  defendants  so  printed 
and  published  as  in  this  plea  mentioned,  are  the  same  report  and  reply 
as  are  mentioned  in  the  said  declaration,  and  that  the  said  matter  in  the 
said  declaration  charged  as  libellous  is  contained  in  the  said  report  and 
reply  in  this  plea  mentioned,  and  that  the  publishing  the  same  matter,  as 
charged  in  the  said  declaration,  is  the  same  publishing  as  in  this  plea 
mentioned,  and  not  other  and  different,  and  that  the  said  defendants  did 
not  ever  publish  the  said  libellous  matter  in  the  said  declaration  men- 
tioned otherwise  or  on  any  other  occasion  than  as  in  this  plea  mentioned : 
And  the  said  defendants  further  say,  that  the  said  Commons'  House  of 
Parliament  heretofore,  viz.  on  31st  May  in  the  year  last  aforesaid 
resolved,  declared,  and  adjudged  that  the  power  of  publishing  such  of 
its  reports,  votes,  and  proceedings  as  it  shall  deem  necessary  or  con- 
ducive to  the  public  interests  is  an  essential  incident  to  the  constitutional 
functions  of  parliament,  more  especially  to  the  Commons'  House  of 
Parliament  as  the  representative  portion  of  it.    Verification. 

Demurrer  (July  8th,  1837),  assigning  for  causes:  That  the  known 
and  established  laws  of  the  land  cannot  be  superseded,  suspended,  or 
altered  by  any  resolution  or  order  of  the  House  of  Commons ;  and  that 
the  House  of  Commons,  in  parliament  assembled,  cannot,  by  any  resolu- 
tion or  order  of  themselves,  create  any  new  privilege  to  themselves 
inconsistent  with  the  known  laws  of  the  land ;  and  that,  if  such  power 
be  assumed  by  them,  there  can  be  no  reasonable  security  for  the  life, 
liberty,  property,  or  character  of  the  subjects  of  this  realm. 

The  demurrer  was  argued  in  Easter  term,  April  23d,  24th,  and  25th, 
and  Trinity  term,  May  28th,  1839. 

Curicood,  for  the  plaintiff. 

ITpon  these  pleadings  the  questions  are : — Has  the  party  a  right  to 
sue  for  the  injury  complained  of  7    Can  that  right  be  abridged  by  any 
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authority  but  that  of  the  legislature?  Has  the  House  of  Commons  the 
right  to  assume  that  authority,  and  to  be  the  sole  judge  of  its  existence 
and  extent  ?  The  house  rests  its  claim  on  what  is  termed  the  "  law  of 
parliament;"  but  there  is  a  fallacy  in  asserting  the  privilege  of  either 
house  to  be  alone  the  law  of  parliament.  Thorp's  Case,  5  Kotuli  Par- 
liamentorum,  '239,  (cited,  1  Hatsell's  Precedents,  28,  3d  ed.  See  Coke's 
4th  Institute,  15;  14  East,  25,)  has  been  usually  cited  in  support  of  this 
claim  of  exclusive  cognizance ;  but  the  dictum  attributed  to  the  judges 
in  that  case,  as  to  the  privileges  of  parliament,  is  correct  only  when 
applied  to  the  whole  parliament,  and  not  to  each  separate  branch  of  it. 
It  must  be  referred  to  a  period  when  the  king,  lords,  and  commons  con- 
stituted the  supreme  court  of  judicature,  and  the  distinction  of  houses 
was  imperfectly  marked.  At  this  day  the  functions  of  each  branch  of 
the  legislature  are  defined ;  and  it  is  clear  that  neither  the  king  alone, 
nor  either  house  separately,  can  make  or  declare  law.  The  inconve- 
nience of  a  different  state  of  things  is  evident.  Each  house  might  make 
contradictory  declarations  of  law,  and  each  declaration  would  equally 
be  the  "  law  of  parliament."  The  resolutions  of  the  House  of  Commons 
are  relied  upon  in  the  plea ;  but,  if  such  resolutions  could  make  law,  the 
legislative,  judicial,  and  executive  powers  of  the  state  would,  soon  be 
absorbed  by  that  house.  The  authorities  are  for  the  most  part  collected 
in  Mr.  Pemberton's  pamphlet,  (a)  and  in  the  argument  of  Holroyd,  J. 
in  Burdett  v.  Abbot,  14  East,  11,  et  seq.  A  few  will  be  sufficient  to 
show  that  the  courts  of  law  have,  from  a  very  early  period,  taken  upon 
themselves  to  decide  and  to  declare  the  law  as  to  parliamentary  privi- 
lege. One  of  the  earliest  cases  is  that  of  Donne  v.  Walsh,  \  Hatsell's 
Precedents,  41,  (citing  Prynne's  Register  of  Parliamentary  Writs,  part 
4,  p.  752,)  12  Ed.  4,  in  which  the  Court  of  Exchequer  determined  that 
the  servant  of  an  earl  was  entitled  to  be  discharged  from  arrest  during 
the  sitting  of  parliament,  but  was  not  exempt  from  being  sued,  although 
the  writ  of  privilege  produced  by  the  defendant  to  the  barons  of  the 
exchequer  claimed  immunity  in  both  respects,  (b)  The  privileges  of  the 
house  are  as  much  a  part  of  the  law  of  the  land  as  the'  statute,  ecclesias- 
tical, or  admiralty  law,  all  of  which  must  be  noticed  and  determined  by 
the  courts  of  common  law,  when  brought  before  them  in  the  ordinary 
course  of  justice.  Barnardiston  v.  Soame,  6  Howell's  State  Trials, 
1063  (S.  C.  2  Levinz,  114;  Freeman,  (K.  B.  &  C.  P.)  380,  387,  390, 
430,)  and  Benyon  v.  Evelyn,  Reports  of  Sir  O.  Bridgman's  Judgments, 
324,  are  also  decisive  authorities.  In  the  former  case,  a  court  of  law 
undertook  to  adjudicate  on  a  double  return  at  an  election  of  members, 
although  exclusive  cognizance  of  such  matters  was  claimed  for  the 
House  of  Commons  (c).  In  the  latter,  Sir  O.  Bridgman  decided  that 
members  of  the  House  of  Commons  were  liable  to  be  sued  during  a 
sitting  of  parliament,  although  it  was  said  that  a  committee  of  the  house 
had  voted  in  favour  of  their  exemption.     Rex  v.  Wright,  8  Term  Rep. 

(a)  M  A  letter  to  Lord  LangdaU  oo  the  recent  proceedings  in  the  House  of  Commons  on 
the  subject  of  privilege,  by  Thomas  Pcmberton,  M.  P."  1837.  See  also  u  Remarks  on  a 
report  from  a  select  committee  of  the  late  House  of  Commons  on  the  publication  of  printed 
papers ;"  by  P.  A.  Pickering,  M.  A.,  1838. 

(6)  u  Arrestari  mtnirne  debeant,  imprisonari, out  implacitari"  Prynne says, in  a  marginal 
note  on  the  last  two  words,  u  This  was  a  new  clause  and  privilege." 

(c)  The  judgment  was  reversed  on  error  in  the  Exchequer  Chamber,  and  the  judgment  of  the 
Exchequer  Chamber  was  affirmed  in  the  House  of  Lords,  6  How.  Sta.  Tri.  p.  1117.  But  see 
Myddelton  ttynn.WHles  605,  606. 
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293,  will  be  relied  upon,  where  Lord  Kenyon  is  reported  to  have  said 
that  it  was  impossible  to  admit  the  proceeding  of  either  house  to  be  a 
libel,  and  that  this  court  would  not  inquire  into  it.  That  case  was  an 
application  to  the  discretion  of  the  court  for  leave  to  file  a  criminal 
information  against  a  person  who  had  printed  a  correct  copy  of  a  report 
of  the  House  of  Commons.  The  court  refused,  in  their  discretion,  to 
grant  it,  and  properly ;  but  it  does  not  follow  that  every  dictum  attributed 
to  the  court  in  giving  judgment  is  to  be  accepted  as  sound  law.  The 
language  there  used  is,  in  fact,  at  variance  with  the  later  authority  of 
Lord  Ellenborough,  in  Burdett  v.  Abbot,  14  East,  128,  who  distinctly 
reserves  the  right  of  the  courts  to  inquire  into  the  proceedings  of  the 
house  in  the  supposed  case  of  an  extravagant  and  unwarrantable 
assumption  of  power.  The  case  of  Sir  W.  Williams,  13  How.  Sta.  Tri. 
1369,  might  be  quoted,  in  which  the  speaker  was  convicted  and  fined 
for  the  publication  of  Dangerfield's  narrative  under  the  sanction  of  the 
House  of  Commons ;  but  it  cannot  be  denied  that  the  precedent  is  too 
exceptionable  to  be  relied  on  (a). 

As  to  the  plaintiff's  right  to  sue,  the  present  case  is  stronger  than  that 
of  Jshbyv.  White,  14  How.  Sta.  Tri.  695;  (S.C.  2  Ld.  Raymond,  938.) 
In  that  case  there  was  some  pretence  for  a  claim  of  exclusive  cognizance 
by  the  house,  for  it  was  not  disputed  that  the  house  has  exclusive  right 
to  judge  of  the  validity  of  elections  to  serve  in  parliament :  but  the  House 
of  Lords  decided,  upon  a  writ  of  error,  that  the  right  of  suffrage  was  a 
franchise,  for  the  disturbance  of  which  the  voter  was  entitled  to  a 
common  law  remedy,  and  was  not  constrained  to  seek  redress  only  by 
application  to  the  House  of  Commons. 

Then,  supposing  the  courts  of  law  to  have  cognizance  of  the  privileges 
of  parliament,  the  question  in  this  case  is,  whether  the  house  of  Commons 
has  the  privilege  of  enabling  individuals  to  publish  for  general  sale  and 
circulation  whatever  that  house  pleases  with  impunity  ?  The  first  proof 
of  the  exercise  of  this  privilege  is  found  in  1641,  (b)  a  very  suspicious 
period  for  its  commencement.  Popular  ferment  ran  high,  and  parties  in 
the  state  were  pfeparfng  to  appeal  to  force.  From  that  period  down- 
wards, the  journals  of  the  House  of  Commons  contain  numerous  entries, 
by  which  it  appears  that  ridiculous,  illegal,  andtyrannical  privileges  have 
been  asserted  by  that  house.  A  mere  enumeration  of  them,  for  the  period 
of  about  a  century  after  the  restoration,  is  enough  to  show  the  degree  of 
weight  that  should  be  attached  to  the  orders  of  the  house  on  such  sub- 
jects, as  entered  on  its  journals,  and  the  mischief  of  leaving  it  to  be  the 
sole  judge  of  the  existence  and  limits  of  its  privilege.  The  most  trifling 
civil  injuries  to  members,  even  trespasses  committed  upon  their  servants, 
though  on  occasions  unconnected  with  the  discharge  of  any  parliamentary 
duty,  have  been  repeatedly  the  subject  of  inquiry  under  the  head  of  privi- 
lege (c).    If  the  declaration  of  the  house  is  to  establish  the  existence  of 

(a)  Proceedings  were  taken  in  order  to  a  reversal  of  the  judgment  upon  the  revolution,  but 
it  does  not  appear  to  have  been  actually  reversed.  See  the  observations  of  Mr.  Wynn,  13 
How.  Sta.  Tri.  1438. 

(6)  See  the  "  Report  from  the  Select  Committee"  (of  the  Bouse  of  Commons)  "on  the  publi- 
cation of  printed  papers"  (May  8th,  1837),  p.  3,  and  (Appendix)  p.  19. 

(c)  The  following  is  the  result  of  the  cases,  as  it  was  stated  in  the  argument. 

Cases  voted  breaches  of  privilege,  between  the  Restoration  and  1697.     (The  number  of  cases, 
not  the  number  of  persons,  was  stated.) 

Delivering1  ejectments  to  members  of  parliament 15 

Serving  process  on  members  of  parliament •«•     . .      5 
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such  privileges,  and  the  house  itself  is  exclusively  to  adjudicate  upon 
them,  the  authority  of  the  law  is  superseded. 

In  the  case  of  Mr.  Long  Welksky,  'Z  Russell  &  Mylne,  630,  the  Lord 
Chancellor  (Lord  Bkougham)  committed  a  member  of  the  House  of  Com- 
mons (then  sitting)  for  a  contempt  of  court,  and  refused  to  allow  his  claim 

Case* 

Serving-  them  with  subpoenas  (probably  subpoenas  out  of  Chancery) 16 

Entering  on  their  estates    24 

Entering  the  mines  of  a  member  of  parliament 1 

Pulling  down  a  scaffold  at  Mr.  Bertie's I 

Distraining  the  goods  of  members  of  parliament 13 

Impounding  their  cattle   3 

Lopping  Mr.  Scawen'es  trees '. 1 

Serving  the  tenants  of  members  of  parliament  with  ejectments 16 

During  the  same  period  persons  were  ordered  into  custody  in  the  following  en  sen. 

For  delivering  ejectments  to  members  of  parliament 7 

Serving  subpoenas  on  them 12 

Entering  on  their  estates    5 

Entering  the  mines  of  a  me  mix;  r  of  parliament 1 

Fulling  down  a  scaffold  (Mr.  Bertie's) L 

Detaining  the  goods  of  members  of  parliament 10 

Stopping  up  their  lanes 2 

Driving  their  cattle 2 

Cutting  down  trees  of  a  member  of  parliament 1 

Entering  on  estates 3 

Arresting  the  servants  of  members  of  parliament 49 

Serving  ejectments  on  tenants  of  members  of  parliament 4 

Seizing  the  cattle  of  a  tenant  of  a  member  of  parliament 1 

Serving  the  tenant  of  a  member  of  parliament  with  process 1 

From  1697  to  1714,  the  following  cases  of  breach  of  privilege  occur. 

By  delivery  of  declarations  in  ejectment  to  members  of  parliament 2 

Entering  their  lands,  &c 9 

Serving  ejectments  on  their  tenants % 3 

Under  the  date  of  1G06,  a  person  named  Bigland  is  voted  guilty  of  a  breach  of  privilege,  in 
taking  the  horse  of  Mr.  James  (the  member  for  Bristol)  from  an  inn  stable,  and  riding  it  post, 
(Com.  Jour.  vol.  i.  p.  352.) 

In  1700,  Rogers,  an  attorney,  was  committed  for  breach  of  privilege,  in  sending  an  exorbi- 
tant bill  of  costs  to  the  Gunners  at  Portsmouth,  (Id.  vol.  xxi.  p.  11  (j.) 
From  the  year  1714  to  1761,  the  following  instances  occur. 

Ejectments  against  members 4 

Injuries  to  their  properly 51 

Among  the  latter  are  the  following. 
In  the  year  172d.  Digging  Lord  Gage's  coal,  (Id  vol.  xiii.  p.  313.) 

1729.  Ploughing  Mr.  Bowles's  land,  (Id.  vol.  xxi.  p.  511.) 

1733.  Digging  Sir  Robert  Grosvenor's  lead,  (Id.  vol.  xxii.  p.  102.) 

173!).  Killing  Lord  Galway's  rabbits,  (Id.  vol.  xxiii.  p.  505.) 

1742.  Assaulting  Sir  Watkin  Williams  Wynn's  porter,  in  Downing  street,  (Id. 

vol.  xxiv.  d.  391.) 
1753.  Fishing  in  Mr.  JolinVs  pond,  (Id.  vol.  xxvi.  p.  698.) 
175.).  Entering  upon  Admiral  Griffin's  fishery,  (Id.  vol.  xxviii.  pp.  489,  545.) 

1759.  Taking  fish  from  Sir  John  Glynne's  water,  (Id.  vol.  xxviii.  p.  598.) 

1756.  Electing  a  building,  posts,  and  rails,  on  Sir  Cordel  Fire  brace's  waste  in  Suf- 
folk, (Id.  vol.  xxvii.  p.  636.) 

1760.  Digging  in  Earl  Verncy's  ground,  and  carrying  away  a  tree,  (Id.  vol.  xxviii. 

p.  915.)     . 

During  the  same  period  arc*  the  following  cases  of  privilege. 

Ejectments  served  on  the  servants  of  members  of  parliament .- 3 

Serving  legal  procos  on  the  servants  of  members  of  parliament 9 

Under  the  date  of  March  16»h,  1760,  is  the  following  entry,  (Id.  vol.  xxviii.  p.  1107). 

"Resolved,  that  it  is  the  opinion  of  this  committee,  that  Sir  Kichard  Perrot,  having  entered 
into  possession  of  a  cellar,  in  Uie  occupation  of  a  tenant  of  Charles  Fitzroy  Scudarnore,  Esquire, 
a  member  of  this  house,  is  thereby  guilty  of  a  breach  of  the  privilege  of  this  house. — Ordered, 
that  the  said  Sir  Richard  Perrot  be,  for  his  said  breach  of  privilege,  taken  into  the  custody  of 
the  serjeant-at-arms  attending  this  house." 

VOL.  XXXVI. — 3 
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of  privilege.  In  disregarding  the  claim,  he  must  necessarily  have  taken 
upon  himself  to  determine  the  nature  and  extent  of  the  privileges  of  the 
house.  If  it  be  asked  why  the  exercises  of  these  privileges  has  been  so 
frequently  suffered  without  calling  them  in  question  in  the  ordinary  courts 
of  justice,  it  may  be  answered  that  the  power  of  the  body  which  sought 
to  enforce  them  has  been  too  formidable  to  be  discreetly  or  safely  resisted; 
and  that  the  long  continuance  of  a  bad  usage  is  not  decisive  of  its  legal- 
ity; for  the  use  of  secret  torture  is  shown  (a)  to  have  prevailed  in  this 
country  during  the  very  period  when  its  practice  was  disclaimed  by  the 
courts  of  law,  and  denounced  by  the  greatest  lawyers,  (a)  Irregular 
practices  and  undefined  claims  of  privilege  grow  up  in  unsettled  times: 
and  they  pass  unresisted  until  some  suitable  occasion  arises  for  submitting 
them  to  examination,  when  they  are  found  to  be  unwarrantable,  and  are 
extinguished. 

Sir  7.  Campbell,  Attorney-General,  contra. 

The  House  of  Commons  is  called  before  an  inferior  tribunal  for  au- 
thorizing a  publication  which  it  thought  beneficial  to  the  community,  and 
essential  to  the  discharge  of  its  legislative  functions.  The  right  to  do  so 
is  an  ancient  privilege  recognized  by  legislative  declarations,  and  never 
questioned,  since  the  Revolution,  except  by  the  plaintiff.  The  assertion 
of  that  right  is  a  claim  of  free  intercourse  between  members  of  the  house 
and  their  constituents,  advanced  solely  for  the  public  benefit,  and  it  is,  in 
a  peculiar  manner,  one  of  those  "  Rights  and  Privileges  of  Parliament" 
described  in  the  remonstrance  of  both  houses  to  Charles  I.  (December, 
1041,  2  Pari.  Hist.  978,)  as  "  the  birthright  and  inheritance,  not  only  of 
themselves,  but  of  the  whole  kingdom." 

The  House  of  Commons  has  directed  the  defendant  to  appear  and  plead 
to  this  action ;  but  it  does  not  thereby  submit  its  privileges  to  the  decision 
of  this  Court,  or  of  any  other  tribunal  than  itself.  The  only  object  of  the 
pleading  is  to  inform  the  court,  in  a  regular  way,  that  the  act  complained 
of  was  done  in  exercise  of  its  authority  and  in  the  legitimate  use  of  its 
privileges.  The  fact  that  it  was  so  done  is  admitted  by  the  demurrer; 
and  nothing  remains  for  this  court  but  to  give  judgment  for  the  defen- 
dants. Another  and  a  summary  remedy  might  have  been  adopted;  but 
the  house,  having  confidence  in  the  tribunals  of  the  country,  deems  it 
expedient  to  refer  the  case  to  the  consideration  of  the  court  in  the  ordi- 
nary course  of  justice,  thereby  giving  to  the  plaintiff  an  opportunity  eithei 
of  denying  that  the  act  was  done  under  the  alleged  authority,  or  of  show- 
ing that  the  authority  has  been  exceeded. 

That  the  publication  is  criminatory  cannot  be  denied :  nor  that  the 
declaration  shows  a  good  ground  of  action  :  but  this  is  not  a  libel :  a  libel 
is  a  criminatory  writing  published  without  just  occasion  or  authority. 
Where  the  occasion  justifies  the  publication,  as  in  the  case  of  a  publica- 
on  for  the  use  of  members,  or  an  answer  to  inquiries  respecting  the  cha- 
racter of  a  servant,  it  is  no  libel,  and  any  consequential  loss  to  the  party 
is  darnnvm  absque  injuria.  Then,  as  to  the  plea,  it  is  in  bar,  and  not  to 
the  jurisdiction.  The  latter  is  applicable  only  where  the  subject  of 
complaint  is  alieni  fori,  to  which  forum,  the  plaintiff  is  referred  for  the 
proper  remedy.  Here,  where  the  court  has  jurisdiction  over  the  subject 
matter  of  the  action,  as  disclosed  in  the  declaration,  a  plea  in  bar,  ami 

(«)  He  cited  Jardinc**  R<  tiding  on  the  Use  of  Torture,  1837* 
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not  to  the  jurisdiction,  is  proper ;  Rex  v.  Johnson,  6  East,  593.  (a)  There 
is  no  other  court  to  which  the  plaintiff  can  be  referred  for  redress ;  the 
publication  furnishes  no  ground  of  complaint  any  where  or  in  any  court. 
Suppose  in  an  action  of  trespass  the  defendant  pleaded  a  commitment  by 
the  house  for  prevarication,  or  for  non-attendance  on  due  summons,  or 
for  an  assault  on  a  member  in  the  house,  or  the  speaker  in  the  chair; 
would  it  be  competent  to  this  court,  upon  such  a  plea,  to  inquire  whether 
any  privilege  to  commit  existed  ?  Yet,  if  this  demurrer  is  to  prevail, 
there  is  no  tribunal  before  which  the  nicest  question  of  privilege  may  not 
be  discussed. 

The  plea  refers  to  stat.  5  &  6  W.  4,  c.  38,  s.  7,  which  requires  an 
annual  report  to  be  made  by  the  inspectors  of  prisons  to  the  secretary 
of  state,  and  a  copy  of  the  report  to  be  laid  before  both  houses.  The 
object  of  this  latter  provision  was  to  ensure  publicity.  The  plea  states 
the  due  appointment  of  inspectors ;  the  resolutions  and  orders  of  the  house 
with  respect  to  the  publication  and  sale  of  papers ;  the  several  reports  of 
the  inspectors  and  of  the  Court  of  Aldermen,  and  the  order  of  the  house 
to  print  the  reports ;  and  it  concludes  by  setting  out  the  resolution  of  the 
house,  that  the  power  of  publishing  its  reports,  &c,  is  an  essential  inci- 
dent to  its  functions.  All  this  is  admitted  by  the  demurrer,  which  assigns 
for  special  causes  a  series  of  truisms.  It  is  objected  that  the  house  can- 
not alone  supersede,  suspend,  or  alter  the  law  of  the  land.  No  such 
power  is  claimed.  The  house  only  claims  a  right  to  declare  and  explain 
the  law  of  the  land  respecting  its  own  privilege.  In  doing  so,  it  no  more 
alters  or  makes  law  than  this  court  does  when  it  declares  the  common 
law  in  the  ordinary  course.  The  house  does  not  claim  the  power  to 
create  a  new  privilege  by  its  own  authority. 

The  points  insisted  upon  by  the  defendants,  are  these : — 

First.  The  alleged  grievance  arises  from  an  act  done  by  the  House  of 
Commons,  in  the  exercise  of  a  privilege  claimed  by  them.  The  question 
of  privilege,  therefore,  arises  directly ;  and  this  court  cannot  inquire  into 
the  existence  of  the  privilege,  but  must  give  judgment  for  the  defendants. 

Secondly.  Even,  if  the  question  arose  incidentals,  still,  on  this  record, 
the  court  could  not  inquire  into  the  existence  of  the  privilege,  but  must 
give  judgment  for  the  defendants. 

Thirdly.  The  privilege  (assuming  that  the  court  could  inquire  into  its 
existence)  does  exist. 

I.  As  to  the  first  point.  The  question  of  privilege  here  arises  directly. 
The  record  shows  a  general  order  for  publication,  made  by  the  House 
of  Commons,  which  would  include  the  publication  of  this  reply.  The 
case,  therefore,  is  the  same  as  if  a  particular  order  had  been  made  on 
the  occasion.  There  are  various  general  orders  made  by  the  house,  as, 
for  instance,  the  sessional  orders  for  arresting  those  who  obstruct  the 
avenues  to  the  house:  and  if  a  person  were  taken  into  custody  under  one 
of  these  orders  it  would  be  the  act  of  the  Commons,  as  much  as  if  a  spe- 
cial order  were  made  for  the  purpose. 

The  privilege  of  the  house  applies  to  two  distinct  matters :  first,  per- 
sonal immunity,  as  the  exemption  from  arrest  claimed  by  members  for 
themselves,  and  (until  it  was  abolished  by  statute  (b))  for  their  servants: 

(a)  As  to  the  necessity  of  a  confession  and  avoidance,  see  Fairman  v.  Ives,  5  Barn.  &  Aid. 
642,  (7  Eng.  Com.  Law  Reps.  2*20;)  Cotton  v.  Browne,  3  A.  &  E.  312,  (30  Eng.  Com.  Law 
Reps.  100;)  Lillie  v.  Price,  5  A.  &  B.  645,  (31  Eng.  Com.  Law  Reps.  404.) 

(6)  See  stat  10  6.  3,  c.  50.  Compare  sect.  2  with  stat  12  &  13  W.  3,  c.  3,  s.  2 ;  and  stet  A 
G.  2,  c,  24,  ■.  2. 
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Secondly,  the  powers  exercised  by  the  house  collectively,  such  as  those 
of  summoning  witnesses,  calling  for  the  production  of  papers,  committing 
to  custody,  and  that  (which  is  not  now  disputed)  of  printing  for  the  use 
of  members.  The  privilege  here  in  question  is  of  the  latter  kind.  The 
power  is  claimed  for  the  public  benefit,  but  ranges  within  the  law  of 
privilege.  (Lord  Denman,  C.  J.  The  word  "privilege"  is  not  used  in 
this  plea.]  Nor,  perhaps,  did  it  occur  in  the  pleadings  in  fhirdett  v.  Jbbot, 
14  East,  1.  And  in  the  case  of  a  commilment  the  return  to  a  habeas 
corpus  does  not  use  the  term  "  privilege,"  but  sets  out  matter  showing 
that  the  act  is  done  by  the  house  in  exercise  of  the  powers  belonging  to 
it.  The  present  case  stands  as  if  there  had  been  a  formal  order  for  pub- 
lishing the  papers  in  question,  with  a  preamble  asserting  the  privilege, 
and  the  expediency  of  such  publication. 

The  act,  then,  is  an  exercise  of  privilege;  and  it  is  within  the  general 
jurisdiction  of  the  house,  since  they  have  a  clear  general  right  to  priiu 
and  publish  their  proceedings.  The  demurrer  admits  that  this  document 
was  published  as  a  part  of  their  proceedings :  and  it  was,  in  fact,  a  pari 
of  them.  A  report,  if  adopted  by  the  house,  is  clearly  so.  Had  the 
inspectors  of  prisons  been  examined  at  the  bar,  their  examination,  if  en- 
tered on  the  journals  and  in  the  votes,  would  have  been  a  part  of  the 
proceedings.  There  might  have  been  a  debate  in  which  this  report  and 
reply  were  read,  and  an  order  then  made  that  they  should  be  entered  on 
the  journals.  Then  they  would  clearly  have  been  a  part  of  the  proceed- 
ings. And  they  are  so  here,  the  report  having  been  laid  before  the  house 
in  pursuance  of  an  act  of  parliament,  and  the  reply  by  a  vote,  and  the 
house  having  ordered  both  to  be  printed. 

The  question  then  is,  whether  an  action  lies  against  the  defendants  for 
publishing  this  reply  under  the  authority  of  the  house?  The  act  is.  in 
reality,  a  thing  done  in  parliament ;  as  when  the  house  vote  that  a  person 
shall  be  committed,  and  the  speaker  issues  his  warrant,  and  the  vote  is 
carried  into  execution.  Setting  aside  privilege,  who  would  be  legally 
responsible  for  the  act,  it  being  done  in  parliament  ?  The  defendants  are 
the  servants  of  the  house,  obeying  its  order ;  if  they  are  liable,  where  is 
a  line  to  be  drawn  ?  The  speaker,  the  members  of  the  committee  which 
superintended  the  publication,  perhaps  even  the  members  of  the  house 
who  voted  for  the  publishing,  would  be  likewise  answerable. 

But,  where  a  question  of  privilege  arises  directly  on  the  record,  this 
court  cannot  inquire  whether  the  privilege  exists  or  not.  Wherever  the 
inquiry  would  be — whether  the  House  of  Commons,  as  a  house  of  par- 
liament, had  power  to  do  a  particular  act,  the  question  is  one  of  privi- 
lege; considering  privilege,  not  merely  as  matter  of  personal  immunity, 
but  as  comprehending  the  powers  belonging  to  a  house  of  parliament 
collectively.  Here  the  question  of  privilege  is  directly  raised,  and  can- 
not, therefore,  be  inquired  into  by  a  court  of  common  law.  As  to  the 
cases  of  Donne  v.  Walsh  (a),  Benyon  v.  Evelyn,  Reports  of  Sir  O.  Bridg- 
man's  Judgments,  324,  and  BamardxsUm  v.  Soame,  6  How.  St.  Tr.  1063, 

(a)  Prynne's  Register  of  Parliamentary  Writs,  Part  4,  p.  752,  cited  1  Hats.  Prec  41.  The 
Attorney  General  made  his  references  to  third  edition  of  Hatsell'a  Precedents  (1796),  and  that 
edition  is  cited  throughout  this  report  There  is,  however,  a  fourth  edition  (1818),  which  dors 
not  always  correspond  in  paging  with  the  third.  Vol.  I  contains,  in  addition  to  the  former 
appendix,  report?  by  committees  of  the  House  of  Commons  on  the  arrest  of  Lord  Cochrane  by 
the  marshal  of  K.  B.  (see  post),  and  on  the  case  of  Sir  F.  Burdett  in  1810,  and  the  authorities 
bearing  upon  it 
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(and  see  the  references,  p.  17,  ante),  cited  for  the  plaintiff;  in  the  first 
two  the  question  of  privilege  did  not  arise  directly,  but  incidentally;  in 
the  last  no  question  of  privilege  arose,  and  the  house  was  no  party  to  the 
proceedings.  No  case  can  be  cited  in  which  a  court  of  common  law 
has  acted  where  the  point  of  privilege  arose  directly,  except  Rex  v.  Wil- 
Hams,  13  How.  St.  Tr.  i370,  which  is  admitted  not  to  be  an  authority. 
The  most  frequent  cases  in  which  the  privilege  of  the  houses  of  parlia- 
ment has  come  in  question  directly  have  been  cases  of  habeas  corpus  on 
commitments  by  them;  and  there  the  courts  of  common  law  have  disclaim 
ed  jurisdiction.  So  the  question  would  arise  directly  if  an  action  of  tres- 
pass or  false  imprisonment  were  brought  for  such  a  commitment;  and 
wherever  it  might  be  sought  to  overrule  an  act  done  by  either  house,  ana 
justified  by  its  authority.  The  present  is  a  case  of  that  description.  In 
Birdetl  v.  Abbot f  14  East,  1,  if  trie  plaintiff  had  complained  of  the  speak- 
er's warrant  as  a  libel,  the  case  would  have  been  precisely  similar.  If 
the  complaint  appears  on  the  record  to  be  made  against  an  act  of  one 
of  the  houses,  so  that  the  court  is  called  upon  to  say  whether  the  privi- 
lege alleged  in  justification  belongs  to  the  house  or  is  usurped,  the  point 
oi  privilege  arises  directly,  whether  raised  by  the  declaration  or  by  any 
subsequent  pleading.  It  would  arise  so,  for  example,  if  the  sheriff  were 
sued  for  an  escape,  and  pleaded  that  the  defendant  was  elected  a  member 
of  the  House  of  Commons  and  was  discharged  by  their  order.  With  a 
question  of  privilege  raised  incidentally,  the  court  must  deal  as  it  best 
can ;  as  if,  in  an  action  of  debt,  the  defendant  pleads  that  he  is  a  member, 
and  privileged  while  the  house  sits;  there  no  act  or  adjudication  of  the 
house  is  vouched,  but  there  is  merely  a  claim  by  an  individual  to  be 
exempt  from  answering  in  the  action.  In  such  a  case  necessity  may 
require  that  the  existence  of  the  privilege  should  be  examined  into;  but 
the  necessity  which  makes  the  rule  points  out  its  limit.  Where  an  act 
of  either  house  is  complained  of,  no  such  necessity  can  exist.  There  an 
adjudication  has  been  made  on  the  very  point,  and  by  a  court  of  exclu- 
sive jurisdiction ;  and  such  an  adjudication  is  binding. 

The  privilege  of  parliament  appears  to  be  looked  at  on  the  other  side 
in  the  same  light  as  the  exemption  of  a  witness  from  arrest,  or  the  pri- 
vilege of  an  attorney  to  be  sued  in  his  own  court ;  rights  upon  which,  no 
doubt,  the  courts  of  common  law  have  power  to  adjudicate.  But  the 
power  of  adjudicating  upon  parliamentary  privilege  stands  on  a  very 
different  footing.  The  object  of  allowing  such  privilege  to  the  House 
of  Commons  was,  that  it  might  be  independent  of  the  crown  and  of  the 
House  of  Lords.  For  that  purpose  it  is  necessary  that  the  house  should 
be  exclusively  the  judge  of  its  own  privilege. 

The  law  of  parliament  differs  from  the  common  law,  as  do  the  laws 
administered  in  the  equity,  ecclesiastical  and  admiralty  courts,  with 
which  laws  the  other  courts  do  not  profess  to  be  conversant.  It  is  not 
necessarily  even  a  part  of  the  law  of  England ;  for  the  parliament  is  not 
of  England  only,  but  likewise  of  Scotland  and  Ireland.  This  court, 
therefore,  cannot  take  cognizance  of  it.  If  the  court  here  could  do  so, 
a  Scotch,  or  even  a  colonial  court  might  adjudicate  upon  the  law  of 
parliament.  In  the  latter  case  an  appeal  would  lie  to  the  privy  council ; 
so  that  the  privileges  of  the  House  of  Commons  might  come  to  be  decided 
upon  by  the  king  and  certain  of  his  privy  counsellors.  And  not  only 
might  the  courts  of  Scotland  or  the  colonies  pronounce  upon  the  law  of 
parliament,  but  hundred  courts  and   borough  courts,  and  all  others 
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throughout  the  country,  of  however  low  authority,  might  do  so  like- 
wise. 

The  courts  of  law  are  subordinate  to  the  houses  of  parliament ;  and 
that  shows  their  incompetency  to  decide  upon  a  question  of  parlia- 
mentary privilege  directly  arising.  Originally,  the  Houses  of  Lords  and 
Commons  sat  together.  The  courts  of  law,  which  at  that  time  were 
established  and  had  the  same  powers  which  they  now  enjoy,  were  clearly 
subordinate  to  the  parliament.  A  writ  of  error  lay  from  them  to  the 
parliament,  and  they  were  accustomed  even  to  consult  parliament  before 
they  decided  points  of  difficulty  and  importance.  But,  according  to  the 
argument  now  urged,  an  act  of  the  whole  parliament  might  at  that  very 
time  have  been  reviewed  by  a  court  of  law.  The  houses  of  parliament 
were  subsequently  divided.  If  the  courts  of  law  could  not,  before  that 
time,  have  inquired  into  the  legality  of  a  commitment,  or  the  publication 
of  a  paper,  by  parliament,  neither  could  they  do  so  afterwards.  When 
the  houses  were  divided,  which  Lord  Ell  ex  borough  (in  Burdett  v. 
Abbot,  14  East,  137,)  supposes  to  have  been  done  by  statute,  whatever 
was  done  by  either  in  the  exercise  of  its  privileges  was  the  act  of  the 
whole  parliament.  All  such  acts  of  either  house  are  still  supposed  to  be 
the  act  of  the  whole.  Thus  a  writ  of  error  to  parliament  is,  properly, 
an  appeal  to  the  whole  body,  not  to  one  house :  and  the  commons  are 
supposed,  in  point  of  law,  to  form  a  part  of  the  Court  of  Appeal,  and 
concur  with  the  lords  in  their  decision.  This  subject  is  treated  of  in 
Lord  Hale's  "Jurisdiction  of  the  Lords'  House,  or  Parliament,"  chap, 
iii.  and  chap.  xxii.  (see  4  Inst.  23;  5  Com.  Dig.  Parliament  (L  1,))  and 
Mr.  Hargrave's  preface  to  that  work. 

The  inconsistency  which  results  from  supposing  that  a  court  of  com- 
mon law  can  review  the  acts  of  either  house  of  parliament  may  be  thus 
illustrated.  The  House  of  Lords  exercises  an  appellate  jurisdiction  in 
cases  depending  in  this  and  the  other  courts  of  Westminster  Hall. 
Suppose  this  court  to  decide  that  the  House  of  Lords  had  acted  illegally 
in  voting  a  commitment :  as,  for  example,  if  Anthony  Earl  of  Shaftes- 
bury, (see  6  How.  St.  Tr.  1269,)  in  1677,  instead  of  suing  out  a  habeas 
corpus,  had  brought  an  action  for  the  imprisonment,  and  a  justification 
under  the  authority  of  the  House  of  Lords  had  been  pleaded  and  de- 
murred to :  upon  writ  of  error,  the  decision  of  the  court  would  have 
come  under  the  review  of  the  House  of  Lords  itself.  The  incongruity 
is  avoided  by  holding  that  this  court,  a  subordinate  tribunal,  cannot  take 
cognizance  of  a  question  which  directly  brings  into  dispute  the  authority 
of  parliament.  The  House  of  Lords  frequently  direct  the  publication 
of  proceedings  on  an  impeachment;  and  judges  have  intimated  an 
opinion  that  the  publication  of  proceedings  on  a  trial  is  not  always 
justifiable.  But  would  this  court  take  upon  it  to  determine,  in  such  a 
case,  whether  or  not  the  house  had  authority  to  make  the  proceedings 
public  ? 

There  is  no  distinction,  for  the  purpose  of  this  argument,  between  the 
House  of  Lords  and  the  House  of  Commons.  They  have  co-ordinate 
authority.  Sir  Robert  Filmcr,  indeed  (whose  opinions,  and  some  similar 
ones,  are  combated  bv  Sir  Robert  Atkyns  in  his  argument  in  Rex  v. 
Williams,  13  How.  St!  Tr.  1369,  (see  p.  1400,  et  seq.)),  held  the  House 
of  Commons  to  be  a  mere  excrescence,  and  to  have  had,  originally,  no 
ndependent  authority.  And,  at  the  present  day,  observations  tending 
strongly  to  excite  prejudice  against  the  proceedings  of  that  house  \jx\q 
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been  published  in  the  introduction,  by  Lord  Brougham,  to  the  report  of 
his  judgment  in  WellesJey  v.  The  Duke  of  Beaufort ;  where  it  is  even  said 
that  there  is  not  "  a  single  argument  ever  urged  in  favour  of  privilege 
which  would  not  serve  as  a  pretence  fur  allowing  all  the  members  of 
both  houses  to  rob  and  murder  with  impunity  on  the  highway."  (a)  But 
the  House  of  Commons  virtually  comprehend  the  whole  community  of 
the  realm;  their  acts  are  those  of  all  the  Commons  of  the  United  King- 
dom. Lord  Hor.T  says,  in  Ashby  v.  White,  2  Ld.  Ray.  950,  (b)  "  It  is 
not  to  be  doubted  but  that  the  Commons  of  England  have  a  great  and 
considerable  right  in  the  government,  and  a  share  in  the  legislative, 
without  whom  no  law  passes ;  but  because  of  their  vast  numbers,  this 
right  is  not  excrciseable  by  them  in  their  proper  persons ;  and  therefore, 
by  the  constitution  of  England,  it  has  been  directed  that  it  should  be 
exercised  by  representatives,  chosen  by  and  out  of  themselves,  who  have 
the  whole  right  of  all  the  Commons  of  England  vested  in  them."  And 
in  stat.  15  JE.  2,  (Revocatio  novarum  ordinationum  (c))  it  is  enacted, 
that  "  the  matters  which  are  to  be  established  for  the  estate  of  our 
lord  the  king,  and  of  his  heirs,  and  for  the  estate  of  the  realm  and  of  the 
people,  shall  be  treated,  accorded,  and  established  in  parliaments,  by  our 
lord  the  king,  and  by  the  assent  of  the  prelates,  earls,  and  barons,  and 
the  commonalty  of  the  realm ;  according  as  it  hath  been  heretofore 
accustomed."  The  Commons  are  the  grand  inquest  of  the  nation.  The  • 
House  of  Lords  institute  inquiries,  but  only  in  default  of  that  duty  being 
performed  by  the  Commons.  If  there  is  corruption  or  oppression,  the 
Commons  are  to  accuse,  the  lords  to  judge.  The  power  of  publishing  is 
essential  to  the  Commons,  in  the  discharge  of  their  inquisitorial  functions. 
The  commons  have,  in  particular,  the  power  of  inquiring  into  the 
conduct  of  the  courts  of  justice ;  and  at  the  commencement  of  every 

(a)  •*  Speeches  of  Henry  Lord  Brougham,"  18*18,  vol.  iv.  p.  344.  The  Attorney-General 
•bo  referred  to  the  following-  p  image* : — 

•*The  pretension*  at  different  times  set  up  by  the  houses  of  parliament  to  certain  privileges 
placing  them  above  the  law  of  the  land,  are  the  more  familiarly  known  in  consequence  of  their 
having  of  late  been  brought  into  discussion  by  a  new  and  extravsgant  claim,  asserted  on 
behalf  of  the  House  of  Commons,  to  publish  libels  through  irresponsible  agents."  Vol.  iv.  p. 
341.  "The  House  of  Commons  did  not  perhaps  deem  the  circumstance  of  the  otrender" 
(Mr.  Lech  mere  Charlton)  "  being  a  member  of  the  court  against  which  he  had  committed  a  . 
contempt,  any  mitigation  of  his  offenco.  At  all  events  they  left  the  bar  to  protect  its  own 
privileges;  and  indeed  there  seems  no  conceivable  reason  why  that  body  should  not  also  have 
made  common  cause  with  the  guilty  party,  so  far  at  leant  as  to  inquire  whether  or  not  one  of 
their  member*  was  rightfully  imprisoned,  and  thus  suspended  from  the  exercise  of  his  func-* 
tions."  lb.  p.  345.  *•  All  rights  are  now  utterly  disregarded  by  the  advocates  of  privilege, 
excepting  that  of  exposing  their  own  short-sighted  iro policy  and  thoughtless  inconsistency. 
Nor  would  there  be  any  safety  for  the  people  under  their  guidance,  if  unhappily  their  powers 
of  doing  mischief  bore  any  proportion  to  their  disregard  of  what  is  politic  and  juat."  lb.  p.  352. 

(/»)  See  the  late  edition  of  Lord  Holt's  judgment,  referred  to,  post 

(c)  The  statute  recites  the  commission  granted,  in  3  Kd.2,  by  the  king  to  the  prelates,  earls, 
and  barons,  to  chose  certain  persons  of  the  prelates,  earls,  and  barons,  and  of  other  lawful  men 
whom  they  should  deem  sufficient  to  be  called  unto  them,  for  u  ord  lining  and  establishing  the 
estate  of  the  household  of  our  said  lord  the  king,  and  of  his  realm ;"  under  which  commission 
ordinances  were  made,  (5  Ed.  2  ,  by  the  Archbishop  of  Canterbury  and  the  bishops,  earls,  and 
barons  thereunto  chosen  :  and  that,  upon  examination  in  parliament  (15  13d.  2),  by  the  pre  la  to, 
earls,  and  barons,  and  by  the  commonalty  of  his  realm,  the  said  ordinances  were  found 
prejudicial:  the  same  arc  therefore  annulled;  and  it  is  enacted,  ulhat  forever  hcretftcr,  all 
manner  of  ordinances  or  provisions,  made  by  the  subjects  of  our  lord  the  king  or  of  his  heirs, 
by  any  power  or  authority  whsilsocver,  concerning  the  royal  power  of  our  lord  the  king  or  of  his 
burs,  or  against  the  estate  of  our  said  lord  the  king  or  of  his  heirs,  or  against  the  estate  of  the 
crown,  shall  be  void  and  of  no  avail  or  force  whatever;  but  the  matters,"  &c.  Then  follows 
the  passage  in  the  text.  The  act  is  printed  in  the  statutes  of  the  realm,  published  by  the 
Reoord  Commission,  1810  (vol.  1,  p.  181*).    See  Brady's  History  of  England,  vol.  iii.  p.  146. 


40  Stockdale  v.  Hansard.   T.  T.  1839.  [27 

session  a  grand  committe  of  justice  is  appointed  by  that  house,  (see  4 
Inst.  1 1 ,)  to  receive  complaints  from  the  various  tribunals  within  the 
jurisdiction  of  the  house.  The  house  itself  is,  according  to  all  authorities, 
a  court ;  whether  a  court  of  record  or  not,  is  immaterial,  for  the  Court 
of  Chancery  is  not  so,  yet  it  has,  not  the  less,  every  necessary  power  for 
enforcing  its  judicial  authority.  In  Com.  Dig.  Parliament  (E.  14,)  it  is 
said  (in  treating  of  the  House  of  Commons)  that  "  A  committee  for 
justice  may  summon  any  judges,  and  examine  them  in  person,  upon 
complaint  of  any  misdemeanor  in  their  office."  And  accordingly,  in  19 
Car.  2,  Kkkijng,  Chief  Justice  of  the  King's  Bench,  appeared  in  person 
before  the  House  of  Commons  on  complaint  made  against  him  of  "  mis- 
demeanors, done  in  the  said  office,  as  lining  of  juries,"  &c.  1  Sid.  338.(a) 
The  acts  there  inquired  into  were  not  erroneous  decisions,  which  might 
have  been  remedied  by  ordinary  course  of  law,  but  irregular  and  oppres- 
sive proceedings,  for  which  the  only  remedy  was  by  the  interference  of 
the  house.  [Lord  Denman  C.  J.  In  ttmhcWs 'case922  Car.  2.  Vaugh. 
135.  (S.  C.  Freem.  K.  B.  &  C.  P.  1.  Sir  T.  Jones,  13,)  the  jury  who  had 
been  committed  were  discharged  on  habeas  corpus  by  the  Court  of  Com- 
mon Pleas.]  The  Court  of  Common  Pleas  might  discharge  the  paities 
in  that  case  on  habeas  corpus,  because  they  had  been  committed  by  an 
inferior  court,  the  court  of  sessions  of  oyer  and  terminer  at  the  Old 
Bailey.  But  an  action,  as  Hale,  C  J.  afterwards  intimated,  would  not 
have  lain  for  the  imprisonment,  (liushell's  case,  26  Car.  2.  1  Mod.  119.) 
Sir  Robert  Atkyns  says  in  Rex  v.  Williams,  13  How.  St.  Tr.  1413,  "I 
myself  have  seen  a  lord  chief  justice  of  this  court,  while  he  was  lord 
chief  justice,  and  a  learned  man,  by  leave  from  the  House  of  Commons, 
pleading  before  that  house  for  himself,  and  excusing  what  he  had  done 
in  a  trial  that  came  before  them  in  the  west,  whereof  complaint  was 
made  to  the  house.  And  he  did  it  with  that  great  humility  and  reverence, 
and  those  of  his  own  profession  and  others,  were  so  far  his  advocates, 
as  that  the  house  desisted  from  any  further  prosecution."(/>)  In  the  year  1 
W.  fc  M.  (1689,)  Sir  Francis  Pemberton  and  Sir  Thomas  Jones  were 
questioned  by  the  House  of  Commons,  12  How.  St.  Tr.  822,  for 'their 
judgment  given,  against  the  privileges  of  the  house,  in  the  case  of  Jay  v. 
Tapham,  (see  14  East,  102,  note  a,)  and  were  committed  to  custody. 
And  it  cannot  be  doubted  that  such  a  power  still  exists.  Even  in  our 
own  times,  the  case  of  an  Irish  judge,(c)  against  whom  a  complaint  had 
been  made,  was  entertained,  and  his  petition  thereon  received,  in  the 
House  of  Lords,  whose  authority  in  such  a  case  is,  at  any  rate,  not 
greater  than  that  of  the  House  of  Commons. 

Butv  according  to  the  plaintiff,  in  a  case  like  any  of  these,  the  judges 
might  again  sit  in  inquisition  upon  the  proceedings  of  the  House  of  Com- 

(a)  Reference  is  made  in  the  margin  1o  Hex  v.  Wopttajfr,  (BuphrWs  Ca*e%)  1  Sid.  272. 

(6)  This  apparently  refer*  to  the  step*  taken  in  the  House  of  Ominous  in  1667,  against 
Keeling:,  C.  J.,  who  appeared  before  the  house  at  his  own  request;  6  How.  Sta.Tri.  992,  citing 
4  Hats.  Pr.  113.  Sec  also  the  proceeding*  against  several  of  the  judges,  in  the  House  of  Com- 
mons, in  1680;  8  How.  Sta.  Tr.  163,  193,  194.  It  does  not  appear  that,  on  this  latter  occasion, 
any  of  the  judges  attended  tho  house;  for  North,  in  his  Examen,  p.  567,  (cited,  8  How.  St  Tr. 
168,  note)  *ays — 

"It  was  much  wondered,  at  the  time,  that,  in  all  this  noise  about  the  judges,  none  were  sent 
lor  to  the  house;  the  cause  was  thoug'  t  to  be,  that  they  were  stout  men,  and  would  have  justi- 
fied all  they  had  done,  and  ihut  was  not  thought  seasonable/' 

(c)  The  Attorney-General  was  understood  to  allude  to  the  case  of  Mr.  Justice  Fox,  a  judge 
of  the  Common  Fleas  in  Ireland.  See  his  petition,  45  Lords'  Journ.  662;  and  the  resolution 
lor  postponing  the  proceedings  for  two  months,  p.  716.    Also  7  Pari.  Deb.  752.  788.  a.  d,  1806. 
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mons;  and  not  only  the  judges  of  the  superior  courts,  but  those  of  the 
county  court,  and  other  inferior  tribunals.  Yet  even  the  Court  of  Queen's 
Bench  cannot  issue  a  mandamus  or  a  prohibition  lo  the  House  of  Lords, 
or  House  of  Commons.  There  might  indeed  be  a  court  superior  to  the 
legislature,  like  the  Supreme  Court  in  the  United  Slates  of  America, 
which  is  authorised  to  decide  on  the  legality  of  acts  of  Congress,  and  to 
determine  questions  between  the  whole  Union  and  a  particular  state,  or 
between  one  state  and  another.  But  here  no  such  court  exists.  And, 
as  there  is  no  appeal  from  the  Supreme  Court  in  America  to  Congress, 
the  absurdity  does  not  exist  there  which  would  arise  in  this  country  if 
the  courts  of  law  had  the  jurisdiction  contended  for,  namely,  that  the 
legislative  body  is  a  court  of  appeal  from  that  very  tribunal  which  affects 
to  control  its  decisions. 

The  administration  of  the  law  of  parliament  is  referred  by  the  consti- 
tution to  the  two  houses  of  parliament  exclusively,  as  other  courts 
exclusively  administer  the  revenue  law,  the  canon  law,  the  maritime  law, 
and  equity.  And  this  peculiar  jurisdiction  is  necessary  from  the  nature 
of  parliamentary  privilege.  That  privilege  was  created  in  order  that  the 
Houses  might  perform  their  functions  elfectively  and  independently;  it 
has  existed  always,  and  not  by  derivation  from  the  Crown;  it  is  as  old 
as  the  prerogative,  and  as  much  part  of  the  constitution.  It  could  not 
have  existed  beneficially,  if  cognisable  by  inferior  tribunals.  Privilege  is 
given  to  the  House  of  Commons  to  be  exercised  against  fhe  Crown  and 
the  House  of  Lords ;  unless  the  Commons  were  themselves  the  tribunal 
by  which  their  privilege  is  to  be  judged,  it  would  have  been  abolished 
long  ago.  The  necessity  for  preserving  it  from  interference  by  the  courts 
of  law  is  not  to  be  estimated  from  the  present  improved  state  of  those 
courts.  The  law  of  privilege  was  settled  when  judges  were  the  crea- 
tures of  the  crown,  and  liable  to  be  discarded  if  not  obedient,  and  when 
the  kings  themselves  used  to  interfere  in  the  administration  of  justice 
which  they  did  personally,  and  as  judges,  in  ancient  times,  and  after 
wards  by  letters  to  the  judges,  directing  them  how  to  act  in  particular 
cases,  a  practice  several  times  checked  by  statute,  as,  in  particular,  by 
stat.  2  Ed.  3,  c.  8,  and  18  Ed.  3,  stat.  4. (a)  And,  although  the  judges 
are  now  independent  of  the  crown,  there  may  still  be  a  proper  constitu- 
tional jealousy  lest,  at  some  time,  a  desire  of  popularity(i),  or  of  extend- 
ing the  jurisdiction  of  the  courts,  should  lead  them  to  derisions  against 
wholesome  and  useful  privilege,  as  mischievous  as  those  formerly  given 
in  submission  to  the  king's  authority.  But,  during  the  struggles  of  the 
House  of  Commons  against  the  crown,  as  in  the  reigns  of  Elizabeth, 
James  I.,  and  Charles  I.,  the  privileges  of  the  house  would  clearly  not 
have  survived  if  they  had  depended  on  the  ruling  of  judges.  And, 
at  any  period,  in  the  case  of  a  contest  between  the  two  nouses,  if  a 
question  of  privilege  arose,  and  could  be  decided  by  a  court  of  common 

(a)  Sec,  on  the  subject  of  interference  by  the  kings  of  England  with  judicial  proceedings,  a 
great  number  of  authorities  cited  by  Mr.  Amos  in  a  note  to  his  edition  of  Fortescue,  p.  23,  note 
B.  to  chapter  8.  Also  Sir  F.  Pul grave's  Rise  and  Progress  of  the  English  Commonwealth,  vol. 
i.  p.  278.     Part  l,c.  9. 

(6)  Ho  cited  here  from  vol.  i.  of  Lord  Erskine**  Speeches,  p.  379, 2d  ed.  the  following  pas- 
«?e  of  Lord  Mansfield**  judgment  in  the  case  of  the  Dean  of  St.  Asaph.  "The  judges  ore 
totally  independent  of  the  minister*  that  may  happen  to  be,  and  of  the  king  himself.  Their 
temptation  is  rather  to  the  popularity  of  the  day.  But  I  agree  with  the  observation  cited  by 
Mr.  Cow  per  from  Mr.  Justice  Foster,4  that  a  popular  judge  is  an  odious  and  a  pernicious 
character ' n 


42  Stockdale  v.  Hansard.   T.  T.  1839.  [31 

law,  the  ultimate  appeal  would  be  to  the  House  of  Lords,  who  would 
thus  become  judges,  in  the  last  resort,  of  the  privileges  of  the  commons. 
Thus  in  the  case  of  Shirley  v.  Fogg,  ti  How.  St.  Tr.  1121,  and  in  that 
of  Regina  v.  Paty,  2  Ld.  Ray.  1 105 ;  (S.  C.  2  Salk.  503.  Reports  temp. 
Holt,  526.)  if  the  parties  committed  by  the  commons  had  brought  actions 
of  trespass,  and  the  court  of  common  law  had  determined  the  question 
of  privilege,  the  House  of  Lords,  on  appeal,  would  have  been,  in  a 
manner,  judges  in  their  own  cause.  And  ihere  is  no  remedy  against 
the  abuse  of  such  an  authority,  since  the  House  of  Lords  cannot  be 
dissolved. 

The  lex  parliament  is  not  known  to  the  judges  of  the  common  law 
courts.  They  have  no  means  of  arriving  judicially  at  any  information 
on  the  subject  of  privilege.  The  judges,  even  of  the  superior  courts,  arc- 
not,  in  general,  and  cannot  be  presumed  to  have  been,  members  of  cither 
house  of  parliament.  The  parliamentary  reports,  and  even  the  journals, 
furnish  little  information  on  the  subject,  many  privileges  resting  wholly 
in  usage.  It  is  said  that  all  subjects  of  the  realm  are  bound  to  take  notice 
of  parliamentary  privilege;  but  that  does  not  imply  a  judicial  knowledge. 
All  persons  are  bound  to  take  notice  of  the  general  law  of  the  land;  but 
all  are  not  competent  to  administer  it.  It  was  an  observation  of  Speaker 
Onslow,  (cited,  2  Hats.  Prcc.  75,  note),  "  that  common  lawyers,  accus- 
tomed to  the  forms  and  practice  of  the  courts  of  Westminster  Hall,  know 
little  of  parliamentary  law,  or  of  the  forms  of  proceeding  in  parliament." 
If  the  judges  of  the  courts  in  Westminster  Hall  are  little  acquainted  with 
parliamentary  privilege,  still  less  can  the  judges  of  inferior  courts  be 
supposed  to  understand  it. 

hither  the  courts  of  common  law  must  take  the  law  of  privilege  as 
laid  down  by  the  houses  of  parliament,  or  the  houses  must  accept  it  from 
them.  In  the  latter  case,  the  decision  of  a  pie  poudre  court  may  bind 
the  lord  chancellor  and  the  speaker.  And  the  judgments  of  the  common 
law  courts  may  not  be  unifoim.  There  may  be  twenty  actions  against 
the  speaker  for  libel  or  false  imprisonment,  or  as  many  indictments  (for 
if  privilege  is  no  bar  to  a  civil  action  it  is  clearly  no  answer  to  an  indict- 
ment), and  as  many  county  courts,  or  courts  of  quarter  session,  may  be 
of  different  opinions  as  to  the  law.  By  what  rule,  then,  is  parliament  to 
be  guided  in  its  exercise  of  privilege? 

The  existence  of  privilege,  therefore,  necessarily  requires  that  that 
privilege  should  be  declared  by  the  house  to  which  it  belongs.  If  it  does 
not  exist,  of  course  no  question  arises  as  to  the  proper  tribunal.  If 
it  does,  it  cannot  be  usefully  exercised  unless  judged  of  by  the  houses 
themselves.  And,  even  in  the  introduction  (a),  already  cited,  to  Lord 
Brougham's  judgment  in  IVelkshy  v.  1  he  1 hde  of  Hcaufort,  it  is  allowed 
that,  "  in  order  to  be  consistent,"  ihe  champions  of  privilege  "  must  main- 
tain that  the  houses  of  parliament  alone  are  the  judges  of  their  privileges. 
This  right  is  worth  nothing  if  it  is  confined  to  judging  of  the  general  and 
abstract  question.  They  accordingly  also  maintain  that  they  alone  are 
the  judges  to  decide  whether,  in  any  particular  instance,  those  puvileges 
have  been  broken." 

It  is  objected  that  the  carrying  privilege  to  this  extent  gives  each  house 
of  parliament  a  legislative  power,  independently  of  the  crown  and  of  the 
other  house.     But  the  proposition  contended  for  goes  no  further  than  to 

(a)  Lord  Brougham's  Speeches  (cited  p.  25,  ante,)  vol.  iv.  p.  347. 
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say  that  each  house  is  a  court  of  exclusive  jurisdiction,  as  the  ecclesias- 
tical courts,  the  admiralty  court,  and  the  court  of  exchequer,  are  with 
respect  to  particular  branches  of  the  law.  They  have  not  power  to 
make  the  law,  but  only  an  exclusive  authority  to  declare  it  on  particular 
subjects.  It  does  nut  follow  that  they  can  extend  their  jurisdiction.  It 
has  been  said  that  much  of  the  law  established  in  the  common  law  courts 
is  "judge-made;"  and  it  may  be  so  described:  but  the  judges  exercise 
no  legislative  power:  the  law  which  they  deliver  is  supposed  to  have 
always  existed,  and  to  be  merely  declared  by  them. 

Arguments  are  likewise  drawn  from  the  liability  of  this  privilege  to 
abuse :  but  such  a  liability  does  not  show  that  the  privilege  has  no  exist- 
ence. In  every  balanced  government  there  must  be  powers  so  consti- 
tuted as  to  check  each  other,  powers  which  have  their  respective  limits, 
but  !<.*•  the  abuse  of  which  there  can  be  no  remedy.  In  this  country  the 
crown  has,  by  its  prerogative,  the  powers  of  declaring  peace  and  war, 
of  pardoning,  and  of  summoning  and  dissolving  parliament;  and  if  these 
are  abused  the  law  furnishes  no  remedy.  So  the  House  of  Lords  have 
the  power  of  judicature  in  the  last  resort;  and  for  any  decision  they 
might  give  in  abuse  of  that  power  there  is  no  redress.  The  House  of 
Commons  has  the  absolute  power  of  voting  the  public  money,  and  might 
stop  the  supplies  improperly.  An  attorney-general  may  enter  a  nolle 
prosequi  on  any  prosecution,  and  might,  if  he  chose  to  abuse  that  power, 
obstruct  the  course  of  justice.  He  may  refuse  his  fiat  for  a  writ  of  error; 
or  he  may  make  an  injurious  use  of  the  discretion  vested  in  him  as  to 
filing  criminal  informations.  But  these  powers  do  not  the  less  exist. 
The  three  branches  of  the  legislature  have  an  unlimited  power. .  They 
might  make  a  statute  for  abolishing  the  House  of  Commons.  The  Sep- 
tennial Act  was  a  strong  instance  of  their  exercise  of  authority.  They 
might  pass  an  act  for  changing  the  religion  of  the  country  against  the 
wish  of  the  people.  For  such  cases  no  redress  is  provided  by  the  law; 
if  they  occur,  revolution  has  begun,  and  the  only  remedy  is  resistance. 

It  may,  however,  be  observed  that  the  same  argument  from  the  possi- 
bility of  abuse,  which  is  urged  against  privilege  as  insisted  upon  by  the 
House  of  Commons,  applies  equally  to  the  power  claimed  for  the  com- 
mon law  courts,  of  determining  how  far  privilege  extends. 

It  is  true  that  the  power  claimed  by  the  Commons  of  declaring  their 
own  privilege  has,  in  past  times,  been  frequently  abused.  But,  first,  the 
constitution  supposes  that  the  house  consists  of  independent  and  intelli- 
gent men,  who  will  discharge  their  duty :  and,  secondly,  there  are  many 
instances  of  conduct  pursued  by  the  judges  in  past  times,  which  show 
what  consequences  would  have  ensued  if  the  law  of  privilege  had  always 
rested  in  their  hands.  On  points  not  involving  privilege,  it  is  sufficient  to 
cite  the  cases  (mentioned  by  Mr.  St.  John  in  his  speech  at  a  conference 
between  the  houses  in  1040  (a))  of  Wayland,  chief  justice  of  the  Com- 
mon Pleas,  who  was  banished  for  taking  bribes,  temp.  Ed.  1,  and  Thorpe, 
chief  justice  of  the  King's  Bench,  who  was  adjudged  to  be  hanged  for 
the  same  offence,  temp.  Ed.  3 :  the  decision  of  a  great  majority  of  the 
judges  in  favour  of  the  claim  of  ship-money,  Rex  v.  Hampden,  3  How. 
St.  Tr.  825;  and  the  case  of  Sir  Thomas  Darnel  and  others,  3  How.  St. 
Tr.  1,  where  the  judges  of  this  court  held  that  a  person  committed  by 
order  of  the  king  in  council  was  not  to  be  discharged  on  habeas  corpus. 

(a)  On  the  cum  of  Ship  Money,  3  How  St  Tr.  1273. 
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Then,  as  to  decisions  of  the  judges  on  questions  of  privilege.  In  1 1 
Ric.  2  (1387)  Tresilian,  chief  justice  of  the  King's  Bench,  and  Belknap, 
chief  justice  of  the  Common  Pleas,  with  other  judges,  Belknap's  associ- 
ates, were  required  by  the  king  to  answer  certain  questions ;  and,  among 
other  answers  (a),  they  stated  that  the  parties  who  procured  the  passing 
of  a  statute  then  lately  enacted  (which  they  held  derogatory  to  the  king's 
royalty)  "  were  to  be  punished  with  death,  except  the  king  would  pardon 
them;"  and  they  gave  the  same  opinion  as  to  those  who  moved  the  king 
to  consent  to  that  statute.  Also,  on  being  asked  whether,  if,  on  parlia- 
ment being  assembled,  the  king  shall  have  limited  certain  articles  up<»n 
which  the  Lords  and  Commons  ought  to  proceed,  and  they  will  not  pro- 
ceed thereon  until  he  shall  have  answered  them  on  certain  articles  pro- 
posed by  them,  the  king  in  such  case  ought  not  to  have  the  governance 
of  the  parliament,  &c. ;  they  replied,  <•  That  the  king  in  that  behalf  has 
the  governance,  and  may  appoint  what  shall  be  first  handled,  and  so  gra- 
dually what  next  in  all  matters  to  be  treated  of  in  parliament  even  to  the 
end  of  the  parliament:  and  if  any  act  contrary  to  the  king's  pleasure 
made  known  therein,  they  are  to  be  punished  as  traitors."  And,  being 
asked  whether  the  Lords  and  Commons  can,  without  the  king's  will, 
impeach  in  parliament  any  of  the  king's  judges  or  officers  for  any  of  their 
offences,  they  answered,  "  That  they  cannot,  and  if  any  one  should  do 
so,  he  is  to  be  punished  as  a  traitor."  In  the  Case  of  Stroud,  Long,  Set- 
den,  and  other  members  of  the  House  of  Commons,  in  1029,  5  Car.  1 
the  kincr  caused  questions  to  be  propounded  to  the  judges  as  to  the  lia 
bility  ot  members  for  offences  against  the  king  or  council  "  not  in  a  par- 
liament way ;"  and  they  answered  that  a  member  so  offending  might  be 
punished  for  it  after  the  parliament  ended,  if  not  punished  in  parliament; 
"  for  the  parliament  shall  not  give  privilege  to  any  '  contra  morcm  par- 
liamentarium,,  to  exceed  the  Dounds  and  limits  of  his  place  and  duty. 
And  all  agreed,  that  regularlv  he  cannot  be  compelled  out  of  parliament 
to  answer  things  done  in  parliament  in  a  parliamentary  course ;  but  it  is 
otherwise  where  things  are  done  exorbitantly,  for  those  are  not  the  acts 
of  a  court."  And,  in  answer  to  the  next  question,  they  decided  that  a 
particular  course  of  conduct,  therein  pointed  out,  would  be  "  punishable 
out  of  parliament,  as  an  offence  exorbitant  committed  in  parliament, 
beyond  the  office,  and  besides  the  duty  of  a  parliament  man.  (b)"  Stroud 
and  the  other  members  were  afterwards  committed  to  custody  for  acts 
done  by  them  in  parliament,  and,  on  return  to  writs  of  habeas  corpus,  it 
appeared  that  the  commitments  were  by  warrants  of  the  privy  council. 
When  the  Court  of  King's  Bench  was  ready  to  deliver  judgment  on  the 
returns,  the  king  removed  the  prisoners,  from  the  several  prisons  in  which 
they  were  confined,  to  the  tower,  and  wrote  letters  to  the  judges  stating 
his  pleasure  that  none  of  the  parties  should  come  before  the  court  "  until 
we  have  cause  given  us  to  believe  they  will  make  a  better  demonstration 
of  their  modesty  and  civility,  both  towards  us  and  your  lordships,  than 
at  their  last  appearance  they  did."   Accordingly  no  judgment  was  given; 

(a)  The  Attorney-General  read  the  questions  and  answers  more  at  length,  from  1  Pari.  Hist 
194,  195. 

(6)  3  How.  St  Tr.  237, 238.  The  Attorney-General  also  referred  to  the  account  of  this  con- 
ference in  Nalson's  Collections,  vol.  ii.  p.  374,  375,  cited,  3  How.  St.  Tr.  238,  note.  The  pro- 
reeding*  referred  to  were  those  taken  in  parliament  on  March  2d,  1629,  when  the  speaker  was 
detained  in  the  chair  while  certain  votes  were  passed,  after  the  king  had  ordered  an  adjourn- 
ment 
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and  the  prisoners  remained  in  custody  during  the  long  vacation.  In  that 
vacation  the  king  summoned  two  of  the  judges  to  Hampton,  and  con- 
ferred with  them  upon  the  case.  In  Michaelmas  term  the  parties  were 
brought  up,  and  the  court  consented  that  they  should  be  bailed,  but  re- 
quired sureties  also  for  their  good  behaviour.  To  the  latter  proposition 
they  objected,  stating,  among  other  reasons,  that  "  we  cannot  assent  to 
it  without  great  offence  to  the  parliament,  where  these  matters  which  are 
surmised  by  return  were  acted."  The  court  answered  that  they  had  no 
knowledge,  from  the  return  to  the  habeas  corpus,  of  the  matters  having 
been  .transacted  in  parliament.  But  Hydk,  C.  J.,  said:  "If  now  you 
refuse  to  find  sureties  for  the  good  behaviour,  and  be  for  that  cause 
remanded,  perhaps  we  afterwards  will  not  grant  a  habeas  corpus  for 
you,  inasmuch  as  we  are  made  acquainted  with  the  cause  of  your  impri- 
sonment." And  the  prisoners,  not  finding  sureties  for  good  behaviour, 
were  remanded.  In  1021,  the  House  of  Commons  having  entered  upon 
their  journals  a  protestation  "  that  the  liberties,  franchises,  privileges  and 
jurisdictions  of  parliament  are  the  ancient  and  undoubted  birthright  and 
inheritance  of  the  subjects  of  England,"  James  I.  sent  for  the  journals, 
and,  in  council,  erased  the  protestation.  (See  1  Pari.  Hist.  pp.  1361-3.) 
This  is  stated  by  the  minutes  of  council  to  have  taken  place  in  the  pre- 
sence of  the  judges,  and  was,  no  doubt,  done  at  their  suggestion.  An- 
other instance  of  the  manner  in  which  the  judges  have  treated  constitu- 
tional rights  is  the  resolution  of  eleven  out  of  the  twelve  in  favour  of  the 
dispensing  power  in  Sir  Edtrard  Hale's  case,  1686,  2  Ja.  2,  (1 1  How.  St. 
Tr.  1198,  1199.)  Lord  Clarendon,  speaking  of  the  transactions  in  the 
case  of  ship-money,  and  other  abuses  which  took  place  about  the  same 
period,  complains  that  the  people  saw,  in  the  courts,  "  reason  of  state 
urged  as  elements  of  law,  judges  as  sharp-sighted  as  secretaries  of  state, 
and  in  the  mysteries  of  state ;  judgment  of  law  grounded  upon  matter  of 
fact,  of  which  there  was  neither  inquiry  nor  proof;"  and  he  adds,  "  the 
damage  and  mischief  cannot  be  expressed,  that  the  crown  and  slate  sus- 
tained by  the  deserved  reproach  and  infamy  that  attended  the  judges,  by 
being  made  use  of  in  this  and  like  acts  of  power."  Clar.  Hist.  Reb. 
vol.  i.  pp.  123-4,  ed.  1826,  8vo. 

These  examples  may  be  set  off  against  the  instances  which  have  been 
cited  of  abuses  of  privilege  by  the  House  of  Commons,  and  show  that 
questions  of  privilege  could  not  have  been  left  in  the  hands  of  the  judges 
with  safety  to  the  constitution. 

But  the  true  remedy  for  abuses  of  this  kind  is  in  the  constitution  itself. 
If  an  individual  is  aggrieved  by  the  exercise  of  privilege,  he  may  be 
heard,  and  his  grievance  redressed,  on  petition  to  the  house.  There 
may  be  a  revision  of  what  has  been  done  by  either  house.  There  may 
be  a  conference  between  the  two.  The  House  of  Commons,  if  it  persist 
in  an  excess  of  authority,  may  be  dissolved.  Thus  the  difficulty  occa- 
sioned in  Mr.  -IV  t  Ikes' s  case,  by  the  resolution  that  a  member  expelled 
could  not  be  re-elected,  was  cured  by  a  dissolution,  and  the  election  of 
a  new  House  of  Commons  which  rescinded  the  vote.  The  interference 
of  courts  of  law  to  correct  abuses  of  privilege  is  unnecessary,  and,  except 
Sir  IV.  Williams's  case,  13  How.  St.  Tr.  1369,  there  is  no  instance  in 
which  the  authority  of  the  courts  has  been  enforced  against  an  alleged 
abuse  of  this  kind.  Excesses  which  may  have  occurred  in  the  assertion 
of  privilege  have,  from  time  to  time,  been  corrected  by,  or  with  the  con- 
currence of,  the  nouses  themselves.     The  instances  of  abuse  relied  upon 


• 


46  Stockdale  v.  Hansard.  T.  T.  1839.  [39 

on  the  other  side  come  down  to  no  later  a  period  than  1760-1.  The  dis- 
position of  the  houses  to  abate  any  grievance  arising  from  privilege  is 
shown  by  the  statutes  passed  to  facilitate  actions  against  members.  Be- 
fore stat.  2  Ja.  1,  c.  13,  it  had  been  considered  that,  if  a  person  arrested 
in  execution  were  discharged  by  reason  of  parliamentary  privilege,  the 
plaintiff  was  for  ever  barred  from  suing  out  a  new  writ  of  execution  in 
the  same  case.  By  that  statute,  sect.  4,  power  was  given  to  sue  out  a 
new  execution  when  the  privilege  of  the  session  should  cease.  But  it 
may  be  observed  that  sect.  3,  recognises  the  authority  of  the  houses  to 
enforce  their  own  privileges ;  for  it  enacts  that  nothing  in  that  statute  con- 
tained shall  extend  "  to  the  diminishing  of  any  punishment  to  be  hereafter 
by  censure  in  parliament  inflicted  upon  any  person  which  hereafter  shall 
make  or  procure  to  be  made  any  such  arrest  as  is  aforesaid."  Again, 
the  remedies  of  suitors  against  members  and  their  servants  were  still  fur- 
ther facilitated  by  stats.  12  &  13  W.  3,  c.  3,  1 1  G.  2,  c.  24,  and  10  G.  3, 
c.  50.  The  enactments  of  stat.  4  G.  3,  c.  33,  and  subsequent  acts,  for 
bringing  members  of  parliament  within  the  provisions  of  the  bankrupt 
laws,  are  another  instance  in  which  the  houses  have  divested  themselves 
of  privilege  for  the  general  advantage.  In  the  two  recent  cases  of  Mr. 
Long  Wellesley,  ( Wellesley  v.  The  JUuhe  of  Beaufort,  2  Russ.  &  Mylne, 
639,)  and  Mr.  I^echmere  Charlton,  (In  the  matter  of  the  Ludlow  Charities , 
2  Mylne  &  Craig,  316,)  the  House  of  Commons  has  rejected  the  claim 
of  its  own  members,  imprisoned  for  contempt  of  the  Court  of  Chancery, 
to  be  discharged  by  reason  of  privilege. 

It  is  asked  why  the  courts  of  common  law  may  not  judge  of  parlia- 
mentary privilege,  as  well  as  prerogative.  But  what  is  done  by  an  offi- 
cer of  the  crown  under  the  prerogative  is  done  at  common  law.  There 
is  no  peculiar  tribunal  to  decide  what  belongs  to  the  prerogative.  But 
privilege  of  parliament  depends  upon  a  law  sui  generis,  and  administered 
by  a  court  having  peculiar  jurisdiction. 

It  is  also  asked  what  would  be  the  remedy  if  either  House  of  Parlia- 
ment were  to  do  something  very  outrageous,  as  to  issue  an  injunction 
against  proceeding  in  an  ejectment ;  or  to  order  the  speaker  to  execute 
a  person  as  a-  criminal.  The  answer  is,  that  it  is  not  decent  to  put  such 
cases.  It  might  as  well  be  asked  what  remedy  could  be  taken  if  the 
sovereign  were  personally  to  commit  a  crime.  In  the  Case  of  Monopo- 
lies, 10  How.  St.  Tr.  407,  Finch,  Solicitor-General,  (afterwards  Lord 
Nottingham)  says,  in  reply  to  a  similar  argument :  "  I  take  it,  the  possi- 
bility of  the  abuse  of  power,  is  no  objection  against  that  poweY.  For 
by  this  argument,  though  the  king  has  a  power  and  prerogative  by  law 
to  restrain  subjects  from  going  beyond  the  sea,  by  a  Ac  exeat  repium, 
no,  say  they,  he  cannot;  for  then  he  may  restrain  all  his  subjects  from 
going  out  of  the  kingdom,  and  so  imprison  and  hinder  every  one  from 
going  out  of  the  nation." — "  So  that  this  way  of  arguing  does  strike  at 
all  power,  and  I  need  give  no  other  reason  for  it,  for  there  can  be  no 
power  at  all,  which  i3  not  accompanied  with  some  trust ;  and  there  is  no 
trust,  but  it  possibly  (morally  speaking)  may  be  broken."  The  answer 
,o  such  objections  is  also  well  stated  in  a  passage  of  Considerations  on 
ihe  Law  of  Forfeiture  for  High  Treason  (by  Charles  Yorke)  (a) ;  where 

i0)  Page  116,  3d  cd.  London  1748. 

The  whole  pupsajrc,  which  ihe  Attorney-General  read,  is  as  follows : — After  noticing  the 
tupposition  thai  the  king  might  summon  the  lords  to  pass  laws  without  the  Commons,  the 
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it  is  observed  that  the  law  will  not  put  such  cases,  and  that  they  are  oui 
of  the  reach  of  laws  and  stated  remedies.  Where  they  occur,  ihey  tend 
to  a  dissolution  of  society,  and  to  a  condition  of  things  for  which  the  only 
cure  is  resistance.  Wherever  there  is  a  paramount  power,  there  is  the 
same  possibility  of  abuse :  and  paramount  power  must  be  lodged  some- 
where. In  a  limited  monarchy  it  is  distributed  through  various  depart- 
ments of  the  state ;  and  the  law  supposes  that  power,  so  created  for  the 
public  good,  will  be  constitutionally  and  beneficially  exercised.  As  to 
the  order  which  it  is  said  the  House  of  Commons  might  make  to  put  a 
man  to  death,  such  an  order  would  not  be  within  their  general  jurisdic- 
tion.    The  order  now  in  question  is  so. 

It  appearing,  therefore,  on  this  record,  that  the  action  is  brought  for  a 
thing  authorised  by  order  of  the  House  of  Ccrmmons,  and  to  reverse  that 
order,  the  question  of  privilege  arises  directly,  and  this  court  has  no 
jurisdiction.  It  has  only  to  see  that  the  act  was  ordered  by  the  house 
in  exercise  of  the  privilege  which  they  claim,  and  to  give  judgment  for 
the  defendants. 

II.  The  House  of  Commons  has  passed  a  resolution  (which  is  pleaded, 
and  admitted  by  the  demurrer,)  "  that  the  power  of  publishing  such  of 
its  reports,  votes,  and  proceedings  as  it  shall  deem  necessary  or  condu- 
cive to  the  public  interests,  is  an  essential  incident  to  the  constitutional 
functions  of  parliament,  more  especially  to  the  Commons'  House  of  Par- 
liament as  the  representative  portion  of  it."  Then,  supposing  that  the 
question  of  privilege  arose  here  not  directly  but  incidentally,  this  court 
would  be  bound  by  the  resolution  set  out  on  the  record.  And,  if  the  law 
be  as  declared,  this  action  cannot  be  maintained,  the  order  being  made 
in  exercise  of  a  legitimate  authority.  The  law  is  here  laid  down  by  a 
court  of  original  jurisdiction :  the  allegation  of  its  having  been  so  declared 
is  neither  traversed  nor  qualified ;  it  is  not  suggested  that  either  House 
of  Parliament  has  ever  decided  otherwise.     The  court  cannot  say  a 

author  says,  **  T.iough  the  taw  will  not  suppose  the  possibility  of  the  wrong,  since  it  cannot 
mark  out  or  assist  the  remedy ;  yet  every  member  of  that  representative  body  might  exclaim 
in  the  words  of  Crassus  the  Itoman  orator,  when  he  opposed  the  encroachments  of  a  tyrannical 
consul  on  the  authority  of  the  senate;  '  I  lie  non  consul  est,  cui  ipse  senator  non  sum:'  he  is 
no  king,  to  whom  we  are  not  a  house  of  parliament  On  the  other  hand,  should  the  represen- 
tative of  the  Commons,  like  that  of  Denmark,  surrender  the  rights  and  liberties  of  the  people 
into  the  hands  of  the  king,  and  the  king,  instead  of  dissolving  the  parliament,  should  accept 
the  surrender,  and  attempt  to  maintain  it,  contrary  to  the  laws,  und  to  the  oath  of  the  crowu  ; 
or  should  the  two  houses  take  the  power  of  the  militia,  the  nomination  of  privy  councillors, 
and  the  negative  in  pissing  laws  out  of  the  crown ;  these  would  be  cases  tending  to  dissolu- 
tion :  That  is,  they  are  cases  which  the  law  will  not  put,  being  incapable  of  distrusting  those 
whom  it  has  invested  with  the  supreme  power,  or  its  own  perpetual  duration ;  and  they  are 
out  of  the  reach  of  laws  and  stated  remedies,  because  they  render  the  exercise  of  them  preca- 
rious and  irn practicable.  This  observation  may  be  applied  to  every  similar  case,  which  can 
he  formed  in  im  igination,  relative  to  the  several  estates ;  with  this  difference,  that  it  holds 
strongest  as  to  the  king,  in  whom  both  the  common  and  statute  Jaws  have  reposed  the  whole 
executive  power:  Nor  could  the  least  branch  of  it  be  lodged  in  the  two  houses,  for  the  pur. 
pose  of  providing  a  judicial  remedy  against  him,  unless  the  constitution  had  erected  impe- 
rium  in  tin  peri  o,  and  were  inconsistent  and  destructive  of  itself.  Should  it  then  be  asked. 
What!  has  the  law  provided  no  remedy  in  respect  of  the  king?  and  is  the  political  capacity 
thus  to  furnish  an  exemption  to  him  in  his  natural,  from  being  called  to  account  ?  the  law 
will  make  no  answer,  but  history  wilJ  give  one.  When  the  king  invaded  the  fundamental  con- 
stitution of  the  realm,  the  convention  of  estates  declared  an  abdication,  and  the  throne  vacant 
Indeed  the  political  character,  or  the  king  considered  as  an  estate,  still  subsisted  in  notion  and 
judgment  of  law;  the  right  of  the  people  to  be  governed  by  a  limited  monarch,  according  to 
the  ancient  exercise  and  distribution  of  powers  between  the  three  estates,  remained  aa  much 
as  ever:  but  the  exercise  of  the  government  was  suspended,  which  made  it  o  case  tending  in 
dissolution." 
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priori  that  no  such  privilege  can  be  enjoyed;  and,  if  not,  how  can  they 
tind  out,  on  the  argument  of  a  demurrer,  whether  the  House  of  Com- 
mons has  enjoyed  this  privilege  or  not?  Can  the  court,  on  demurrer, 
look  into  the  journals,  the  debates,  and  the  votes,  to  ascertain  whether, 
in  point  of  fact,  the  power  has  been  exercised  I  If  judicial  determina- 
tions are  sought  for,  they  cannot  inform  the  court  what  the  privileges  of 
parliament  are,  because  many  of  the  most  essential  have  never  been  the 
subject  of  judicial  determination. 

The  court  has  here  a  declaration  of  the  House  of  Commons,  not  upon 
a  matter  of  general  law,  of  which  the  court  itself  is  a  proper  judge,  bu* 
upon  parliamentary  privilege.  That  declaration  is  evidence  of  the  law. 
which  the  court  is  bound  to  receive  as  authority.  So  the  resolutions  of 
the  judges  (such  as  occur  frequently  in  Lord  Coke's  reports)  are  evidence 
of  the  general  law  of  England;  and  judicial  notice  is  taken  of  a  custom 
of  trade  which  has  been  found  by  a  special  jury,  or  a  custom  of  London 
certified  by  the  recorder.  The  adjudication  of  the  House  of  Commons 
on  a  point  of  parliamentary  law  ought  not  to  have  less  weight  than  the  ad- 
judication of  an  ecclesiastial  or  admiralty  court  on  a  question  of  canon  or 
maritime  law.  The  question  of  privilege  comes  before  this  court  like  a 
question  of  foreign  law ;  and,  where  it  becomes  necessary  to  decide  inci- 
dentally a  point  of  foreign  law,  or  law  belonging  to  another  tribunal,  the 
rule  always  is,  to  follow  the  law  of  the  court  of  original  jurisdiction. 

The  argument  for  the  defendants  is  therefore  greatly  strengthened  by 
the  resolution  of  May  31st.  But,  independently  of  that  resolution,  it 
would  be  sufficient  to  show  that  the  act  complained  of  was  done  by  the 
authority  and  order  of  the  House  of  Commons  in  the  exercise  of  their 
privileges. 

That  the  law  of  parliament  is  peculiar,  and  distinct  from  the  common 
law  of  England,  appears  from  many  authorities. 

On  the  impeachment  brought  in  1388  (11  Ric.  2,)  against  the  Arch- 
bishop of  York,  Trcsilian  and  others,  "the  justices,  Serjeants,  and  other 
sages  of  the  law,  both  of  the  realm  and  of  the  civil  law,  wrere  charged 
by  the  king  to  give  their  faithful  advice  to  the  lords  of  parliament  how 
they  ought  to  proceed  in  the  said  appeal.  Who  answered, '  that  they 
well  understood  the  tenor  of  the  said  appeal;  and  affirmed,  that  it  was 
not  made  nor  brought  according  as  the  one  law  or  other  required.' 
Upon  which  the  said  lords  of  parliament  having  taken  deliberation  and 
advice,  it  was  by  the  assent  of  the  king,  with  their  common  accord  de- 
clared, '  that  in  so  high  a  crime  as  is  laid  in  this  appeal,  and  which 
touches  the  person  of  the  king,  and  the  estates  of  this  realm,  and  is  per- 
petrated by  persons  who  are  peers  thereof,  together  with  others,  the 
cause  cannot  be  tried  elsewhere,  but  in  parliament,  nor  by  any  other  law, 
or  court,  except  that  of  parliament;  and  that  it  belongs  to  the  lords  of 
parliament  and  to  their  free  choice  and  liberty,  by  ancient  custom  of 
parliament,  to  be  judges  in  such  cases,  and  to  judge  of  them  bv  the  as- 
sent of  the  king/  ,;     i  Pari.  Hist.  207,  208. 

There  is  a  statutable  allowance  of  privilege  in  11  Ric.  2,  not  printed  in 
the  statute-book,  but  appearing  on  the  parliament  rolls,  and  evidently  an 
act  of  parliament,  (3  Rot.  Pari.  244  ;)  cited  in  Ihirdett  v.  Abbot.  14  fiast, 
22,  in  these  terms: — "  In  this  parliament,  all  the  lords,  as  well  spiritual 
as  temporal  then  present  claimed,  as  their  liberty  and  franchise,  that  the 
great  matters  moved  in  this  parliament,  or  to  be  moved  in  other  parlia- 
ments in  time  to  come,  touching  peers  of  the  land,  should  be  agitated 
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(demesnez),  judged  and  discussed  by  the  course  of  parliament,  and  not 
Dy  the  civil  nor  by  the  common  law  of  the  land  used  in  other  lower 
courts  (plus  bas  courtes)  of  the  kingdom :  which  claim,  liberty,  and  fran- 
chise the  king  readily  (benignement)  allowed  and  granted  (ottroia)  to 
thein  in  full  parliament."  This  is  confined  in  terms  to  the  House  of 
Lords ;  but  has  always  been  considered  as  extending  to  matters  trans- 
acted in  or  by  authority  of  either  house. 

The  judges  have,  in  several  instances,  objected  to  deciding  questions 
of  privilege.  Lord  Coke,  (13  Rep.  63,)  says: — "Note,  the  privilege, 
order,  or  custom  of  parliament,  either  of  the  Upper  House,  or  of  the 
House  of  Commons,  belongs  to  the  determination  or  decision  only  of 
the  Court  of  Parliament."  And  he  then  states  the  case  of  the  Earls  of 
Arundel  and  Devonshire,  Ibid.  (27  H.  6,)  which  was  a  controversy  be- 
tween them  in  the  House  of  Lords  "  for  their  scats,  places,  and  pre-emi- 
nences of  the  same."  The  king  referred  it  to  the  judges  to  examine  the 
title ;  and  they  reported  "  that  this  matter,  (viz.  of  honour  and  precedency 
between  the  two  earls,  lords  of  parliament,)  was  a  matter  of  parliament,  " 
and  belongs  to  the  king's  highness,  and  the  lords  spiritual  and  temporal 
in  parliament,  by  them  to  be  decided  and  determined."  Upon  which 
Sir  Robert  Atkyns  observes,  in  his  argument  for  Sir  W.  Williams,  13 
How.  St.  Tr.  1427 :  "  One  would  think  this  were  a  strange  answer  of 
the  judges,  to  deny  their  advice ;  were  they  not  assistants  to  the  lords 
in  matters  of  law  f  The  true  reason  of  their  declining  to  give  their  ad- 
vice, is,  it  was  a  case  above  them,  and  not  to  be  determined  by  the  ordi- 
nary rules  of  law,  and  therefore  out  of  their  element.  '  Quae  supra  nos, 
nihil  ad  nos.'  Therefore  their  answer  was,  That  it  was  a  matter  of 
parliament,  and  belonged  to  the  king  and  lords,  but  not  to  the  judges." 

Another  instance  is  found  in  Thorp's  case,  13  Rep.  63,  (more  fully  in 
1  Hats.  Prec.  28,  from  5  Rot.  Pari.  239.)  The  House  of  Commons  (in 
31  &  32  Hen.  6,  1454)  represented  to  the  king  and  lords  in  parliament, 
that  Thomas  Thorp,  their  speaker  was  imprisoned,  and  they  prayed  his 
discharge  according  to  the  privileges  of  the  House.  Richard  Duke  of 
York  informed  the  house  that  Thorp  was  taken  in  execution  at  his  suit, 
in  an  action  of  trespass,  and  prayed  that  he  might  not  be  discharged. 
The  lords  "  opened  and  declared  to  the  justices  the  premises,  and  asked 
of  them  whether  the  said  Thomas  ought  to  be  delivered  from  prison,  by 
force  and  virtue  of  the  privilege  of  parliament  or  no."  The  judges, 
after  deliberation,  answered  and  said :  "  That  they  ought  not  to  answer 
to  that  question,  for  it  hath  not  been  used  aforetime,  that  the  justices 
should  in  anywise  determine  the  privilege  of  this  High  Court  of  Parlia- 
ment ;  for  it  is  so  high  and  mighty  in  his  nature,  that  it  may  make  law, 
and  that  that  is  law  it  may  make  no  law;  and  the  determination  and 
knowledge  of  that  privilege,  belongeth  to  the  lords  of  the  parliament,  and 
not  to  the  justices."  It  may  be  contended  that  the  judges  merely  refused 
to  adjudicate;  but  they  were  not  asked  to  decide;  they  were  merely 
requested  to  give  an  opinion,  and  declined  doing  so,  as  the  judges  have 
in  later  times  on  questions  of  equity.  This  was  the  interpretation  given 
to  their  conduct  by  Lord  Ellen  borough  in  Burdett  v.  Abbot,  1 4  East,  29. 
His  lordship  says  that  the  question  was  not  put  to  them  as  to  persons 
who  should  adjudge,  "  but  as  advisers  to  the  lords  on  the  law.  They 
say  in  effect,  it  is  not  a  proper  subject  for  us  to  enter  into ;  it  properly 
belongs  to  yourselves;  and  therefore  it  is  not  for  us  to  advise  yoi» 
upon  it." 
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In  the  Case  of  George  Ferrers,  1  Hats.  56,  57,  (citing  Hollinshed's 
Chronicle,)  the  king  (Henry  VIII.)  in  the  presence  of  the  lord  chan- 
cellor and  judges,  the  speaker,  "  and  other  the  gravest  persons  of  the 
nether  house,"  thus  recognised  the  superiority  of  the  law  of  parliament 
over  that  of  the  other  courts.  "  We  be  informed  by  forjudges,  that  we 
at  no  time  stand  so  highly  in  our  estate  royal,  as  in  the  time  of  parlia- 
ment ;  wherein  we  as  head,  and  you  as  members,  are  conjoined  and 
knit  together  into  one  body  politic,  so  as  whatsoever  offence  or  injury 
(during  that  time,)  is  offered  to  the  meanest  member  of  the  house,  is  to 
be  judged  as  done  against  our  person  and  the  whole  court  of  parliament ; 
which  prerogative  of  the  court  is  so  great  (as  our  learned  counsel  in- 
formeth  us)  as  all  acts  and  processes  coming  out  of  any  other  inferior 
courts,  must  for  the  time  cease  and  give  place  to  the  highest."  And 
"  Sir  Edward  Montagu,  then  Lord  Chief  Justice,  very  gravely  declared 
his  opinion,  confirming  by  divers  reasons  all  that  the  king  had  said,  which 
was  assented  unto  by  all  the  residue,  none  speaking  to  the  contrary." 

In  Coke's  Fourth  Institute,  15,  it  is  said :  "  And  as  (a)  every  court  of 

i'ustice  hath  laws  and  customs  for  its  direction,  some  by  the  common 
aw,  some  by  the  civil  and  canon  law,  some  by  peculiar  laws  and  cus- 
toms, &c.  So  the  High  Court  of  Parliament  suis  propriis  legibus  el 
consuetudinibus  subsistit  It  is  lex  et  consuetudo  parliamenti,  that  all 
weighty  matters  in  any  parliament  moved  concerning  the  peers  of 
the  realm,  or  Commons  in  parliament  assembled,  ougnt  to  be  deter- 
mined, adjudged,  and  discussed  by  the  course  of  the  parliament,  and 
not  by  the  civil  law,  nor  yet  by  the  common  laws  of  this  realm  used  in 
more  inferior  courts ;  which  was  so  declared  to  be  secundum  legem  et 
consuetudinem  parliamenti,  concerning  the  peers  of  the  realm,  by  the 
king  and  all  the  lords  spiritual  and  temporal ;  and  the  like  pari  ratione  is 
for  the  Commons  for  any  thing  moved  or  done  in  the  House  of  Com- 
mons ;  and  the  rather,  for  that  by  another  law  and  custom  of  parliament, 
the  king  cannot  take  notice  of  any  thing  said  or  done  in  the  House  of 
Commons,  but  by  the  report  of  the  House  of  Commons :  and  every 
member  of  the  parliament  hath  a  judicial  place,  and  can  be  no  wilness. 
And  this  is  the  reason  that  judges  ought  not  to  give  any  opinion  of  a 
matter  of  parliament,  because  it  is  not  to  be  decided  by  the  common 
laws,  but  secundum  legem  et  consuetudinem  parliamenti :  and  so  the 
judges  in  divers  parliaments  have  confessed.  And  some  hold,  that  every 
offence  committed  in  any  court  punishable  by  that  court,  must  be  pun- 
ished (proceeding  criminally)  in  the  same  court,  or  in  some  higher,  and 
not  in  any  inferior  court,  and  the  Court  of  Parliament  hath  no  higher." 

In  8  Hawk.  P.  C.  p.  219,  book  2,  c.  15,  s.  73,  (Leach's  ed.  1795,)  it 
is  said,  "  There  can  be  no  doubt  but  that  the  highest  regard  is  to  be 
paid  to  all  the  proceedings  of  either  of  those  houses"  (of  parliament,) 
"  and  that  wherever  the  contrary  does  not  plainly  and  expressly  appear, 
it  shall  be  presumed  that  they  act  within  their  jurisdiction,  and  agreeably 
1o  the  usages  of  parliament,  and  the  rules  of  law  and  justice." 

Sir  William  Blackstone,  in  1  Comm.  164,  after  stating  the  objection 
made  by  the  judges  when  called  upon  to  answer  in  Thorp's  case,  1  Hats. 
Prec.  28,  (S.  C.  13  Rep.  63,)  says:  "  Privilege  of  parliament  was  prin- 
cipally established,  in  order  to  protect  its  members  not  only  from  being 
molested  by  their  fellow  subjects,  but  also  more  especially  from  boiii£ 

(a)  Opposite  these  word*  in  the  margin  is  "  Lex  et  consuetudo  parliamenti.  Ista  lox  ab 
sjmnibu*  est  qunrenda,  a  multis  ignorata,  a  paucis  cognita."  The  same  words  are  in  Co.  Litt  1 1  b 
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oppressed  by  the  power  of  the  crown.  If,  therefore,  all  the  privileges 
of  parliament  were  once  to  be  set  down  and  ascertained,  and  no  privi- 
lege to  be  allowed  but  what  was  so  defined  and  determined,  it  were 
easy  for  the  executive  power  to  devise  some  new  case,  not  within  the 
line  of  privilege,  and  under  pretence  thereof  to  harass  any  refractory 
member  and  violate  the  freedom  of  parliament.     The  dignity  and  inde- 

1>endence  of  the  two  houses  are  therefore  in  great  measure  preserved  by 
teeping  their  privileges  indefinite." 

The  dicta  of  judges  on  this  subject  concur  with  the  opinions  of  text 
writers.  Db  GaEv,  C.  J.  says,  in  Brass  Crosby9 s  case,  3  Wils.  199, 
"  This  court  cannot  take  cognizance  of  a  commitment  by  the  House  of 
Commons,  because  it  cannot  judge  by  the  same  law ;  for  the  law  by 
which  the  commons  judge  of  their  privileges  is  unknown  to  us."  "  The 
counsel  at  the  bar  have  not  cited  one  case  where  any  court  of  this  hall 
ever  determined  a  matter  of  privilege  which  did  not  come  incidentally 
before  them,"  P.  202.  "  Courts  of  justice  have  no  cognizance  of  the 
acts  of  the  houses  of  parliament,  because  they  belong  ad  aliud  examen" 
P.  203.  Acts  of  either  house  cannot,  according  to  this  opinion,  be  adjudged 
upon  by  the  common  law  courts,  even  incidentally.  And  Blacksione,  J. 
there,  referring  to  Regina  v.  Paty,  2  Ld.  Ray,  1105,  where  Holt,  C.  J. 
differed  from  the  rest  of  the  judges,  says  "  we  must  be  governed  by  the 
eleven,  and  not  by  the  single  one." 

In  Regina  v.  Paty,  2  Ld.  Ray.  1108,  1109,  Powys,  J.  said,  "The 
House  of  Commons  is  a  great  court,  and  all  things  done  by  them  are  to 
be  intended  to  have  been  rite  acta."  "  The  House  of  Commons  are  a 
great  branch  of  the  constitution,  and  are  chosen  by  ourselves,  and  are 
our  trustees ;  and  it  cannot  be  supposed,  nor  ought  to  be  presumed,  that 
they  will  exceed  their  bounds,  or  do  any  thing  amiss."  And,  he  said, 
"  The  reason  why  there  were  no  precedents  of  that  kind"  (of  inquiry  by 
this  court  into  the  proceedings  of  the  house)  was,  "  that  it  would  be 
unreasonable  to.  put  the  judges  upon  determining  the  privileges  of  the 
House  of  Commons,  of  whicn  privileges  Jhey  have  no  account,  nor  any 
footsteps  in  their  books :  that  the  House  of  Commons  have  the  records 
of  them,  and,  as  occasion  requires,  search  them  to  find  them :  that  the 
judges  cannot  resort  to  those  records,  and,  therefore,  it  is  indeed  impos- 
sible for  them  to  judge  matters  of  privilege."  And  Powell,  J.  said, 
2  IA.  Ray.  1110,  "The  Commons  have  also  a  power  of  judicature ; 
and  so  is  4  Inst.  23 ;  but  that  is  not  by  the  common  law,  but  by  the  law 
of  parliament,  to  determine  their  own  privileges."  "  He  said,  this  court 
might  judge  of  privilege,  but  not  contrary  to  the  judgment  of  the  House 
of  Commons."  "The  court  of  parliament,"  he  said,  P.  1111,  "was  a 
superior  court  to  this  court ;  and  though  the  King's  Bench  have  a  power 
to  prevent  excesses  of  jurisdiction  in  courts,  yet  they  cannot  prevent 
such  excesses  in  parliament,  because  that  is  a  superior  court  to  them, 
and  a  prohibition  was  never  moved  for  to  the  parliament." 

Lord  Camden,  in  Entick  v.  Carrington,  19  How.  St.  Tr.  1047,  after 
stating  that  the  only  instance  of  a  power  to  commit  without  a  power  to 
examine  upon  oath  is  in  the  practice  of  the  House  of  Commons,  says, 
"  But  this  instance  is  no  precedent  for  other  cases.  The  rights  of  that 
assembly  are  original  and  self-created,  they  are  paramount  to  our 
jurisdiction,  and  ac>ove  the  reach  of  injunction,  prohibition,  or  error. 

In  Com.  Dig.  Parliament  (G.  1.),  it  is  laid  down,  that  "  The  parlia- 
ment sids  propriis  legibus  et  consuetudinibus  subsistit"    And  that  "  All 
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this  had  been  a  return  of  a  commitment  by  an  inferior  court,  it  had  been 
naught/ because  it  did  not  set  out  a  sufficient  cause  of  commitment:  but 
this  return  being  of  a  commitment  by  the  House  of  Commons,  which  is 
superior  to  this  court,  it  is  not  reversible  for  form..  And  that  answers 
the  objections  to  the  form  of  the  commitment.  We  cannot  judge  of  the 
privileges  of  the  House  of  Commons,  but  they  are  to  debate  them  among 
themselves.  He  said,  it  was  objected,  that  by  Mag.  (hart.  c.  29,  no 
man  ought  to  be  taken  or  imprisoned  but  by  the  law  of  the  land;  but  that 
the  answer  to  this  was,  that  there  were  several  laws  in  this  kingdom, 
among  which  was  the  lex  parliamenti ;  which  law,  as  it  is  said  in  the  4 
Inst.  15,  "  ab  omnibus  est  quarenda,  a  multis  ignorata,  a  paucis  cqgnita ;" 
and  that  it  was  uncertain  that  those  words  in  the  statute  of  Mag.  Chart, 
were  to  be  restrained  to  the  common  law.  He  said,  the  parliament  had 
laws  and  customs  peculiar  to  itself,  and  that  this  was  declared  to  be 
secundum  legem  parliamenti  ;  and  that  the  judges  ought  not  to  give  any 
answers  to  questions  proposed  to  them  about  matters  of  privilege,  because 
the  privileges  of  parliament  are  not  to  be  determined  by  the  common 
law."  He  then  commented  on  the  cases  of  Lord  Shaftesbury,  6  How. 
St.  Tr.  1269,  (S.  C.  1  Mod.  144,)  and  Sir  John  Elliot,  3  How.  St.  Tr. 
293,  and  concluded  "  that  no  habeas  corpus  would  lie."  Powys,  J. 
(whose  judgment  has  been  partly  cited  already,  page  37,  ante,)  said,  2 
Ld.  Ravm.  1108,  "  Shall  the  commons  hinder  a  man  from  proceeding 
at  law  f  Now  in  general  speaking,  that  is  the  only  use  of  privilege;  and 
the  meaning  of  privilege  is,  that  it  is  a  privilege  against  the  course  of 
law  :  such  is  the  privilege  of  members  against  suits  of  law  to  be  brought 
against  them."  And  Powell,  J.  (whose  judgment  also  has  been  before 
cited,  page  37,  ante,)  said,  2  Ld.  Ray.  1 1 10, 1 1 1 1,  that  "  this  court  might 
judge  of  privilege,  but  not  contrary  to  the  judgment  of  the  House  of 
Commons."  "  If  they"  (the  Court  of  Queen's  Bench)  "  should  discharge 
those  persons,  that  are  committed  by  the  House  of  Commons  for  a  breach 
of  privilege,  this  would  be  to  take  upon  themselves  directly  to  judge  of 
the  privileges  of  parliament.  This  want  of  jurisdiction  in  the  court  cures 
all  the  faults  in  the  commitment."  The  greatest  respect  is  due  to  Holt, 
C.  J.,  who  differed,  in  this  case,  from  the  rest  of  the  judges;  but  his  was 
a  single  opinion  against  that  of  eleven,  and  it  has  been  constantly  over- 
ruled. Nor  does  his  argument  support  the  decision  which  he  gives ;  for 
he  said,  "  If  the  votes  of  both  houses  could  not  make  a  law,  by  parity  of 
reason  they  could  not  declare  law."(a)  But  this  is  an  incorrect  conclu- 
sion; for  every  court  which  administers  law  may  declare,  though  it 
cannot  make  the  law.  A  record  of  this  case  was  made  up  on  mature 
deliberation  had  by  the  judges;  and  the  reason  there  stated  for  the 
decision  is  "quod  cognitio  causae  captionis  et  detentioni3  predict! 
Johanuis  Paty  non  pertinet  ad  curiam  dictae  dominae  reginae  coram  ipso 
reeina." 

In  Alexander  Murratfs  case,  1  Wils.  299,  on  return  to  a  habeas  cor- 
pus, it  appeared  that  Mr.  Murray  had  been  committed  by  the  House  of 
Commons  for  a  contempt;  and,  on  motion  that  he  might  b£ admitted  to 

(«)  2  Ld.  Roy.  1115.  The  corresponding  passage  in  the  judgment,  as  lately  published 
from  Holt's  MSS.  (see  p.  30  note  o,  ante,)  is,  u  If  before  this  declaration  there  was  never  any 
privilege  or  right  to  appropriate  to  the  House  of  Commons  a  jurisdiction  to  determine  the  point 
for  which  Paty  brought  hi*  action,  there  can  be  none  now ;  if  there  were,  it  ought  to  be  showed. 
I  know  of  none,  nor  did  any  man  ever  hear  of  it:  the  claim  is  no  older  than  the  declaration, 
which  was  made  the  last  session  of  this  parliament**  p.  57. 
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bail,  this  court  declined  to  interfere.  The  habeas  corpus  act,  3 1  Car.  2, 
c.  <J,  having  been  cited,  Wright,  J.  said,  "  It  has  been  determined  by  all 
the  judges"  "  that  it  could  never  be  the  intent  of  that  statute  to  give  a 
judge  at  his  chamber,  or  this  court,  power  to  judge  of  the  privileges  of 
the  House  of  Commons.  The  House  of  Commons  is  undoubtedly  an  high 
court,  and  it  is  agreed  on  all  hands  that  they  have  power  to  judge  of 
their  own  privileges ;  it  need  not  appear  to  us  what  the  contempt  was, 
for  if  it  did  appear,  we  could  not  judge  thereof."  Denisox,  J.  added, 
*•  This  court  has  no  jurisdiction  in  the  present  case ;  we  granted  the 
habeas  corpus,  not  knowing  what  the  commitment  was,  but  now  it  ap- 
pears to  be  for  a  contempt  of  the  privileges  of  the  House  of  Commons; 
what  those  privileges  (of  either  house)  are  we  do  not  know,  nor  need 
they  tell  us  what  the  contempt  was,  because  we  cannot  judge  of  it ;  for 
I  must  call  this  court  inferior  to  the  House  of  Commons  with  respect  to 
judging  of  their  privileges  and  contempts  against  them."  And  Foster,  J. 
said,  "  The  lawf  of  parliament  is  part  of  the  law  of  the  land."  (a) 

In  the  Case  of  Brass  Crosby,  lord  mayor  of  London,  3  Wils.  188;  S. 
C.  2  W.  Bl.  754,  who  was  committed  by  the  House  of  Commons  for  a 
contempt  in  holding  their  messenger  to  bail  for  having  executed  their 
warrant,  a  habeas  corpus  was  sued  out  and  a  return  made ;  and  the 
Court  of  Common  Pleas,  after  argument,  remanded  the  lord  mayor. 
De  Grey,  C.  J.  said  there,  3  Wils.  pp.  199, 200,  203,  "  I  do  not  find  any 
case  where  the  courts  have  taken  cognizance  of  such  execution,  or  of 
commitments  of  this  kind;  there  is  no  precedent  of  Westminster  Hall 
interfering  in  such  a  case.  In  Sir  J.  Paston's  case,  there  is  a  case  cited 
from  the  year-book  (b),  where  it  is  held  that  every  court  shall  determine 
of  the  privilege  of  that  court ;  besides,  the  rule  is,  that  the  court  of  remedy 
must  judge  by  the  same  [law]  as  the  court  which  commits :  now  this 
court  cannot  take  cognizance  of  a  commitment  by  the  House  of  Com- 
mons, because  it  cannot  judge  by  the  same  law;  for  the  law  by  which 
the  Commons  judge  of  their  privileges  is  unknown  to  us."  "  How  then 
can  we  do  anything  in  the  present  case,  when  the  law  by  which  the  lord 
mayor  is  committed,  is  different  from  the  law  by  which  he  seeks  to  be 
relieved?  He  is  committed  by  the  law  of  parliament,  and  yet  he  would 
have  redress  from  the  common  law ;  the  law  of  parliament  is  only  known 
to  parliament-men,  by  experience  in  the  house."  "  The  House  of  Com- 
mons only  know  how  to  act  within  their  own  limits ;  we  are  not  a  court 
of  appeal ;  we  do  not  know  certainly  the  jurisdiction  of  the  House  of 
Commons ;  we  cannot  judge  of  the  laws  and  privileges  of  the  house,  be- 
cause we  have  no  knowledge  of  those  laws  and  privileges ;  we  cannot 
judge  of  the  contempts  thereof,  we  cannot  judge  ot  the  punishment  there- 
fore." "  Courts  of  justice  have  no  cognizance  of  the  acts  of  the  Houses 
of  Parliament,  because  they  belong  ad  aliud  examen."  Gould,  Black- 
stone,  and  Nares,  Js.  expressed  similar  opinions. 

In  the  Case  of  Alderman  Oliver,  2  W.  Bl.  ?58,  which  was  the  same  i» 
its  circumstances  with  that  of  the  Lord  Mayor  Crosby,  a  habeas  corpus 
was  sued  4>ut  in  the  Court  of  Exchequer,  and  a  like  judgment  given  by 
the  unanimous  opinion  of  the  barons. 

In  Rex  v.  Floicer,  8  T.  R.  314,  which  came  before  this  court  on  habeas 

(a)  He  added,  "and  there  would  be  an  end  of  all  law  if  the  House  of  Commons  could  not 
commit  for  a  contempt ;  all  courts  of  record  (even  the  lowest)  may  commit  for  a  contempt.*' 

(6)  In  13  Rep.  64,  Coke  cites  a  case  an  Sir  John  Paston's.  The  reference  is  to  12  Ed.  4  2; 
perhaps  Yearb.  HiL  4  Ea\  4,  43  A.  pL  4,  is  meant 
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corpus,  Benjamin  Flower  1  ad  been  committed  and  fined  by  the  House 
of  Lords  for  a  breach  of  their  privileges,  in  publishing  a  libel  on  the 
Bishop  of  Llandaff.  Lord  Kekyon  there  reeognised  the  power  of  the 
House  of  Lords  to  imprison  and  fine  for  contempt,  and  said,  "  We  \%ere 
bound  to  grant  this  habeas  corpus :  but  having  seen  the  return  to  it,  we 
are  bound  to  remand  the  defendant  to  prison,  because  the  subject  belongs 
ad  aliud  examen."  And  Grose,  J.  adopted  the  language  of  De  Grey, 
C.  J.  with  respect  to  the  House  of  Commons  in  Crosby's  case,  3  Wils. 
11)9,  201,  202,  that  the  adjudication  of  the  house  on  a  contempt  was  a 
conviction,  and  the  commitment  in  consequence  execution;  that  every 
court  must  be  sole  judge  of  its  own  contempts ;  and  that  no  case  appeared 
in  which  any  court  of  this  hall  ever  determined  a  matter  of  privilege 
which  did  not  come  incidentally  before  them. 

In  Rex  v.  Hothouse,  2  Chit.  Rep.  207,  (18  Eng.  Com.  Law  Reps. 
809,)  (a)  the  commitment  was  by  the  House  of  Commons  for  contempt  in 

Eublishing  a  libel.  Mr.  Hobhouse  was  brought  before  this  court  on 
abeas  corpus,  and  remanded.  The  Court  said,  "  We  are  not  authorised 
to  enter  into  the  discussion  of  any  of  the  objections  taken  by  the  gentle- 
man on  the  floor  to  this  commitment."  "  The  cases  of  Lord  Shaftesbury, 
6  How.  St.  Tr.  1269,  (S.  C.  1  Mod.  144 ;  3  Keb.  792,)  and  Rex  v.  Paty, 
2  Ld.  Rav.  1 105,  (S.  C.  14  How.  St.  Tr.  849,)  are  decisive  authorities, 
to  show  that  the  courts  of  Westminster  Hall  cannot  judge  of  any  law, 
custom,  or  usage  of  parliament,  and  consequently  thev  cannot  discharge 
a  person  committed  for  a  contempt  of  parliament.  'the  power  of  com- 
mitment for  contempt  is  incident  to  every  court  of  justice,  and  more 
especially  it  belongs  to  the  High  Court  of  Parliament ;  and  therefore  it 
is  incompetent  for  this  court  either  to  question  the  privileges  of  the  House 
of  Commons,  or  a  commitment  for  an  offence  which  they  have  adjudged 
to  be  a  contempt  of  those  privileges." 

In  addition  to  these  authorities,  which  show  that,  on  habeas  corpus, 
the  courts  of  common  law  will  not  interfere  with  a  commitment  by  the 
House  of  Commons,  it  appears  from  BusheWs  case,  1  Mod.  119,  and 
Hamond  v.  Howell,  1  Mod.  184,  that,  even  if  a  party  were  discharged  on 
habeas  corpus  in  such  a  case,  no  action  would  lie  for  the  commitment 
Bushell,  one  of  .the  jurymen  committed  by  the  Court  of  Oyer  and  Ter- 
miner at  the  Old  Bailey  for  acquitting  Penn  and  Mead,  and  discharged 
8ubsequentlv  by  the  Court  of  Common  Pleas,  (BushelPs  case,  22  Car.  2t 
Vaughan,  1*35;  S.  C.  Freem.  (K.  B.  &  C.  P.)  1;  T.  Jones,  13,)  brought 
an  action  against  the  lord  mayor  and  recorder  for  false  imprisonment ; 
and,  on  motion  in  K.  B.  by  the  defendants  for  time  to  plead,  Hale,  C.  J. 
said,  I  Mod.  1 19,  that  the  habeas  corpus  was  in  the  nature  of  a  writ  of 
error,  and  that,  in  the  case  of  an  erroneous  judgment  reversed,  an  action 
of  false  imprisonment  would  not  lie  against  the  judge  or  against  the  officer, 
"  The  habeas  corpus  and  writ  of  error,  though  it  doth  make  void  the 
judgment,  it  doth  not  make  the  awarding  of  the  process  void  to  that  pur- 
pose; and  the  matter  was  done  in  a  course  of  justice:  they  will  have  but 
ft  cold  business  of  it." 

Several  instances  may  be  put  in  which  the  courts  would  not  adjudicate 
Upon  privilege  in  an  action  for  a  thing  done  by  either  house,  where  the 
act  itself  directly  raised,  or  might  have  raised,  the  question  of  privilege. 

l«)  a  C.  (but  the  observations  of  the  court  on  this  point  not  reported)  3  B.  <fe  Aid.  490. 
6  Eng.  Com.  Law  Reps.  330. 
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In  Task's  case,  1  Hats.  Pr.  190,  a  complaint  was  made  to  the  House  of 
Commons  that  Tash  had  stopped  a  member  of  the  house  going  into  the 
House  of  Lords,  and  had  shut  the  door  upon  him.  He  was  committed 
by  the  Commons  to  the  custody  of  the  serjeant,  and  afterwards  brought 
to  the  bar  and  discharged  upon  his  submission,  and  payment  of  fees.  If 
Tash  had  brought  an  action  for  the  imprisonment,  and  the  defendant  had 
justified,  it  is  clear  that  a  court  of  law  would  not  have  inquired  into  the 
legility  of  the  act  of  the  house.  So,  if  a  party  be  taken  into  custody, 
under  the  sessional  order,  for  an  obstruction  in  the  lobby.  In  Williams' s 
case.,  I  Hats.  Pr.  92,  a  person  was  committed  for  assaulting  a  member 
of  the  House  of  Commons ;  in  the  Case  of  Mr.  Coke's  Servant,  1  Hats. 
Pr.  1 12,  a  party  who  had  arrested  a  servant  of  a  member  of  that  house 
was  brought  in  custody  to  the  bar,  and  discharged,  paying  his  fees :  in 
each  case  without  previous  adjudication,  warrant,  or  order.  Had  an 
action  been  brought  in  either  case,  and  a  justification  pleaded,  the  ques- 
tion of  privilege  would  have  arisen  directly,  though  tnere  had  been  no 
specific  order  or  adjudication  in  the  particular  case :  but  the  authorities 
already  cited  show  that  the  court  could  not  have  inquired  whether  the 
privilege  existed.     The  present  case  is  within  the  same  principle. 

It  is  a  general  rule  that  the  judgments  of  courts  of  exclusive  jurisdic- 
tion are  conclusive  against  all  the  world ;  and  their  decisions  bind  courts 
in  which  the  questions  decided  arise  incidentally.  In  many  instances  a 
court  of  peculiar  jurisdiction  has  prevented  causes  which  were  properly 
to  be  decided  there  from  coming  before  any  other  tribunal.  In  Mitchell 
v.  Rodney,  2  Br.  Pari.  C.  423,  the  defendant,  under  a  plea  of  not  guilty 
in  trover,  proved  that  the  goods  converted  had  been  taken  upon  the  sur-» 
render  of  St.  Eustatius,  and  that  a  suit  for  condemning  them  was  pending 
in  the  Court  of  Admiralty :  and,  the  question  being  one  of  prize  or  no 
prize,  which  the  court  of  common  law  could  not  determine,  the  House 
of  Lords  decided,  affirming  the  judgment  of  the  Court  of  King's  Bench, 
that  the  defendant  was  entitled  to  judgment.  In  Home  v.  Earl  Camden, 
1  H.  Bl.  476,  the  Court  of  Common  Pleas  prohibited  the  commissioners 
of  appeal  from  the  Court  of  Admiralty,  who  had  issued  a  monition  to 
bring  in  the  proceeds  of  property  claimed  as  prize ;  but  the  Court  of 
King's  Bench  reversed  this  decision ;  Lord  Camden  v.  Home,  4  T.  R. 
382 :  and  the  House  of  Lords  affirmed  the  judgment  of  the  King's  Bench; 
Home  v.  Earl  Camden,  2  H.  Bl.  533,  (St  C.  6  Br.  Part.  C.  203.)  The 
principle  was  the  same  as  in  the  preceding  case;  but  this  case  was  the 
stronger,  because  the  question  arose  between  two  British  subjects,  and 
the  property  had  been  sold  pending  the  suit.  Le  Canx  v.  Eden,  2  Doug. 
594,  goes  further  still.  That  was  an  action  for  false  imprisonment :  and 
it  appeared  that  the  imprisonment  took  place  by  the  capture  of  a  ship 
whicn  was  released  by  trie  Court  of  Admiralty:  but  the  Court  of  King's 
Bench  held  that  the  question  of  personal  injury  was  incidental  to  that  of 
prize  or  no  prize,  which  could  not  be  decided  by  a  court  of  common  law. 
Lindo  v.  Lord  Rodney,  Note  [1]  to  Le  Caux  v.  Eden,  2  Doug.  613,  sup- 

Eorts  the  same  principle.  Even  the  decisions  of  foreign  prize  courts  are 
hiding  as  to  the  facts  found  by  them;  Geyer  v.  Aguilar,  7  T.  R.  681. 
Similar  decisions  have  been  given  in  the  instance  of  the  Ecclesiastical 
Courts ;  Bouchier  v.  Taylor,  4  Br.  Pari.  C.  708,  Prudham  v.  Phillips, 
Amb.  763 :  of  judgments  of  forfeiture  and  condemnation  in  the  Ex 
chequer ;  Martin  v.  WiUford,  Carth.  323,  Hart  v.  Macnamara,  4  Price* 
154,  (note  to  Rez  v.  Horton),  Scott  v.  Shearman,  2  W.  Bl.  977 :  of  acquit- 
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tal  in  the  same  court ;  Cooke  v.  Sholl,  5  T.  R.  255 :  (though  in  the  last 
two  cases  the  action  was  trespass,  and  the  previous  judgment  was  in 
rem) :  of  a  judgment  by  commissioners  of  excise ;  fuller  v.  Fotch,  Carth. 
346,  (S.  C.  Holt,  287.)  It  is  true  that  a  stranger  may  show  (though  a 
party  to  the  judgment  may  not)  that  the  judgment  was  obtained  by  fraud, 
as  was  said  in  Prudham  v.  Phillips,  Amb.  763,  and  in  the  Duchess  of 
Kingston's  case,  20  How.  St.  Tr.  537-45,  note.  So  the  sentence  of  an 
ecclesiastical  court  in  a  suit  for  the  fulfilment  of  a  contract  of  marriage 
per  verba  de  fuluro  was  held  binding  when  given  in  evidence  upon  non 
assumpsit  in  an  action  for  a  breach  of  promise  of  marriage :  Da  Costa  v. 
Villa  Real,  2  Str.  961.  In  BriUain  v.Kinnaird,  1  Br.  &  B.  43*,  a  con- 
viction by  a  magistrate,  under  stat.  2  G.  3,  c,  28,  was  held  conclusive 
proof  that  the  vessel  was  a  boat  within  the  statute,  in  an  action  of  tres- 
pass for  taking  the  boat.  t  And  there  Dallas,  C.  J.,  referring  to  a  sug- 
gestion that  a  magistrate  might  seize  a  seventy-four  gun  ship,  and  call  it 
a  boat,  said,  "  Suppose  such  a  thing  done,  the  conviction  is  still  conclu- 
sive, and  we  cannot  look  out  of  it." 

The  following  authorities  show'that,  when  a  question  comes  incident- 
ally before  a  court  not  having  original  jurisdiction  in  the  subject-matter, 
such  court  must  decide  according  to  the  law  of  the  court  which  has  the 
original  jurisdiction.  In  Juxon  v.  Lord  Byron,  2  Lev.  64,  it  was  decided 
that  the  Spiritual  Court,  if  a  temporal  matter  arise  incidentally  before  it, 
must  decide  it  according  to  common  law.  So,  if  the  temporal  question 
be  a  matter  of  fact,  it  must  be  tried  by  the  same  evidence  as  at  common 
law ;  Shotter  v.  Friend,  2  Salk.  547.  In  Barnes's  case,  2  Rol.  R.  157,  the 
return  to  a  habeas  corpus  showed  a  judgment  by  the  warden  of  the 
Cinque  Ports,  under  which  the  party  was  imprisoned  for  refusing,  upon 
summons,  to  restore  an  anchor  which  he  had  taken  when  thrown  up 
between  high  and  low  water  mark.  This  judgment  no  court  of  common 
law  could  nave  pronounced ;  yet  the  Court  of  King's  Bench  held  it  a 
good  return,  it  being  alleged  on  it  that  the  proceeding  "  fuit  juxta  leges 
maritimas."  The  same  principle  appears  from  Gore  v.  Gapper,  3  East, 
472,  followed  by  Gould  v.  Gapper,  5  East,  345.  In  the  latter  case  Lord 
Ellen  borough  cited  the  language  of  Blackstone,  3  Com.  112,  where  it 
is  said  that  a  prohibition  "maybe  directed  to  the  Courts  Christian,  the 
University  Courts,  the  Court  of  Chivalry,  or  the  Court  of  Admiralty, 
where  they  concern  themselves  with  any  matter  not  within  their  jurisdic- 
tion ;  as  if  the  first  should  attempt  to  try  the  validity  of  a  custom  pleaded, 
or  the  latter  a  contract  made  or  to  be  executed  within  this  kingdom. 
Or,  if,  in  handling  of  matters  clearly  within  their  cognizance,  they  trans- 
gress the  bounds  prescribed  to  them  by  the  laws  of  England ;  as  where 
they  require  two  witnesses  to  prove  the  payment  of  a  legacy,  a  release 
of  tithes,  or  the  like ;  in  such  cases  also  a  prohibition  will  be  awarded. 
For,  as  the  fact  of  signing  a  release,  or  of  actual  payment,  is  not  pro- 

Krly  a  spiritual  question,  out  only  allowed  to  be  decided  in  those  courts, 
cause  incident  or  accessory  to  some  original  question  clearly  within 
their  jurisdiction ;  it  ought  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  spiritual,  but  the  temporal  law;  else  the  same 
question  might  be  determined  different  ways,  according  to  the  court  in 
which  the  suit  is  depending :  an  impropriety,  which  no  wise  government 
can  or  ought  to  endure,  and  which  is  therefore  a  ground  of  prohibition." 
Carter  v.  Crawley,  T.  Raym.  496,  a  judgment  of  North,  C.  J.  shows  the 
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«ame  principle.  It  follows  that  this  court  must  adopt  the  law  of  parlia- 
ment, alleged,  as  a  fact,  in  the  plea,  and  admitted  by  the  demurrer. 

In  Rex  v.  Wilkes,  2  Wils.  151,  a  member  of  the  House  of  Commons, 
arrested  under  a  secretary  of  state's  warrant,  for  publishing  a  seditious 
paper,  brought  habeas  corpus  in  the  Common  Pleas,  and  was  discharged 
as  beirtg  privileged.  Afterwards  the  two  houses  resolved  that  privilege 
did  not  extend  to  cases  of  libel.  (Nov.  1703.  15  Pari.  Hist.  1362,  1371.) 
The  courts  of  law  would  now  act  upon  those  resolutions,  and  disallow 
the  privilege.  In  1769  Wilkes  was  expelled  from  the  House  of  Com- 
mons for  a  libel;  (Feb.  3d,  1769.  16  Pari.  Hist.  546;)  and  the  House  of 
Commons  resolved  that  he  was  incapable  of  being  re-elected  for  the  then 
parliament.  (Feb.  17th,  1769.  16  Pari.  Hist.  580.)  Afterwards  the 
resolution  was  rescinded.  (May,  1782.  22  Pari.  Hist.  141 1.)  The  point 
might  have  arisen,  or  might  now  arise,  incidentally  before  the  common 
law  courts  upon  an  action  for  a  false  return,  or  a  double  return,  under 
stat.  7  &  8  W.  3,  c.  7,  ss.  2,  3 :  and  in  such  case  the  courts  would  clearly 
be  bound  by  the  resolution  of  the  house,  if  properly  placed  on  the  record. 

Courts  of  exclusive  jurisdiction  interfere  to  prevent  other  courts  from 
acting  in  matters  within  such  jurisdiction.  The  House  of  Commons 
might  therefore  have  prevented  this  court  from  proceeding  in  the  present 
case,  had  that  been  considered  an  expedient  course.  In  an  Anonymous 
case  in  Lane,  55,  the  Court  of  Exchequer  restrained  a  party  from  proceed- 
ing in  trespass  in  any  other  court,  against  a  bailiff  who  had  levied  an' 
amercement  under  Exchequer  process.  In  Cawthome  v.  Campbell,  1 
Anstr.  205,  (note,)  the  same  practice  was  elaborately  maintained  by 
Eyre,  C.  B.,  where  a  similar  action  was  removed  from  the  Common 
Pleas  into  the  Exchequer.  And,  in  an  Anonymous  case  in  1  Anstr.  205, 
the  case  last  mentioned  was  acted  upon  by  M acdosald,  C.  B.  In  these 
cases  the  courts  have  judged  of  their  own  privileges,  and  have  asserted 
them  by  preventing  other  courts  from  interfering.  So  the  Court  of 
Chancery  will  not  allow  a  suit  (unless  by  its  own  permission)  against  a 
receiver  appointed  by  itself;  as  ejectment;  Angel  v.  Smith,  9  Ves.  335. 
Ex  parte  Clarke,  1  Rus.  &  Myl.  563,  is  to  the  same  effect.  In  Scroggs's 
case,  6  Bac.  Abr.  530,  (7th  ed".)  Privilege,  (B)  2,  26  C.  2,  a  serjeant  at 
law  was  arrested  on  a  latitat  at  the  door  of  Westminster  Hall :  and  the 
Court  of  Common  Pleas  discharged  him,  and  said  that  they  would  com- 
mit the  plaintiff  if  he  sued  the  sheriff  for  the  escape. 

In  Biggs's  case,  a.  d.  1768, 32  Lords'  Jour.  185,  187,  the  Lords  ordered 
a  person  into  the  custody  of  the  black  rod,  for  bringing  an  action  against 
a  justice  of  the  peace  who  had  apprehended  him  by  command  of  the 
house  for  a  riot  at  the  door  of  the  nouse.  The  attorney  was  also  com- 
mitted to  Newgate ;  and  the  plaintiff  in  the  action  was  not  discharged 
from  custody  until  he  had  released  the  defendant.  In  Hyde's  case,  a.  d. 
1788, 38  Lords'  Jour.  250,  Mr.  Hyde  was  committed  by  the  Lords  for 
indicting  a  constable  who  had  assaulted  him ;  the  assault  having  been 
committed  in  pursuance  of  a  general  order  of  the  house  to  refuse  admis- 
sion into  Westminster  Hall  (Turing  the  trial  of  Warren  Hastings.  In 
1827  the  House  of  Lords  acted  upon  the  same  principle  in  BelPs  case, 
59  Lords'  Jour.  199, 206,  where  the  messenger  of  the  house  had  received 
an  umbrella  from  the  owner  at  the  door  of  the  house,  and  had  not 
returned  it,  and  the  owner  sued  for  the  value  in  the  Court  of  Conscience, 
and  recovered.  The  house  summoned  both  the  owner  and  the  clerks  of 
the  court  before  them :  and  the  plaintiff  was  discharged  on  his  submis- 
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sion,  and  the  officers  upon  their  declaring  their  ignorance  of  the  nature 
of  the  summons.  The  proceeding  might  have  been  the  same,  if  the  suit 
had  been  in  a  superior  court.  [Lord  Denman,  C.  J.  Had  the  messenger 
there  done  more  than  take  the  umbrella  ?]  All  that  appears  is,  that  it 
was  deposited  in  the  usual  place,  and  not  returned  to  the  owner.  But 
the  question  clearly  turned,  not  on  the  merits  of  the  particular  case,  but 
oji  the  contempt. 

There  is  a  class  of  cases  in  which  it  has  been  held  that  actions  of  this 
kind  are  not  maintainable,  though  the  House  of  Parliament  has  not  inter- 
posed ;  and  this  to  avoid  collision  on  questions  of  privilege.  Before  stat. 
7  &  8  W.  3,  c.  7,  iii  NevUl  v.  Stroud,  2  Sid.  168,  the  question  arose,  but 
was  not  decided.  Bernardiston  v.  Some,  2  Lev.  114,  which  has  been 
relied  upon  for  the  plaintiff,  was  a  decision  of  tnis  court  that  an  action 
lay  for  deceitfully  making  a  double  return:  but  that  judgment  was 
reversed  in  the  Exchequer  Chamber  by  six  judges  against  two ;  Bar- 
nardiston  v.  Soame,  6  How.  St.  Tr.  1070 ;  where  North,  C.  J.  delivered 
a.  judgment  fullv  bearing  out  the  principle  now  contended  for.  The 
judgment  of  the  Exchequer  Chamber  was  affirmed  in  the  House  of  Lords 
after  the  Revolution ;  Barnardiston  v.  Soame,  6  How.  St.  Tr.  1117;  upon 
consultation  with  the  judges.  The  doctrine  of  the  last  case  was  acted 
upon  in  Onsloio's  case,  2  Vent.  37,  and  recognised  in  Prideaux  v.  Morris, 
2  Salk.  502,  with  the  concurrence  of  Holt,  C.  J.  It  is  true  that  in 
Wynne  v.  Middleton,  1  Wils.  125,  Willes,  C.  J.  dissented  from  the 
opinion  delivered  in  Prideaux  v.  Morris,  2  Salk.  502 :  but  his  opinion  is> 
contrary  to  repeated  decisions. 

Actions  for  things  done  in  parliament,  or  by  the  authority  of  parlia- 
ment, have  uniformly  been  held  not  to  lie,  and  judgments  in  them,  if 
obtained  by  the  parties  suing,  reversed.  In  The  Bishop  of  Winchester's 
case,  4  Inst.  15,  (Yearb.  Pasch,  3  Ed.  3,  fo.  18  B.  pi.  32,)  the  bishop 
was  proceeded  against  in  the  King's  Bench  for  absenting  himself  from 
parliament ;  and  he  pleaded  to  the  jurisdiction,  that  such  offence  ought 
to  be  corrected  in  parliament,  and  not  elsewhere:  and  the  plea  was 
allowed.     In  Ploicden's  case,  4  Inst.  17,  (1  Pari.  Hist.  625,)  the  attorney- 

f general  filed  an  information  in  this  court  against  Plowden,  the  eminent 
awyer,  and  others,  for  departing  from  parliament  without  license: 
Plowden  traversed;  and  the  proceedings,  which  commenced  in  the 
reign  of  Marv,  dropped  upon  the  demise  of  the  crown.  It  cannot  be 
inferred  that  P lowden  meant  to  admit  the  jurisdiction,  though  he  showed 
by  his  plea  that,  in  point  of  fact,  he  had  not  committed  the  offence.  In 
Strode9 s  case,  1  Hats.  85,  a  member  of  the  House  of  Commons  was  pro* 
secuted  in  the  Stannary  Court  for  bringing  a  bill  into  parliament ;  and 
the  prosecution  succeeded :  but,  upon  this,  stat.  4  H.  8,  c.  8,  was  passed, 
avoiding  the  proceedings,  and  all  suits  &c,  for  the  future,  "  for  any  bill, 
speaking,  reasoning,  or  declaring  of  any  matter  or  matters  concerning 
the  parliament :"  and  it  was  afterwards  resolved  by  both  houses ;  (1667; 
9  Com.  Journ.  19;  12  Lord's  Journ.  166,)  that  this  extended  to  all  mem- 
bers  in  all  parliaments.  In  Sir  John  Elliot's  case,  3  How.  St.  Tr.  293, 
the  attorney  general  filed  an  information  against  Sir  John  Elliot  for  Ian* 
guage  and  acts  which,  as  appeared  by  the  information,  had  been  spoken 
and  done  in  the  house.  The  defendant  pleaded  to  the  jurisdiction.  The 
judges  stated,  at  the  opening  of  the  case,  that  they  had  already  consid- 
ered and  resolved  upon  the  point,  and  that  they  should  hold  offence* 
committed  criminally  and  contemptuously  in  parliament  punishable  ig 
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another  court,  the  parliament  being  ended;  and  so  they  ultimately 
decided,  and  the  defendant  was  found  guilty.  But  no  judge,  even  there, 
went  so  far  as  to  hold  that  they  had  jurisdiction  over  acts  done  by  the 
whole  house :  it  was  admitted  that  there  was  no  such  jurisdiction.  The 
Long  Parliament,  in  1641,  complained  of  this  judgment  as  against  the 
law  and  privileges  of  parliament;  and  it  was  reversed  in  the.  House  of 
Lords,  (see  3  How.  St.  Tr.  319,  333,)  after  the  Restoration,  both  houses 
having  passed  resolutions  against  it.  The  authority  of  Hex  v.  Williams, 
it  Show.  471,  (S.  C.  13  How.  St.  Tr.  13M),)  is  abandoned  on  the 
other  side.  There  the  defendant  was  indicted  for  having  (when 
speaker)  published  Dangerfield's  Narrative  by  order  of  the  House 
of  Commons.  He  pleaded  to  the  jurisdiction;  the  attorney-general 
demurred;  and  the  court  gave  judgment  immediately,  interrupting  Pol- 
lexfen  upon  his  using  the  words  "The  Court  of  Parliament"  The 
defendant's  counsel  declined  to  go  on ;  judgment  was  given  for  the 
crown,  and  the  defendant  was  fined  10,000/.  The  House  of  Commons, 
after  the  Revolution,  resolved  that  the  judgment  was  illegal,  and  against 
the  freedom  of  parliament;  (1089;  10  Com.  Journ.  215.)  That  was, 
indeed,  the  act  of  only  one  branch  of  the  legislature;  but  the  Bill  of 
Rights,  stat.  1  W.  &  M.  sess.  2,  c.  2,  recites,  as  one  of  the  grievances 
committed  under  James  II.  prosecutions  in  the  Court  of  King's  Bench 
for  matters  and  causes  cognisable  only  in  parliament ;  and  declares  that 
debates  or  proceedings  in  parliament  ought  not  to  be  impeached  or  ques- 
tioned in  any  court  or  place  out  of  parliament.  The  decision  was  not, 
indeed  actually  reversed ;  nor,  in  strictness  was  it  erroneous,  for  the  plea 
was  to  the  jmisdiction,  and  not  in  bar,  as  it  ought  to  have  been ;  so  that 
the  defence  was  not  formally  on  the  record,  (a)  But  is  admitted  here 
that,  in  principle,  that  decision  cannot  be  supported ;  and  such  an  admis- 
sion is  conclusive  against  the  plaintiff.  The  act  complained  of  here  is 
as  much  done  by  the  whole  House  of  Commons  as  tne  publication  bv 
the  speaker  in  Rex  v.  Williams,  2  Show.  471,  (S.  C.  13  How.  St.  Tr.  1309.') 
No  just  distinction  can  be  suggested  between  criminal  and  civil  proceed- 
ings ;  if  there  be  no  criminal  liability,  there  can  be  no  civil  liability. 

In  Jay  v.  Topham,  (note  (a)  to  Burdett  v.  Abbot,  14  East,  102,)  the 
defendant  was  sued  for  false  imprisonment ;  he  pleaded  to  the  jurisdic- 
tion, that  he  was  serjeant-at-arms  to  the  House  of  Commons,  and 
had  taken  the  plaintiff  by  order  of  the  house.  The  plaintiff  demurred  to 
the  plea,  as  being  pleaded  after  full  defence,  and  yet  not  answering  all 
the  declaration :  and  there  was  judgment  of  respondeat  ouster.  After 
the  Revolution,  this  case  was  brought  before  the  House  of  Commons  on 
the  defendant's  petition,  and  referred  to  a  committee  of  privileges.  The 
house  resolved  that  the  judgment  was  illegal,  12  How.  St.  Tr.  821. 
The  two  surviving  Judges,  Pembertow  and  Jones,  being  brought  before 
the  house,  defended  themselves  on  the  ground  that  the  plea  should  not 
have  been  to  the  jurisdiction :  but  they  admitted  fully  that  the  defence 
was,  if  properly  pleaded,  a  valid  one.    In  fact,  however,  it  seems  that 

(a)  The  attorney-general  here  stated  that  it  had  been  suggested  that  the  proceeding  was 
collusively  instituted,  hut,  he  said,  it  appeared  from  documents,  then  in  the  possession  of  a 
descendant  of  Sir  W.  Williams,  that  at  least  the  form  of  payment  of  8000Z.  (which  is  said  in 
Shower  to  have  been  accepted  for  the  10,000/.)  was  gone  through.  He  observed,  however 
that  Sir  W.  Williams  afterwards  became  a  fevourite  of  the  Duke  of  York,  and  was  employed 
in  the  prosecution  of  the  Seven  Bishops;  12  How.  St  Tr.  183,  see 225,  note.  As  an  instance 
of  the  ostensible  exaction  of  a  fine,  he  referred  to  Sir  S.  BernardistorCs  can  in  the  proceedings 
i  Skinner  and  The  Bui  India  Company  3  Mala.  Pr.  345 
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there  was  a  plea  in  bar,  which  was  over-ruled,  as  appears  from  Nelson, 
(2  Nels.  Abr.  1248,  was  referred  to;  but  Vtrdon  v.  Jopham,  T.  Jones, 
208,  is  the  case  there  named,)  and  from  Topham's  petition,  10  Com 
Journ.  164.  The  two  judges,  therefore,  had  knowingly  violated  the  law, 
to  gratify  the  court  party,  and  were  not  treated  with  undeserved  severity 
by  the  Commons.  The  record  is  not  in  the  treasury ;  it  was  taken  up 
to  the  House  of  Commons  on  the  occasion  of  the  petition,  and  probably 
not  returned.  Verdon  v.  Topham,  2  T.  Jones,  COS,  was  an  action  of  the  • 
same  kind  against  the  same  party :  there  was  a  plea  to  the  jurisdiction, 
and  judgment  of  respondeat  ouster;  but  little  else  appears.  Lord  Peter- 
borough v.  Williams,  2  Show.  505,  13  How.  St.  Tr.  1437,  was  an  action 
of  scandalum  magnatum  against  the  speaker,  for  reflections  on  the  plain- 
tiff contained  in  Dangerfield's  Narrative.  The  same  matter  was  pleaded 
as  in  Bex  v.  Williams,  13  How.  St.  Tr.  1369,  S.  C.  2  Show.  471 ;  but 
it  does  not  appear  that  judgment  was  given,  and  the  suit  seems  to  have 
been  compromised.     Dangerfield  himself  was  prosecuted,  1  Ja.  2,  for 

Eublishing  the  narrative,  (Rex  v.  Dangerfield,  3  Mod.  68,)  and  convicted ; 
ut  whether  the  circumstances  of  the  publication  afforded  any  defence 
under  privilege  does  not  appear.  The  severity  of  the  punishment,  how- 
ever, snows  the  feeling  which  existed  as  to  the  publication,  at  the  time 
of  the  trial,  and  the  spirit  in  which,  probably,  the  proceedings  were  con- 
ducted. 

The  ultimate  result  of  the  cases  of  this  period  is,  that  no  criminal  or 
civil  liability  is  incurred  for  acts  done  by  tne  authority  of  either  house 
of  parliament.  It  is  true,  that  the  bill  for  reversing  the  judgment  against 
Williams  was  not  carried.  It  passed  the  House  of  Commons,  but  not  the 
upper  house.  The  reason  is  supposed  to  have  been,  that  it  was  meant  to 
indemnify  Williams,  but  that  there  was  no  fund.  It  was  thought  hard 
that  Sawyer,  the  attorney-general,  should  be  made  to  furnish  the 
indemnity ;  and  he  had  friends  in  the  House  of  Lords.  The  proposed 
act  was,  in  its  nature,  private :  but  the  principle  of  the  decision  had  been 
disaffirmed  by  the  bill  of  rights. 

Since  the  Revolution,  there  has  been  only  one  instance  in  which 
actions  have  been  brought  for  any  thing  done  by  the  authority  of  the 
house,  namely,  the  case  of  Sir  Francis  Burdett.  Burdett  v.  Abbot,  (in  K. 
B.  14  East,  1,  in  Exch.  Ch.  4  Taunt.  401,  in  Dom.  Proc.  5  Dow.  165,) 
was  an  action  of  trespass  against  the  speaker  for  false  imprisonment ; 
and,  in  principle,  it  cannot  be  distinguished  from  an  action  on  the  case 
for  libel.  Holroyd,  who  was  counsel  for  the  plaintiff,  argued  that  the 
common  law  courts  could  judge  of  the  law  of  parliament  upon  the 

auestion  arising  incidentally;  but  he  failed  to  show  that  the  question 
lere  did  arise  incidentally.  The  Attorney-General,  Sir  V.  Gibbs, 
showed  that  the  case  could  not  be  distinguished  from  those  which  had 
arisen  upon  habeas  corpus.  And  that  proposition  was  adopted  by  the 
judges,  who  held  that  the  question  arose  as  directly  in  the  case  before 
them  as  it  would  have  done  ot*  a  proceeding  upon  habeas  corpus.  So, 
here,  the  case  is  as  if  the  House  of  Commons  had  committed  the  plaintiff 
for  suing,  and  he  had  brought  himself  up  by  habeas  corpus.  In  Burdett 
v.  Colman,  (in  K.  B.  J  4  East,  163,  in  Dom.  Proc.  5  Dow.  170,)  the  action 
was  against  an  officer  of  the  house :  the  same  defence  was  pleaded  as  in 
the  former  case;  but  the  plaintiff"  new  assigned  for  excess,  and  the 
defendant  had  a  verdict.  That  case  also  was  taken  up  to  the  House  of 
Lords,  for  judgment  non  obstante  veredicto ;  and  in  that  also  it  was  held 
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that  the  complaint  was  answered,  and  that  the  warrant  of  commitment 
would  have  sufficed  on  return  to  a  habeas  corpus.  Now  the  decisions 
must  have  been  the  same,  if  the  actions  had  been  in  case  for  publishing 
the  warrant,  which  was  prima  facie  a  libel,  and  the  defendants  had 
justified  under  the  order  of  the  house.  It  is  observable  too,  that  Burdetl 
v.  Colman,  (in  K.  B.  14  East,  163,  in  Dorn.  Proc.  5  Dow.  170,)  shows 
that  there  is  no  distinction  between  the  case  of  the  speaker  and  that  of  a 
servant  of  the  house. 

Many  instances  have  occurred  in  which  such  actions  would  have 
been  brought  if  they  had  lain.  In  Shirley  v.  Fagg,  0  How.  St.  Tr.  1 121, 
the  defendant,  a  member  of  the  House  of  Common^,  being  served  with  an 
order  of  the  House  of  Lords  to  answer  a  petition  of  appeal  by  the  plain- 
tiiF,  referred  to  the  House  of  Commons  as  to  his  privilege.  The  plaintiff* 
was  arrested  under  the  speaker's  warrant,  but  escaped.  A  fresh  warrant 
issued  against  him ;  and  his  four  counsel,  Pemberton,  Churchill,  Peck, 
and  Porter,  were  taken  into  custody  by  the  serjeant  at  arms,  and  sent  to 
the  tower.  Four  writs  of  habeas  corpus  before  the  House  of  Lords 
were  taken  out ;  but  the  lieutenant  of  the  tower  refused  to  obey.  The 
main  question  between  the  two  houses  was  settled  at  a  later  period.  No 
doubt  the  conduct  of  the  House  of  Commons  was  wrong.  Had  there 
been  any  remedy  by  action,  the  parties  arrested  would  have  availed 
themselves  of  it,  as  they  cannot  be  supposed  to  have  been  ignorant  of 
♦heir  rights.  But  no  such  proceeding  took  place.  The  cases  mentioned 
on  the  other  side,  of  abuses  of  privilege,  confirm  this  argument ;  the 
greater  the  abuses,  the  stronger  is  the  argument  from  the  absence  of  any 
proceeding  for  a  remedy  by  action.  Littleton,  speaking  of  the  statute 
of  Merton,  says  (sect.  108*;  Co.  Litt.  80  b.)  that  the  not  bringing  an 
action  where  it  might  be  brought  if  maintainable,  is  strong  proof  that 
no  such  action  lies.  The  omission,  in  the  present  instance,  cannot  be 
accounted  for  by  any  dread  entertained  of  the  house,  because  no  such 
feeling  has  prevented  the  suing  out  writs  of  habeas  corpus. 

Then,  as  to  the  cases  wrhich  may  be  relied  upon  as  supporting  the 
jurisdiction  of  the  common  law  courts.  In  AtuylPs  case,  I  Hats.  Pr. 
48,(a)  17  Ed.  4,  Atwyll,  a  member  of  the  House  of  Commons,  com- 
plained to  the  house  that  writs  of  fi.  fa.  and  ca.  sa.  had  been  sued  out 
against  him  in  the  Exchequer.  What  took  place  was  a  conference  be- 
tween the  two  houses,  the  result  of  which  was  an  order  by  parliament, 
in  the  form  of  an  act,  with  the  royal  assent,  that  the  writs  .should  be 
superseded  till  the  end  of  that  parliament,  saving  to  the  judgment  creditor 
his  execution  after  that.  One  object  of  this  act  was,  that  the  judgment 
creditor  might  have  justice;  for,  till  stat.  1  Ja.  1,  c.  13,  a  discharge  by 
privilege  put  an  end  \.j  the  debt;  though  now,  by  that  act,  the  debt  is 
revived  after  the  end  of  the  parliament. (6)  Therefore,  in  particular 
cases,  it  was  customary  to  pass  acts  for  preserving  the  creditor's  remedy, 
when  members  were  discharged  by  privilege.  But  no  inference  arises 
from  this  in  favour  of  the  power  claimed  for  the  common  law  courts. 
Larke's  case,  1  Hats.  Pr.  17,  8  H.  6,  Clerke's  case,  1  Hats.  Pr.  34,  3!> 
H.  6,  and  Hyde's  case,  1  Hats.  Pr.  44,  14  E.  4,  are  to  be  explained  oh 

(a)  This  and  the  three  following  cases  are  from  the  parliament  rolls. 

(6)  It  is  remarkable  that  in  this  statute,  s.  2,  it  was  thought  necessary  to  make  an  express 
provision  that  no  sheriff,  <fcc^  from  whose  custody  any  person  taken  in  execution  should  be 
delivered  by  privilege  of  parliament,  should  be  chargeable  with  **  any  action  whatsoever,  for 
delivering  out  of  execution  any  such  privileged  person." 
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the  same  ground.  In  The  Prior  of  Malton's  case,  1  Hats.  Pr.  12,  9  E- 
2,  (citing  p.  20  of  Prynne's  Animadversions  on  4  Inst.,)  an  action  wafl 
commenced  against  the  defendants  for  arresting  the  prior  by  his  horses 
and  harness,  on  his  return  from  parliament ;  the  writ  reciting  that  mem- 
bers ought  to  be  free  eundo  et  redeundo.  What  the  result  was,  does  not 
appear :  the  case,  therefore,  proves  nothing.  In  Tretcynnard's  case,  1 
Hats.  Pr.  59,  30  &  37  II.  8,  the  sheriff  was  sued  for  an  escape  from 
final  process ;  and  the  defendant  pleaded  that,  while  Trewynnard,  the 
prisoner,  was  in  his  custody,  he  was  discharged  by  the  king's  writ  of 
privilege,  as  a  member  of  the  House  of  Commons,  arrested  while  coming 
to  parliament.  The  plea  was  demurred  to;  but  there  was  no  judgment: 
so  that  the  case  proves  nothing.  But  an  argument  for  the  sheriff  is 
extant  in  1  Dyer,  61,6.,  containing  this  passage :  "  Although  parliament 
should  err  in  granting  this  writ,  yet  it  is  not  reversible  in  another  court, 
nor  any  default  in  the  sheriff."  In  Donne  v.  Walsh,  1  Hats.  Pr.  41,  12 
E.  4,  (from  Prynne's  Register,  part  4,  752,)  the  defendant  was  sued 
in  debt  in  the  Exchequer.  -  He  pleaded  a  writ  of  privilege,  which  set  out 
a  custom,  that  neither  members  nor  their  servants,  coming  to  parliament, 
ought  to  be  arrested  or  impleaded ;  and  averring  that  he  was  a  servant 
of  the  Earl  of  Essex,  so  coming,  &c,  prayed  judgment.  The  plaintiff, 
in  his  replication,  prayed  that  the  writ  mignt  be  disallowed,  for  that  there 
was  no  such  custom.  The  barons  consulted  the  judges  of  both  the  other 
courts,  found  that  there  was  no  such  custom  as  to  not  being  impleaded, 
disallowed  the  writ,  and  put  the  defendant  to  answer.  Here  the  question 
arose  incidentally ;  the  action  was  not  brought  for  an  act  done  by  the 
order  of  the  house ;  but  it  merely  involved  incidentally  a  question  of  per- 
sonal privilege.  The  same  explanation  applies  to  Ryver  v.  Coslns,  I 
Hats.  Pr.  42,  12  E.  4.  In  P/edaJPs  case,  (cited,  14  East,  47,  from 
Prynne's  Reg.,  part  4,  p.  1213,)  the  houses,  on  conference,  agreed  that 
it  was  no  breach  of  privilege  to  bind  a  member  by  recognizance  to 
appear  in  the  Star  Chamber  after  the  end  of  the  parliament,  for  matters 
not  connected  with  his  character  as  a  member.  This  proves  nothing  as 
to  the  present  question.  In  Cook's  case,  1  Hats.  Pr.  96,  26  Eliz.,  (cited 
from  Dewes's  Journal ;  see  also  O.  Bridgm.  Judgments,  351,)  a  dispute 
arose  between  the  lord  chancellor  and  the  House  of  Commons,  whether 
members  were  privileged  from  being  served  with  subpoena;  and  a 
search  for  precedents  was  directed,  but  no  report  was  made  during  the 
parliament.  And  besides,  that  also  was  a  mere  question  of  personal 
immunity. 

In  Benyon  v,  Evelyn,  O.  Bridgm.  Judgments,  324,  the  statute  of  limita- 
tions was  pleaded  in  bar  to  assumpsit  for  goods  sold  and  delivered.  The 
plaintiff  replied  that  defendant  was  a  member  of  the  House  of  Commons 
from  the  time  of  the  promise  to  the  death  of  King  Charles  I.,  when  par- 
liament was  dissolved  by  such  death ;  that,  from  thence  to  the  Restora- 
tion, there  was  no  Court  of  Chancery  from  which  an  original  could  issue, 
and  no  Court  of  Record  of  the  king  open;  and  that  the  action  was 
brought  within  six  years  of  29th  May,  1660.  Rejoinder,  that  the  cause 
of  action,  if  any,  accrued  on  the  10th  July,  21  Car.  1,  and  that,  from 
thence  to  the  death  of  Charles  I.,  and  thence  hitherto,  the  Court  of  Chan- 
cery and  the  superior  courts  at  Westminster  were  open,  &c.  Sur» 
rejoinder,  that  the  defendant  was  a  member  till  the  30th  January,  164U 
ho  that  the  plaintiff  could  not  sue  an  original  or  bill  against  him,  and  that, 
from  thence  till  29th  May,  1660,  there  were  no  courts,  &c. :  to  which 
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the  defendant  demurred.  Here  it  was  agreed  that,  even  if  the  member 
had  been  privileged,  the  defence  was  not  answered,  stat.  21  Ja.  1,  c.  16, 
containing  no  exception  in  such  case.  The  dicta  of  Bridgman,  C  J.,  as 
to  the  privilege,  were  therefore  extra-judicial,  and  a  parade  of  authorities 
on  the  subject  was  unnecessary.  Further,  if  privilege  would  have  con- 
stituted a  defence,  the  question  would  only  have  arisen  incidentally :  so 
that  the  dicta  at  most  show  merely  that  the  courts  may  determine  the 
question  of  privilege  if  it  arise  incidentally.  Bayley,  J.  so  understood 
the  observations;  Hurdctt  v.  Abbot,  1 4  East,  33.  Further,  it  appears  that 
Bridgman  did  not  believe  that  the  house  had  passed  a  resolution  declar- 
ing it  breach  of  privilege  to  file  an  original  against  a  member.  B  udcman 
relies  upon  Trewynnard's  case,  1  Hats.  Pr.  59,  and  others  which  have 
been  alreadv  explained.  He  relies  also  on  a  case  in  the  reign  of  Ed.  3, 
Yearb.  Pasch.  39  Ed.  3,  f.  14  A.,  (see  Lib.  Ass.  38  Ed.  3,  f.  224  B.  pi. 
14,)  saying  that  there  the  judges  proceeded,  notwithstanding  a  resolution 
and  command  to  surcease.  That  case  was  assize  of  novel  disseisin,  in 
which  the  question  was,  whether  the  tenant  was  a  bastard  or  not.  The 
point  was  referred  to  the  bishop,  who  certified  (see  Vin.  Abr.,  Bastard' 
(K),  (L))  to  the  judges  of  assize  that  he  was,  stating  the  facts.  The 
tenant  caused  it  to  be  suggested  in  parliament  that  the  bishop  had  certi- 
fied against  the  common  Taw,  and  prayed  remedy.  There  was  then  a 
writ  to  the  justices  of  assize  to  surcease ;  but  they  took  the  assize  never- 
theless, in  right  of  the  damages,  and  adjourned  the  parties  to  the  Com- 
mon Pleas.  Then  a  writ  came  to  them  to  cause  the  record  to  be  brought 
to  the  council  before  the  Bishop  of  L.  and  two  other  bishops,  to  try  if  the 
cause  assigned  by  the  bishop  for  bastardy  were  jsjood.  They  adjudged 
the  certificate  good.  Afterwards,  because  the  justices  of  assize  had 
taken  the  assize  contrary  to  the  writ,  the  chancellor  reversed  their  judg- 
ment before  the  council,  where  it  was  adjudged  as  the  bishop  had  certi- 
fied, and  ordered  the  record  back  into  the  Common  Pleas.  There  it  was 
adjudged  that  the  plaintiff  should  recover,  because  the  bishop  had  certi- 
fied that  the  tenant  was  bastard.  But  it  is  said  that  the  justices  took  no 
regard  of  the  reversal  before  the  council,  because  that  was  not  a  place 
where  the  judgment  could  be  reversed.  Now  it  does  not  appear  that  the 
writ  to  surcease,  in  this  case,  was  issued  by  parliament.  In  Fitzher- 
licrt's,  (see  Fitz.  Gr.  Abr.,  Bastardy,  pi.  8,)  Brooke's,  (see  Bro.  Abr., 
Bastardy,  pi.  21,)  and  Rolle's  (see  2  Roll.  Abr.  592,  1.  35,  Triall  (E.) 
pi.  1,)  Abridgments,  this  case  is  cited  merely  to  show  that  the  judges- 
consider  themselves  bound  by  the  bishop's  certificate,  without  regard  to  - 
the  grounds  on  which  it  proceeds.  Even  if  the  writ  issued  from  parlia- 
ment, the  case  does  not  support  Bridgman's  doctrine  that  the  courts  will 
not  obey  a  writ  to  surcease  from  proceedings  against  a  member :  for  it 
does  not  appear  that  the  tenant  was  a  "member.  Bridgman  relies  also 
on  Staunton  v.  Staunton,  Fitz.  Gr.  Abr.  Voucher,  pi.  1 19,  and  2  Rot.  Pari. 
122  (14  Ed.  3.)  That  was  formed  on  in  the  Common  Pleas,  where,  a 
question  arising  upon  an  averment  in  the  demandant's  counterplea,  he 
"  sued  to  council  in  parliament"  (which  seems  to  mean  that  he  took  the 
opinion  of  the  House  of  Lords,)  whether  the  averment  could  be  so  made; 
and  the  Lords  held  that  it  could.  A  writ  was  then  issued  to  the  Com- 
mon Pleas,  reciting  the  opinion,  and  commanding  them  to  go  on.  The 
judges  differing,  the  case  was  again  brought  before  parliament,  which 
again  directed  the  Common  Pleas  to  proceed,  and  it  was  accorded  in 
parliament  that  judgment  should  be  given  for  the  demandant.  This  was 
vol.  xxxvi.— 6 
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done ;  but  a  writ  of  error  was  brought,  so  thut  the  matter  again  came 
before  the  judges,  notwithstanding  the  two  resolutions.  The  case  occur- 
red in  the  reign  of  Edward  III.,  at  which  time  it  was  not  unusual  for  the 
courts  of  law  to  consult  parliament  in  cases  of  difficulty.  All  that  the 
instance  shows  is  that,  at  that  time,  the  courts  of  common  law  would,  in 
q.  case  between  party  and  party,  hold  themselves  at  liberty  to  give  judg- 
ment contrary  to  the  opinion  of  the  Lords  delivered  in  a  quasi-judicial 
capacity.  It  has  no  connection  with  the  point  discussed  by  Bridgmak, 
or  with  the  present  question.  There  was  no  point  of  privilege  involved. 
\  In  1681  (33  C.  29)  Fitzharris,  8  How.  St.  Tr.  223,  had  been  impeached 
for  high  treason;  and  the  Lords  resolved  (a  question  having  arisen  whe- 
ther such  impeachment  should  be  in  the  case  of  a  commoner)  that  the 
case  should  be  proceeded  with  in  the  ordinary  course  of  law.  The 
House  of  Commons  passed  a  resolution  against  the  resolution  of  the 
House  of  Lords:  and,  two  days  after,  parliament  was  dissolved.  Then 
Fitzharris,  being  indicted  in  this  court,  pleaded  in  abatement  that  an  im- 
peachment was  depending:  and  the  plea  was  overruled,  and  judgment 
of  respondeat  ouster  given.  The  only  point  there  determined  was,  that 
an  impeachment  in  a  parliament  whicn  was  dissolved,  did  not  abate  an 
indictment  in  the  common  law  courts,  (a)  That  has  nothing  to  do  with 
any  question  of  privilege.  In  Knoirles's  case  (or  Lord  Banbury's  case,) 
12  How.  St.  Tr.  1167,  (S.C.  2  Salk.  509,  1  Ld.  Ray.  10,)  the  defendant 
was  indicted  for  murder,  as  Charles  Knowles,  and  pleaded  in  abatement 
that  he  was  Earl  of  Banbury,  which  was  no  doubt  a  good  plea.  A  repli- 
cation, that  he  had  petitioned  the  House  of  Lords  to  be  tried  by  his  peers 
as  Earl  of  Banbury,  and  that  the  petition  had  been  dismissed,  was  held 
bad  on  demurrer;  and  properly;  for  the  proceeding  of  the  Lords  was 
coram  nan  judice,  they  having  no  jurisdiction  in  such  cases  unless  on 
reference  to  them  by  the  crown;  in  fact,  the  crown  sometimes  decides 
such  cases  upon  the  advice  of  its  own  lawf  officers,  as  in  the  case  of  the 
Huntingdon  peerage.  This  is  therefore  no  authority  on  privilege.  The 
attempt  was  to  plead  an  adjudication,  but  no  regular  adjudication  was 
shown.     Neither  house,  as  such,  had  anv  interest- in  the  question. 

In  Ashby  v.  White,  2  Ld.  Ray.  938,  (S.  C.  14  How.  St.  Tr.  695,)  the 
question  was  one  in  which  the  ftouses  of  Parliament  had  no  interest :  it 
turned,  according  to  Holt,  C.  J.  on  common  and  statute  law.  Three 
judges  against  Holt,  C.  J.  decided,  in  the  King's  Bench,  that  such  action 
did  not  lie.  On  error,  in  the  House  of  Lords,  of  the  ten  judges  present, 
one  doubted,  five  held  that  the  action  did  not  lie,  and  four  that  it  did.  It 
was  decided  by  fifty  lords  against  sixteen  that  it  did  lie;  2  Lord.  Ray. 
958.  Lord  Mansfield,  in  Mhrard  v.  Serjeant,  note  (A)  to  14  East,  59, 
disapproved  of  tne  decision.  But,  at  anv  rate,  it  has  no  bearing  upon  a 
case  where  an  express  resolution  «of  the  house  of  Commons  is  judicially 
before  the  court.  This  remark  applies  to  later  cases,  in  which  it  has 
been  held  that  such  action  lies;  but  in  none  of  which  was  there  any  con- 
flict as  to  privilege  between  the  house  and  a  court  of  law ;  Mihvard  v. 
Serjeant,  note  (b)  to  14  East,  59,  Dreice  v.  Caution,  1  East,  563,  note  b 
Fox  v.  Carbett,  (1784;  cited  14  East,  62.) 

The  Duchess  of  Somerset  v.  The  Earl  of  Manchester,  (Prynne's  Reg. 

(a)  Tn  Warren  Hastings'*  case,  it  wnn  resolved  by  both  hon*w,  in  1791,  that  the  riimnlntton 
of  parliament  doe*  not  abate  a  pending  impeachment.  See  Pari.  Hist.  vol.  28,  p.  1018,  vol.  39. 
p>  514.    At  to  publication*  on  thia  rabject,  see  2  How.  St.  Tr.  1446,  note. 
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Part  4,  1214,  a.  d.  1663,)  is  sometimes  referred  to  for  the  dicta  con- 
tained  in  it.  There,  in  a  case  before  the  delegates,  in  which  the  validity 
of  a  will  was  in  question,  the  defendant,  being  a  peer,  wrote  a  letter  to 
the  delegates  demanding  forty  days'  privilege,  to  put  off  the  sentence, 
before  the  session  of  parliament.  This  letter  the  delegates  might  have 
disregarded  entirely.  They  came,  however  to  five  resolutions,  import- 
ing, first,  that  they  would  not  notice  a  demand  of  privilege  made  by 
letter,  but  only  one  signified  by  writ  of  privilege  under  the  great  seal : 
secondly,  that,  when  questions  of  privilege  of  parliament  come  legally  ' 
before  the  courts,  they  are  the  proper  judges  to  allow  or  disallow  the 
privilege :  thirdly,  that  privilege  was  not  to  be  allowed  to  a  party  sued 
alieno  jure :  fourthly,  that  the  earl  had  not  privilege  for  forty  days  before 
the  session :  fifthly,  that  the  judges  were  not  bound  to  proceed,  in  courts 
of  justice,  according  to  the.  votes  of  either  house  in  cases  of  privilege, 
but  according  to  the  known  laws  of  the  realm,  their  oaths  and  trusts : 
sixthly,  that  they  might  pass  sentence  without  breach  of  privilege,  the 
earl's  personal  attendance  not  being  necessary.  They  passed  sentence 
accordingly.  But,  of  these  resolutions,  the  first  is  clearly  wrong,  if 
meant  to  affirm  that  privilege  can  never  be  noticed  except  when  there  is 
a  writ  of  privilege.  The  second,  from  the  cases  cited  (Donne  v.  Walsh, 
1  Hats.  Pr.  41 ;  see  ante,  p.  50;  Ryver  v.  Cosins,  1  Hats.  Pr.  42;  see 
ante,  p.  50,)  appears  to  refer  only  to  those  instances  where  the  question 
arises  incidentally.  The  third  is  unimportant  here.  The  fourth  would 
alone  have  been  sufficient  to  decide  the  case.  The  fifth  is  purely  gratui- 
tous, there  being  no  resolution  of  the  house  before  the  delegates. 

The  decision  in  The  Duchess  of  Kingston9 s  case,  20  How.  St.  Tr.  355, 
against  the  conclusiveness  of  a*  former  sentence,  when  disputed  by  a 
person  not  party  to  the  suit  in  which  it  was  given,  cannot  militate 
against  the  principle  here  argued  for  by  the  defendant. 

In  Mr.  Ijong  Welhslexfs  case,  2  Russ.  &  M.  689,  a  member  of  the 
House  of  Commons  was  committed  by  Lord  Chancellor  Brougham  for 
contempt  in  detaining  a  ward  of  Chancery :  a  committee  of  the  house 
disallowed  the  claim;  and  the  chancellor  disallowed  it  also.  The  deci- 
sion of  the  court  was  in  accordance  with  the  resolution  of  the  house.  In 
Mr.  Lechmere  Charlton9 s  case,  2  Mylne  &  Cr.  316,  Lord  Chancellor 
Cottenham  committed  a  member  of  the  House  of  Commons  for  a  con- 
tempt. The  member  petitioned  the  house:  but  the  committee  of  privi- 
leges decided  against  his  claim  of  privilege.  The  Lord  Chancellor 
appears  to  consider  the  house  the  proper  tribunal  to  decide  the  question, 
and  does  not  say  how  he  should  have  acted  if  their  decision  had  been 
different,  (a) 

HI.  Assuming  that  this  court  were  competent  to  inquire  into  the  exist- 
ence of  the  privilege,  it  may  be  shown  that  the  power  of  printing  and 
publishing  reports  and  papers,  though  of  a  criminatory  nature,  for  public 
information  and  benefit,  has  long  existed.  If  the  house  has  power  to 
order  the  publication,  it  must  follow  as  a  necessary  consequence  that  no 
action  will  lie;  for  criminatory  matter  published  by  lawful  authority 

(*)  The  attorney  general  here  cited,  in  addition  to  the  authorities  before  adduced  by  him 
from  text  writers,  u  Lex  Parliamentarian  or  a  Treatise  of  the  Law  and  Custom  of  the  Parlia- 
ments of  England"  (1690,)  in  which  it  is  stated  that  the  houses,  though  now  sitting  separately, 
continue  one  court;  that  the  parliament  gives  law  to  other  courts,  and  therefore  ought  not  tn 
leceive  it  from  them  (p.  36,  37) ;  and  that  "it  doth  not  belong  to  the  judges  to  judge  of  any 
law,  custom,  or  privilege  of  parliament."  (p.  9.) 
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cannot  be  a  libel.  The  fact  of  sale  for  money  can  be  no  material  ingre- 
dient in  the  offence ;  nor  does  it  appear  by  the  plea  that  the  paper  in 
question  was  sold,  (b) 

It  is  conceded  that  a  publication  confined  to  the  use  of  members 
is  lawful;  yet  the  evil  now  complained  of  must  result  to  the  party  incul- 
pated, in  an  equal  or  greater  degree,  from  this  limited  circulation.  It  is 
presumed  that  every  member  of  the  upper  as  well  as  the  lower  house 
may  read  it.  If  the  language  is  not  actionable  per  se  as  verbal  slander, 
he  may  repeat  it  to  others.  The  slander  may  thus  obtain  general  pub- 
licity ;  yet  not  a  copy  can  be  sold,  or  shown  to  the  party  injured ;  and 
he  is  thus  deprived  of  all  means  of  vindicating  his  character. 

That  the  law  may  not,  in  the  case  either  of  limited  or  of  general  cir- 
culation, afford  a  remedy  by  action,  is  no  argument  against  the  authority 
of  the  house ;  for  there  are  many  instances  of  injury  without  remedy  by 
suit  or  indictment ;  the  most  opprobrious  terms,  within  certain  limits, 
may  be  used,  in  speech,  to  assail  the  character  of  man  or  woman,  and 
yet  the  law  afford  no  redress.    The  policy  of  the  law  excludes  such  a 
remedy ;  and  the  private  injury  is  more  than  balanced  by  the  public 
benefit     The  difficulty  of  drawing  the  line  between  a  limited  and  a 
general  circulation  is  itself  a  proof  tnat  no  distinction  exists.     How  many 
copies  are  to  be  printed  ?    Are  the  wants  of  a  future  house  as  well  as 
the  present  to  be  provided  for  ?    What  is  to  be  done  with  the  copies  on 
a  dissolution '(    Are  the  peers  to  have  them?     And,  if  they  are,  may 
copies  be  supplied  to   the  judges,  attorney  and  solicitor-general,  and 
others  summoned  to  attend  the  lords  by  writ  ?    If  the  members  of  the 
House  of  Commons  are  alone  to  have  copies,  what  use  is  to  be  made  of 
them  ?     May  a  member  read  his  copy  from  the  hustings  in  his  own  vin- 
dication.    On  his  death,  what  are  his  executors  to  do  with  it?    Are  they 
to  burn  the  copy,  or  will  it  be  a  devastavit  to  do  so  ?     Similar  questions 
may  be  asked  in  the  case  of  a  member  resigning  his  seat.     On  a  disso- 
lution, are  all  copies  to  be  burnt  ?     Is  it  indictable  to  deliver  copies  to 
public  libraries,  or  to  give  them  in  exchange  for  other  public  papers  to  a 
foreign  state,  agreeably  to  a  recent  arrangement  ?     Can  a  rule  which  it 
is  impossible  to  obey,  at  least  without  preposterous  results,  be  sanctioned 
by  the  law  of  the  land  ? 
*  There  are  three  modes  of  proving  the  existence  of  privilege.     1.  By 
the  necessity  of  it.     2.  By  long  usage.     3.  By  long  acquiescence  in  it. 
1.  As  to  the  necessity  here.     There  may  not  be  a  physical  necessity, 
as  there  is  for  permission  to  a  member  to  enter  the  house  and  take  his 
seat ;  but  there  is  a  like  necessity  to  that  which  is  recognized  as  the 
foundation  of  the  more  limited  right  of  circulation  among  members 
There  is,  in  fact,  no  absolute  necessity  even  for  such  limited  privilege, 
since  every  member  may  be  present,  and  may  hear  every  paper  and  pro- 
ceeding read  over.     But  in  practice  this  would  be  impossible,  or  so  incon- 
venient that  the  house  could  not  efficiently  discharge  its  functions  if  this 
right  to  print  for  its  own  use  were  not  allowed.    Now  it  is  the  same 
kind  of  necessity  which  exists  for  the  same  mode  of  communicating 
information  to  the  whole  constituency.     The  theory  of  the  constitution 
supposes  a  constant  intercourse  between  the  representative  and  the  con- 
stituent.    The  constituent  petitions  of  the  house,  and  the  house  informs  the 
constituent.    This  intercourse  does  not  involve  the  publication  of  ail 

(6)  It  does  not  appear  on  the  record  that  the  selling  is  either  complained  of  or  confessed. 
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proceedings,  but  only  of  those  which  concern  the  constituents :  some  are 
necessarily  secret.  But  even  as  early  as  the  reign  of  Henry  VIII. 
the  chancellor,  on  a  prorogation  of  the  parliament,  desired  the  members 
to  report  to  their  electors  what  had  been  done. 

The  parliament  has  been  called  omnipotent,  1  Bla.  Comm.  101.  It 
has  powers  of  so  extensive  a  nature  that  many  measures,  which  it  is 
competent  for  the  legislature  to  introduce,  would  not  be  submitted  to,  if 
there  were  no  means  of  explaining  their  object  to  the  people,  or  pointing 
out  their  necessity.  Thus  the  dissolution  of  monasteries  was  preceded 
bv  a  publication  of  the  abuses  which  were  reported  to  prevail  in  them. 
Tfhe  Exclusion  Bill  in  the  reign  of  Charles  II.;  the  Regency  Bills, 
George  III.;  the  bills  repeatedly  passed  for  suspending  the  Habeas 
Corpus  Act ;  the  acts  for  the  abolition  of  slavery,  the  reform  of  corpora- 
tions, the  amendment  of  the  poor-laws,  are  also  instances  of  great 
legislative  changes,  to  which  the  people  were  to  be  reconciled  by  circu- 
lating among  them  information,  or  by  the  previous  publication  of  reports 
which  were  in  their  nature  criminatory.  The  report  which  gives  rise 
to  the  plaintiffs  action  is  another  instance  in  which  it  was  useful  to 
explain,  and  justify  to  the  public,  the  introduction  of  new  regulations  and 
additional  restraints :  one  of  these,  viz.  the  exclusion  of  certain  books 
from  prisons,  occasioned  the  reference  to  the  plaintiffs  book  of  which 
he  now  complains.  The  inquisitorial  powers  of  the  house  cannot  be 
exercised  with  effect,  or  with  justice  to  accused  parties,  unless  the  right 
of  publishing  charges  be  allowed  to  it.  In  the  case,  a  few  years  ago,  of  a 
magistrate,  Mr.  Kenrick,  against  whom  certain  charges  were  adduced  in 
the  house,  the  publicity  of  the  investigation  was  as  beneficial  to  the  party 
himself  as  to  others.  The  two  houses  may  inquire  into  the  competency 
or  conduct  of  a  judge,  and  address  the  crown  to  remove  him:  yet  the 
public  would  doubtless  be  dissatisfied  at  the  removal,  unless  the  grounds 
of  it  were  made  known.  Can  it  be  maintained  that  the  judge  in  such  a 
case  might  sue  the  speaker  for  directing  the  publication  of  the  evidence  ? 

As  to  part  of  the  proceedings,  viz.  the  votes  and  many  of  the  orders 
of  the  house,  and  the  journals  of  both  houses,  there  is  an  absolute  neces- 
sity for  publishing  them.  All  persons  are  supposed  to  be  cognizant,  and 
are  bound  to  take  notice  of  them.  Each  house  will  notice  the  votes  of 
the  other.  The  orders  in  reference  to  private  bills,  election  petitions, 
&c,  have  the  force  of  law,  and  must  be  published  in  order  that  the 
people  may  know  what  they  are  bound  to  obey.  The  journals  are 
publici  juris.  They  are  evidence  in  the  courts.  Any  one  may  inspect 
and  copy  them.  Those  of  the  lords  are  records,  and  are  so  treated  in  all 
courts,  though  it  may  be  doubtful  as  to  the  Commons'  Journals.  Will 
an  action  lie  for  criminatory  matter  entered  in  these  journals  1  Against 
whom  will  it  lie,  the  printer,  the  speaker,  or  the  lord  chancellor?  If  no 
action  lies  for  matters  contained  in  such  votes,  or  in  the  journals,  what 
distinction  is  there  between  them,  and  papers,  like  the  reports,  which 
have  become  part  of  the  proceedings,  and  been  published  separately  T 
Formerly  the  votes  contained  every  thing,  even  the  speeches  of  members. 
Petitions  may  be,  and  sometimes  are,  printed  in  a  supplement  to  the 
votes.  This  very  report  might  have  been  printed  in  the  supplement,  or 
entered  on  the  journals  in  consequence  of  a  debate  arising  on  it :  and,  ex 
concesso,  the  journals  may  be  printed  for  public  use. 

2.  Then  as  to  usage.  In  Lake  v.  King,  1  Saund.  133,  the  court  *aid 
they  would  take  judicial  notice  of  the  usage  of  parliament,  after  they 
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had  informed  themselves  of  it  by  inquiry.  There  is  abundant  evidence 
of  such  usage  in  the  present  case.  Numerous  instances  are  collected  in 
the  report  of  the  committee  of  the  House  of  Commons  on  this  subject ;  (a) 
and  there  are  many  others  to  the  same  effect.  The  result  is  this : — 
Before  the  invention  of  printing,  other  modes  must  have  been  resorted  to 
for  publishing  the  proceedings  of  parliament.  Statutes  were  formerly 
proclaimed  in  the  county  courts.  There  is  no  express  proof  of  the  usage 
to  publish  proceedings  before  July  30th,  1641 ;   even  the  practice  of 

S rinting  for  the  use  of  members  is  not  traced  to  an  earlier  period. 
Vorn  1641  till  16H0t  the  speaker  from  time  to  time  appointed  a  person 
exclusively  to  print  and  sell  specific  papers ;  the  form  of  appointment  is 
seen  in  Thompson's  case,  8  How.  St.  Tr.  1.  In  1680  a  general  order 
was  made,  and  this  order  has  been  renewed  every  session  with  the 
exception  of  1702,  when  it  was  suspended  for  a  short  time.  This  applies 
only  to  general  votes  and  proceedings  :  reports  and  miscellaneous  papers 
have  been  printed  under  distinct  orders ;  nor  does  it  appear  that  the 
circulation  has  been  confined  to  members.  The  numbers  printed  have 
usually  far  exceeded  the  number  of  members ;  and  the  sale,  though  not 
expressly  authorized,  has,  in  fact,  always  prevailed.  If  it  be  objected 
that  the  precedent  originated  with  the  long  parliament,  it  may  be 
answered,  that  it  occurred  before  Charles  I.  left  London  for  the  north, 
during  a  period  when  a  regular  government  was  subsisting,  and  statutes 
were  passed  which  are  the  law  of  the  land.  In  1680  a  deoate  occurred 
on  the  subject  of  printing  the  votes,  when  it  was  unanimously  agreed  to 
persist  in  the  practice ;  Mr.  Secretary  Jenkins  alone  objecting,  not  on 
the  ground  of  illegality,  but  because  it  was  "  a  sort  of  appeal  to  the 
people,"  and  was  '•  against  the  gravity  of  this  assembly ;"  4  Pari.  Hist. 
1306.  The  orders  for  printing  have  been  in  two  forms ;  one  direqts  the 
printing  generally,  the  other  for  the  use  of  members.  A  debate  has  often 
arisen  on  the  form  to  be  adopted.  Sometimes  a  limited  circulation  has 
been  enlarged  by  a  subsequent  unlimited  order.  The  expense  of  printing 
was  formerly  defrayed  by  the  sale  ;  since  the  expense  has  exceeded  the 
receipt,  the  treasury  has  paid  the  deficiency.  In  one  way  or  another 
the  practice  of  sale  has,  in  fact,  prevailed  for  two  centuries ;  there  has 
never  been  any  difficulty  in  obtaining  copies ;  and  reports,  like  those  on 
the  South  Sea  Bubble,*  the  slave  trade  and  municipal  corporations, 
wounding  the  feelings  of  private  persons,  and  which  would  have  been 
deemed  libels  under  other  circumstances,  have  circulated  without  restric- 
tion during  all  that  period. 

3.  Acquiescence  is  a  third  proof  of  the  existence  of  the  privilege. 
Except  Rex  v.  Williams,  13  How.  St.  Tr.  1369,  no  instance  of  an  action 
or  indictment  has  been  shown  until  the  present  plaintiff  brought  his 
fiction.  There  has  been  (as  Bullrr,  J.  said  in  Le  Caux  v.  Eden,  3 
Doug.  602,)  a  "  universal  silence  in  Westminster  Hall."  The  action, 
not  the  publishing,  is  an  innovation.  It  is  prima  impress?  onisf  and  sup- 
Dorted  bv  no  analogy.  What  will  be  the  consequences,  if  the  speaker  is 
to  be  held  liable  for  such  publications  ?  Suppose  a  resolution  of  either 
house  were  to  pass  criminating  the  ministers  of  the  crown,  and  were  to 
be  published  in  the  minutes,  the  lord  chancellor,  speaker,  and  all  others 
concerned,  are  liable  to  action  or  indictment.    If  the  speaker  refuses  to 

(a)  "  Report  from  the  select  committee  on  publication  of  printed  papers;  with  the  minutes 
of  evidence,  and  appendix.  Ordered,  by  the  House  of  Commons,  to  be  printed,  8  May,  1837.* 
See  port. 
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authorise  the  publication  of  papers,  the  house  may  send  him  to  tne 
Tower:  if  he  obeys,  the  party  aggrieved  may  siie  or  indict  him.  The 
postage  act,  42  G.  3,  (stat.  42  G.  3,  c.  63,  s.  10;  see  stats.  7  W.  4,  and 

Vict.  c.  32,  and  c.  31,)  by  giving  the  power  of  sending  votes  and  pro- 
ceedings free  from  postage,  recognised  their  general  circulation ;  for  it 
was  not  limited  to  the  case  of  papers  sent  to  members. 

Among  the  objections  which  have  been  urged  to  this  claim  of  pri 
vilege  are : 

1.  That  it  alters  the  law  of  the  land,  by  legitimating  the  sale  of  libels. 
This  is  a  petitio  princljni;  it  assumes  that  the  privilege  is  not  the  law 
of  the  land. 

2.  That  the  exercise  of  the  right  inflicts  a  wrong,  and  that  there  is  no 
wrong  without  a  remedy.  This  again  is  begging  the  question.  It  is  not 
a  wrong  if  lawfully  done ;  and,  as  to  the  loss  or  inconvenience  to  the 
party,  the  law,  in  pursuit  of  a  greater  benefit,  does  not  regard  it.  For 
the  same  reason,  there  is  no  redress  for  an  innocent  party  unjustly 
indicted,  unless  malice  and  want  of  probabte  cause  be  shown;  no  action 
against  a  witness  for  evidence  he  has  given ;  nor  against  counsel  for 
what  he  says  in  the  discharge  of  his  duty.  No  action  lies  for  commit- 
ment by  either  house,  however  arbitrary.  The  suspension  of  an  officer 
by  his  commander  is  another  instance  of  injury  done  with  impunity. 
The  postmaster-general  is  not  liable  for  the  loss  of  letters.  Confidential 
communications;  literary  criticism;  exhibiting  articles  of  the  peace 
containing  matter  of  defamation,  though  false;  impressment  of  seamen; 
are  all  examples  of  loss,  pain,  or  injury,  for  which  the  policy  of  the  law 
provides  no.  remedy  by  action. 

3.  It  is  objected,  that  this  privilege  is  not  among  those  claimed  by  th6 
house  from  the  king  at  the  beginning  of  every  parliament.  The  answer 
is  that  the  privileges  are  inherent  in  the  house,  and  as  ancient  as  the 
prerogative  of  the  crown.  The  demand  is  a  mere  form,  like  the  conseni 
of  the  people  asked  for  the  sovereign  at  the  coronation.  They  were 
never  prayed  for  by  the  speaker  until  the  reign  of  Henry  IV. ;  and, 
when  James  I.  asserted  that  they  were  enjoyed  of  mere  grace  and 
favour,  the  commons  entered  a  protest  on  their  journals,  which  was  ton! 
out  by  the  king.  (1  Com.  Journ.  668,  1 8th  Dec.  1621  ;  I  Hats.  78,  79. 
And  see  the  authorities  referred  to  in  Holiday  v.  Pitt,  2  Stra.  986.) 

4.  Again,  it  is  objected  that  the  immunity  claimed  is  unnecessary,  and 
that  the  proceedings  would  be  sufficiently  circulated  through  the  same 
medium  as  the  debates.  But  there  is  a  distinction  between  papers  and 
debates.  The  former  are  published  at  discretion,  and  by  the  order  of  the 
house.  The  debates  are  published  without  authority,  the  house  retaining 
its  power  of  conducting  them  in  secrecy  for  the  purpose  of  protecting 
itself  from  the  interposition  of  the  crown. 

5.  It  is  said  that  all  useful  matter  may  be  published  without  any  libel. 
But  the  publication  of  some  reports  would  be  impossible  if  every  thing 
offensive  to  the  feelings  were  to  be  expunged.  To  leave  blanks  for 
names  would  only  aggravate  the  mischief.  It  has  been  suggested  that 
injured  parties  should  be  recompensed  out  of  the  public  purse ;  but  that 
would  be  an  undue  encouragement  to  the  bringing  of  actions ;  and  the 
suggestion  is  not  applicable  where  parties  have  been  indicted.  The 
speaker,  for  instance,  in  such  a  case,  could  not  be  indemnified  by  money 
for  an  imprisonment. 

6.  It  is  objected  that  this  privilege  cannot  exist  by  prescription,  being 
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Inserted  in  articles  of  the  peace,  "  not  only  concerning  the  petitioners 
themselves,  but  many  others,"  Cutler  v.  Dixon,  4  Rep.  14  b.  Privilege 
has  in  like  manner  been  extended  to  defamatory  matter  in  an  affidavit 
exhibited  in  court,  Astley  v.  Younge,  2  Burr.  807 ;  and  to  a  complaint 
against  an  officer  in  the  army,  addressed  by  his  creditor  to  the  secre- 
tary-at-war,  Fairman  v.  Ives,  5  B.  &  AW.  642,  (7  Eng.  Com.  Law  Reps. 
220,)  where  Cleaver  v.  Sarraude,  1  Camp.  268,  was  recognised,  in 
Rex  v.  Baillie,  2i  How.  St.  Tr.  1,  a  criminal  information  was  refused 
for  a  statement,  submitted  to  the  Governors  of  Greenwich  Hospital 
accusing  persons  connected  with  its  management.  A  writ  of  forger  of 
false  deeds  sued  out  against  a  peer  was  held  not  actionable,  the  suit  being 
actually  in  a  course  of  prosecution,  Lard  Beauchamps  v.  Croft,  Dyer, 
285  a,  where  Buckley  v.  Wood,  4  Rep.  14  b,  a  case  similar  in  principle, 
is  referred  to  in  note  (37).  No  action  lies  for  an  advertisement  injurious 
to  character,  but  published  bona  fide  to  obtain  information ;  Delany  v. 
Jones,  4  Esp.  N.  P.  C.  191.  In  Blackburn  v.  Blackburn,  4  Bing.  395, 
(15  Eng.  Com.  Law  Reps.  14,)  a  letter  addressed  to  the  pastor  and  dea- 
cons of  an  independent  congregation,  impeaching  the  moral  character 
of  one  of  their  ministers,  was  held  to  be  a  libel ;  but  it  is  clear  that,  if  the 
statement  had  been  made  bona  fide  and  without  malice,  it  would  have 
been  held  privileged.  And,  if  communications  of  this  nature,  addressed 
to  persons  interested  in  them,  are  privileged,  can  it  be  said  that  a  repre- 
sentation on  so  important  a  subject  as  that  of  prisons,  delivered  by  the 
members  of  the  House  of  Commons  to  the  commons,  their  constituents, 
is  actionable  as  a  libel  ?  A  party  may  indeed  be  injured  by  the  result 
of  such  a  publication ;  but  (as  was  before  observed)  there  may  be  a  loss 
without  any  right  to  compensation  at  law.  Thus  in  Stockdale  v.  On- 
rohyn,  5  B.*&  C.  173,  (11  En£.  Com.  Law  Reps.  191,)  it  was  decided 
that  the  publisher  of  a  scandalous  work  could  not  recover  damages 
against  a  person  who  pirated  it;  and  in  Poplett  v.  Stockdale,  2  Car.  &"P. 
198,  (12  Eng.  Com.  Law  Reps.  87,)  it  was  held  that  the  printer  of  the 
same  work  could  not  recover  against  the  publisher  on  a  contract  for 
printing  it,  the  defence  being  its  corrupt  character. 

The  plaintiff  in  this  case  cannot  demand  that  the  privilege  claimed  by 
the  house  should  be  established  by  proofs  of  its  existence.  It  is  asserted 
on  the  same  principle  upon  whicfi  Wilmot,  J.  in  Rex  v.  Almon,  (a)  main- 
tained the  right  of  the  common  law  courts  to  attach  for  contempt,  as 
necessarily  incident  to  their  constitution,  and  coeval  with  their  first  foun- 
dation. On  that  principle,  also,  the  judicial  committee  of  the  privy 
council,  in  Beaumont  v.  Bairett,  1  Moore's  Rep.  Priv.  Counc.  59,  76, 
upheld  the  power  of  the  House  of  Assembly  of  Jamaica  to  commit  for 

fmblishing  a  libel  in  breach  of  their  privileges ;  and  doubtless  it  would  in 
ike  manner  have  recognised  their  authority  to  order  a  publication  which 
they  deemed  to  be  for  the  general  advantage,  on  the  ground  that  what- 
ever is  requisite  or  beneficial  for  a  legislative  body  inlhe  exercise  of  its 
functions  inherently  belongs  to  it,  and  the  right  need  not  be  supported  by 
proof  of  user,  or  by  prescription. 

No  instance  can  be  found  in  which  a  publication  by  authority  of  either 
House  of  Parliament  has  been  considered  a  subject  of  Drosecut'on  or 
civil  action.     Rex  v.  Lord  Abingdon,  1  Esp.  N.  P.  C.  226,  (S.  C .  cited 

{a)  WilmoTsj  Opinion*  and  Judgments,  254  And  see  the  judgment  of  Lord  EBraborough 
in  Burdett  v.  Abbot,  14  East,  137, 151.  * 
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m  Rex  v.  Creevey,  1  M.  &  S.  274,)  is  not  such  an  instance.  The  paper 
there  published  by  the  defendant  (a  speech  which  had  been  road  by  him 
in  the  House  of  Lords)  was  issued  without  the  sanction  of  the  house ;  no 
privilege  claimed  by  them  was  involved  in  the  prosecunun.  So  in  Rex 
v.  Creevey,  1  M.  &  S.  273,  the  publication  (of  a  member's  speech)  was 
not  authorised  by  the  house,  but,  on  the  contrary,  was  against  its  stand- 
ing order.  Lord  Ell bn borough  there,  referring  to  Rex  v.  Wright,  8  T .  R. 
293,  said,  "  I  will  not  here  wait  to  consider  whether  that  could  be  strictly 
called  a  proceeding  in  parliament.  What  was  printed  for  the  use  of  the 
members  was  certainly  a  privileged  publication ;  but  I  am  not  prepared 
to  say  that  to  circulate  a  copy  of  that  which  was  published  for  the  use 
of  the  members,  if  it  contained  matter  of  an  injurious  tendency  to  the 
character  of  an  individual,  was  legitimate  and  could  not  be  made  the 
ground  of  prosecution.  I  should  hesitate  to  pronounce  it  a  piocoeding 
in  parliament  in  the  terms  given  to  some  of  the  judges  in  that  case.  But 
it  is  not  necessary  to  say  whether  that  be  so  or  not ;  because  ihis  does 
not  range  itself  within  the  principle  of  that  case.  How  can  this  be  con- 
sidered as  a  proceeding  of  the  Commons'  House  of  Parliament?  A 
member  of  that  house  has  spoken  what  he  thought  material,  and  what  he 
was  at  liberty  to  speak  in  his  character  as  a  member  of  that  house.  So 
far  he  was  privileged :  but  he  has  not  stopped  there ;  but,  unauthorised  by 
the  house,  has  chosen  to  publish  an  account  of  that  speech  in  what  he 
has  pleased  to  call  a  more  corrected  form ;  and  in  that  publication  has 
thrown  out  reflections  injurious  to  the  character  of  an  individual." 

The  only  remaining  authority  is  the  dictum  of  Lord  Dekmax,  C.  J.  in 
the  former  case  of  Stockdale  v.  Hansard,  2  M.  &  R.  9.  (a)  In  that  action 
of  libel,  it  was  urged  for  the  defendants  at  Nisi  Prius  that  the  matter  com- 
plained of  was  privileged,  being  contained  in  a  report  published  by  order 
of  the  House  ot  Commons.  His  lordship  held  that  the  order  was  no  pro- 
tection; but  the  question  was  not  fully  discussed ;  and,  as  the  defendants 
had  a  verdict  on  the  plea  of  justification,  there  was  no  further  occasion 
to  contest  the  point.  But,  as  it  now  appears,  the  great  body  of  authori* 
ties  is  adverse  to  his  lordship's  ruling,  (b) 

(a)  S.  C.  in  the  Report  of  the  Select  Committee  on  publication  of  printed  papers,  8th  May, 
1837.     Appendix  to  Minutes  of  Evidence,  No*  1,  p.  65. 

(6)  The  plea*  in  the  above  case  oi'StoekdnU  v.  Hinvtrd  and  others  were,  1.  Not  guilty.  2.  A 
justification,  alleging  that  the  facts  stated  in  the  libel  were  part  of  a  report  made  by  the  insperu 
tors  of  prisons,  and  asserting  the  truth  of  that  statement  Sir  J.  Campbell,  attorney.gencrnl,  to- 
the  defendants,  insisted  on  the  latter  defence ;  but  lie  also  gave  proof  that  the  alleged  libel  was 
publinlitsl  and  sold  in  pursuance  of  resolutions  of  the  Hou*e  of  Commons,  and  contended,  there* 
fere,  in  the  first  instance,  that  the  publication  was  privileged  by  their  authority. — Lord  Den- 
nan,  C.  J.  said,  in  summing  up:  "On  the  third  ground,  namely,  that  this  is  a  privileged  publi- 
cation, I  am  bound  to  say,  as  it  comes  before  me  as  a  question  of  law  for  my  direction,  that  I 
entirely  disagree  from  the  law  laid  down  by  the  learned  counsel  for  the  defendant  I  am  not 
aware  of  the  existence  in  this  country  of  any  body  whatever  that  can  privilege  any  servant  of 
theirs  to  publish  libels  of  any  individual.  Whatever  arrangements  may  be  made  between  the 
House  of  Commons  and  any  publisher  in  their  employ,  I  am  of  opinion,  that  the  publisher  who 
publishes  that  in  his  public  shop,  ond  especially  for  money,  which  may  be  injurious,  and  possi- 
bly ruinous  to  any  one  of  the  king's  subjects,  must  answer  in  a  court  of  justice,  to  that  subject 
if  he  challenge  him  for  a  libel,  and  I  wiah  to  say  so  emphatically  and  distinctly,  because  I  think 
that  if,  upon  the  first  opportunity  that  arose  in  a  court  of  justice  for  questioning  that  point,  it 
were  left  unsatisfactorily  explained,  the  judge  who  sat  there  might  become  an  accomplice  in 
the  destruction  of  the  liberties  of  the  country,  and  expose  every  individual  who  lives  in  it  to  a 
tvranny  that  no  man  ought  to  submit  to."  His  lordship  then  said,  referring  to  Res  v.  Wright, 
8  T.  R.  293,  that  that  case  was  not  applicable,  and  was  no  authority  to  prevent  his  stating  the 
law  as  he  now  laid  it  down.  He  added :  u  Therefore  my  direction  to  you,  subject  to  a  question 
berea/ler,  u,  daat  the  fact  of  the  House  of  Commons  bating  directed  Messrs.  Hansard  to  pub- 
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Since  the  trial  of  that  cause,  the  question  of  privilege,  as  applied  to  the 

S>int  now  before  the  court,  has  been  referred  to  a  committee  of  the 
ouse  of  Commons,  appointed  without  reference  to  partv ;  they  have 
reported,  with  only  one  dissentient  voice,  in  favour  of  the  protection 
claimed  by  these  defendants ;  (a)  and  their  report  has  been  adopted  by 
the  House  of  Commons.  An  opinion  so  delivered  and  adopted  is  entitled 
to  weight  in  a  court  of  law.  And  the  court  will  remember  the  advice 
of  Lord  Bacon,  to  a  judge  of  the  Court  of  Common  Pleas,  on  his  appoint- 
ment :  "  That  you  contain  the  jurisdiction  of  the  court  within  the  ancient 
mere-stones,  without  removing  the  mark ;"  (6)  and  the  dictum  of  Ab- 
bott, C.  J.  in  Ex  parte  Cowan,  3  B.  &  Aid.  1 80,  (5  Eng.  Com.  Law 
Reps.  239) :  "  We  wish  not  to  be  understood  as  giving  any  sanction  to 
the  supposed  authority  of  this  court  to  direct  a  prohibition  to  the  lord 
chancellor  sitting  in  bankruptcy."  "  If  ever  the  question  shall  arise,  the 
court,  whose  assistance  may  be  invoked  to  correct  an  excess  of  jurisdic- 
tion in  another,  will,  without  doubt,  take  care  not  to  exceed  its  own." 

Curtcood,  in  reply. 

The  authorities  cited  for  the  defendants  establish  the  jurisdiction  of 
this  court  to  deal  with  questions  of  privilege.  In  the  earliest  cases,  the 
House  of  Commons  did  not  even  venture  to  decide  on  their  undoubted 
privileges,  but  appealed  to  the  crown  or  to  the  House  of  Lords,  who  them- 
selves took  advice  of  the  judges.  Thorp's  case,  1  Hats.  Pr.  28 ;  S.  C.  13 
Rep.  64,  and  others  are  instances  of  this.  In  early  periods  of  history,  the 
legislative  and  judicial  characters  of  parliament  are  faintly  distinguished, 
and  the  "law  of  parliament"  is  often  the  act  of  the  united  legislature. 
With  the  power  and  popularity  of  the  commons,  the  privilege  assumed 
by  them  has  been  extended  and  strengthened ;  but  they  have  never  set 
themselves  in  opposition  to  the  law  with  success  or  credit.  Wilkes's 
case,  (see  p.  45  ante,)  was  an  example  of  such  a  conflict :  there,  to  use 
the  words  of  Lord  Chatham,  "  under  pretence  of  declaring  law,  the 
commons  made  it,  and  united  in  the  same  persons  the  offices  of  legisla- 
ture, party,  and  judge."  (c)  So  here,  the  commons,  while  they  profess 
to  declare  the  law  of  parliament,  are  in  fact  depriving  the  subject  of  hi9 
right  of  action,  as  was  attempted  in  Ashby  v.  White,  2  Lord  Ray.  938; 
S.  C.  14  How.  St.  Tr.  695.  It  is  impossible  to  avoid  taking  cognizance 
of  privilege ;  for  until  inquiry  and  examination  it  cannot  appear  whether 
the  case  involves  privilege  or  not.  There  is  no  power  to  procure  a  cer- 
tificate to  be  made  by  the  speaker,  as  the  recorder  certifies  the  customs 
of  London.  If  privilege  be  part  of  the  law,  this  court  not  only  may 
notice,  but  is  bound  to  know  it.  The  doctrine,  that  the  power  inherent 
in  the  whole  parliament  belongs  also  to  each  component  estate,  is  absurd, 

lid)  all  their  parliamentary  reports,  ia  no  justification  for  them  or  for  any  bookseller  who  pub- 
lishes a  parliamentary  re|>ort  containing  a  libel  against  any  man.*1  Rcpott  from  the  Select 
Committee,  &c  (see  p.  56,  note  (0),  ante.)  Appendix  to  Minutes  of  Evidence,  No.  1,  p.  68. 
Verdict  for  the  plaintiff  on  the  first  issue;  for  the  defendants  on  the  second. 

(a)  The  attorney  general  stated  that  the  committee  appointed  was  ss  follows : — Lord  Vis* 
count  Howick,  Sir  Robert  Peel,  Mr.  Attorney-General,  Mr.  C.  W.  Williams  Wynn,  Mr.  Tan- 
crcd,  Sir  William  Follett,  Mr.  Charles  Villiers,  Sir  Frederick  Pollock,  Mr.  Roebuck,  Lord  Stan. 
ley,  Sir  George  Strickland,  Sir  Robert  Harry  Inglis,  Mr.  8erjeant  Wilde,  Sir  George  Clerk, 
Mr.  O^Connell.  And  that  the  resolution  in  favour  of  the  privilege  was  agreed  to  by  Sir  G 
Strickland,  Sir  F.  Pollock,  Mr.  C.  W.  Williams  Wynn,  8ir  W.  W.  Follett,  Lord  Stanley,  Sir 
G.  Clerk,  Mr.  Serjeant  Wilde,  Mr.  Attorney  General,  Mr.  CConnell,  and  Sir  R.  Peel:  diasen 
lientc  Sir  R.  H.  Ingiis. 

(6)  Speech  of  Lord  Bacon  to  Hutton,  J.,  Lord  Bacon's  Works,  vol  tr.  p.  508,  ed.  1803. 

(c)  Debate  on  the  address,  1770;  16  Pari  Hist  659. 
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for  it  would  give  to  each  a  distinct  power  of  legislation.  The  conclu- 
siveness of  the  judgment  of  courts  of  exclusive  jurisdiction  is  not  denied : 
but  the  House  of  Commons  has  little,  if  any,  jurisdiction,  in  the  strict 
sense.  It  has  none  of  the  indicia  or  attributes  of  a  court  of  justice.  It 
cannot  even  examine  witnesses  on  oath.  It  cannot  adjudicate  between 
A.  and  B.  Even  Lord  Kenyok,  in  Rex  v.  Wright,  8  T.  R.  W.i,  relied 
upon  by  the  defendant,  admits  the  existence  of  cases  in  which  this  court 
would  dispute  the  assumption  of  privilege.  In  Burdett  v.  Abbot,  (see  14 
East,  128,)  Lord  Ellen  borough  makes  a  similar  concession.  Whether 
the  doctrine,  established  in  that  case,  that  a  commitment  for  contempt  is 
not  examinable  by  any  other  court,  be  well  founded,  may  be  doubted  and 
hereafter  controverted ;  but  on  this  occasion  there  is  no  need  to  dispute 
it.  The  distinction  between  incidental  and  direct  cognizance  is  obscure ; 
the  more  intelligible  rule  is,  that  the  court  must  notice  privileges  when- 
ever they  come  judicially  before  it.  It  is  objected  that  the  privileges  of 
the  house  will  be  submitted  to  the  decision  of  courts  of  quarter  sessions, 
county  courts,  and  other  inferior  jurisdictions.  But,  if  privilege  be  part 
of  the  law,  why  should  such  courts  be  deemed  disqualified  from  forming 
an  opinion  upon  that  as  well  as  upon  any  other  matter  of  law  1  Why  is 
the  same  person  to  be  presumed  ignorant  of  parliamentary  privileges 
when  he  presides  at  sessions,  and  cognizant  of  them  as  soon  as  he  enters 
the  House  of  Commons?  It  is  urged  that  members  must  have  free 
intercourse  with  their  constituents,  and  every  facility  for  inviting  and 
communicating  information.  But  to  circulate  calumny,'  and  prohibit 
actions  for  it,  cannot  be  a  fit  expedient  for  the  discovery  of  truth  or  the 
diffusion  of  correct  intelligence.  With  regard  to  past  usage,  it  is  worthy 
of  observation,  that  one  of  the  earliest  instances  of  this  appeal  by  the 
house  to  the  people  was  on  the  occasion  of  raising  troops  to  be  employed 
against  the  king.  The  practice  of  unlimited  publication  for  sale,  openly 
and  avowedly,  only  began  as  late  as  1836;  and  already  two  actions 
have  been  the  result.  There  is  no  pretence  for  putting  this  case  on  the 
footing  of  a  confidential  communication.  What  foundation  of  necessity, 
or  what  confidential  character,  can  be  discerned  in  the  publication  to  all 
mankind  of  a  report  on  the  state  of  Newgate  Prison  ?  It  is  argued  that 
courts  are  not  to  presume  that  powers  of  this  kind  will  be  abused.  But 
this  assertion  of  the  legal  impossibility  of  abuse  is  disproved  by  authentic 
records,  which  show  that  abuses  have  been  great  and  frequent.  In- 
stances have  been  already  enumerated,  and  the  number  might  be  easily 
increased,  (a)  And  what  security  has  the  subject  against  the  recurrence 
of  scenes  like  those  which  occurred  in  the  case  of  Shirley  v.  Fagg,  6 
How.  St.  Tr.  1121,  where  the  two  houses,  seised  per  mi  and  per  tout  of 
the  whole  inherent  powers  of  parliament  (according  to  the  doctrine  of 

(a)  The  following  case  in  the  1st  vol.  of  the  Common*'  Journals,  pp.  438,  440,  441,  (also 
shortly  stated  in  1  Hats.  Pr.  132,)  was  here  cited : — 

u  Die  Jovis  14  Junii  1610.  Sir  George  Moore. — That  D.  Steward's  man,  privileged,  was, 
for  begetting  a  woman  with  child. — The  warrant,  signed  by  justices  before  the  parliament, 
executed  now, — Whether  privilege  or  no  ?    Committed  to  the  committee  for  privileges. 

u  Die  Saturni  16  Junii  1610.  Sir  Jo.  Hollis,— Touching  Mr.  D.  Sty  ward.— Constable  had  a 
warrant  under  four  justices  of  peace. — 

*  That  he  should  have  privilege ;  the  parties  to  be  discharged ;  and  consideration  after  to  bo 
had,  who  shall  pay  it" 

M  Die  Mercurii  20  Junii  1610. — Mr.  D.  Steward, — touching  the  arrest  of  his  servant. — 
Moveth  for  the  charges.  Whether  the  reputed  father,  being  taken  by  a  justice's  warrant,  shall 
pay ;  or  the  constable  that  executed  the  warrant — The  constable  could  not  discharge  him,— 
Q-  for  the  constable :— Resolved,  not  to  pay  it;  but,  the  reputed  father.*' 
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Sir  Robert  Atkyns,)  made  contradictory  declarations  of  law,  leaving  the 
subject  at  a  loss  to  know  whose  law  of  parliament  was  to  be  held 
authentic  and  conclusive  ?  These  absurdities  and  mischiefs  are  to  be 
remedied  only  by  declaring  the  law  of  parliament  subject  to  the  general 
law  of  the  land,  and  holding  the  privileges  of  the  house  to  be  (as  the  pre- 
rogative of  the  crown  ever  has  been)  within  the  cognizance  of  the  ordi- 
nary courts. 

Cur.  adv.  wit. 

The  learned  judges  in  Trinity  term  (May  31st,)  1839,  delivered  judg- 
ment seriatim. 

Lord  Denman,  C.  J. — This  was  an  action  for  a  publication  defaming 
the  plaintiff's  character,  by  imputing  that  he  had  published  an  obscene 
libel. 

The  plea  was,  that  the  inspectors  of  prisons  made  a  report  to  the 
secretary  of  state,  in  which  improper  books  were  said  to  be  permitted  in 
the  prison  of  Newgate ;  that  the  court  of  aldermen  wrote  an  answer  to 
that  part  of  the  report,  and  the  inspectors  replied,  repeating  the  state- 
ments, and  adding  that  the  improper  books  were  published  by  the 
plaintiff.  That  all  these  documents  were  printed  by  and  under  orders 
from  the  House  of  Commons,  who  had  come  to  a  resolution  to  publish 
and  sell  all  the  papers  they  should  print  for  the  use  of  the  members,  and 
who  also  resolved,  declared,  and  adjudged,  that  the  power  of  publishing 
such  of  their  reports,  votes,  and  proceedings  as  they  thought  conducive 
to  the  public  interest,  is  an  essential  incident  to  the  due  performance  of 
the  functions  of  parliament,  more  especially,  &c. 

"  The  plea,  it  is  contended,  establishes  a  good  defence  to  the  action 
on  various  grounds. 

1.  The  grievance  complained  of  appears  to  be  an  act  done  by  order 
of  the  House  of  Commons,  a  court  superior  to  any  court  of  law,  and 
none  of  whose  proceedings  are  to  be  questioned  in  any  way. 

This  principle  the  learned  counsel  for  the  defendant  repeatedly  avowed 
in  his  long  and  laboured  argument ;  but  it  does  not  appear  to  be  put  for- 
ward in  its  simple  terms  in  the  report  that  was  published  by  a  former 
House  of  Commons. 

It  is  a  claim  for  an  arbitrary  power  to  authorise  the  commission  of 
any  act  whatever,  on  behalf  of  a  body  which  in  the  same  argument  is 
admitted  not  to  be  the  supreme  power  in  the  state. 

The  supremacy  of  parliament,  the  foundation  on  which  the  claim  is 
made  to  rest,  appears  to  me  completely  to  overturn  it,  because  the  House 
of  Commons  is  not  the  parliament,  but  only  a  co-ordinate  and  compo- 
nent part  of  the  parliament.  That  sovereign  power  can  make  and 
unmake  the  laws ;  but  the  concurrence  of  the  three  legislative  estates  is 
necessary ;  the  resolution  of  any  one  of  them  cannot  alter  the  law,  or 
place  any  one  beyond  its  control.  The  proposition  is  therefore  wholly 
untenable,  and  abhorrent  to  the  first  principles  of  the  constitution  of 
England. 

2.  The  next  defence  involved  in  this  plea  is,  that  the  defendant  com- 
mitted the  grievance  by  order  of  the  House  of  Commons  in  a  case  of 
privilege,  and  that  each  house  of  parliament  is  the  sole  judge  of  its  own 
privileges.  This  last  proposition  requires  to  be  first  considered.  For, 
if  the  attorney-general  was  right  in  contending,  as  he  did  more  than 
once,  in  express"  terms,  that  the  House  of  Commons,  by  claiming  any 
thing  as  its  privilege,  thereby  makes  it  a  matter  of  privilege,  and  also 
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that  its  own  decision  upon  its  own  claim  is  binding  and  conclusive, 
then  plainly  this  court  cannot  proceed  in  any  inquiry  into  the  matter, 
and  has  nothing  else  to  do  but  declare  the  claim  well  founded  because  it 
has  been  made. 

This  is  the  form  in  which  I  understand  the  committee  of  a  late  House 
of  Commons  to  have  asserted  the  privileges  of  both  houses  of  parliament : 
and  we  are  informed  that  a  large  majority  of  that  house  adopted  the 
assertion.  It  is  not  without  the  utmost  respect  and  deference  that  I  pro- 
ceed to  examine  what  has  been  promulgated  by  such  high  authority : 
most  willingly  would  I  decline  to  enter  upon  an  inquiry,  which  may  lead 
to  my  differing  from  that  great  and  powerful  assembly.  But,  when  one 
of  my  fellow  subjects  presents  himself  before  me  in  this  court,  demand- 
ing justice  for  an  injury,  it  is  not  at  my  option  to  grant  or  wiihhold 
redress ;  I  am  bound  to  afford  it  if  the  law  declares  him  entitled  to  it.  I 
must  then  ascertain  how  the  law  stands;  and,  whatever  defence  may  be 
made  for  the  wrongdoer,  I  must  examine  its  validity.  The  learned 
counsel  for  the  defendant  contends  for  his  legal  right  to  be  protected 
against  all  consequences  of  acting  under  an  order  issued  by  the  House 
of  Commons,  in  conformity  with  what  that  house  asserts  to  be  its  privi- 
lege :  nor  can  I  avoid  then  the  question  whether  the  defendant  possesses 
that  legal  right  or  not. 

Parliament  is  said  to  be  supreme;  I  most  fully  acknowledge  its 
supremacy.  It  follows,  then,  as  before  observed,  that  neither  branch  of 
it  is  supreme  when  acting  by  itself.  It  is  also  said  that  the  privilege  of 
each  house  is  the  privilege  of  the  whole  parliament.  In  one  sense  I 
agree  to  this;  because  whatever  impedes  the  proper  action  of  either 
impedes  those  functions  which  are  necessary  for  the  performance  of 
their  joint  duties.  All  the  essential  parts  of  a  machine  must  be  in  order 
before  it  can  work  at  all.  But  it  by  no  means  follows  that  the  opinion  that 
either  house  may  entertain  of  the  extent  of  its  own  privileges  is  correct, 
or  its  declaration  of  them  binding.  In  the  course  of  the  argument,  the 
privileges  of  the  commons  were  said  to  belong  to  them  for  their  protec- 
tion against  encroachment  by  the  Lords.  The  fact  of  an  attempt  at 
encroachment  may,  then,  be  imagined ;  and  we  must  also  suppose  that 
the  commons  wbuld  resist  it.  In  such  a  case,  the  claims  set  up  by  the 
two  houses  being  inconsistent,  both  could  not  be  well  founded,  and  an 
instance  would  occur  of  adverse  opinions  and  declarations,  while  the  real 
privilege,  whenever  it  is  ascertained,  would  certainly  be  the  inherent 
right  of  parliament  itself. 

The  argument  here  became  historical ;  and  we  were  told  that,  at  the 
early  period  when  privilege  ivas  settled,  the  three  estates  assembled,  and 
embracing  all  the  power  of  the  state,  never  would  have  left  their  privi- 
leges at  the  mercy  of  a  very  inferior  tribunal,  especially  when  the  king's 
judges  were  dependent  on  the  crown,  and  removeable  at  its  pleasure.  I 
cannot  accede  to  the  inference.  If,  in  those  early  times,  the  lords  and 
commons  had  felt  the  enlightened  jealousy  of  dependent  judges  which  is 
here  supposed,  they  would  not  have  left  them  in  that  state  of  dependence, 
equally  dangerous  to  the  character  of  the  judges  and  to  the  just  rights 
of  themselves  and  of  all  their  constituents.  But  we  have  no  proof  what- 
ever of  the  constitution  of  this  country  being  framed  on  abstract  prin- 
ciples :  there  cannot  be  a  doubt  that  it  adapted  itself  to  the  exigencies 
ot  the  several  occasions  that  arose,  and  gradually  grew  into  that  form 
which  the  ends  of  good  government  require.    But,  while  I  dispute  the 
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fact  of  privileges  being  settled  in  the  aulia  regia,  or  any  other  supposed 
constituent  assembly,  on  any  given  principle,  or  indeed  at  all,  I  am  far 
from  believing  that  the  judges  ever  had,  or  ought  to  have,  by  law,  the 
smallest  power  over  parliament,  or  either  house  of  parliament.  The 
independence  of  parliament  is  the  corner  stone  of  our  free  constitution. 
The  judges  who  invaded  it  in  the  reign  of  James  the  First  and  his  son 
have  justly  shared  with  those  who  betrayed  the  rights  of  the  people  in 
the  case  of  ship  money  the  abhorrence  of  all  enlightened  men.  but  a 
mean  submissiveness  to  power  has  not  always  been  confined  to  the 
judges ;  the  same  dispositions  belonged  to  parliament  itself,  and  to  both 
nouses.  When  we  remember  the  sentence  pronounced  against  an  unfor- 
tunate gentleman  of  the  name  of  Flovde,  (2  How.  St.  Tr.  1153,)  for  a 
slight  offence,  if  it  were  one,  against  king  James  the  First,  in  speaking 
of  his  daughter  and  son-in-law,  we  shall  allow  that  the  two  houses  had 
as  little  sense  of  independence  as  of  justice.  The  commons  resolved, 
declared,  and  adjudged,  that  his  fortune  should  be  confiscated,  and  his 
body  tortured,  his  name  degraded,  and  himself  imprisoned  for  life.  The 
lords  rebuked  the  invasion  of  their  privileges  of  punishing,  for  which  the 
commons  humbly  apologised;  but  the  sentence  was  carried  into  full 
effect ;  and  can  any  one  believe  that  these  two  houses,  thus  vying  in 
obsequiousness  and  cruelty,  could  entertain  good  views  on  the  constitu- 
tional independence  of  parliament  ?  (See  the  debates,  8  How.  St.  Tr.  92 
et  seq.   And  the  note  at  p.  92.) 

Another  reason  for  denving  to  the  courts  of  law  all  power  in  matters 
of  privilege  was  said  to  flow  from  their  same  supposed  ancient  jealousy 
of  the  Lords.  "  The  Commons  never  would  have  tolerated  such  an 
inquiry,  because  the  decision  might  then  have  come  to  be  reviewed  on 
appeal  by  the  co-ordinate  and  rival  assembly ;"  yet  the  attornev-general 
informed  us,  almost  in  the  same  breath,  that  the  appellate  jurisdiction  of 
the  Lords  was  of  recent  date,  that  it  originally  belonged  to  the  whole 
parliament,  and  that  it  was  long  warmly  contested  with  adverse  declara- 
tions of  privilege  by  the  House  of  Commons.  The  case  of  Burdeti  v 
Abbott,  14  East,  1,  in  1810,  was  an  action  brought  against  the  speakei 
himself,  for  an  act  done  by  him  in  parliament  by  order  of  the  House  of 
Commons.  The  plaintiff  questioned  his  right,  and,  by  seeking  redress  in 
this  court,  eventually  submitted  their  privilege  to  the  decision  of  the 
House  of  Lords.  At  this  very  moment  the  defendant,  as  acting  by  order 
of  the  House  of  Commons,  prays  our  judgment  in  this  question  of  privi 
lege,  and  the  House  of  Commons  instructs  the  attorney-general  to  appear 
as  his  counsel  before  us.  He  tells  us,  indeed,  that  we  can  only  decide 
in  his  favour;  but,  if  we  do,  the  House  of  Lords  may  reverse  that  judg- 
ment next  week.  Such  is  the  practice  of  the  nineteenth  century :  yet 
we  are  gravely  told  that  in  the  dark  ages  of  our  history  the  Commons 
were  too  enlightened  to  allow  any  discussion  of  their  privileges  in  any 
court  whose  judgment  may  be  questioned  in  the  Lords. 

But  it  is  said  that  the  courts  of  law  must  be  excluded  from  all  inter- 
ference with  transactions  in  which  the  name  of  privilege  has  been  men- 
tioned, because  they  have  no  means  of  informing  themselves  what  these 
privileges  are.  They  are  well  known,  it  seems,  to  the  two  houses,  and 
to  every  member  of  them,  as  long  as  he  continues  a  member;  but  the 
knowledge  is  as  incommunicable  as  the  privileges  to  all  beyond  that 
pale.  It  might  be  presumption  to  ask  how  this  knowledge  may  be 
obtained,  hacl  not  the  attorney-general  read  to  us  all  he  had  to  urge  on 
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the  subject  from  works  accessible  to  all,  and  familiar  to  every  man  of 
education.  The  argument  here  seems  to  run  in  a  circle.  The  courts 
cannot  be  entrusted  with  any  matter  connected  with  privilege,  because 
they  know  nothing  about  privilege ;  and  this  ignorance  must  be  perpetual, 
because  the  law  has  taken  such  matters  out  of  their  cognizance.  The 
old  text  writers,  indeed,  affirm  the  law  and  custom  of  parliament,  although 
a  part  of  the  lex  terra)  to  be,  "  ab  omnibus  quresita,  a  multis  ignorata." 
This  and  other  phrases,  repeated  in  the  law  books,  have  thrown  a  kind 
of  mystery  over  the  subject,  which  has  kept  aloof  the  application  of  rea- 
son and  common  sense.  Lord  Holt  (a)  in  terms  denied  this  presumption 
of  ignorance,  and  asserted  the  right  and  duty  of  the  courts  to  know  the 
law  of  parliament,  because  the  law  of  the  land  on  which  they  are  bound 
to  decide.  Other  judges,  without  directly  asserting  the  proposition,  have 
constantly  acted  upon  it ;  and  it  was  distinctly  admitted  by  the  attorney- 
general  in  the  course  of  his  argument.  I  do  not  know  to  whom  no 
alluded  as  disputing  the  existence  of  any  parliamentary  privilege;  no 
such  opinion  has  come  under  my  notice.  That  parliament  enjoys  privi- 
leges of  the  most  important  character,  no  person  capable  of  the  least 
reflection  can  doubt  for  a  moment.  Some  arc  common  to  both  houses, 
some  peculiar  to  each ;  all  are  essential  to  the  discharge  of  their  functions. 
If  they  were  not  the  fruit  of  deliberation  in  aula  regia,  they  rest  on  the 
stronger  ground  of  a  necessity  which  become  apparent  at  least  as  soon 
as  the  two  houses  took  their  present  position  in  the  state. 

Thus  the  privilege  of  having  their  debates  unquestioned,  though  denied 
when  the  members  began  to  speak  their  minds  freely  in  the  time  of 
Queen  Elizabeth,  and  punished  in  its  exercise  both  by  that  princess  and 
her  two  successors,  was  soon  clearly  perceived  to  be  indispensable  and 
universally  acknowledged.  By  consequence,  whatever  is  done  within 
the  walls  of  either  assembly  must  pass  without  question  in  any  other 
place.  For  speeches  made  in  parliament  by  a  member  to  the  prejudice 
of  any  other  person,  or  hazardous  to  the  public  peace,  that  member 
enjoys  complete  impunity.  For  any  paper  signed  by  the  speaker  by 
order  of  the  house,  though  to  the  last  degree  calumnious,  or  even  if 
it  brought  personal  suffering  upon  individuals,  the  speaker  cannot  be 
arraigned  in  a  court  of  justice.  But,  if  the  calumnious  or  inflammatory 
speeches  should  be  reported  and  published,  the  law  will  attach  responsi- 
bility on  the  publisher.  So,  if  the  speaker,  by  authority  of  the  house, 
order  an  illegal  act,  though  that  authority  shall  exempt  him  from  ques- 
tion, his  order  shall  no  more  justify  the  person  who  executed  it  than  King 
Charles's  warrant  for  levying  ship-money  could  justify  his  revenue  officer. 

The  privilege  of  committing  for  contempt  is  inherent  in  every  delibe- 
rative body  invested  with  authority  by  the  constitution.  But,  however 
flagrant  the  contempt,  the  House  of*  Commons  can  only  commit  till  the 
close  of  the  existing  session.  Their  privilege  to  commit  is  not  better 
known  than  this  limitation  of  it.  Though  the  party  should  deserve  the 
severest  penalties,  yet,  his  offence  being  committed  the  day  before  a 
prorogation,  if  the  house  ordered  his  imprisonment  but  for  a  week,  every 
court  in  Westminster  Hall  and  every  judge  of  all  the  courts  would  be 
bound  to  discharge  him  by  habeas  corpus. 

Nothing  is  more  undoubted  than  the  exclusive  privilege  of  the  people's 

(a)  See  Res.  v.  Paty,  2  Ld.  Rav.  1114, 1 115.    And  the  judgment  of  Lord  Holt  in  that  case, 
ed.  1837,  p.  54.    Also,  Ashby  v.  White,  2  Ld.  Ray.  956. 
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representatives  in  respect  to  grants  of  money,  and  the  imposition  of  taxes. 
But,  if  their  care  of  a  branch  of  it  should  induce  a  vole  that  their  messen- 
ger should  forcibly  enter  and  inspect  the  cellars  of  all  residents  in  London, 
possessing  more  than  a  certain  income,  and  if  some  citizen  should  bring 
an  action  of  trespass,  has  any  lawyer  yet  said  that  the  speaker's  warrant 
would  justify  the  breaking  and  entering  ? 

The  Commons  of  England  are  not  invested  with  more  of  power  and 
dignity  by  their  legislative  character  than  by  that  which  they  bear  as  the 
grand"  inquest  of  the  nation.  All  the  privileges  that  can  be  required  for 
the  energetic  discharge  of  the  duties  inherent  in  that  high  trust  are  con- 
ceded without  a  murmur  or  a  doubt.  We  freely  admit  them  in  all  their 
extent  and  variety;  but,  if,  on  a  resolution  of  guilt  voted  by  themselves, 
this  grant  inquest  should  not  accuse  but  condemn,  should  mistake  their 
right  of  initiating  a  charge  for  the  privilege  of  passing  sentence  and 
awarding  execution,  will  it  be  denied  that  their  agent  would  incur  the 
guilt  of  murder  ? 

I  will  speak  but  of  one  other  privilege,  the  privilege  from  personal 
arrest,  which  is  both  undoubted  and  indispensable.  A  distinction  has 
been  sometimes  taken,  but,  in  my  opinion,  does  not  exist  in  law,  between 
one  class  of  privileges  as  necessary  for  performing  the  functions  of  par- 
liament, and  another  as  a  personal  boon ;  both  classes  are,  as  I  appre- 
hend, conferred  on  grounds  of  public  policy  alone.  The  proceedings  of 
parliament  would  be  liable  to  continual  interruption  at  the  pleasure  of 
individuals,  if  every  one  who  claimed  to  be  a  creditor  could  restrain  the 
liberty  of  the  members.  In  early  times  their  very  horses  and  servants 
might  require  protection  from  seizure  under  legal  process,  as  necessary 
to  secure  their  own  attendance ;  but,  when  this  privilege  was  strained  to 
the  intolerable  length  of  preventing  the  service  of  legal  process,  or  the 
progress  of  a  cause  once  commenced  against  any  member  during  the 
sitting  of  parliament,  or  of  threatening  any  who  should  commit  the  small- 
est trespass  upon  a  member's  land,  though  in  assertion  of  a  clear  right, 
as  breakers  of  the  privileges  of  parliament,  these  monstrous  abuses  might 
have  called  for  the  interference  of  the  law,  and  compelled  the  courts  of 
justice  to  take  a  part.  Suppose,  then,  in  the  celebrated  case  of  Admiral 
Griffin,  (a)  that  one  who  claimed  a  right  of  fishing  in  his  ponds  had 
brought  an  action  here  against  the  officer  who  seized  him,  who  justified 
the  imprisonment  under  the  speaker's  warrant,  alleging  his  high  contempt 
in  daring  to  fish  in  a  member's  pond  near  Plymouth ;  would  not  the  Court 
of  Queen's  Bench  have  been  bound  to  inquire  as  to  the  privilege,  and  to 
declare  that  it  did  not  and  could  not  extend  to  such  a  case  ?  I  desire  to 
put  the  further  question,  whether  the  decision  of  such  cases  could  be  at 
all  varied  by  the  house  declaring,  with  whatever  of  solemnity  or  menace, 
that  it  was  the  ancient  and  undoubted  privilege  of  parliament  to  do  each 
md  every  one  of  the  abusive  acts  enumerated. 

Examples  might  be  multiplied  without  limit ;  but  the  examples  are  said 
to  be  abuses,  and  to  prove  nothing  against  the  use.  It  is  also  urged  that 
abuse  is  not  to  be  presumed ;  that  the  only  appeal  lies  to  public  opinion, 
and  that  outrages  like  these  would  authorise  resistance  and  amount  to  a 
dissolution  of  the  government.  I  answer,  that  cases  of  abuse  must  be 
supposed,  to  test  the  truth  of  the  principle  now  under  discussion.  I  say. 
farther,  that  it  is  only  in  cases  of  abuse  that  the  principle  is  required, 

(a)  P.  14,  ante :  in  which  cue  four  perms  were  committed. 
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that,  though  the  maxim  be  true,  ab  abusu  ad  usum  non  valet  consequen- 
ts, it  cannot  apply  where  an  abuse  is  directly  charged  and  offered  to  be 
proved :  that  no  presumption  can  be  made  against  a  fact  established  or 
admitted.  Need  I  go  on  to  add,  that  the  appeal  to  public  opinion,  how- 
ever successful,  comes  too  late  after  the  injury  has  been  effected,  and 
that  to  talk  to  an  innocent  sufferer  of  his  right  to  consider  the  social 
compact  as  broken  towards  him,  to  throw  off  his  allegiance,  and  resist 
the  outrage  perpetrated  in  the  name  of  parliament,  is  language  at  least 
novel  in  a  court  of  law  ? 

We  were,  however,  pressed  with  numerous  authorities,  which  were 
supposed  to  establish  that  questions  of  privilege  are  in  no  case  examina- 
ble at  law.  Thorp's  case,  1  Hats.  Pr.  28,  from  5  Rot.  Pari.  239 ;  (S.  C. 
13  Rep.  63;  see  4  Inst.  15;  14 East,  25,)  was,  as  usual,  first  cited.  The  facts 
were,  that  the  lords,  in  Edward  the  Fourth's  time,  consulted  the  judges 
respecting  the  privilege  then  claimed  by  a  member  of  the  common's 
house,  and  the  judges  at  first  declined  to  answer, — facts  totally  incon- 
sistent with  an  anterior  settlement  of  parliamentary  privilege,  especially 
on  the  footing  of  the  jealousy  felt  by  the  commons  towards  the  lords 
and  the  judicial  authorities.  The  judges  did  ultimately  waive  their  ob- 
jection to  declaring  an  opinion  on  a  question  of  privilege ;  they  declared 
it  in  parliament,  and  by  parliament  it  was  adopted,  (a)  Yet  their 
reluctance  to  assume,  in  the  first  instance,  the  delicate  office  of  interfer- 
ing with  the  privilege  of  parliament,  even  at  the  request  of  the  House  of 
Lords,  and  the  respectful  and  submissive  language  in  which  they,  the 
interpreters  of  the  law,  avowed  their  deference  to  those  who  make  it, 
have  been  construed  into  a  judicial  decision  that  in  their  own  courts 
they  would  decline  to  enforce  that  very  law  when  made,  if  either  House 
of  Parliament  should  obstruct  and  overbear  it  by  setting  up  the  most 
preposterous  claim  under  the  name  of  privilege.  Often,  undoubtedly, 
similar  expressions  have  fallen  from  the  judges ;  but  they  must  be  modi- 
fied by  the  cases  in  which  they  occurred.  A  sentence  from  C.  J. 
North's  judgment  in  Barnardiston  v.  Soame,&  How.  St.  Tr.  1109,  was 
read  at  the  bar.  The  question  being,  whether  an  action  on  the  case  lay 
against  the  sheriff  at  common  law  for  a  double  return  of  members  to 
parliament,  which  he  strongly  denied,  he  said,  in  the  course  of  his  elabo- 
rate argument,  "  If  we  shall  allow  general  remedies  (as  an  action  upon 
the  case  is)  to  be  applied  to  cases  relating  to  the  parliament,  we  shall  at 
last  invade  privilege  of  parliament,  and  that  great  privilege  of  judging 
of  their  own  privileges."  These  words  appear,  at  first  sight,  of  exten- 
sive import  indeed ;  but  when  we  refer  them  to  the  subject  then  in  hand, 
which  was  an  action  against  a  sheriff  for  his  conduct  in  a  parlia- 
mentary election,  we  shall  perceive  that  they  are  far  from  making  the 
large  concession  supposed.  The  right  of  determine  the  election  of  their 
own  members  is  one  of  the  peculiar  privileges  of  the  assembled  com- 
mons, like  all  other  proceedings  for  their  own  internal  regulation.  With 
respect  to  them,  I  freely  admit  that  the  courts  have  no  right  to  interfere, 
nor,  perhaps,  any  regular  means  of  obtaining  information.  How  they 
must  deal  with  such  points  when  actually  brought  before  them,  is  another 
consideration.    But  the  possible  inconvenience  that  might  arise  from 

(a)  The  proceeding  in  parliament  seem*  (as  to  the  detention  of  Thorp)  to  have  been  contrary 
to  the  suggestion  of  the  judged.  Sec  the  statement  of  the  case  at  p.  31  of  Hats.  Pr.  Vol.  i. 
And  Mr.  Ilatsell's  comments  at  pp.  33, 34.  See  Ferrer*'*  ea$et  1  Hats.  Pr.  53.  Anon,  Moore 
57.    1  Hats.  Pr.  5a 
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permitting  the  action  against  the  sheriff,  if  the  courts  should  come  into 
conflict  with  parliament  in  those  points  of  unquestionable  privilege  in 
which  parliament  must  have  tHe  sole  power  of  declaring  what  its  privi- 
lege is,  furnishes  no  shadow  of  an  argument  for  the  proposition,  that 
whatever  subject  either  house  declares  matter  of  privilege  instantly 
becomes  such  to  the  exclusion  of  all  inquiry  by  the  courts. 

We  were  also  reminded  of  the  disparaging  terms  applied  by  the  judges 
to  their  own  authority,  when  Alexander  Murray,  in  1751,  was  brought 
before  this  court  by  habeas  corpus;  1  Wils.  299.     I  have  obtained  a 
copy  of  the  return,  setting  out  a  commitment  by  the  House  of  Commons 
for  a  contempt  in  general  terms:  but  it  is  not  unworthy  of  remark,  that 
Foster,  J.  founds  his  judgment  on  what  was  said  by  Lord  Holt,  and 
treats  it  as  a  commitment  for  a  contempt  in  the  face  of  the  house.     The 
fact  was  so,  but  the  retum  did  not  state  it:  and  Lord  Ellen  borough 
observed,  in  Burdett  v.  Abbot,  14  East,  111,  148,  that  Holt  did  not  so 
limit  the  power  of  commitment  for  contempts.     Twenty  years  later, 
Brass  Crosbv,  Lord  Mayor  of  London,  brought  himself  before  the  Court 
of  Common 'Pleas  by  habeas  corpus;  3  Wils.  168;  S.  C.  2  W.  Bl.  754. 
The  lieutenant  of  the  Tower  returned,  for  the  cause  of  his  imprisonment, 
an  adjudication  by  the  House  of  Commons,  that  the  Lord  Mayor,  being 
a  member  of  the  house,  having  signed  a  warrant  for  the  commitment  ot 
a  messenger  of  the  house  for  having  executed  a  warrant  of  the  speaker, 
issued  by  order  of  the  house,  was  guilty  of  a  breach  of  privilege  of  the 
house.     The  Lord  Mayor  had  manifestly  committed  a  breach  of  privi- 
lege ;  the  grounds  6f  "it  are  fully  set  out  in  the  speaker's  warrant ; 
nothing  could,  therefore,  be  less  needful  or  less  judicial  than  the  wide 
assertion  of  privilege  that  was  volunteered  by  the  Chief  Justice.     Yet, 
after  all  that  he  said  respecting  the  indefinite  powers  of  parliament,  his 
decision  rests  on  the  simple  ground  that  all  courts  have  power  to  com- 
mit for  contempt.     Sir  W .  JBlackstone  clearly  showed,  on  the  same 
occasion,  that  the  return  was  good  on  acknowledged  principles  of  law, 
and  declared  the  power  then  exercised  to  be  one  which  the  House  of 
Commons  only  possesses  in  common  with  the  Courts  of  Westminster 
Hall.     But  it  must  be  confessed  that  his  remarks  on  the  state  of  public 
feeling  rather  evince  the  spirit  of  a  political  partisan  than  the  calmness 
and  independence  which  become  the  judicial  seat.    We  know  now,  as  a 
matter  of  history,  that  the  House  of  Commons  was  at  that  time  engaged, 
in  unison  with  the  crown,  in  assailing  the  just  rights  of  the  people,     i  et 
that  learned  judge  proclaimed  his  unqualified  resolution  to  uphold  the 
House  of  Commons,  even  though  it  should   have  abused  its  power; 
rebuked  the  murmur  and  complaint  which  its  proceedings  had  justly 
exjcited ;  deprecated  as  the  last  of  misfortunes,  and  in  terms  which  might 
lead  to  a  supposition  that  he  was  at  liberty  to  withdraw  from  it,  a  contest 
between  the  courts  of  justice  and  either  House  of  Parliament,  and,  with 
reference  to  objections  pressed  against  the  mode  of  executing  the  war- 
rant, worked  himself  up  at  length  to  the  untenable  position :  "  It  is  our 
duty  to  presume  the  orders  of  that  house,  and  their  execution,  are  accord- 
ing to  law." 

The  two  cases  last  alluded  to  were  disposed  of  by  the  courts,  without 
taking  time  to  consider,  and  even  without  hearing  counsel  on  one  side. 
In  the  former,  the  Chief  Justice  Lee  took  no  part,  having  been  absent 
when  Alexander  Murray  was  brought  here.  I  do  not  mean  to  insinuate 
that  a  longer  consideration  would  have  been  likely  to  produce  a  different 
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result,  being  satisfied  that  the  decision  itself  was  right.  But  I  do  believe 
that,  if  the  court  had  deliberated  and  paused,  they  would  have  employed 
more  cautious  language,  and  abstained  from  laying  down  premises  so 
much  wider  than  their  conclusion  required.  Lord  Ellenborough,  (see 
14  East,  111,  113,)  when  pressed  with  their  authority,  distinctly  refused 
to  bow  to  it,  corrected  some  phrases  ascribed  to  several  judges  in  the 
reports  of  both  cases,  and  placed  a  limitation  on  the  doctrine  laid  down 
bv  Chief  Justice  Db  Grey,  without  which  it  would  have  yielded  to  either 
House  of  Parliament  the  same  arbitrary  power  over  men's  liberty  that 
the  doctrine  of  ship-money  would  have  lodged  in  the  crown  over  their 
property. 

Lord  Kenton  was  cited  as  holding  language  of  the  same  self-denying 
import  in  Rex  v.  Wright,  8  T.  R.  293,  where  Mr.  Home  Tooke  had 
applied  for  a  criminal  information  against  a  bookseller,  for  publishing  a 
copy  of  the  report  made  by  a  committee  of  the  House  of  Commons, 
which  was  supposed  to  convey  a  charge  of  high  treason  against  Mr. 
Tooke,  after  he  had  been  tried  for  that  crime  and  acquitted.  This  ap- 
plication for  leave  to  set  the  extraordinary  power  of  the  court  in  motion 
for  the  punishment  of  misdemeanors  is  at  all  times  received  with  the 
utmost  caution:  the  court,  in  exercising  its  discretion,  often  refuses  the 
indulgence  prayed.  Lawrence,  J.  thought  that  the  party  was  not 
libelled.  "  It  is  said,  that  this  report  charges  him  with  being  guilty  of 
high  treason,  notwithstanding  the  verdict  of  a  jury  had  ascertained  his 
innocence ;  but  that  is  not  the  fair  import  of  the  paragraph."  This 
opinion,  for  which  the  learned  judge  gives  his  reasons,  was  alone  suffi- 
cient to  discharge  the  rule.  But  he  proceeded  to  make  other  observa- 
tions. He  likened  the  publication  of  this  report  to  that  of  a  proceeding 
in  a  court  of  justice,  and  said  he  was  not  aware  of  that  having  been 
deemed  a  libel.  To  what  degree  such  publications  are  justifiable,  is 
still  a  question  open  to  some  doubt;  there  can  be  none,  that  without 
direct  personal  malice,  it  could  not  properly  expose  the  publisher  to  a 
criminal  information.  Lawrence,  J.  remarked  accordingly,  "The  pro- 
ceedings of  courts  of  justice  are  daily  published,  some  of  which  highly 
reflect  upon  individuals;  but  I  do  not  know  that  an  information  was 
ever  granted  against  the  publishers  of  them."  He  then  remarks,  with 
much  good  sense  and  liberality,  that  it  is  also  greatly  for  the  public 
benefit  that  the  proceedings  in  parliament  should  be  generally  circulated ; 
and  though  he  adds  "  they  would  be  deprived  of  that  advantage  if  no 
person  could  publish  their  proceedings  without  being  punished  as  a  libel- 
ler," still  he  speaks  with  reference  to  the  case  before  him,  giving  his 
reasons  for  concurring  in  the  discharge  of  the  rule  for  a  criminal  infor- 
mation, but  not  affecting  to  decide  a  legal  question  which  did  not 
arise. 

Grose,  J.  laid  down  no  legal  proposition  in  the  judgment  delivered  by 
him.  Lord  Kenton  certainly  did ;  as  certainly  it  was  extrajudicial, 
and  is  open  to  investigation.  >The  proposition  asserted  by  him  was,  that 
no  proceeding  of  either  house  of  parliament  could  be  a  libel.  But,  with 
the  highest  reverence  for  that  most  learned  judge,  I  must  be  allowed  to 
observe  that  he  here  confounds  the  nature  of  the  composition  with  the 
occasion  of  publishing  it.  Matter  defamatory  and  calumnious,  which 
would  therefore  founa  legal  proceedings  for  a  libel,  may  be  innocently 
published  oy  one  who  has  legal  authority  to  do  so.  His  lordship  says, 
"  This  is  a  proceeding  by  one  branch  of  the  legislature,  and,  therefore 
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we  cannot  inquire  into  it."  If  this  be  true,  one  branch  of  the  legislature 
has  power  to  overrule  the  law.  Lord  Ken  yon  felt  this,  and  denied  the 
existence  of  such  a  power,  adding,  "  I  do  not  say  that  cases  may  not  be 
put,  in  which  we  would  inquire  whether  or  not  the  House  of  Commons 
were  justified  in  anv  particular  measure."  We  cannot  fail  to  see  that  the 
one  sentence  is  in  direct  contradiction  to  the  other.  The  latter  puts  an 
end  to  the  claim  to  authorise  any  act  without  the  agent's  being  subjected 
to  any  inquiry.  It  equally  overthrows  that  doctrine  of  the  subordination 
of  courts,  which  would  condemn  the  first  criminal  tribunal  of  England 
to  silence  and  submission  if  either  house  should  unhappily  be  induced  to 
give  their  warrant  to  a  crime. 

Lord  Kbnyon  supposes  a  case,  in  which  the  court  would  "  undoubt- 
edly" pay  no  attention  "  to  an  injunction  from  the  House  of  Commons ;"' 
and  he  seems  to  think  the  case  too  enormous  to  have  been  ever  possible. 
"  If,  for  instance,  they  were  to  send  their  serjeant  at  arms  to  arrest  a  coun- 
sel here  who  was  arguing  a  case  between  two  individuals,  or  to  grant  an 
injunction  to  stay  the  proceedings  here  in  a  common  action."  Yet  those 
enormities,  too  gross  to  be  thought  possible,  were  the  daily  proceedings  of 
the  House  of  Commons  in  former  times ;  nay,  they  fall  short  of  the  truth. 
Not  only  did  that  great  assembly  in  Charles  the  Second's  time  placard 
Westminster  Hall  with  injunctions  to  barristers  (some  of  Lord  Ken  yon  's 
most  illustrious  predecessors)  against  daring  to  appear  in  the  discharge 
of  their  duty  to  tneir  clients,  but  they  sent  their  serjeant  at  arms  to  arrest 
and  imprison  counsel,  solicitors,  and  parties  who  had  violated  their  pri- 
vileges by  presuming  to  appear  at  the  bar  of  the  highest  court  of  appeal 
ki  the  country.  They  may  not  have  granted  their  formal  injunction  to 
stay  proceedings  in  a  common  action ;  but  they  constantly  decided  the 
subjects  of  common  actions  as  matters  of  privilege,  solely  because  one 
of  the  parties  interested  happened  to  be  one  of  their  own  body.  If  Lort 
Ken  yon  had  been  chief  justice  in  the  days  of  Sir  John  Fagg  and  Dr 
Shirley,  (6  How.  St.  Tr.  1 121,)  and  either  of  them  had  sued  out  his  wri 
of  habeas  corpus  before  him,  and  had  appeared  to  be  in  Newgate  foi 
the  offence  of  submitting  his  case  to  be  argued  in  the  House  of  Lords,  it 
is  plain  that  he  would  have  inquired  whether  the  house  was  justified  in 
that  particular  measure,  and  would  have  restored  the  prisoners  to  free- 
dom. Yet  their  resolution  was  "  a  proceeding  by  one  branch  of  the 
legislature,"  "  a  proceeding  of  those  who,  by  the  constitution,"  were  "  the 
guardians  of  the  liberties  of  the  subject."  This  inconsistency  in  a  person 
of  Lord  Kenyon's  wonderful  acuteness,  as  well  as  other  inaccuracies 
hereafter  to  be  noticed,  make  one  regret  that  the  judgment  in  this  case, 
like  those  before  whom  Murray  and  Crosby  had  been  brought,  was  not 
more  deliberately  prepared.  It  was  given  "on  the  instant,  not  in  a  full 
court,  not  after  hearing  both  sides.  It  bears  marks  of  haste,  and,  we 
cannot  deny,  of  the  excitement  and  inflammation  which  belonged  to  the 
extraordinary  times  in  which  it  occurred. 

I  do  not  pretend  to  discuss  at  length  the  particulars  of  every  case  in 
which  the  doctrine  of  privilege  is  asserted;  but  two,  of  paramount  mag- 
nitude and  importance,  cannot  be  passed  over.  Sir  W.  Williams  was 
prosecuted  (13  How.  St.  Tr.  I860,  S.  C.  2  Show.  417,)  by  ex  officio 
information  for  an  order  signed  by  him  as  speaker,  authorising  the  publi- 
cation and  sale  of  Dangerfield's  Narrative,  being  a  slanderous  libel  ot 
James,  duke  of  York,  four  years  after  that  order  had  been  given.  His 
trial  did  not  come  on  till  the  duke  had  ascended  the  throne ;  he  pleaded 
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to  the  jurisdiction  of  the  court,  and  that  pjca  is  admitted  to  nave  been 

Soperly  overruled ;  he  then  pleaded  as  a  justification  the  order  of  the 
ouse  of  Commons,  and  that  plea  was  set  aside  without  argument.  He 
was  fined  10,000/.,  and  afterwards  the  fine  was  reduced  to  8,000/.  He 
never  questioned  this  sentence,  nor  has  it  been  reversed  by  any  court  or 
by  act  of  parliament;  on  the  contrary,  Lord  Ken  vow,  in  the  case  last 
under  discussion,  appears  to  inc  to  have  considered  it  as  good  law ;  but, 
at  the  moment,  his  memory,  in  general  so  faithful,  misled  him  as  to  the 
facts.  He  said,  "  the  publication  was  a  paper  of  a  private  individual, 
and  under  pretence  of  the  sanction  of  the  House  of  Commons  au  indi- 
vidual published."  (8  T.  K.  290.)  Now,  though  the  narrative  was  indeed 
the  paper  of  a  private  individual,  it  was  adopted  by  the  house,  who 
ordered  its  publication ;  the  speaker  did  not  publish  as  an  individual, 
nor  under  pretence  of  their  sanction,  but  as  speaker,  and  by  their  direct 
command.  It  was,  therefore,  an  act  done  in  parliament.  The  pro- 
ceeding was  by  consequence  a  breach  of  the  fundamental  privilege 
which  exempts  all  that  is  there  done  from  question.  The  affair  was 
taken  up  by  the  convention  parliament;  the  Bill  of  Rights  refers  to  it ; 
the  judgment  would  probably  have  been  reversed  by  parliament,  like 
the  attainders  of  llussel  and  Sidney,  if  the  bill  introduced  for  that  pur- 
pose had  not  contained  a  most  iniquitous  provision  for  reimbursing  the 
sufferer  out  of  the  estates  of  the  attorney-general,  which  caused  its 
rejection  by  the  lords. 

Even  if  this  case  were  not  bad  law,  it  would  be  worthy  of  the  severest 
censure:  a  prosecution  by  the  crown  of  a  single  member  of  parliament 
for  the  misdeed  of  all,  commenced  years  after,  the  defence  indecently 
scouted  from  the  court  without  a  hearing,  and  the  conviction  followed 
by  an  excessive  penalty.  But  in  what  respect  can  it  be  said  to  bear  the 
least  analogy  to  the  present  case  I  The  speaker  is  ndt  here  sued :  the 
sale  of  the  present  libel  is  not  by  the  speaker,  nor  took  place  within  the 
walls  of  parliament.  If  any  officer  of  the  house  had  been  held  innocent 
in  disseminating  that  mass  of  atrocious  falsehood,  if  any  bookseller  had 
been  held  justified  in  selling  it,  because  the  speaker  ordered  that  it 
should  be  sold  for  the  benefit  of  the  libeller,  that  would  have  been  indeed 
a  case  in  point.  But  I  find,  in  3  Mod.  68,  (Rex  v.  Dangerfield,)  that 
Dangerfield  himself  had  been  convicted  and  punished  for  this  same 
publication ;  and  of  that  sentence  I  do  not  find  that  the  legality  any 
more  than  the  justice  has  ever  been  challenged ;  yet  it  is  plain  that  the 
speaker's  order  under  the  authority  of  the  house  would  have  been  as 
good  a  justification  to  him  for  publishing,  as  the  resolution  of  the  house 
can  now  be  to  the  present  defendant.  These  two  cases  afford  the  true 
distinction;  Rex  v.  Williams,  13  How.  St.  Tr.  1360,  was  ill  decided, 
because  he  was  questioned  for  what  he  did  by  order  of  the  house,  within 
die  walls  of  parliament.  Rex  v.  Dangerfield,  (3  Mod.  68,)  is  undoubted 
law,  because  he  sold  and  published,  beyond  the  walls  of  parliament, 
under  an  order  to  do  what  was  unlawful. 

Lord  Shaftesbury,  in  29  Car.  2,  (0  How.  St.  Tr.  1269;  S.  C.  1  Mod. 
144 ;  3  Keb.  792,)  sought  his  discharge  from  imprisonment  in  the  tower 
on  an  order  of  the  lords  spiritual  and  temporal  to  keep  him  and  two 
Ather  lords  in  safe  custody,  "during  his  majesty's  pleasure,  and  the 
pleasure  of  this  house,  for  high  contempts  committed  against  this  house." 
j  he  return  was  open  to  serious  objection,  as  may  be  seen  in  the  long 
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arguments  reported  at  p.  144,  of  1  Mod.  Of  the  three  judges  who 
remanded  the  earl,  one  said  that  the  return,  made  by  an  ordinary  court 
of  justice,  would  have  been  ill  and  uncertain,  but  would  not  say  what 
would  be  the  consequence  as  to  that  imprisoriment  if  the  session  were 
determined.  The  second  said,  "  the  return,  no  doubt,  is  illegal,  but  the 
question  is  on  a  point  of  jurisdiction,  whether  it  may  be  examined  here? 
This  court  cannot  intermeddle  with  the  transactions  of  the  high  court  of 
peers  in  parliament,  during  the  session,"  "  therefore  the  certainly  or 
uncertainty  of  the  return  is  not  material,  for  it  is  not  examinable  here; 
but  if  the  session  had  been  determined,  I  should  be  of  opinion  ihat  he 
ought  to  be  discharged."  And  the  third,  the  chief  justice,  thought  the 
court  had  no  jurisdiction,  for  reasons  unconnected  with  the  continuance 
of  the  session.  It  is  strange  that  the  duration  of  the  session,  on  which 
the  judgments  turn  so  much,  is  now  held  to  be  immaterial  w  here  the 
lords  commit.  This  decision,  which  undeniably,  and  a  fortiori,  would 
give  a  sanction  to  many  later  ones,  and  many  dicta  touching  privilege 
which  arose  on  habeas  corpus,  is  cited  by  Lord  Ellen  borough,  in  Burdett 
v.  Abbot,  14  East,  147,  without  a  comment.  In  Rex  v.  Floiter,  >  T.  R. 
314,  allusion  is  made  to  it  by  Lord  Ken  yon,  without  considering  its 
authority  in  point  of  law.  Mr.  Justice  Holroyd,  when  arguing  Sir  F. 
Burden's  case  at  the  bar,  (14  East,  62 — 70,)  distinguished  between  that 
action,  in  which  the  nature  of  the  contempt  appeared  in  the  plea,  and  the 
return  to  the  habeas  corpus  stating  the  contempt  in  general  terms ;  he 
distinguished  also  between  an  action  and  the  proceedings  by  habeas 
corpus. 

One  feature  of  Shaftesbury's  case,  6  How.  St.  Tr.  1289,  is  curious, 
though  not  perfectly  singular :  the  very  proceedings  of  the  House  of 
Lords,  to  which  the  Court  of  King's  Bench  yielded  their  entire  acquies- 
cence, were  condemned  by  the  same  house,  19th  November,  1080,  as 
"contrary  to  the  freedom  of  parliament,"  "derogatory  to  the  authority 
of  parliament,  and  of  evil  example  and  precedent  to  posterity."  (6 
How.  St.  Tr.  1310.)  The  order  and  proceedings  were  thereupon 
adjudged  "  unparliamentary  from  the  beginning,  and  in  the  whole  pro- 
gress thereof,  and  therefore  were  all  ordered  to  be  vacated,  that  the 
same  or  any  of  them  may  never  be  drawn  into  precedent  for  the  future." 
In  the  same  manner,  after  Lord  Camden  and  the  Court  of  Common  Pleas 
had  held  Mr.  Wilkes  entitled  to  his  release  from  custody  before  his  trial 
on  an  indictment  for  libel,  by  reason  of  his  privilege  as  a  member  of 
parliament,  (19  How.  St.  Tr.  989,)  the  House  of  Commons  came  to  a 
vote  that  themselves  possessed  no  such  privilege.  (15  Pari.  Hist.  1362.) 
By  which  authority  in  such  cases  should  we  be  bound  ?  By  that  of  our 
own  law  books,  our  daily  guides,  which  however  would  appear  to  refer 
us  to  the  journals,  or  by  that  of  the  journals  of  the  house,  in  which  the 
lex  et  consuetudo  parliamenti  are  treasured,  but  which  are  supposed  to 
be  hidden  from  our  view.  I  think  the  attorney-general  referred  us  to  the 
latter,  of  which  he  had  before  assured  us  that  we  were  ignorant.  Yet  in 
Shaftesbury's  case,  6  How.  St.  Tr.  1269,  these  journals  would  overturn 
the  authority  of  the  court.  So,  in  the  Middlesex  election  contests 
between  Wilkes  and  Luttrell,  it  is  notorious  that  the  law  of  parliament 
was  laid  down  in  the  most  opposite  sense  on  different  occasions  by  the 
House  of  Commons. 

But,  as  to  these  proceedings  by  habeas  corpus,  it  may  be  enough  to 
say  that  the  present  is  not  of  that  class,  and  that,  when  any  such  may 
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come  before  us,  we  will  deal  with  it  as  in  our  judgment  the  law  may 
appear  to  require. 

The  attorney-general  told  us  of  another  case  in  point  in  his  favour, 
Burdett  v.  Abbot,  14  East,  1.  We  must  then  examine  that  case  fully. 
The  plaintiff  committed  a  breach  of  privilege  by  the  publication  of  a 
libel ;  the  defendant,  the  speaker,  statins  the  fact  on  the  face  of  his  war- 
rant, committed  him,  by  order  of  the  house,  to  prison ;  an  action  was 
brought  for  this  assault  and  false  imprisonment.  Did  the  House  of 
Commons  threaten  the  plaintiff,  or  his  attorney,  or  counsel  for  a  con- 
tempt of  their  privileges  ?  On  the  contrary,  by  an  express  vote,  they 
directed  their  highest  officer  to  plead  and  submit  himself  to  the  juris- 
diction of  this  court.  When  the  suit  was  pending,  did  they  entertain 
questions  on  the  course  of  the  proceedings,  or  resolve  that  they  alone 
could  define  their  own  privileges,  or  declare  that  judges  who  should 
presume  to  form  an  opinion  at  variance  with  their's  should  be  amenable 
to  their  displeasure  ?  They  suffered  the  cause  to  make  the  usual  progress 
through  its  stages,  and  placed  their  arguments  before  the  court.  Their 
arguments  were  just;  their  conduct  had  been  lawful  in  every  respect. 
The  court  gave  judgment  in  the  speaker's  favour.  The  grounds  of  the 
decision  were,  not  tnat  all  acts  done  by  their  authority  were  beyond 
the  reach  of  inquiry,  or  that  all  which  they  called  privilege  was 
privilege,  and  sacred'from  the  intrusion  of  law,  but  that  they  had  acted 
in  exercise  of  a  known  and  needful  privilege,  in  strict  conformity  with 
the  law. 

Let  us  now  see  what  was  acknowledged  by  the  court  to  be  the  privi- 
lege of  the  House  of  Commons.  Lord  Ellekboiiough,  almost  on  opening 
his  luminous  commentary  on  all  the  learning  so  profusely  poured  out  in 
the  discussion,  claims  for  the  High  Court  of  Parliament,  and  each  of  the 
houses  of  which  it  consists,  "  that  authority  of  punishing  summarily  for 
contempts  which  is  acknowledged  to  belong,  and  is  daily  exercised  as 
belonging,  to  every  superior  court  of  law,  of  less  dignity  undoubtedly  than 
itself."  (14  East,  138.)  This  is  the  position  established  by  him.  The 
nucleus  of  Mr.  Justice  Bayley's  careful  argument  is  in  these  few  words : 
*'  The  'House  of  Commons  has  not  only  a  legislative  character  and 
authority,  but  is  also  a  court  of  judicature."  If,  then,  the  house  be  a 
court  of  judicature,  it  must  "  have  the  power  of  supporting  its  own 
dignity  as  essential  to  itself;  and  without  the  power  of  commitment  for 
contempts,  it  could  not  support  its  dignity;"  p.  150.  Sir  V.  Gibbs,  the 
attorney-general,  who  argued  for  the  defendant,  took  the  same  ground 
of  justification ;  p.  85.  It  were  "  easy  to  show  that  every  court  in 
Westminster  Hall  has  the  same  power  of  commitment  for  contempts, 
and  that  they  could  not  exist  long  without  such  a  power."  "  If,  then, 
the  right  exist  in  tlie  courts  of  Westminster  Hall,  upon  what  principle,  it 
might  then  have  been  asked,  could  it  be  contended  that  the  same  right 
did  not  exist,  and  in  the  same  degree,  in  the  House  of  Commons  V9  (p.  86.) 
Such  was  the  principle  on  which  the  Exchequer  Chamber  affirmed  the 
judgment;  (Burdett  v.  Abbot,  4  Taunt.  101 ;)  and  the  question  proposed 
by  Lord  Eldon  in  the  House  of  Lords  to  the  judges,  before  that  tribunal 
of  the  last  resort  pronounced  in  favour  of  the  House  of  Commons,  con- 
fines it  in  the  same  manner.  (5  Dow.  199.)  The  decision  manifestly 
rests  on  the  privilege  to  punish  for  contempt,  inherent  no  doubt  in 
parliament  ana  in  each  house,  whether  regarded  in  the  legislative  or  in  the 
judicial  capacity,  but  which  it  only  possesses  in  common  with  the  court* 
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of  justice,  and  which  was  there  exercised  within  the  strictest  bounds  of 
common  law. 

This  great  case,  solemnly  argued  at  the  bar,  and  on  both  sides  with 
extraordinary  learning  and  power,  and  in  which  the  court  evidently  pur- 
sued their  own  inquiries  in  the  interval  between  the  arguments,  presents 
a  striking  contrast  to  the  rash  and  unmeasured  language  employed  by 
former  judges  in  ex  parte  proceedings,  as  writs  of  habeas  corpus,  and 
motions  for  criminal  information.  Lord  Ellen  borough  and  Bayley,  J. 
carefully  guard  themselves  against  adopting  such  expressions,  the  former 
dissenting  directly  from  Chief  Justice  De  Grey,  the  latter  quoting  with- 
out dissent  the  doctrine  laid  down  by  Holt  in  Regina  v.  Paly,  2  Ld. 
Ray.  1115.  With  the  same  freedom,  Lord  Ellen  borough  commented 
in  Rex  v.  Creevey,  1  M.  &  S.  273,  on  Lord  Kenyon's  dicta  in  Rex  v. 
Wright,  8  T.  R.  293. 

To  the  assertion  that  the  courts  have  always  acquiesced  in  the  un- 
limited claim  of  privilege,  I  have  already  stated  enough  to  authorise  me 
in  opposing  the  contrary  assertion.  I  proceed  to  prove  its  truth  in  other 
instances. 

The  phrases  wThich  I  have  selected  for  remark  out  of  the  cases  cited 
are  the  exception,  not  the  rule.  From  early  times  the  spirit  of  English 
judicature  has  been  more  free  and  independent.  Numerous  cases  were 
cited  in  the  argument  for  the  plaintiff,  in  Burdett  v.  Abbot,  14  East,  ], 
not  required  for  the  decision,  except  as  they  removed  the  preliminary 
obstacle  to  all  discussion.  They  have  been  repeated  in  able  tracts  ;  most 
of  them  were  criticised  by  the  attorney-general.  He  sought,  and  suc- 
cessfully in  some,  to  show  that  the  question  of  privilege,  under  the 
circumstances,  did  not  arise.  But  they  are  not  cited  for  their  circum- 
stances; their  use  is  to  show  that  the  courts  exercised  the  right  of 
examining  matters  supposed  to  be  protected  from  their  inquiry  by  privi- 
lege of  parliament.  For  this  purpose  it  is  enough  to  enumerate,  in  the 
words  of  Prynne,  Regist.  Part  4,  p.  815,  "the  cases  of  Larhe,  1  Hats. 
17,  Thorp,  lb.  28,  ClerkeAb.  34,  Hyde,  lb.  44,  Atmjll,  lb.  48,  lialsh,  lb. 
41,  Cosin,  lb.  42,  Ferrers,  lb.  53,  and  Trewynnard,  lb.  59,  which  (he 
says)  the  lord  chief  justice  vouched,  and  insisted  on  in  his  learned  argu- 
ment of  this  case,  to  the  great  satisfaction  of  those  of  the  long  robe,  and 
most  auditors  then  present,  as  well  members  of  the  Commons  House  as 
others;"  Cook's,  lb.  96,  PiedoIPs,  (cited  14  East,  47,  from  Prvnnc's 
Reg.  Part  4,  1213,)  and  others  might  be  added.  The  Duchess  of  8</mer~ 
set's  case,  Prynne's  Reg.  Part  4, 1214,  Fitzharris's.  8  How.  St/Tr.  223, 
and  others  not  necessary  to  be  named,  were  of  later  date.  The  chief 
justice  thus  eulogised  by  Prynne  was  SirO.  Bridgmam,  delivering  the 
judgment  of  the  court  in  Benyon  v.  Evelyn,  (O.  Bridgman's  judgments, 
324,)  who  brings  this  result  out  of  his  examination  of  ancient  authorities. 
"  That  resolutions  or  resolves  of  either  house  of  parliament,  singly,  in  the 
absence  of  the  parties  concerned,  are  not  so  concludent  to  courts  of  law, 
but  that  we  may  (with  due  respect  nevertheless  had  to  those  resolves  and 
resolutions,)  nay,  we  mvst,  give  our  judgment  according  as  we,  upon 
oath,  conceive  the  law  to  be,  though  our  opinions  fall  out  to  be  contrary 
to  those  resolutions  or  votes  of  cither  house."  That  Chief  Justice  Bridci- 
MAir  took  upon  ninrv*elf  to  decide  on  privilege  is  so  clear  from  his  own 
plain  words,  thai,  the  opinion  of  Holt  in  Jlshby  v.  White,  2  Ld.  Ray.  938, 
S.  C.  14  How.  St.  Tr.  695,  and  of  Holroyd,  in  arguing  Burdett  v. 
Abbot,  14  East,  49,  cannot  make  us  more  certain  of  the  fact.     The 
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attorney-general  does  not  deny  the  proposition,  but  would  parry  its  effect, 
by  showing  that  the  circumstances  appearing  there  raised  no  question 
of  privilege,  and  that  what  he  was  pleased  to  style  the  parade  of  learning 
on  the  subject  was  misapplied.  But  the  judge  avowed  his  right  and  duty : 
if  he  invaded  privilege  of  parliament,  by  laying  down  doctrines  incon- 
sistent with  it,  the  invasion  could  not  be  less  culpable  because  uncalled 
for  by  the  cause  in  hand. 

The  next  case  to  which  I  advert  in  truth  embraced  no  question  of 
privilege  whatever;  but,  as  one  of  the  highest  authorities  in  the  state  hag 
thought  otherwise,  I  shall  offer  some  comments  upon  it ;  I  mean  Jay  v. 
Topham,  12  How.  St.  Tr.  821.  The  House  of  Commons  ordered  the 
defendant,  their  serjeant-at-arms,  to  arrest  and  imprison  the  plaintiff  for 
having  dared  to  exercise  the  common  right  of  all  Englishmen,  of  pre- 
senting a  petition  to  the  king  on  the  state  of  public  affairs,  at  a  time  when 
no  parliament  existed.  For  this  imprisonment  an  action  was  brought. 
The  declaration  complained,  not  only  of  the  personal  trespass,  but  also 
of  extortion  of  the  plaintiff's  money  practised  by  defendant  under  colour 
of  the  speaker's  warrant.  The  plea  of  justification  under  that  warrant, 
which  could  not  possibly  authorise  the  extortion,  even  if  it  could  the 
arrest,  was  overruled  by  this  court,  no  doubt  with  the  utmost  propriety, 
for  the  law  was  clear;  Lord  Ellenborough  poiuts  this  out  in  the  most 
•  forcible  manner,  in  14  East,  109.  Yet  for  this  righteous  judgment  C.  L 
PcMB&RTOff  and  one  of  his  brethren  were  summoned  before  tne  Conven- 
tion parliament,  when  they  vindicated  their  conduct  by  unanswerable 
reasoning,  but  were,  notwithstanding,  committed  to  the  prison  of  New- 
gate for  the  remainder  of  the  session.  Our  respect  and  gratitude  to  the 
Convention  parliament  ought  not  to  blind  us  to  the  fact  that  this  sentence 
of  imprisonment  was  as  unjust  and  tyrannical  as  any  of  those  acts  of 
arbitrary  power  for  which  they  deprived  King  James  of  his  crown.  It 
gave  me  real  pain  to  hear  the  attorney-general  contend  that  the  two 
judges  merited  the  foul  indignity  they  underwent,  as  thev  had  acted  cor- 
ruptly in  concert  with  the  Duke  of  York.  In  support  of  tfris  novel  charge, 
he  produced  no  evidence,  nor  any  other  reason  but  that  the  plea,  as  set 
out  in  Nelson's  Abridgment,  (a)  appears  to  have  been  in  bar,  and  not  to 
the  jurisdiction.  But  the  Commons,  who  knew  their  own  motives,  made 
no  such  charge :  the  record  produced  there,  on  which  the  judges  were 
said  to  have  violated  the  law,  exhibits  a  bad  plea  for  the  reasons  assigned 
by  Lord  Elle.\borough  ;  and  the  judgment  punished  by  the  Commons 
could  not  have  been  different  without  a  desertion  of  duty  by  the  judges. 

We  have  arrived  at  the  Revolution,  in  which  Holt  took  a  conspicuous 
part.  He  owed  to  it  the  seat  which  he  filled  with  such  unrivalled  repu- 
tation. On  three  several  occasions  he  found  himself  compelled  to  deal 
*with  questions  of  privilege,  and  on  all  he  gave  his  judgment  against  the 
claim.  I  shall  not  dwell  minutelv  on  Knolh/s  case,  (or  Knoicles's  case, 
12  How.  St.  Tr.  1167;  S.  C.  2  Salk.  509;  1  Ld.  Ray.  10,)  where  he, 
with  the  whole  court,  came  to  a  different  conclusion  from  the  House  of 
Lords,  as  to  the  supposed  Earl  of  Banbury's  right  to  that  title.  The 
attorney-general  asserted  that  that  was  no  question  of  privilege,  but 
merely  whether  an  individual  was  a  peer  or  not  One  might  have  sup- 
posed that  the  issue,  whether  one  claiming  to  be  a  member  of  either  house 

(«)  9  Nets.  Ahr.  1948.    The  pica  there  is  that  pleaded,  not  in  Jay  v.  Tbpham,  but  in  Verdtm 
f  •  Tbphatn.    See  14  East,  109,  note  («), 
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of  parliament  was  such  or  not,  had  some  relation  to  parliamentary  privi- 
lege, especially  when  the  restraint  of  his  person  on  a  criminal  charge 
was  involved  in  that  question.  The  Lords  considered  it  matter  of  privi- 
lege, and  questioned  the  judges.  But  the  matter,  it  seems,  had  not  been 
formally  referred  to  the  House  of  Lords,  and  was  not  duly  brought  before 
them.  They  had,  however,  formally  given  judgment,  and  of  that  the 
court  was  informed.  How  could  the  court  know  that  the  Lords  had 
proceeded  extrajudicially,  if  utterly  ignorant  of  parliamentary  matters, 
or  be  permitted  to  inquire  into  their  methods  of  proceeding,  if  their  own 
subordinate  station  estopped  them  from  questioning  any  act  done  by  the 
paramount  authority  of  a  House  of  Parliament  ? 

Without  farther  pressing  Knolly's  case,  I  confess  it  was  not  without 
difficulty  that  I  could  trust  the  evidence  of  my  own  senses,  when  the 
attorney-general  set  aside  the  authority  of  Ashby  v.  White,  2  Ld.  Ray. 
938,  (S.  C.  14  How.  St.  Tr.  695,)  by  declaring  that  it  was  not  a  question 
of  parliamentary  privilege.  If  not,  the  three  justices  who  differed  from 
the  chief  justice  were  strangely  deceived :  the  chief  justice  himself  mis- 
apprehended both  their  reasoning  and  his  own.  The  House  of  Lords 
was  mistaken  in  their  view  of  the  subject,  when  they  adopted  the  chief 
justice's  opinion  against  that  of  his  three  brethren.  And  the  House  of 
Commons  was  most  of  all  ignorant  of  the  truth,  when  (January  17th, 
1704,  14  How.  St.  Tr.  696,  three  days  after  the  Lords  had  reversed  the  $ 
judgment  of  the  Queen's  Bench)  being  "informed,  that  there  had  been 
an  extraordinary  judgment  given  in  the  House  of  Lords  upon  a  writ  of 
error  from  the  Court  of  Queen's  Bench,  in  a  cause  between  Matthew 
Ashby  and  William  White,  wherein  the  privileges  of  the  house  were  con- 
cerned" they  brought  the  proceedings  before  them,  and  after  great  debate 
resolved,  p.  776,  that  Ashby  having,  in  contempt  of  the  jurisdiction  of 
the  house,  commenced  such  action,  was  guilty  of  a  breach  of  their  privi- 
leges, and  that  whoever  should  presume  to  do  tfie  like,  and  all  attorneys, 
solicitors,  counsellors,  Serjeants  at  law,  soliciting,  prosecuting,  or  pleading 
in  any  such  case,  "  are  guilty  of  a  high  breach  of  tlie  privilege  of  this 
house"  The  Lords,  (p.  799,)  after  full  inquiry  by  a  committee,  resolved, 
on  the  other  hand,  "  that  the  declaring  Matthew  Ashby  guilty  of  a  breach 
of  the  privilege  of  the  House  of  Commons,  for  prosecuting  an  action  against 
the  constables  of  Aylesbury,  for  not  receiving  his  vote  at  an  election, 
after  he  had,  in  the  known  and  proper  methods  of  law,  obtained  a  judg- 
ment in  parliament  for  recovery  of  his  damages,  is  an  unprecedented 
attempt  upon  the  judicature  of  parliament,  and  is  in  effect  to  subject  the 
law  of  England  to  the  votes  of  the  House  of  Commons" 

And  now  we  are  gravely  informed  that  this  case  concerned  not  the 
privileges  of  parliament.  If,  however,  the  opinion  of  all  the  judges  and 
of  both  houses,  and  of  all  historians  and  all  lawyers  till  that  assertion 
was  made,  be  correct,  then  that  case  decided  that  the  courts  of  law  were 
~*ot  bound  by  the  opinion  of  the  Commons'  House  on  matters  of  election, 
whereupon  they  claimed  the  sole  right  of  judging,  and  had  actually  given 

J'udgment ;  but  that  the  law  must  take  its  course,  as  if  no  such  judgment 
ad  been  given  by  the  House  of  Commons,  and  no  such  privilege  claimed. 
On  this  point  the  decision  has  never  to  my  knowledge  feeen  impugned  in 
any  of  our  courts.  Lord  Mansfield  is  supposed  to  have  dissented  from 
it,  but  his  doubt  applies  to  the  form  of  declaration  {a)  merely ;  and  his 

(a)  See  also,  as  to  the  opinion  of  Tracy,  Jn  2  Ld.  Ray.  95a 
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own  practice  at  the  bar,  (14  East,  59,  note  b,)  of  asking  leave  of  the 
House  of  Commons  to  commence  such  actions,  proves  only  his  cautious 
desire  to  avoid  and  avert  from  his  clients  the  doom  denounced  against 
Ashby,  Patv,  and  their  brother  burgesses  and  others  in  pari  delicto,  their 
counsel  and  attorneys. 

In  the  case  commonly  designated  as  The  Case  of  the  Men  of  Ayles- 
bury, (Regina  v.  Paty,  2  Ld.  Ray.  1105;  S.  C.  14  How.  St.  Ti\  84U,)  a 
question  of  the  utmost  difficulty  and  importance  was  brought  before  the 
same  chief  justice,  and  the  court  of  Queen's  Bench.  The  House  of 
Commons,  acting  on  the  resolution  just  cited,  pronounced  those  persons 
guilty  of  the  breach  of  privilege  there  prohibited,  and  sent  them  to 
Newgate  for  a  contempt  in  bringing  their  action.  They  sued  out  their 
habeas  corpus.  Holt,  in  a  judgment  of  the  highest  excellence,  (a)  gave 
such  reasons  for  restoring  them  to  liberty  as  it  is  easier  to  outvote  than 
answer :  the  other  three  judges  thought  the  adjudication  of  the  House  of 
Commons  on  a  contempt  brought  before  them  could  not  be  gainsayed  in 
that  proceeding.  The  judges  of  the  other  courts  are  understood  to  have 
concurred  with  the  majority  in  the  Queen's  Bench ;  and  the  opinion  just 
cited  must  be  taken  as  that  of  eleven  judges  against  one.  But  the  other 
eight  could  only  have  stated  their  first  impression,  without  publicity,  and 
without  hearing  the  argument.  There  is  no  satisfaction  in  dwelling  on 
the  angry  contests  between  the  two  houses  which  ensued.  The  pecu- 
liarity of  the  circumstances  leaves  a  doubt  whether  the  law  can  be 
considered  as  settled  by  what  then  occurred.  (See  14  East,  92,  note  6). 
But,  even  supposing  that  this  court  would  be  bound  to  remand  a  prisonei 
committed  by  the  house  for  a  contempt,  however  insufficient  the  cause 
set  out  in  the  return,  that  could  only  be  in  conseauence  of  the  house 
having  jurisdiction  to  decide  upon  contempts.  In  this  case  we  are  not 
trying  the  right  of  a  subject  to  be  set  free  from  imprisonment  for  con- 
tempt, but  whether  the  order  of  the  House  of  Commons  is  of  power  to 
protect  a  wrong  doer  against  making  reparation  to  the  injured  man. 

When  the  judges  were  supposed  to  have  unanimously  agreed  to  sur- 
render their  right  of  examining  whatever  may  have  been  done  by 
authority  of  parliament,  some  very  important  declarations  by  some  of  the 
most  eminent  among  them  must  have  been  forgotten.  Lord  Chief  Justice 
Willes  avowed  the  contrary  resolution :  "  I  declare  for  myself  that  I 
will  never  be  bound  by  any  determination  of  the  House  of  Commons 
against  bringing  an  action  at  common  law  for  a  false,  or  a  double  return, 
and  a  party  injured  may  proceed  in  Westminster  Hall  notwithstanding 
anv  order  "of  the  house:"  Wynne  v.  Middleton,  1  Wils.  128. 

What  was  said  by  Lord  Mansfield  in  the  House  of  Lords,  respecting 
the  privileges  of  the  other  house  in  the  Middlesex  election,  is  the  more 
weighty,  because  he  was  then  upholding  the  privilege  of  the  latter  in 
election  matters:  (16  Pari.  Hist.  653.)  "  Declarations  of  the  law,"  said 
he,  •'  made  by  either  house  of  parliament,  were  always  attended  with 
bad  effects :  he  had  constantly  opposed  them  whenever  he  had  an  oppor- 
tunity, and  in  his  judicial  capacity  thought  himself  bound  never  to  pay 
the  least  regard  to  them."  He  exemplified  this  remark  by  reference  to 
general  warrants:  although  thoroughly  convinced  of  their  illegality, 
"which  indeed  naming  no  persons  were  no  warrants  at  all,  he  was 
sorry  to  see  the  House  of  Commons  by  their  vote  declare  them  to  be 

(a)  See  "  The  judgements  delivered  by  the  Lord  Chief  Justice  Holt,"  &c.  from  the  original 
MSSM  ed.  1837.    Ante,  p.  39,  note  (6). 
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illegal.  That  it  looked  like  a  legislative  act  which  yet  had  no  force  nor 
effect  as  a  law :  for  supposing  the  house  had  declared  them  to  be  legal, 
the  courts  in  Westminster  would  nevertheless  have  been  bound  to  declare 
the  contrary ;  and  consequently  to  throw  a  disrespect  on  the  vote  of  the 
house."  "  He  made  a  wide  distinction  between  general  declarations  of 
law,  and  the  particular  decision  which  might  be  made  by  either  house, 
in  their  judicial  capacity,  on  a  case  coming  regularly  before  them,  and 
properly  the  subject  of  their  jurisdiction."  "  Here"  (that  is  in  a  case  of 
election)  "  they  did  not  act  as  legislators,  pronouncing  abstractedly  and 
generally  what  the  law  was,  and  for  the  direction  of  others ;  but  as 
judges,  drawing  the  law  from  the  several  sources  from  which  it  ought  to 
be  drawn,  for  their  own  guidance  in  deciding  the  particular  question 
before  them,  and  applying  it  strictly  to  the  decision  of  that  question." 

The  dispute  between  the  two  houses  in  1784,  (see  24  Part.  Hist.  494, 
et  seq.)  when  the  commons  issued  a  kind  of  mandate  to  the  treasury  to 
suspend  the  payment  of  certain  bills  till  the  house  should  further  direct, 
was  in  fact  a  struggle  between  the  two  great  parties  in  the  country. 
The  lords  by  a  large  majority  condemned  that  proceeding,  and  resolved 
(as  the  same  house  had  almost  in  corresponding  terms  resolved  at  the 
close,  in  1704,  of  the  Aylesbury  case) — "  That  an  attempt,  in  any  one 
branch  of  the  legislature,  to  suspend  the  execution  of  the  law,  by  sepa- 
rately assuming  to  itself  the  direction  of  a  discretionary  power,  which,  by 
an  act  of  parliament,  is  vested  in  any  body  of  men  to  be  exercised  as  they 
shall  deem  expedient,  is  unconstitutional."  (24  Pari.  Hist.  497.)  The  doc- 
trine was  enlarged  upon  by  Lord  Thurlow,  who  spoke  of  the  resolutions 
of  the  House  of  Commons  in  terms  preserved  by  tradition,  which  there 
might  be  impropriety  in  repeating.  The  commons  defended  their  resolution 
by  asserting  that,  in  fact,  it  did  not  fairly  bear  the  import  ascribed  to  it. 
Lords  Mansfield  and  Loughborough  took  the  same  line  in  answering 
Lord  Thurlow,  both  fully  admitting  with  him,  that  the  commons  have 
no  power  to  suspend  the  law  by  their  resolutions.  The  former  said,  (ib. 
517,)  that  "  for  either  branch  of  the  legislature  to  attempt  to  suspend  the 
execution  of  the  law,  was  undoubtedly  unconstitutional."  "  It  had  been 
stated  as  a  ground  for  voting  it,  (a)  that  the  House  of  Commons  had 
come  to  a  resolution  militating  against  a  clause  of  the  21st  of  the  present 
king.  What  then  ?  A  resolution  of  the  House  of  Commons  would  not 
suspend  the  law  of  the  land.  A  resolution  of  the  House  of  Commons, 
ordering  a  judgment  to  be  given  in  any  particular  manner,  would  not  be 
binding  in  the  courts  of  Westminster  Hall." 

Nor  can  I  refrain  from  quoting  the  characteristic  burst  of  sentiment 
with  which  Lord  Erskine  remarked  in  1810  on  some  censure  cast  on 
Sir  Francis  Burdett,  for  appealing  to  the  law  against  the  legality  of  the 
speaker's  warrant.  "  No  man  would  more  zealously  defend  the  privi- 
leges of  parliament,  or  of  either  house  of  parliament,  than  he  should ; 
and  he  admitted,  that  what  either  branch  of  the  legislature  had  been  for 
the  course  of  ages  exercising  with  the  acquiescence  of  the  whole 
legislature,  would,  in  the  absence  of  statutes,"  "be  evidence  of  the 
common  law  of  parliament,  and,  as  such,  of  the  common  law  of  the 
land.  The  jurisdiction  of  courts  rested  in  a  great  measure  upon 
the  same  foundation :  but  besides  that,  these  precedents,  as  applicable 
alike  to  all  of  them,  were  matters  of  grave  and  deliberate  considera 

(a)  The  proposed  resolution  of  the  House  of  Lords. 
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tion.  they  were,  and  must  be,  determined  hi  the  end  by  the  aw." 
u  The  contrary  was  insisted  upon  by  the  commons,  when  they  com- 
mitted Lord  Chief  Justice  Pemberton  for  holding  plea  of  them  in  his 
court ;  but  so  far  was  he  from  considering  such  a  claim  as  matter  of 
argument  undei  this  government  of  law,  that  I  say  advisedly,  said  his 
lordship,  that  if,  upon  the  present  occasion,  a  similar  attack  was  made 
upon  my  noble  and  learned  friend  (Lord  Ell  but  borough)  who  sits  next 
me,  for  the  exercise  of  his  legal  jurisdiction,  I  would  resist  the  usurpation 
with  my  strength,  and  bones  and  blood."  "  Why  was  any  danger"  "  to 
be  anticipated  by  a  sober  appeal  to  the  judgment  of  the  laws  1  If"  "  the 
judges  had  no  jurisdiction  over  the  privileges  of  the  House  of  Commons, 
they  would  say  they  had  no  jurisdiction.  If  they  thought  they  had,  they 
would  give  a  just  decision  according  to  the  facts  and  circumstances  of 
the  case,  whatever  they  might  be."  (16  Cobb.  Par.  Deb.  851.) 

After  these  decisions  in  our  courts,  and  these  strong  and  vehement 
declarations  of  opinion,  by  some  of  the  greatest  luminaries  of  the  law,  it 
is  too  much  to  seek  to  tie  our  hands  by  the  authority  of  all  our  pre- 
decessors. 

On  Lord  Brougham's  judgment  in  the  case  of  Mr.  Long  Wellesley, 
lately  published  by  himself,  (Speeches  of  Lord  Brougham,  vol:  iv.  p.  357,) 
and  reported  also  in  2  Russel  and  Mylne,  639,  for  obvious  reasons  I  shall 
observe  but  shortly.  He  adopted  in  its  fullest  terms  the  resolution  ex- 
pressed by  C.  J.  Willes,  1  Wils.  128,  ante,  p.  138,  and  carried  it  no 
farther,  though  his  form  of  expression  is  perhaps  more  striking  and 
forcible.  "  If  instead  of  justly,  temperately,  and  wisely  abandoning  this 
monstrous  claim,  I  had  found  an  unanimous  resolution  of  the  house  in  its 
favour,  I  should  still,  (and  it  is  this  which  made  me  interpose  to  assure 
the  counsel  that  I  needed  not  the  resolution  of  the  House  of  Commons  in 
favour  of  the  Court  of  Chancery,)  I  should  still  have  steadily  pursued  my 
own  course,  and  persisted  in  acting  according  to  what  I  knew  to  be  the 
law."  (Mr,  Long  Wellesley9 s  case,  2  Russ.  &  M.  660.)  A  declaration  the 
more  remarkable,  as  proceeding  from  a  judge  lon<j  known  as  the  cham- 
pion of  all  popular  rights,  the  jealous  asserter  of  aU  the  real  privileges  of 
that  assembly,  where  his  station  and  his  services  may  be  thought  to  place 
his  name  on  a  level,  at  least,  with  greatest  of  all  those,  either  lawyers  or 
statesmen,  who  have  come  after  him  upon  the  same  stage. 

It  is  indeed  true  that  that  avowal  of  opinion  was  no  more  necessary 
for  the  decision  than  perhaps  the  discussion  of  Chief  Justice  Bridgmah 
and  the  declared  resolution  of  Chief  Justice  Willes.  But  would  that 
circumstance  render  the  sentiment  less  offensive,  if  it  really  assailed  the 
independence  and  dignity  of  the  House  of  Commons  ?  Quite  the  con- 
trary.    Yet  there  was  no  committee,  no  resolution,  no  menace. 

Two  admissions  were  made  by  the  attorney-general  in  the  course  of 
his  argument  here,  either  of  which  appears  to  me  fatal  to  his  case.  He 
very  distinctly  recognised  the  words  of  Lord  Mansfield,  that,  if  either 
house  of  parliament  should  think  fit  to  declare  the  general  law,  that  de- 
claration is  undoubtedly  to  be  disregarded,  adding  that  it  should  be  treated 
with  contempt  Now  such  declaration  would  be  a  proceeding  of  the 
house,  and  so  above  all  inquiry. 

Again,  if  the  due  subordination  of  courts  is  the  guiding  principle,  the 
declaration,  even  if  against  law,  by  a  superior  court,  demands  respect 
and  deference,  if  not  acquiescence.  But  the  declaration  of  general  law 
may  arise  in  the  course  of  an  inquiry  respecting  privilege :  the  claim 
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advanced  by  the  report  of  the  committee(a)  is  that  the  house  is  the  solo 
and  exclusive  judge  of  the  extent  of  its  own  privileges,  and  the  attorney- 
general,  in  the  same  spirit,  informed  us,  on  the  part  of  the  House  of 
Commons,  of  his  and  their  "  confidence  that,  when  we  should  be  informed 
that  the  act  had  been  done  in  the  exercise  of  a  privilege,  we  should  hold 
that  we  could  no  longer  inquire  into  the  matter."  He  warned  us  that, 
this  being  a  question  of  privilege,  we  have  no  power  to  decide  it ;  and 
told  us  that  whenever  either  house  claims  to  act  in  exercise  of  a  power 
which  it  claims,  the  question  of  privilege  arises.  But,  if  the  claim  were 
to  declare  a  general  law,  the  attorney-general  agrees  that  no  weight 
would  belong  to  it.  Clearly  then  the  court  must  inquire  whether  it  be  a 
matter  of  privilege,  or  a  declaration  of  general  law :  as  indisputably,  if  it 
be  a  matter  of  general  law,  it  cannot  cease  to  be  so  by  being  invested 
with  the  imposing  title  of  privilege. 

The  other  concession  to  which  I  alluded  is,  that,  when  matter  of 

Erivilege  comes  before  the  courts  not  directly  but  incidentally,  they  may, 
ecause  they  must,  decide  it.  Otherwise,  said  the  attorney-general,  there 
would  be  a  failure  of  justice.  And  such  has  been  the  opinion  even  of 
those  judges  who  have  spoken  with  the  most  profound  veneration  of 
privilege.  The  rule  is  difficult  of  application.  Lord  Ellenborough  and 
and  the  court,  as  well  as  the  defendant's  learned  counsel,  felt  it  to  be  so, 
in  Burdett  v.  Abbot  9  14  East,  1.  The  learned  report  of  the  select  com- 
mittee states,(6)  in  direct  terms,  that  they  "  have  not  been  able  to  dis- 
cover any  satisfactory  rule  or  test  bv  which  to  ascertain  in  all  cases 
whether  the  question  of  privilege  would  be  deemed  to  arise  directly  or 
incidentally ;  there  are  many  cases  which  might  be  decisively  placed  in 
the  one  class  or  the  other,  but  there  may  be  also  very  many  which  cannot 
be  so  assigned." — "  Your  committee  are  of  opinion  that  the  courts  have 
no  jurisdiction  to  decide  upon  privilege,  either  directly  or  incidentally, 
in  any  sense  inconsistent  with  the  independence  and  exclusive  jurisdiction 
of  parliament.  If  such  a  jurisdiction  did  exist  of  deciding  incidentally 
upon  privilege,  uncontrolled  by  parliament,  it  would  lead  to  proceed- 
ings as  incongruous,  and  as  effectually  destructive  of  the  independence 
of  parliament  as  if  the  direct  jurisdiction  existed ;  a  consequence  which, 
together  with  the  extreme  uncertainty  of  the  extent  of  the  rule,  makes  it 
indispensably  necessary  that  it  should  be  investigated." 

The  report  (pp.  13,  15;  sects.  61,  65,)  seems  to  consider  that  the 
question  of  privilege  arose  incidentally  in  the  former  trial  between  these 
parties,  (see  p.  61,  note  a,  ante,)  and  points  out  very  serious  inconveni- 
ences that  may  flow  from  according  to  courts  of  justice  this  power  of 
deciding  incidentally.  The  opinion  that  the  courts  have  no  jurisdiction 
to  decide  upon  privilege,  either  directly  or  incidentally,  undergoes  some 
apparent  qualification  by  a  reference  to  the  sense  in  which  the  words  are 
used.  It  appears  that  the  courts  have  no  such  jurisdiction  "  in  any  sense 
inconsistent  with  the"  "  exclusive  jurisdiction  of  parliament."  (Report, 
&c,  p.  13,  s.  60.)  I  would  not  venture  to  speaji  with  absolute  certainty 
of  the  meaning  of  this  passage ;  but  I  imagine  that  a  body  which  has  no 
jurisdiction  to  act  in  any  sense  inconsistent  with  the  exclusive  jurisdiction 
of  another  body  can  possess  no  jurisdiction  at  all.  I  think,  then,  it  mus* 
be  assumed,  that  the  committee  of  the  late  House  of  Commons  declarer 

(a)  "Report,"  &c.  (cited,  ante,  p. 89,  note  (6;)  page  17, sect  78. 
(6)  •  Report,"  &c  (cited,  ante,  p.  89,  note  (6  ;)  page  13,  aecta.  59,  60. 
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that  the  courts  have  no  jurisdiction  whatever  to  decide  even  incidentally 
on  any  matter  of  privilege ;  their  resolutions  having  reference  to  this  pre- 
ceding part  of  their  report. 

Now  this  power  is  denied  to  the  courts  by  this  report  for  the  first  and 
only  time.  Even  the  appendix  (see  appendix,  No.  3,  p.  25  to  29,)  to  it, 
which  by  being  published  by  the  same  authority  I  know  not  well  how 
to  disjoin  from  it,  returns  to  that  same  distinction  between  the  direct  and 
incidental  occurrence  of  questions  of  privilege  which  the  report  and 
resolutions  appear  to  repeal.  It  were  to  be  wished  that  the  late  House 
of  Commons  had  laid  down  their  rule  for  the  guidance  of  the  courts  in 
language  less  open  to  dispute  as  to  its  meaning;  but  we  in  this  case  must 
feel  relieved  from  all  embarrassment,  by  the  frank  acknowledgment  of 
the  attorney-general.  If,  then,  we  may  be  under  the  obligation  of  de- 
ciding on  privilege,  even  though  incidentally,  it  follows  that  we  have 
some  knowledge  on  the  subject,  or  at  least  the  means  of  obtaining 
knowledge.  The  report  takes  for  granted  that,  if  either  house  has 
actually  come  to  a  decision  on  the  point  thus  raised,  we  should  be  bound 
to  adhere  to  it :  and  the  attorney-general  insisted  that,  even  if  in  the 

C  resent  case  the  question  did  but  arise  incidentally,  we  should  be  bound 
y  the  declaration  of  the  law  set  forth  by  the  house  in  any  formal  state- 
ment of  its  opinion. 

Our  duty  would  then  be  to  interpret  the  law  laid  down  by  one  house 
by  discovering  its  meaning.  But  after  ascertaining  it  as  best  we  might 
from  those  stores  of  parliamentary  learning  from  which  wre  are  pro- 
nounced to  be  excluded,  we  might  possibly  find  that  the  other  house  (or 
the  same  house  at  another  time)  had  come  to  an  opposite  declaration. 
What  course  must  we  then  take?  How  reconcile  the  discrepancy? 
Perhaps  it  may  be  said  that  the  fact  is  not  to  be  presumed.  I  agree 
that  it  is  not ;  but  it  exists  at  this  moment  with  reference  to  the  legal 
rights  of  parties  in  the  matter  that  arose  in  Ashby  v.  White,  2  Ld.  Ray. 
938;  S.  C.  14  How.  St.  Tr.  695.  This  court  could  not  decide  tfie 
matter  either  way,  without  overruling  what  has  been  laid  down  either  by 
IiOrds  or  Commons,  and  thus  violating  the  privileges  of  parliament,  and 
rendering  ourselves  amenable  to  just  displeasure. 

But  suppose  an  entirely  new  point  to  arise,  and  some  party  litigating 
here  to  set  up  a  claim  of  privilege  never  heard  of  before,  as  to  which, 
therefore,  neither  house  had  ever  framed  a  resolution. 

Since,  then,  the  courts  may  give  judgment  on  matters  of  privilege 
incidentally,  it  is  plain  that  they  must  have  the  means  of  arriving  at  a 
correct  conclusion,  and  that  they  may  differ  from  the  house  of  parlia- 
ment, as  Holt  and  the  Court  of  Queen's  Bench  differed  from  the  Lords 
in  the  Banbury  case,  12  How.  St.  Tr.  1167;  as  he  did  in  Patifs  case, 
2  Ld.  Ray.  1105;  (S.  C.  14  How.  St.  Tr.  849;)  and  as  the  same  and 
manv  other  of  the  judges  as  well  as  the  lords  did  from  the  Commons  in 
the  case  of  Ashby  v.  White,  2  Ld.  Ray.  938;  (S  C.  14  How.  St.  Tr. 
695;)  and  as  I  trust  every  court  in  Westminster  Hall  would  have  done, 
if  an  order  of  either  house  purporting  to  be  made  by  virtue  of  the  privi- 
lege of  parliament  had  been  brought  before  them  as  a  justification  for  the 
imprisonment  of  a  subject  of  this  free  state,  for  killing  Lord  Galway's 
rabbits,  or  fishing  in  Admiral  Griffin's  pool. 

In  truth,  no  practical  difference  can  be  drawn  between  the  right  to 
sanction  all  things  under  the  name  of  privilege,  and  the  right  to  sanction 
all  things  whatever,  by  merely  ordering  them  to  be  done.    The  second 
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proposition  differs  from  the  first  in  words  only.  In  both  cases  the  law 
would  be  superseded  by  one  assembly;  and,  however  dignified  and 
respectable  that  body,  in  whatever  degree  superior  to  all  temptations  of 
abusing  their  power,  the  power  claimed  is  arbitrary  and  irresponsible,  in 
itself  the  most  monstrous  and  intolerable  of  all  abuses. 

Before  I  finally  take  leave  of  this  head  of  the  argument,  I  will  dispose 
of  the  notion  that  the  House  of  Commons  is  a  separate  court,  having 
exclusive  jurisdiction  over  the  subject-matter,  on  which,  for  that  reason, 
its  adjudication  must  be  final.  The  argument  placed  the  house  herein 
on  a  level  with  the  Spiritual  Court  and  the  Court  of  Admiralty.  Adopt- 
ing this  analogy,  it  appears  to  me  to  destroy  the  defence  attempted  to 
the  present  action.  Where  the  subject-matter  falls  within  their  jurisdic- 
tion, no  doubt  we  cannot  question  their  judgment;  but  we  are  now 
inquiring  whether  the  subject-matter  does  fall  within  the  jurisdiction  of 
the  House  of  Commons.  It  is  contended  that  they  can  bring  it  within 
their  jurisdiction  by  declaring  it  so.  To  this  claim,  as  arising  from  their 
privileges,  I  have  already  stated  my  answer :  it  is  perfectly  clear  that 
none  of  these  courts  could  give  themselves  jurisdiction  by  adjudging  that 
they  enjoy  it. 

3.  I  come  at  length  to  consider  whether  this  privilege  of  publication 
exists.  The  plea  states  the  resolution  of  the  house  that  all  parliamentary 
reports  printed  for  the  use  of  the  house  should  be  sold  to  the  public,  and 
that  these  several  papers  were  ordered  to  be  printed,  not  however  stat- 
ing that  they  were  printed  lor  the  use  of  the  house.  It  then  sets  forth 
the  resolution  and  adjudication  before  set  out.  We  know,  by  looking  at 
the  documents  referred  to  at  *  the  bar,  that  this  resolution  and  adjudica- 
tion could  not  justify  the  libel  complained  of,  because  it  was  not  in  fact 
Fassed  till  after  action  brought.  But,  passing  over  all  minor  objections, 
assume  that  the  defendant  has  properly  pleaded  a  claim,  on  the  part  of 
the  house,  to  authorise  the  indiscriminate  publication  and  sale  of  all 
such  papers  as  the  house  may  order  to  be  printed  for  the  use  of  its 
members. 

The  attorney-general  would  preclude  us  from  commencing  this  inquiry. 
He  protests  against  our  taking  any  other  step  than  that  of  recording  the 
judgment  already  given  in  the  Superior  Court,  and  registering  the  edict 
which  Mr.  Hansard  brings  to  our  knowledge.  But,  having  convinced 
myself  that  the  mere  order  of  the  house  will  not  justify  an  act  otherwise 
illegal,  and  that  the.  simple  declaration  that  that  order  is  made  in  excer- 
cise  of  a  privilege  does  not  prove  the  privilege,  it  is  no  longer  optional 
with  me  to  decline  or  accept  the  office  of  deciding  whether  this  privi- 
lege exist  in  law.  If  it  does,  the  defendant's  prayer  must  be  granted 
and  judgment  awarded  in  his  favour ;  or,  if  it  does  not,  the  plaintiff, 
under  whatever  disadvantage  he  may  appear  before  us,  has  a  right  to 
ootain  at  our  hands,  as  an  English  subject,  the  establishment  of  his  law- 
ful rights  and  the  means  of  enforcing  them. 

In  the  first  place,  I  would  observe  that  the  act  of  selling  does  not  give 
the  plaintirT  any  additional  ground  of  action,  or  right  to  redress  at  law, 
beyond  the  act  of  publishing.  The  injury  is  precisely  the  same  in  its 
nature,  whether  the  publication  be  for  money  or  not,  though  it  may  be 
much  more  extensively  injurious  when  scattered  over  the  land  for  profit. 
But  the  direction  to  sell  is  highly  important  in  this  respect,  that  public 
sale  necessarily  imports  indiscriminate  publication  beyond  recal  or  con- 
trol, and  holds  out  the  same  authority  as  a  protection  to  every  subonL 
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nate  vender,  who,  by  purchase  from  their  printer  and  bookseller,  is,  like 
him,  doing  no  more  than  giving  effect  to  an  order  of  the  house. 

How  far  it  is  strictly  constitutional  for  either  House  of  Parliament  to 
raise  money  by  sale  or  otherwise,  and  apply  it  to  objects  not  specified 
by  act  of  parliament,  might  require  consideration  on  general  grounds, 
but  does  not  belong  to  the  present  season  or  place,  in  which  we  have 
only  to  deal  with  the  manner  in  which  the  mutual  rights  of  the  parties 
before  us  in  this  action  are  affected. 

It  is  likewise  fit  to  remark  that  the  defamatory  matter  has  no  bearing 
on  any  question  in  Parliament,  or  that  could  arise  there.  Whether  the 
book  found  in  the  possession  of  a  prisoner  in  Newgate  were  obscene  or 
decent  could  have  no  influence  in  determining  how  prisons  can  best  be 
regulated ;  still  less  could  the  irrelevant  issue  whether  it  was  published 
by  the  plaintiff.  The  most  advisable  course  of  legislation  on  the  subject 
is  wholly  unconnected  with  those  facts :  the  inquisitorial  functions  would 
be  exercised  with  equal  freedom  and  intelligence,  however  they  were 
found  to  be.  And,  if  the  ascertainment  of  them  by  the  house  was  a 
thing  indifferent,  still  less  could  the  publication  of  them  to  the  world 
answer  any  one  parliamentary  purpose. 

The  proof  of  this  privilege  was  grounded  on  three  principles, — neces- 
sity,— practice,— universal  acquiescence.  If  the  necessity  can  be  made 
out,  no  more  need  be  said :  it  is  the  foundation  of  every  privilege  of  par- 
liament, and  justifies  all  that  it  requires.  But  the  promise  to  produce 
that  proof  ended  in  complete  disappointment.  It  consisted  altogether  in 
first  adopting  the  doctrine  of  Lake  v.  King,  1  Saund.  131,  that  printing 
for  the  use  of  the  members  is  lawful,  and  then  rejecting  the  limitation 
which  restricts  it  to  their  use.  The  reasoning  is,  "  If  vou  permit  the 
number  of  copies  to  be  as  large  as  the  number  of  members,  the  secret 
will  not  be  confined  to  them."  A  strong  appeal  to  justice  and  expe- 
diency against  printing,  even  for  the  use  of  the  members,  what  may 
escape!  from  their  hands  to  the  injury  of  others,  but  surely  none,  in  point 
of  law,  for  throwing  down  the  only  barrier  that  guards  the  rest  of  the 
world  against  calumny  and  falsehood  founded  on  ex  parte  statements, 
made  for  the  most  part  by  persons  interested  in  running  down  the  cha- 
racter assailed. 

The  case  just  alluded  to  drew  a  line,  in  the  nineteenth  year  of  Charles 
the  Second,  which  has  always  been  thought  correct  in  law.  The 
defendant  justified  the  libel  he  had  printed,  by  pleading  that  it  was  only 
printed  for  the  use  of  the  members.  Much  doubt  at  first  existed  whether 
the  justification  were  good  in  law ;  the  right  of  delivering  copies  for  the 
use  of  the  members  of  a  committee  being  undisputed,  but  some  of  the 
judges  questioning  whether  printing  could  be  so  justified.  After  an 
advisement  of  many  terms  and  even  of  some  years,  Lord  Hale  and  the 
court  sustained  the  defence,  because,  being  necessary  to  their  functions, 
it  was  the  known  course  in  parliament  to  print  for  the  use  of  members. 
But  wherefore  all  this  delay  and  doubt,  if  the  house  then  claimed  the 

Erivilege  of  authorising  the  publication  of  all  papers  before  them  ?  oi 
ow  can  we  believe  that  the  defendant  would  not  have  pleaded  at  first 
that  privilege,  when  we  find  that  he  was  admitted  to  have  acted  accord- 
ing to  the  course  and  proceedings  of  parliament,  if  it  was  then  their 
understood  right?  This  case  occurred  within  a  very  few  years  of 
Benyon  v.  Evelyn,  (O.  Bridgman's  Judgments,  324;  Trin.  T.  14  Car.  2,) 
which  must  have  excited  the  attention  of  the  house,  and  made  them 
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vigilant  in  maintaining  their  privileges  against  improper  interference 
from  courts  of  law. 

The  supposed  necessity  soon  dwindled,  in  the  hands  of  the  learned 
counsel,  down  to  a  very  dubious  kind  of  expediency ;  for  is  it  not  much 
better,  said  he,  that  a  man  defamed,  and  thence  avoided  by  mankind, 
should  know  he  has  been  the  victim  of  a  privileged  publication,  than 
remain  ignorant  by  what  means  he  has  lost  his  place  in  society  ?  A 
question  over  which  many  a  man  might  wish  to  pause  before  he  answered 
it.  It  is  far  from  certain  that  he  would  become  acquainted  with  the  fact; 
he  might  be  absent  on  business,  or  abroad  in  the  service  of  his  country; 
but  the  discovery  when  made  would  bring  him  small  comfort,  as  it  would 
show  him  that  his  enemy  was  too  strong  to  grapple  with,  and  that  the 
door  of  legal  redress  must  be  barred  against  him  for  ever. 

Another  ground  for  the  necessity  of  publishing  for  sale  all  the  papers 
printed  by  order  of  the  house  was,  that  members  might  be  able  to  justify 
themselves  to  their  constituents,  when  their  conduct  in  parliament  is 
arraigned,  appealing  to  documents  printed  by  authority  of  the  house. 
This  is  precisely  the  principle  denied  and  condemned  by  Lord  Ellen  bo- 
rough and  the  court  in  Rex  v.  Creevey,  1  M.  &  S.  273,  a  decision  which 
it  may  now  perhaps  be  convenient  to  censure  as  inconsistent  with  privi- 
lege, but  which,  founded  on  Lord  Kenyon's  authority  in  Rex  v.  Lord 
Abingdon,  1  Esp.  N.  P.  C.  226,  has  been  uniformly  regarded  till  this 
time  as  a  just  exposition  of  the  law.  But  indeed  it  is  scarcely  possible 
for  ingenuity  to  fancy  a  case  in  which  a  member,  accused  of  any  mis- 
conduct in  his  trust,  should  be  able  to  vindicate  himself  by  resorting  to 
such  documents.  Then,  on  general  grounds,  the  necessity  of  making  the 
parliamentary  conduct  of  members  known  to  their  constituents  is  urged, 
and  the  duty  of  the  House  of  Commons  to  convey  instruction  to  the  peo- 
ple. The  latter  argument  may  be  answered  by  asserting  that  the  duty 
of  general  instruction  resides  in  the  whole  legislature,  and  not  m  any 
single  branch  of  it.  The  former  argument  proves  too  much ;  lor  the 
conduct  of  the  representative  is  best  disclosed  by  the  share  taken  by  him 
in  the  debates,  which  from  all  time  up  to  the  present  moment  have  been, 
not  only  neither  sold  nor  published  by  the  house,  but  cannot  be  published 
by  the  most  accurate  reporter  without  his  incurring  the  danger  of  New- 
gate for  breach  of  privilege,  and  being  exposed  without  justification  to 
legal  consequences. 

It  can  hardly  be  necessary  to  guard  myself  against  being  supposed  to 
discuss  the  expediency  of  keeping  the  law  in  its  present  state,  or  intro- 
ducing any  and  what  alterations.  It  is  no  doubt  susceptible  of  improve- 
ment ;  but  the  improvement  must  be  a  legislative  act.  If  we  held  that 
any  improvement,  however  desirable,  could  be  effected  under  the  name 
of  privilege,  we  should  be  confounding  truth,  and  departing  from  our 
duty;  and  if,  on  such  considerations,  either  house  should  claim,  as  matter 
of  privilege,  what  was  neither  necessary  for  the  discharge  of  their  proper 
functions,  nor  ever  had  been  treated  as  a  privilege  before,  this  would  be 
an  enactment,  not  a  declaration ;  or,  if  the  latter  name  were  more  appro- 
priate, it  would  be  the  declaration  of  a  general  law,  to  be  disregarded  by 
the  courts,  though  never,  I  hope,  treated  with  contempt.  It  would  also 
be  the  declaration  of  a  new  law ;  and  the  word  "  adjudge"  can  make  no 
difference  in  the  nature  of  the  thing. 

The  practice,  or  usage,  is  the  second  ground,  on  which  the  attorney- 
general  seeks  to  rest  this  privilege;  and  he  has  a  warrant  for  his  claim. 
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which,  if  well  founded, .k?  even  stronger  than  any  opinion  of  necessity: 
he  refer*  to  an  act  of»pir1iament. 

The  postage  act,  (d)"it«&eems,  conveys  all  parliamentary  proceedings 
to  all  parts  of  the  empire  fre^'of  expense.  And,  forasmuch  as,  when  that 
act  passed  it,  it  was  notoriod&»that  the  votes  and  other  proceedings  con- 
tained matter  criminating  indificjaarls,  therefore,  it  was  argued,  the  legis- 
lature must  have  intended  to  circulsrt&such  criminating  matter.  But  the 
same  act  requires  newspapers  to  be" jtfflculated  free  of  postage :  it  was 
equally  notorious  that  newspapers  ofteril  contained  libels ;  yet  it  was  never 
contended  that  the  postage  act  intended- to  give  impunity  to  their  circu- 
lation. In  both  cases  it  is  clear  that  the  act-merely  gave  untaxed  circu- 
lation to  such  proceedings  and  such  papers  -as^ij^vas  before  lawful  to 
circulate,  leaving  all  questions  of  what  is  lawfuNffrfteir  former  plight. 

But  "the  practice  has  prevailed  from  all  time/'; "Jf.jso,  it  is  strange 
that  no  vestiges  of  it  are  tracked  to  an  earlier  perioid.lhan  1640,  when 
the  House  of  Commons,  acting  neither  in  a  legislative  noK{ft>lriquisitorial 
capacity,  began  to  set  up  an  authority  independent  of  the'erown,  and 
hostile  to  it,  which  led  to  its  gradually  absorbing  all  the  powers  of  the 
state.  For  near  twenty  years  the  house  was  taking  this  executive  part, 
which  they  could  not  carry  on  but  by  publishing  their  votes  and  proceed- 
ings. At  the  Restoration  they  made  some  amends  to  the  exiled  king,  by 
evincing  their  loyalty  in  the  same  manner ;  and  their  vows  of  allegiance 
and  submission  were  also  sold  and  published,  as  their  manifestoes  and 
levies  of  men  and  money  against  his  father  had  been  before.  Thus  does 
the  practice  appear  to  have  originated  in  the  Iiong  Parliament,  and  to 
have  been  continued  at  the  Restoration.  The  origin  disproves  the  anti- 
quity of  the  privilege,  or  its  necessity  for  the  functions  of  one  of  the  three 
estates;  no  such  necessity  was  thought  of  till  one  began  to  struggle 
against  the  other  two  for  an  ascendency  which  reduced  mem  to  nothing. 
True  it  is,  the  practice  of  so  printing  and  publishing  has  proceeded  with 
little  interruption  till  this  hour.  But  the  question  is  not  on  the  lawfulness 
or  expediency  of  printing  and  publishing  in  general ;  it  is  whether  any 
proof  can  be  found  of  a  practice  to  authorize  the  printing  and  publication 
of  papers  injurious  to  the  character  of  a  fellow  subject.  Such  a  privilege 
has  never  lieen  either  actually  or  virtually  claimed  by  either  house  of 
parliarr^nt ;  the  notice  of  neither  has  been  called  to  the  fact  of  their  giv- 
ing publicity  to  writings  of  that  character.  What  course  they  might 
have  taken  "we  cannot  know,  if  a  party  thus  injured  had  laid  his  griev- 
ance before  them.  Had  their  answer  been,  We  claim  the  right  to  pro- 
mulgate our  judgment  on  cases  within  our  jurisdiction,  on  which  we  have 
made  inquisition,  heard  evidence  and  defence,  and  formed  our  judgment, 
— they  wotild  have  referred  to  a  state  of  things  whollv  different  from  that 
which  is  now  before  us.  If  they  had  said,  we  claim  the  privilege  of 
ordering  the  printing  of  what  we  please,  and  of  publishing  all  we  print, 
however  partial  the  statement,  and  however  ruinous  to  individuals,  the 
question  of  their  right  to  justify  the  publisher  would  have  been  much  the 
same  as  that  which  we  have  now  under  discussion. 

The  practice  of  a  ruling  power  in  the  state  is  but  a  feeble  proof  of  its 
legality.  1  know  not  how  long  the  practice  of  raising  ship-money  had 
prevailed  before  the  right  was  denied  by  Hampden ;  general  warrants 
nad  been  issued  and  enforced  for  centuries  before  they  were  questioned 

(«)  Stat  42  G.  3,  c.  63.    See  state.  7  W.  4,  &  1  Vict  c.  33,  and  a  34 
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in  actions  by  Wilkes  and  his  associates,  who,  hy  bringing  them  to  tht 
test  of  the  law,  procured  their  condemnation  a qd  abandonment.  I  appre* 
hend  that  acquiescence  on  this  subject  proves,  1n"  the  first  place,  too 
much ;  for  the  admitted  and  grossest  abuse»*of  .privilege  have  never  been 
questioned  by  suits  in  Westminster  Hajj£%*fhe  most  obvious  reason  is» 
that  none  could  have  commenced  a*;suA#of  any  kind  for  the  purpose, 
without  incurring  the  displeasure /6X  the  offended  house,  instantly  en- 
forced, if  it  happened  to  be  sitting; -and  visiting  all  who  had  been  con- 
cerned. During  the  session,;it-.*itifist  be  remembered  that  privilege  is 
more  formidable  than  pnerogatrve,  which  must  avenge  itself  by  indict- 
ment or  information,  inj/olViug  the  tedious  process  of  law,  while  privi- 
lege, with  one  voice,  AtfHpes,  condemns,  and  executes.  And  the  order 
to  "  take  him,'*  atffcra&d  to  the  serjeant-at-arms,  may  condemn  the 
offenders  to  pers^uVujh  and  ruin.  Who  can  wonder  that  early  acquies- 
cence was  de&p&d  the  lesser  evil,  or  gravely  argue  that  it  evinced  a 
general  pejrsWSibn  that  the  privilege  existed  in  point  of  law  ? 

Besides,  thfe  acquiescence  could  only  be  that  of  individuals  in  particu- 
lar hardships,  brought  upon  themselves  by  the  proceedings  published. 
We  have  a  right  to  suppose  that  a  considerate  discretion  was  fairly 
applied  to  the  particular  circumstances  of  each  case;  that  few  things  of 
a  disparaging  nature  were  printed  at  all ;  that,  where  criminating  votes 
were  allowed  to  meet  the  public  eye,  they  were  justified  as  an  exercise 
of  jurisdiction  upon  matters  properly  brought  before  parliament,  after 
patient  hearing,  and  candid  inquiry ;  that  the  imputations  were  generally 
true,  and  actions  for  libel  would  only  have  made  them  more  public ;  and 
that,  even  where  ex  parte  proceedings  were  printed  to  the  annoyance  of 
private  persons,  that  minute  suffering  would  be  lost  sight  of  in  the  gene* 
ral  sense  of  an  overwhelming  necessity.  All  kinds  of  prudential  consi- 
derations, therefore,  conspired  to  deter  from  legal  proceedings,  and  will 
fully  account  for  the  acquiescence;  and  the  difference  between  the 
extent  of  publication  formerly  practised  and  the  uncontrolled  sale  of  all 
that  the  house  may  choose  to  print  in  order  to  raise  a  fund  for  paying 
its  officers  cannot  "fail  to  strike  every  unbiassed  understanding. 

I  must  add,  that  the  evidence  on  this  subject  set  forth  in  the  report 
convinces  me  that  publication  has  never  been  by  way  of  exercising  any 
of  its  privileges,  nor  the  fruit  of  deliberation  to'what  extent  it  ought  to 
be  carried  and  within  what  bounds  restrained.  With  very  different 
objects  the  practice  was  originally  introduced;  it  grew  imperceptibly 
into  a  perquisite ;  and  I  venture  to  believe  that  it  was  raised  into  a  traffic, 
and  a  means  of  levying  money,  without  much  consideration. 
,  The  authority  to  which  the  attorney-general  last  appealed  is  one  to 
which  particular  attention  is  due ;  I  mean  the  report  of  the  committee 
appointed  by  the  late  House  of  Commons  to  examine  the  subject.  He 
spoke  of  it  as  a  document  of  extraordinary  weight  demanding  the 
utmost  respect,  as  uniting  the  suffrages  of  the  most  distinguished  states* 
men  and  the  most  eminent  lawyers.  I  feel  just  and  high  deference 
towards  them  all;  towards   none  more  than  the  learned  person  who 

Eressed  us  with  their  authority,  and  whose  argument  at  the  bar  so  fully 
lid  before  us  all  that  could  possibly  be  urged  in  defence  of  their  resolu- 
tions. That  learned  person  gave  lis  to  understand  that  he  had  sacrificed 
many  weeks  of  his  valuable  time  in  studying  this  great  subject,  and  that 
in  preparing  his  argument  he  had  become  perfectly  convinced  that  hi? 
side  was  the  side  ot  truth.    He  must  forgive  me  the  remaik,  that  this 
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i  onclusion  would  have  affected  me  more  if  it  had  preceded,  instead  of 
following  the  report  of  that  committee  and  the  trial  at  Nisi  Prius,  and 
indeed  the  resolution  of  1835.  (Ante,  p.    4.) 

He  also  felt  it  right  to  remind  us  that  members  of  that  committee, 
though  not  now  occupying  judicial  station,  are  sure  to  do  so  hereafter ; 
that  their  fame  may  eclipse  all  their  predecessors  upon  the  bench,  and 
their  opinion  embodied  in  the  committee's  report,  ought  to  be  as  much 
venerated  as  if  it  had  appeared  some  ages  earlier, — in  the  reign,  he  added 
by  way  of  example,  of  ^ueen  Anne.  I  fully  accede  to  the  suggestion; 
but,  in  acting  upon  it,  I  could  not  refrain  from  considering  the  claims  to 
confidence  which  the  individual  members  might  possess.  My  inquiry 
would  not  be  confined  to  their  learning  and  ability :  I  should  ask  of  their 
habitual  candour  and  love  of  truth;  perhaps,  too,  of  their  political  and 
personal  connections.  I  might  be  driven  to  the  invidious  necessity  of 
comparison :  finding  that  some  lawyers  in  the  house  had  dissented  from 
the  committee,  if  I  had  found  also  in  the  minority  such  names  as  adorn 
the  list  of  those  who  opposed  the  claim  of  privilege  in  the  case  of  Jhhby 
v.  White,  2  Ld.  Ray.  938,  in  the  reign  referred  to,  it  might  be  difficult, 
notwithstanding  any  disparity  of  numbers,  to  be  quite  certain  which  way 
the  balance  of  authority  inclined. 

One  thing  would  aid  me  in  this  estimate ;  whether  the  first  impression 
of  those  most  conversant  with  constitutional  law  coincided  with  the  reso- 
lutions in  which  they  afterwards  concurred.  For  in  many  cases  the 
first  thoughts  of  understanding  men  are  the  best,  and  the  surest  to  bear 
the  stamp  of  truth;  subsequent  consideration  sometimes  brings  expe- 
diency into  competition  with  rectitude,  and  expediency  of  ail  kinds, 
general  and  particular,  public  and  personal.  But,  on  the  other  hand,  it 
would  not  be  unimportant  to  know  whether  great  lawyers,  whose  minds 
had  not  been  particularly  exercised  in  these  matters,  who  might  have 
been  at  first  induced  to  concur  in  the  resolutions,  had  seen  reason  to 
abide  by  them  on  maturer  reflection.  Some  may  have  yielded  to  the 
extensive  claims  of  privilege  admitted  by  judges,  and  asserted  by  great 
living  authority,  who  might  afterwards  renounce  them  as  inconsistent 
with  clear  principles  of  law  in  daily  operation.  But  I  have  been  led  too 
far  in  observing  on  the  authority  of  the  report,  against  which  the  plain- 
tiff is,  in  truth,  appealing  to  our  judgment,  and  on  which  nothing  but  the 
learned  counsel's  claim  of  deference  to  it  could  have  tempted  me  to 
make  a  single  remark.  Let  me  only  odd  that,  if  its  authority  and  force 
of  reasoning  had  appeared  to  its  composers  so  conclusive,  there  might 
have  been  more  propriety  and  more  grace  in  leaving  them  to  their 
natural  influence  over  our  minds,  than  in  resorting  to  language  which 
would  have  exposed  our  motives  to  a  darker  suspicion  than  any  pointed 
at  by  the  attorney-general,  if  our  opinion  had  happened  to  coincide  with 
that  of  the  House  of  Commons. 

I  cannot  conclude  without  some  reference  to  the  particular  circum- 
stances which  have  attended  this  cause  in  its  progress,  and  have  been 
observed  upon  by  the  attorney-general  at  the  close  of  his  long  discourse. 
I  then  mentioned  the  suddenness  with  which  this  great  subject  came 

Xn  me,  when  the  newspapers  informed  that  the  issue  which  I  was 
ut  to  try  had  been  made  the  topic  of  discussion  in  the  House  of  Com* 
tnons  the  night  before.     I  must  now  add  that  when,  on  the  trial,  (ante. 

1).  101, note  a9)  it  was  proposed  to  make  out  a  defence  from  the  reso 
ution  so  often  cited,  that  resolution  was  unknown  to  me.    The  project 
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of  the  Honourable  House  to  authorise  the  unrestricted  sale  of  all  their 
printed  proceedings  at  so  much  a  sheet,  throwing  off  such  a  discount  to 
wholesale  purchasers,  and  appropriate  the  money  to  be  raised  to  specific 

Eurposes,  was  what  I  never  had  anticipated,  and  (I  own)  could  nardly 
clieve.  I  thought  it  clear  that  such  a  course  of  proceeding  could  only 
be  defended  by  asserting  for  one  House  of  Parliament  that  sovereign 
power  which  is  lodged  in  the  Three  Estates ;  an  opinion  confirmed  by 
the  report  of  the  committee,  by  the  attorney-general's  argument,  and  by 
the  concurrence  of  my  learned  brethren. 

Some  degree  of  censure  was  insinuated  on  my  immediate  declaration 
of  an  opinion  not  absolutely  necessary  for  disposing  of  the  cause,  and 
which  was  said  to  have  encouraged  the  plaintiff  to  commence  this  second 
action.  I  may  be  allowed  to  doubt  this  supposed  consequence ;  for  the 
second  action  was  brought  three  months  later,  and  immediately  after 
the  report  of  the  committee  had  appeared.  Perhaps,  by  some  dexterous 
dealing  with  the  points  that  arose  at  Nisi  Prius,  it  might  have  been  pos- 
sible to  avoid  this  painful  collision,  but  not  without  shrinking  from  my 
duty  to  those  parties  who,  whether  necessarily  or  not,  brought  this 
question  before  me,  and  had  a  right  to  my  opinion  upon  it ;  not  without 
a  poor  compromise  of  the  sacred  principles  of  constitutional  freedom. 
Besides,  the  delay  would  have  implied  a  doubt  where  none  was  enter* 
tained,  and  would  have  been  but  a  short  postponement  of  the  evil  day : 
for  similar  questions  must  have  sprung  up  in  other  quarters,  and  must 
have  brought  under  examination  the  large  rights  now  claimed. 

I  had  indulged  a  hope  that  the  resolution  might  have  undergone  revi- 
sion, and  have  been  found  such  as  the  House  of  Commons  would  not 
wish  to  continue  on  its  journals.  I  had  even  some  ground  for  believing 
that  distinguished  members  of  the  committee  itself  entered  upon  the 
inquiry  with  opinions  corresponding  with  my  own ;  and  I,  for  my  own 

fart,  am  at  a  loss  to  discover,  in  their  printed  report,  or  in  the  argument 
have  heard,  any  good  reason  for  their  conversion. 

I  cannot  lament  that  I  gave  utterance  at  the  proper  season  to  senti- 
ments of  which  I  deeply  felt  the  importance  as  well  as  the  truth ;  nor  can 
I  doubt  that  a  full  consideration  of  tne  whole  subject  will  lead  to  beneficial 
results.  One  thine?  alone  I  regret,  a  warmth  of  expression  in  asserting 
what  law  and  justice  appeared  to  me  to  require,  which  may  have  ren- 
dered it  more  difficult  for  the  late  House  of  Commons  to  recede  from 
any  claim  which  it  had  advanced. 

I  am  of  opinion,  upon  the  whole  case,  that  the  defence  pleaded  is  no 
defence  in  law,  and  that  our  judgment  must  be  for  the  plaintiff  on  this 
demurrer. 

Littleda/.e,  J. — The  first  question  for  our  consideration  is,  whether 
the  resolution  of  the  House  of  Commons,  that  they  have  the  power  to  do 
an  act,  precludes  the  court  from  inquiring  into  the  existence  of  the  power; 
and  whether  we  are  in  the  situation  of  inquiring  into  this  question  at  all; 
and  whether  we  are  not  estopped  by  this  resolution  of  the  House  of 
Commons,  who  have  resolved,  declared,  and  adjudged,  that  the  power 
of  publishing  such  of  its  papers,  votes,  and  proceedings  as  it  shall  deem 
necessary  or  conducive  to  the  public  interests,  is  an  essential  incident  to 
the  constitutional  functions  of  parliament,  more  especially  to  the  Com- 
mons House  of  Parliament  as  the  representative  portion  of  it,  operatcs(a) 

(a)  Some  rerbml  inaccuracies,  which  will  be  found  in  the  report  of  this  judgment,  occur  ia 
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so  as  to  estop  this  court  from  proceeding  to  investigate  the  subject  pre- 
sent ed  to  the  court  upon  this  demurrer. 

L  is  said  that  the  House  of  Commons  is  the  sole  judge  of  its  own  pri- 
vileges :  and  so  I  admit  as  far  as  the  proceedings  in  the  house  and  some 
other  things  are  concerned;  but  I  do  not  think  it  follows  that  they  have 
a  power  to  declare  what  their  privileges  are,  so  as  to  preclude  inquiry 
whether  what  they  declare  are  part  of  their  privileges. 

Tiie  attorney-general  admits  that  they  are  not  entitled  to  create  new 
privileges;  but  they  declare  this  to  be  their  privilege.  But  how  are 
we  to  know  that  this  is  part  of  their  privileges,  without  inquiring  into  it, 
when  no  such  privilege  was  ever  declared  before  1 

We  must  therefore  be  enabled  to  determine  whether  it  be  part  of  their 
privileges  or  not. 

Suppose  the  House  of  Commons  had  resolved  that  they  had  a  right  to 
punish  persons  for  an  infringement  on  the  property  of  members,  as  was 
declared  in  the  case  of  Admiral  Griffin,  and  also  in  other  cases  where 
claims  of  privilege  have  been  set  up,  which  are  now  abandoned  by  the 
attorney-general,  could  it  be  contended  that,  if  the  house  were  now  to 
resolve  that  those  privileges  belonged  to  them,  this  court  were  estopped 
from  inquiring  into  whether  they  were  to  be  taken  as  part  of  the  privi- 
leges (  Or  suppose  that  the  house  were  to  go  much  beyond  what  was 
formerly  considered  as  privilege,  and  were  to  assert  as  privileges  what, 
at  the  same  time,  I  must  admit,  this  House  of  Commons  is  never  likely 
to  assert,  is  this  court  to  be  shut  out  from  inquiry  into  whether  they  have 
the  privilege  or  not  ? 

It  is  said  that  the  proceedings  in  courts  which  have  a  peculiar  jurisdic- 
tion of  their  own,  and  where  the  mode  of  proceeding  is  different  from  ours, 
cannot  be  inquired  into  in  the  common  law  courts ;  as  in  the  case  of 
judgments,  and  matters  only  cognisable  in  the  ecclesiastical  courts,  and 
in  the  admiralty  courts,  and  that  therefore,  as  the  House  of  Commons  is 
exclusively  the  judge  of  its  own  privileges,  we  cannot  inquire  into  it. 
But  the  cases  are  not  similar ;  the  ecclesiastical  courts  and  the  courts 
of  admiralty  give  judgment  or  decide  matters  upon  adverse  claims  of 
parties  litigated  in  the  courts.  But  this  proceeding  in  the  House  of  Com- 
mons does  not  arise  on  adverse  claims ;  there  are  no  proceedings  in  the 
court ;  there  is  no  judge  to  decide  between  the  litigant  parties ;  but  it  is 
the  House  of  Commons  who  are  the  only  parties  making  a  declaration 
of  what  they  say  belongs  to  them. 

If  the  House  of  Commons  were  to  make  an  adjudication  upon  the 
discussion  of  a  claim  of  litigant  parties  on  a  subject  within  their  jurisdic- 
tion, this  court  would  be  bound  by  it.  If  the  House  of  Commons  have 
the  right  to  resolve  what  their  privileges  are,  so  as  to  estop  the  courts 
of  common  law  from  inquiring  further  into  the  subject,  and  in  a  case  like 
the  present  to  give  judgment  without  more  for  the  defendants,  the  House 
of  Lords  have  the  same  power;  and  I  will  suppose  that,  the  House  of 
Lords  having  the  same  inquiry  to  make  as  to  the  state  of  prisons,  undei 
an  act  of  parliament,  and  the  very  same  reports  and  proceedings  had 
been  made  to  their  house  as  have  been  made  to  the  House  of  Commons, 
and  that  the  House  of  Lords  had  resolved  that  copies  of  the  papers  should 
be  printed  for  the  use  of  the  members  of  the  House  of  Lords,  and  had 

the  copy  from  which  it  was  delivered.  The  few  corrections  requisite  (which  the  reporters  hart 
not  thought  it  proper  to  make)  will  be  obvious. 
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declared  that  no  other  copies  should  be  printed:  and  supposing  that 
upon  the  judgment  now  proposed  by  the  attorney-general  to  be  given  for 
the  defendants  on  the  ground  before  mentioned,  and  that  (he  record 
came  by  writ  of  error  before  the  House  of  Lords,  would  that  house 
consider  themselves  estopped  from  inquiring  into  the  matter  by  the 
resolution  of  the  House  of  Commons  1  I  will  not  pretend  to  say  what 
they  would  do ;  but  I  cannot  bring  my  mind  to  any  other  conclusion,  as 
to  this  part  of  the  case,  than  that  this  court  is  not  necessarily  bound,  by 
the  mere  assertion  of  the  resolution  of  the  privilege  having  been  declared 
by  the  House  of  Commons,  to  give  judgment  for  the  defendants  without 
further  inquiry. 

I  would  here  make  some  remarks  as  to  the  mode  in  which  the  plea 
states  the  resolution  of  the  House  of  Commons  as  to  the  privilege :  "  And 
the  defendants  further  say,  that  the  said  Commons  House  of  Parliament 
heretofore,  to  wit,  on  the  31st  day  of  May,  in  the  year  last  aforesaid,  re- 
solved, declared,  and  adjudged,  that  the  power  of  publishing  such  of  ita 
reports,  votes,  and  proceedings  as  it  shall  deem  necessary  or  conducive 
to  the  public  interests  is  an  essential  incident  to  the  constitutional  func- 
tions of  parliament,  more  especially  to  the  Commons  House  of  Parliament 
as  the  representative  portion  of  it."  This  plea  states  the  fact  of  a  reso- 
lution having  been  made  by  the  House  of  Commons  on  the  31st  day  of 
May,  1837,  which  is  after  the  day  of  the  commencement  of  the  action 
as  stated  in  the  demurrer  book,  and  also  after  the  day  of  the  declaration. 
Now,  if  this  was  the  averment  of  a  new  fact  which  had  arisen  after  the 
commencement  of  the  action,  and  it  was  a  material  fact  to  be  introduced 
into  the  plea,  it  ought  to  be  pleaded  in  bar  of  the  further  maintenance  of 
the  action,  and  not  in  bar  of  the  action  generally :  but,  as  this  statement 
of  the  resolution  is  only  a  statement  of  what  is  the  privilege  of  the  house, 
and  which  privilege,  it  is  contended,  is  coeval  with  the  House  of  Com- 
mons, I  do  not  think  it  is  such  an  allegation  of  a  new  fact  as  to  say  that 
the  plea  should  be  confined  to  be  a  bar  of  the  further  maintenance  of 
the  action. 

Another  remark  on  the  plea  is,  that  the  resolution  of  the  13th  of  Au- 
gust, 1835,  that  the  parliamentary  papers  printed  by  order  of  house 
should  be  made  accessible  to  the  public  by  purchase,  which  includes  all 
the  papers  printed.  Whereas  the  resolution  of  the  31st  of  May,  1837,  is 
only  as  to  such  papers  as  should  be  deemed  necessary  and  conducive  to 
the  public  interest,  which  is  more  limited  than  the  former  resolution,  and 
implies  a  selection,  and  might  seem  to  require  that  the  selection  should 
be  made  after  the  resolution.  But,  as  the  plea  states  that  the  paper  which 
is  the  subject  of  this  action  had  been  ordered  to  be  printed,  that  implies 
that  the  house  thought  it  necessary  and  conducive  to  the  public  interest 
that  it  should  be  published. 

I  have  made  tnese  romarks  as  to  the  technicality  of  the  plea.  I  will 
now  consider  whether  the  order  of  the  house  is  a  sufficient  justification 
for  the  doing  an  act  otherwise  illegal?  And  whether  the  power  does 
exist  in  this  particular  case. 

I  think  that  the  mere  statement,  that  the  act  complained  of  was  done 
by  the  authority  of  the  House  of  Common?,  is  not  of  itself,  without  more, 
sufficient  to  cafl  at  once  for  the  judgment  of  the  court  for  the  defendants. 
The  defendants  have  not  pleaded  to  the  jurisdiction  of  the  court,  but  have 
pleaded  in  bar  generally,  and  so  as  to  raise  a  question  of  law  or  of  fact 
according  as  the  plaintiff  chooses.     And  I  think  that  this  court  is  not 
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estopped  from  investigating  the  question  of  law  raised  by  the  demurrer 
to  the  plea  in  this  action.  And  I  think  we  are  to  inquire  whether  the  act 
of  publication  has  any  thing  lo  do  with  the  privileges  of  the  house ;  and, 
if  it  has,  then  whether  those  privileges,  connected  with  the  authority  given 
to  the  defendants,  amount  to  a  justification.  In  the  case  of  BurdM  v. 
Abbot,  14  East,  1,  no  question  was  made  as  to  the  court  being  precluded 
»rom  investigating  the  law  of  the  case;  they  heard  very  long  and  labori- 
ous arguments,  and  gave  judgment  for  the  defendant.  And  so  also  we 
are  at  liberty  here,  and  we  are  not  shut  out  from  hearing  the  arguments, 
and  giving  such  judgment  as  we  consider  to  be  according  to  law.  But 
it  is  said  that  the  question  of  the  privilege  of  the  House  of  Commons 
comes  directly  before  the  court  upon  the  pleadings,  and  that,  therefore, 
upon  all  the  authorities,  it  is  quite  clear  it  is  not  competent  to  this  court 
to  inquire  into  the  question  of  privilege;  and  it  is  said  that  it  is,  in  effect, 
the  same  case  in  principle  as  Burdett  v.  Abbot,  14  East,  1;  and  that  it 
was  there  held  that  the  defence,  being  founded  upon  the  order  of  the 
house  to  do  the  thing  complained  of,  raised  the  question  of  privilege 
directly,  and  that  the  court  could  not  investigate  the  legality  of  that  order. 
But  this  differs  very  materially  from  Burdett  v.  Abbot,  14  East,  1.  That 
was  an  action  against  the  speaker  himself  for  an  act  done  by  him  m  the 
house.  The  act  done  by  him  was  to  commit  an  individual  whom  the 
house  adjudged  to  be  guilty  of  a  contempt  to  the  house,  and  who  had 
been  for  that  ordered  to  be  taken  into  custody ;  and  there  was  a  specific 
order  of  the  house  as  to  the  particular  thing  to  be  done ;  but  this  case  is 
altogether  different ;  these  defendants  are  not  members  of  the  house,  but 
agents  employed  by  them ;  the  plaintiff  is  a  perfect  stranger  to  the  house; 
he  has  been  guilty  of  no  insult  or  contempt  of  the  house,  and  there  is  no 
order  of  the  house  applicable  to  him.  He  stands,  therefore,  in  the  situ- 
ation of  a  stranger  to  the  house,  complaining  of  persons  who  are  no 
members  of  the  house,  but  merely  employed  to  distribute  their  papers. 

Lord  Ellritborough  in  the  course  of  his  judgment  says,  14  East,  13ft, 
that,  independently  of  any  precedents  or  recognised  practice  on  the  sub- 
ject, such  a  body  as  the  House  of  Commons  must  a  priori  be  armed  with 
a  competent  authority  to  enforce  the  free  and  independent  exercise  of  its 
own  proper  functions,  whatever  those  functions  may  be.  But  yet,  when 
he  comes  to  the  summing  up  the  points  for  the  consideration  of  the  court, 
and  gives  the  first  part  of  his  judgment,  he  says,  first,  that  "  it  is  made 
out  that  the  power  of  the  House  of  Commons  to  commit  for  contempt 
stands  upon  the  ground  of  reason  and  necessity  independent  of  any  posi- 
tive authorities  on  the  subject :  but  it  is  also  made  out  by  the  evidence  of 
usage  and  practice,  by  legislative  sanction  and  recognition,  and  by  the 
judgments  of  the  courts  of  law,  in  a  long  course  of  well-established  pre* 
ceJents  and  authorities;"  14  East,  158. 

Lord  Ellk* borough,  therefore,  takes  into  his  consideration  the  reason 
and  necessity  of  the  order,  as  well  as  the  evidence  of  usage  and  practice, 
and  the  legislative  sanction  and  recognition  by  courts  of  law  in  a  long 
course  of  well-established  precedents  and  authorities.  I  admit  that  it  is 
very  difficult  to  draw  the  line  between  the  question  of  privilege  coming 
directly  before  the  court,  and  where  it  comes  incidentally :  the  shades  of 
difference  run  into  one  another. 

The  decisions  and  dicta  of  the  judges,  who  have  said  that  the  House 
of  Commons  are  the  only  judges  of  their  own  privileges,  and  that  the 
courts  of  common  law  cannot  be  judges  of  the  privileges  of  the  House 
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of  Commons,  are  chiefly  where  the  question  has  arisen  on  commitments 
for  contempt,  upon  which  no  doubt  could  ever  be  entertained  but  that 
the  house  are  the  only  judges  of  what  is  a  contempt  to  their  house  gene- 
rally, or  to  some  individual  member  of  it :  but  no  cause  has  occurred 
where  the  courts  or  judges  have  used  any  expressions  to  show  that  they 
are  concluded  by  the  resolution  of  the  House  of  Commons  in  a  case  like 
the  present.  I  think,  therefore,  that  the  courts  of  Westminster  Hall  are 
not  precluded  from  going  into  the  inquiry  from  the  decisions  and  diota 
of  judges.  And  I  think  that,  when  Lord  Elle.vborough  summed  up  the 
reasons  for  his  judgments  in  the  way  already  pointed  out,  in  a  case  where 
it  is  alleged  that  the  question  of  privilege  came  directly  before  the  court, 
we  may  follow  his  example,  and  endeavour  to  ascertain  whet  Iter  these 
resolutions  of  the  house,  on  which  the  plea  is  founded,  be  founded  on  the 
reason  and  necessity  of  the  order,  as  well  as  on  evidence  of  the  usage 
and  practice,  of  the  legislative  sanction,  and  recognition  of  law  in  a  long 
course  of  well  established  precedents  and  authorities. 

After  the  very  full  and  elaborate  judgment  of  my  Lord  Denman,  I  do 
not  think  it  necessary  to  go  into  the  whole  subject  of  privilege.  There  is 
no  doubt  about  the  right  as  exercised  by  the  two  Houses  of  Parliament 
with  regard  to  contempts  or  insults  offered  to  the  house,  either  within  or 
without  their  walls ;  there  is  no  doubt  either  as  to  the  freedom  of  their 
members  from  arrest,  or  of  their  right  to  summon  witnesses,  to  require 
the  production  of  papers  and  records,  and  the  right  of  printing  documents 
for  the  use  of  the  members  of  the  constituent  body ;  and  as  to  any  other 
thing  which  may  appear  to  be  necessary  to  carry  on  and  conduct  the 
great  and  important  functions  of  their  charge. 

In  the  case  of  commitments  for  contempts,  there  is  no  doubt  but  the  house 
is  the  sole  judge  whether  it  is  a  contempt  or  not ;  and  the  courts  of  com- 
mon law  will  not  inquire  into  it.  The  greater  part  of  these  decisions  and 
dicta,  where  the  judges  have  said  that  the  houses  of  parliament  are  the  sole 
judges  of  their  own  privileges,  have  been  where  the  question  has  arisen 
upon  commitments  for  contempt,  and  as  to  which,  as  I  have  before 
remarked,  no  doubt  can  be  entertained.  But  not  only  the  two  houses 
of  parliament,  but  every  court  in  Westminster  Hall,  are  themselves  the 
sole  judges  whether  it  be  a  contempt  or  not:  although,  in  cases  where 
the  court  did  not  profess  to  commit  for  a  contempt,  but  for  some  matter 
which  by  no  reasonable  intendment  could  be  considered  as  a  contempt 
of  the  court  committing,  but  a  ground  of  commitment  palpably  and 
evidently  unjust  and  contrary  to  law  and  natural  justice,  Lord  Ellen- 
borough  says  that,  in  the  case  of  such  a  commitment,  if  it  should  ever 
occur  (but  which  he  says  he  could  not  possibly  anticipate  as  ever  likely 
to  occur),  the  court  must  look  at  it,  and  act  upon  it,  as  justice  may 
require,  from  whatever  court  it  may  profess  to  have  proceeded. 

I  will  confine  my  observations  to  what  is  the  more  immediate  subject 
of  this  record,  viz.  the  printing  and  publishing  parliamentary  papers. 

There  is  no  trace  of  printing  parliamentary  papers  of  any  description 
prior  to  1641,  when  there  was  a  general  resolution  for  printing  the 
votes  of  the  house;  and  at  subsequent  times  reports  and  miscellaneous 
papers  were  printed  under  special  resolutions,  and  measures  taken  for 
their  distribution  through  the  country.    And  it  appears  that  these  various 

Eapers  have  from  time  to  time  been  allowed  to  be  sold.     Then  it  appears, 
y  the  plea,  that  there  was  a  general  resolution  of  the  house  in  August 
1835,  taat  the  papers  which  should  be  ordered  to  be  printed  should  be  sold* 
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and  the  price  was  directed  to  be  as  low  as  possible.  The  publication  or. 
which  the  action  is  founded  was  ordered  to  be  printed,  and  was  published 
by  the  defendants,  who  were  the  printers  appointed  by  the  House  of 
Commons  to  print  their  papers ;  and  it  is  upon  these  orders,  and  upon  the 
resolution,  that  the  defence  is  founded.  Though  the  fact  of  any  resolution 
for  printing  and  distributing  papers  is  not  shown  to  have  taken  place  at 
an  earlier  period  than  1041,  yet,  from  the  difficulty  there  may  be  in  now 
finding  records  and  documents  of  an  earlier  date,  I  cannot  say  but  that 
they  were  printed  before  that  time:  the  votes  were  the  first  things 
ordered  to  be  printed ;  but,  though  the  reports  and  miscellaneous  parlia- 
mentary papers  do  not  appear  to  have  been  primed  till  a  later  period, 
yet,  for  the  purposes  of  this  argument,  I  think  they  may  be  all  classed 
together:  and  I  think,  also,  that  the  resolution  that  they  might  be  sold 
makes  no  difference  in  principle ;  for,  though  the  sale  would  cause  a 
greater  circulation,  it  is  the  distributing  them  to  the  country  at  large, 
whether  by  sale  or  gift,  that  raises  the  question.  The  fact  of  the  print- 
ing and  distributing  parliamentary  papers,  even  had  it  existed  long 
before  the  conquest  (when  I  say  "  printing,"  of  course  it  is  not  appro- 
priate language  to  the  times  before  the  introduction  of  printing,)  would, 
of  itself,  prove  nothing  as  to  privilege.  Parliament  does  not  require  any 
privilege  to  publish  its  own  papers ;  any  man  may  publish  his  own  papers ; 
but  the  only  thing  that  can  be  called  privilege  is  a  right  to  publish  defa- 
matory papers,  amongst  the  general  mass  which  are  to  be  distributed. 
As  a  pure  abstract  universal  statement  of  privilege,  I  think  it  cannot  be 
supported ;  it  can  onlv  be  so  under  some  qualifications.  These  qualifica- 
ations  must  necessarily  be  inquired  into. 

The  first  case  that  occurs,  as  to  the  publishing  parliamentary  papers 
of  a  defamatory  nature,  was  that  of  Lake  v.  King,  1  Saund.  120,  131  a, 
where  certain  parliamentary  papers  had  been  printed  which  aspersed 
the  character  of  Sir  Edward  Lake,  who  was  vicar-general  and  principal 
official  of  the  bishop  of  Lincoln.  The  defendant  pleaded  that  he  printed 
the  papers  in  question  for  the  use  of  the  members  of  the  House  of  Com- 
mons ;  and,  on  a  demurrer  to  the  plea,  the  court  held  the  plea  good, 
because  it  was  the  order  and  course  of  proceeding  in  parliament  to  print 
and  deliver  copies,  &c,  whereof  they  ought  to  take  judicial  notice. 
This  decision  was  quite  correct,  as  it  was  a  privileged  publication. 

The  next  case  that  occurs  as  a  case  of  litigation,  is  Rex  v.  Williams, 
which  is  reported  in  2  Shower,  471,  and  much  more  fully  in  the  thir- 
teenth volume  of  the  octavo  edition  of  the  State  Trials,  page  1309.  It 
was  an  information  against  Sir  William  Williams,  who  was  speaker  of 
the  House  of  Commons,  for  printing  and  publishing  a  paper  called 
Dangerfield's  narrative.  He  pleaded  to  the  jurisdiction  of  the  court,  that, 
this  paper  being  signed  by  him  as  speaker  by  the  order  of  the  House  of 
Commons,  the  court  of  King's  Bench  had  no  jurisdiction  over  the 
matter.  On  a  demurrer  to  this  plea,  it  was  over-ruled  ;  and  he  after- 
wards pleaded  nearly  the  same  facts  as  a  plea  in  bar.  This  plea  in  bar 
appears  afterwards  to  have  been  withdrawn,  and  he  was  fined  a  very 
considerable  sum  of  money.  It  was  afterwards  considered,  when  a 
change  took  place  in  the  government,  a  very  harsh  proceeding  against 
the  speaker,  and  as  being  very  much  influenced  by  the  politics  of  the 
times;  and  a  bill  was  brought  into  parliament  to  reverse  the  judgment 
obtained :  but  for  some  reason  the  bill  was  never  finally  passed,  and  the 
judgment  remained  as  it  was. 
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There  is  no  doubt  but  the  proceedings  against  Sir  William  Williams 
were  very  harsh  and  improper ;  but  I  am  by  no  means  prepared  to  say 
that,  as  the  original  plea  was  pleaded  to  the  jurisdiction  of  the  court  of 
King's  Bench,  and  was  not  pleaded  in  bar,  the  judgment  of  the  court 
was  wrong.  But,  as  to  what  one  may  consider  the  merits  of  the  case 
with  regard  to  Sir  William  Williams,  if  he  had  either  pleaded  not  guilty, 
or  a  special  plea  in  bar,  which  he  had  prosecuted  to  trial,  I  am  not  pre- 
pared to  say  but  that  he  ought  to  have  been  acquitted,  because  the  act 
of  signing  the  order  for  printing  the  paper  was  done  in  the  House  of 
Commons  by  the  order  and  authority  of  the  house,  and  was  therefore  a 
proceeding  in  the  house,  and,  as  such,  was  a  case  of  privilege  which 
exempted  him  from  both  a  criminal  prosecution  and  an  action. 

I  will  now  advert  to  the  case  of  Rex  v.  Lord  Mingdon,  1  Esp.  N.  P. 
C.  226.  That  was  an  information  against  Lord  Abingdon  for  a  libel 
contained  in  a  paragraph  in  the  public  newspapers,  stated  to  be  part  of  a 
speech  delivered  in  the  House  of  Lords.  Lord  Abingdon  urged  that,  as 
tne  law  and  custom  of  parliament  allowed  a  member  to  state  in  the 
house  any  facts  or  matters,  howrever  they  might  reflect  on  an  individual, 
or  charge  him  with  any  crimes  or  offences  whatsoever,  and  such  was 
dispunishable  by  the  law  of  parliament,  he  from  thence  contended  that  he 
had  a  right  to  print  what  he  had  a  right  to  deliver,  without  punishment 
or  animadversion.  Lord  Kenyon  said,  "  as  to  the  words  in  question, 
had  they  been  spoken  in  the  House  of  Lords,  and  confined  to  its  walls, 
that  court  would  have  no  jurisdiction  to  call  his  lordship  before  them,  to 
answer  for  them  as  an  offence ;  but  that  in  the  present  case,  the  offence 
was  the  publication  under  his  authority  and  sanction,  and  at  his 
expense." 

I  will  next  mention  the  case  of  Rex  v.  Wright,  8  T.  R.  293,  which  is 
considered  as  an  authority  for  the  defendants.  It  was  an  application  by 
Mr.  Home  Tooke  for  leave  to  file  a  criminal  information  against  the 
defendant  for  publishing  a  paragraph  in  the  report  of  a  committee  of  the 
House  of  Commons,  imputing  treasonable  conduct  to  Mr.  Tooke.  The 
rule  was  refused,  and  Lord  Kenyon  says,  "  it  is  impossible  for  us  to  admit 
that  the  proceeding  of  either  of  the  houses  is  a  libel ;  and  yet  that  is  to 
to  be  taken  as  the  foundation  of  this  application."  He  afterwards  adds, 
that  "  this  is  a  proceeding  by  one  branch  of  the  legislature,  and  therefore 
we  cannot  inquire  into  it."  But  Lord  Ken  yon  does  not  admit  the  orders 
of  the  House  of  Commons  to  be  conclusive  on  all  occasions ;  for  he  says, 
"  I  do  not  say  that  cases  may  not  be  put  in  which  we  would  not  inquire 
whether  or  not  the  House  of  Commons  were  justified  in  any  particular 
measure."  Mr.  Justice  Lawrence  assimilated  the  case  to  a  publication 
of  what  took  place  in  a  court  of  justice.  He  says,  "  This  case  has  been 
chiefly  argued  on  two  grounds :  first,  it  is  saia1  that  the  report  of  the 
House  of  Commons  is  itself  unjustifiable,  inasmuch  as  it  imputes  a  crime 
to  the  prosecutor,  and  deprives  him  of  his  privileges.  It  is  said  that  this 
report  charges  him  with  being  guilty  of  high  treason,  notwithstanding  a 
verdict  of  the  jury  had  ascertained  his  innocence ;  but  that  is  not  the  fair 
import  of  the  paragraph.  It  is  possible  that  a  man  may  have  views  hos- 
tile to  the  government  and  constitution  of  the  kingdom,  without  being 
guilty  of  high  treason,  especially  of  the  particular  treason  imputed  to  the 
persons  there  mentioned.  It  does  not  therefore  follow  that  this  report 
charges  those  persons  with  the  same  crime  of  which  they  had  been  before 
acquitted :  but  the  chief  ground  taken  by  the  prosecutor's  counsel  is,  that 
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though  the  report  of  the  House  of  Commons  cannot  itself  be  considered 
as  a  libel,  the  defendant,  not  acting  under  the  authority  of  the  house, 
may  be  indicted  for  publishing  it,  with  a  view  to  general  circulation.  It 
has  been  said,  that  the  publication  of  the  proceedings  of  courts  of  justice, 
vihen  reflecting  on  the  character  of  an  individual,  is  a  libel;  to  support 
which  position,  the  case  of  Waterfield  v.  The  Hishop  of  Chichester,  2 
Mod.  118,  has  been  cited,"  upon  which  he  makes  some  observations. 
Then  he  goes  on  to  slate,  "  the  proceedings  of  courts  of  justice  are  daily 
published,  some  of  which  highly  reflect  on  individuals ;  but  I  do  not  know 
that  an  information  was  ever  granted  against  the  publishers  of  them. 
Many  of  these  proceedings  contain  no  point  of  law,  and  are  not  published 
under  the  authority  or  the  sanction  of  the  courts ;  but  they  are  printed 
for  the  information  of  the  public.  Not  many  years  ago,  an  action  was 
brought  in  the  Court  of  Common  Pleas  bv  Mr.  Currie  against  Walter, 
(Curry  v.  Walter,  1  Bos.  &  Pul.  525,)  proprietor  of  "  The  Times,"  for 
publishing  a  libel  in  the  paper  of  "  The  Times ;"  which  supposed  libel 
consisted  in  merely  stating  a  speech  made  by  a  counsel  in  this  court,  on 
a  motion  for  leave  to  file  a  criminal  information  against  Air.  Currie. 
Lord  Chief  Justice  Eyre,  who  tried  the  cause,  ruled  That  this  was  not  a 
libel,  nor  the  subject  of  an  action,  it  being  a  true  account  of  what  had 
passed  in  this  court ;  and  in  this  opinion  the  Court  of  Common  Pleas  after- 
wards, on  a  motion  for  a  new  trial,  all  concurred,  though  some  of  the 
judges  doubted  whether  or  not  the  defendant  could  avail  himself  of  that 
defence  on  the  general  issue."  He  then  adds,  "  though  the  publication 
of  such  proceedings  may  be  to  the  disadvantage  of  the  particular  indi- 
vidual concerned,  yet  it  is  of  vast  importance  to  the  public  that  the  pro- 
ceedings of  courts  of  justice  shall  be  universally  known.  The  general 
advantage  to  the  country  in  having  these  proceedings  made  public,  more 
than  counterbalances  the  inconveniences  to  the  private  persons  whose 
conduct  may  be  the  subject  of  such  proceedings.  The  same  reasons 
also  apply  to  the  proceedings  in  parliament :  it  is  of  advantage  to  the 
public,  and  even  to  the  legislative  bodies,  that  true  accounts  of  their  pro- 
ceedings should  be  generally  circulated ;  and  they  would  be  deprived  of 
that  advantage  if  no  person  could  publish  their  proceedings  without  being 
punished  as  a  libeller."  Though,  therefore,  the  defendant  was  not 
authorized  by  the  House  of  Commons  to  publish  the  report  in  question, 
yet,  as  he  only  published  a  true  copy  of  it,  Mr.  Justice  Lawrence  stated 
that  he  was  of  opinion  the  rule  ought  to  be  discharged.  It  is  to  be  ob- 
served that  the  strict  expression  of  Lord  Kenyot?  cannot  be  doubted  for 
a  moment :  for  he  only  says  that  it  is  impossible  to  admit  that  the  proceed-, 
ing  of  either  house  of  parliament  is  a  libel :  of  which  there  is  no  doubt ; 
for  the  proceeding  itself  certainly  is  not  a  libel.  And,  with  regard  to 
Mr.  Justice  Lawrence's  opinion  as  to  the  publication  of  the  proceedings 
in  a  court  of  justice,  the  generality  of  his  expressions  is  commented  on 
by  other  judges  in  subsequent  cases,  and  does  appear  to  admit  of  some 
qualification. 

Then  it  is  contended  upon  this  case  that,  if  the  judges  thought  the  pub- 
lication was  privileged,  though  unauthorized  by  the  House  of  Commons, 
a  fortiori  it  would  be  so  if  it  was  so  authorized.  The  case  as  far  as  it 
goes  is  certainly  in  favour  of  the  defendants. 

After  that  comes  the  case  of  The  King  v.  Creevey,  1  M.  &  S.  273. 
There  the  defendant  published  a  speech  which  he  had  made  in  parlia- 
ment, reflecting  on  the  character  of  an  individual.    Lord  Ell  ex  borough 
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gays, "  how  can  this  be  considered  as  a  proceeding  of  the  Commons  House 
of  Parliament  1  A  member  of  that  house  has  spoken  what  he  thought 
material,  and  what  he  was  at  liberty  to  speak  in  his  character  as  a 
member  of  that  house.  So  far  he  was  privileged :  but  he  has  not  stopped 
there ;  but  unauthorized  by  the  house,  has  chosen  to  publish  an  account 
of  that  speech,  in  what  he  was  pleased  to  call  a  more  corrected  form; 
and  in  that  publication  has  thrown  out  reflections  injurious  to  the  charac- 
ter of  an  individual."  The  defendant  was  convicted,  and,  upon  an 
application  to  the  court  for  a  new  trial,  Lord  Ellenborough  says,  "  If 
any  doubt  belonged  to  this  question,  I  should  be  most  anxious  to  grant 
ihe  rule  to  show  cause,  in  order  to  have  the  grounds  of  doubt  more  fully 
discussed  and  settled.  But  as  I  cannot  find  any  thing  on  which  to  found 
even  a  colour  for  argument,  except  what  arises  from  an  extravagant 
construction  put  on  a  particular  expression  of  Lord  Kenyon  in  the  case 
of  The  King  v.  Wright,  8  T.  R.  293,  it  would  be  to  excite  doubts,  and 
not  to  settle  them,  if  we  were  to  grant  the  rule.  What  Lord  Kenyon 
there  said  was  this, — '  That  it  was  impossible  to  admit  that  the  proceed- 
ing of  either  of  the  houses  of  parliament  was  a  libel;  and  yet  that  was  to  be 
taken  as  the  foundation  of  the  application  made  in  that  case.'  I  will  not 
here  wait  to  consider  whether  that  could  be  strictly  called  a  proceeding 
in  parliament.  What  was  printed  for  the  use  of  the  members  was  cer- 
tainly a  privileged  publication;  but  I  am  not  prepared  to  say  that  to 
circulate  a  copy  of  that  which  was  published  for  the  use  of  the  members, 
if  it  contained  matter  of  an  injurious  tendency  to  the  character  of  an 
individual,  was  legitimate,  and  could  not  be  made  the  ground  of  prose- 
cution. I  should  hesitate  to  pronounce  it  a  proceeding  in  parliament  in 
the  terms  given  to  some  of  the  judges  in  that  case.  But  it  is  not  neces- 
sary to  say  whether  that  be  so  or  not ;  because  this  does  not  range  itself 
within  the  principle  of  that  case.  How  can  this  be  considered  as  a 
proceeding  of  the  Commons  House  of  Parliament  ?  A  member  of  that 
house  has  spoken  what  he  thought  material,  and  what  he  was  at  liberty 
to  speak  in  his  character  as  a  member  of  that  house.     So  far  he  was 

Erivileged :  but  he  has  not  stopped  there,  but  unauthorized  by  the  house, 
as  chosen  to  publish  an  account  of  that  speech  in  what  he  has  been 
pleased  to  call  a  more  corrected  form ;  and  in  that  publication  has 
thrown  out  reflections  injurious  to  the  character  of  an  individual.  The 
only  question  is,  whether  the  occasion  of  that  publication  rebuts  the 
inference  of  malice  arising  from  the  matter  of  it.  Has  he  a  right  to 
reiterate  these  reflections  to  the  public ;  and  to  address  them  as  an  oratio 
ad  populum  in  order  to  explain  his  conduct  to  his  constituents  ?  There 
is  no  case  in  practice,  nor  I  believe  any  proposition  laid  down  by  the 
best  text  writers  on  the  subject,  that  tends  to  such  a  conclusion.  The 
case  of  Rex  v.  Wright,  8  T.  R.  293,  indeed  determined  that  a  proceed- 
ing in  parliament  could  not  be  deemed  libellous;  but  that  does  not 
warrant  a  publication  of  it  in  every  newspaper,  as  was  held  in  Rex  v. 
Ijord  Mivgdon,  1  Esp.  N.  P.  C.  226.  As  to  Curry  v.  Walter,  1  Bos.  & 
Pul.  525,  it  is  not  necessary  for  the  present  purpose  to  discuss  that  case : 
whenever  it  becomes  necessary,  I  shall  say  that  the  doctrine  there  laid 
down  must  be  understood  with  very  great  limitations ;  and  shall  never 
fully  assent  to  the  unqualified  terms  attributed  in  the  report  of  that  case 
to  Eyre,  C.  J."  "  In  Lake  v.  King,  1  Saund.  120,  131  a,  the  judgment 
of  Lord  Hale  and  of  the  other  judges  was  founded  upon  this  point,  viz. 
tiiat  it  was  the  order  and  course  of  proceedings  in  parliament  to  print 
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and  deliver  copies,  of  which  the  court  ought  to  take  judicial  notice.  In 
order,  therefore,  to  bring  this  case  within  the  rule  in  Lake  v.  King,  1 
Saund.  1*J0,  131  a,  we  ought  to  find  that  it  is  the  order  and  course  of 
proceedings  in  parliament,  that  members  should  print  their  own  speeches; 
and  that  this  court  will  take  judicial  notice  of  such  a  course  of  proceed- 
ing. The  very  statement  of  the  proposition  shows  it  to  be  untenable. 
It  is  therefore  neither  within  Lake  v.  King,  1  Saund.  120,  131  a.,  nor 
Rex  v.  it'right,  8  T.  R.  293,  giving  to  that  case  its  full  effect ;  and  even 
if  it  were,  perhaps  the  court  would  lay  down  the  doctrine  with  some- 
what more  limitation  than  is  to  be  found  in  that  case."  Mr.  Justice 
Bayley  says,  "  If  the  case  admitted  of  any  doubt  I  should  be  desirous 
of  granting  a  rule.  But  the  case  is  without  difficulty.  A  member  of 
parliament  has  undoubtedly  the  privilege  for  the  purpose  of  producing 
parliamentary  effect  to  speak  in  parliament  boldly  and  clearly  what  he 
thinks  conducive  to  that  end.  He  may  even  for  that  purpose,  if  he  thinks 
it  right,  cast  imputations  in  parliament  against  the  character  of  any 
individual ;  and  still  he  will  be  protected.  But  if  he  is  to  be  at  liberty  to 
circulate  those  imputations  elsewhere,  the  evil  would  be  very  extensive. 
No  member,  therefore,  is  at  liberty  to  do  so.  In  Lake  v.  King,  1  Saund. 
120,  131  a,  such  was  the  impression  of  the  lawyers  of  that  day.  There 
the  defendant  did  not  justify  the  printing  and  delivering  the  petition  to 
divers  subjects,  &c.  generally,  but  to  divers  subjects  being  members  of 
the  committee  appointed  by  the  Commons ;  and  such  publication  was 
held  justifiable,  because  it  was  according  to  the  order  of  proceedings  of 
parliament  and  their  committees.  But  it  is  not  contended  to-day  that  it 
is  according  to  the  course  and  order  of  parliament  for  members  to  com- 
municate their  speeches  to  the  printers  of  newspapers,  in  order  to  give 
them  to  the  world  in  a  more  corrected  form.  If  any  misrepresentation 
respecting  them  should  go  forth,  there  is  a  course  perfectly  familiar  to 
to  all  members,  by  which  such  misrepresentations  may  be  set  right,  viz. 
by  complaining  to  the  house  of  the  misrepresentation,  and  having  the 
author  of  it  at  the  bar  to  answer  such  complaint :  therefore  it  is  not 
necessary  for  the  purpose  of  correcting  the  misrepresentation  that  a 
member  should  be  the  publisher  of  his  own  speech.  It  has  been  argued 
that  the  proceedings  of  courts  of  justice  are  open  to  publication.  Against 
that  as  an  unqualified  proposition  I  enter  my  protest.  Suppose  an  indict- 
ment for  blasphemy,  or  a  trial  where  indecent  evidence  was  necessarily 
introduced,  would  every  one  be  at  liberty  to  poison  the  minds  of  the 
public  by  circulating  that  which  for  the  purposes  of  justice,  the  court  is 
bound  to  hear  ?  I  should  think  not :  and  it  is  not  true,  therefore,  that  in 
all  instances  the  proceedings  in  a  court  of  justice  may  be  published."  Mr. 
Justice  Le  Blanc  says:  "  As  to  the  right  of  a  member  of  parliament  to 
speak  in  parliament  what  is  defamatory  to  the  character  of  another,  that 
sitting  in  a  court  of  justice  we  were  not  at  liberty  to  inquire  inio  that ; 
because  every  member  had  liberty  of  speech  in  parliament :  but  when  he 
published  his  speech  to  the  world,  it  then  became  the  subject  of  common 
law  jurisdiction ;  and  the  circumstance  of  its  being  accurate,  or  intended 
to  contjci  a  misrepresentation,  would  not  the  less  make  him  amenable  to 
the  common  law  in  respect  of  the  publication." 

Now  these  remarks  in  Rex  v.  Creevey,  1  M.  &  S.  273,  very  mate- 
rially neutralize  the  opinions  of  Lord  Kenyon  and  Mr.  Justice  Lawrence 
in  Rex  v  IVright,  8  T.  II.  293 :  but  after  all,  none  of  the  cases,  Rex  v. 
Lord  Mingdon,  1  Esp.  N.  P.  C.  226,  Rex  v.  Wright.  8  T.  R.  203,  and 
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Rex  v.  Crecvey,  1  M.  &  S.  273,  were  publications  under  the  orders  of 
the  house,  and  do  not  a  fleet  the  question  of  privilege,  and  therefore  I 
only  consider  them  as  declaring  the  opinion  of  judges  on  publications  to 
the  public  at  large  of  what  has  occurred  in  parliament. 

I  would  also  take  this 'opportunity  of  referring  to  the' argument  raised 
as  to  the  publication  of  trials  in  courts  of  law,  and  which,  it  has  often 
been  stated,  is  justifiable  though  they  may  contain  matter  defamatory  to 
the  character  of  individuals.  I  am  by  no  means  prepared  to  say  that, 
as  a  general  proposition,  they  may  be  justified.  Besides  the  opinions  of 
Lord  Ellen  borough,  Mr.  Justice  Bayley,  and  Mr  Justice  Le  Blanc,  as 
before  expressed,  I  may  refer  to  the  case  of  Stile  v.  Aokes,  7  East,  493, 
and  Rex  v.  Mary  Carlisle,  3  B.  &  Aid.  107,  (5  Eng.  Com.  Law  Reps. 
252;)  Lewis  v.  Walter,  4  B,  &  Aid.  605,  (0  Eng.  Com.  Law  Reps. 
535 ;)  and  Flint  v.  Pike,  4  B.  &  C.  473,  (10  Eng.  (  om.  Law  Reps.  o80,) 
that  it  must  not  be  understood  that  on  all  occasions  the  publication  of  trials 
which  contain  matter  defamatory  of  the  character  of  individuals  can  be 
justified. 

It  is  said  that  it  is  proper  that  the  members  of  the  house  should  have 
the  right  to  send  copies  of  all  the  parliamentary  papers  to  their  constitu- 
ents, to  justify  themselves  in  case  their  constituents  should  find  any  fault 
with  their  conduct  in  parliament.  If  the  member  whose  conduct  is 
blamed  by  his  constituents  wishes  to  vindicate  his  conduct,  he  may  send 
what  parliamentary  papers  he  pleases,  provided  they  do  not  contain  any 
criminatory  matter  of  individuals  ;  but  I  think  it  can  never  be  considered 
as  justifiable  to  publish  defamatory  matter  of  other  persons  to  justify  his 
own  conduct  in  parliament. 

As  to  the  general  information  to  be  given  to  the  public  of  all  that  is 
going  on  in  parliament,  I  cannot  conceive  upon  what  ground  that  can  be 
necessary.  I  do  not  consider  as  a  matter  of  right  that  the  public  should 
know  all  that  is  going  on  in  parliament.  But,  as  to  the  right  of  commu- 
nicating the  proceedings  in  parliament  to  the  public,  if  it  be  meant  to 
communicate  any  papers  which  contain  matters  defamatory  as  they 
think  proper,  that  is  a  matter  which,  in  my  judgment,  can  only  be  done 
by  an  act  of  the  legislature.  And  I  do  not  think  that  the  communicat- 
ing defamatory  papers  to  the.  public  can  be  justified  as  a  matter  of 
necessity,  or  as  reasonable  to  be  done. 

An  argument  has  been  adduced  in  favour  of  the  right  to  publish  the 
proceedings  in  parliament  from  the  act  of  42  G.  3,  c.  63,  allowing  the 
votes  and  proceedings  in  parliament  to  be  sfent  free  of  postage.  It  may 
be  thought  very  right  to  allow  those  papers  to  be  sent  free  of  postage  on 
general  principles:  but  no  argument  can  be  adduced  from  that,  that  the 
act  meant  to  sanction  the  publication  of  such  papers  a3  are  defamatory. 

Then  it  is  said,  the  plaintiff  is  defamed  by  these  papers  being  delivered 
to  the  members,  and  therefore  it  is  of  little  consequence  whether  the 
number  of  defamatory  papers  are  extended.  But  thousands  of  copies 
may  be  distributed  under  the  order  of  the  house ;  and  upon  no  principle 
of  law  can  it  be  contended  that,  because  a  man  may  be  lawfully  crimi- 
nated amongst  one  class  of  her  majesty's  subjects,  that  he  may  be  so 
amongst  all. 

Then  it  is  said  that,  though  the  defaming  a  man's  character  be  an 
evil,  yet  it  is  an  evil  of  small  magnitude  compared  with  the  advantages 
that  may  result  from  the  publication  of  defamatory  papers.  But  it 
does  not  appear  to  me  that,  as  a  general  proposition,  benefit  is  to  be 
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expected  to  result  from  the  publication  of  defamatory  papers.  The 
advantages  are  altogether  undefined  and  uncertain,  and  cannot  as  a 
matter  of  law,  be  set  off  against  the  positive  injury  arising  to  a  man 
from  his  character  being  defamed.  But,  if  such  a  principle  of  law  could 
be  admitted,  it  would  be  necessary  to  show  what  was  the  advantage 
to  be  derived  from  such  a  publication. 

It  is  said  that  there  is  no  instance  of  any  action  having  ever  been 
brought  against  any  person  for  publishing  parliamentary  papers,  the 
publication  of  which  was  sanctioned  by  the  resolution  of  either  House 
of  Parliament,  and  that  is  a  very  strong  reason  why  the  action  is  not 
maintainable.  That  is  sometimes  given  as  a  reason  why  an  action  can- 
not be  maintained:  but  all  such  cases  depend  upon  their  own  particular 
circumstances :  when  such  cases  arise,  the  principles  of  law  are  exam- 
ined, and,  if  they  apply,  the  courts  decide  an  action  to  be  maintainable, 
though  none  such  has  ever  been  brought  before ;  but  here,  the  action 
taken  by  itself  is  confessedly  maintainable,  and  the  question  is  about  the 
justification.  Now  the  same  identical  justification  was  never  pleaded 
before  that  I  know  of:  and  the  question  therefore  is,  not  whether  the» 
action  itself  is  maintainable,  but  whether  there  can  be  any  objection  to 
it,  because  the  defence  has  never  been  set  up.  If  the  defence  has  never 
been  pleaded  before,  and  never  brought  into  discussion  on  any  other 
occasion  except  as  far  as  I  have  before  mentioned,  there  is  no  more 
reason  to  say  that  it  is  good,  or  that  it  is  bad,  till  it  has  been  investigated. 

But  it  is  said,  that  the  practice  of  publishing  parliamentary  papers 
never  has  been  disputed,  and  that  there  has  been  a  complete  acquies- 
cence in  it  amongst  all  classes  of  persons,  and  that  there  have  been  a 
great  many  occasions  where  discussions  have  arisen  in  which  circum- 
stances relating  to  individuals  have  been  laid  before  parliament,  and  that 
copies  of  those  proceedings  have  been  distributed  through  the  country  ; 
as,  for  instance,  in  the  investigation  of  the  South  Sea  scheme,  the  slave 
trade,  the  municipal  corporation  act,  and  many  others ;  and  yet  nobody 
has  ever  come  forward  to  institute  any  proceedings  upon  them.  Against 
those  who  furnished  any  criminatory  matter  to  be  laid  before  the  house, 
or  against  any  one  who  published  them  for  the  use  of  the  members,  no 
proceeding  can  be  instituted.  But,  as  to  those  who  distributed  them  to 
the  public,  it  may  be  remarked  that  persons  whose  conduct  and  charac- 
ter might  be  impugned  where  abuses  existed  might  feel  that  they 
deserved  the  imputation,  and  that  the  charges  against  them  were  true, 
and  therefore  their  taking  any  proceedings  would  only  be  to  make  the 
matter  worse :  and,  as  to  those  who  were  unconscious  of  deserving  the 
charges,  they  might  think  that  it  would  not  be  advisable  to  enter  into  a 
contest  with  the  House  of  Commons. 

It  is  said  to  allow  this  to  be  decided  is  contrary  to  the  Bill  of  Rights. 
The  Bill  of  Rights,  (1  W.  &  M.  sess.  2,  c.  2,)  declares  that  the  freedom  of 
sveech  and  debates  on  proceedings  in  parliament  ought  not  to  be  im- 
piached  or  questioned  in  any  court  or  place  out  of  parliament.  This  does 
not,  in  my  opinion,  in  the  smallest  degree  infringe  upon  the  Bill  of  Rights. 
I  think  this  is  not  such  a  proceeding  in  parliament  as  the  Bill  of  Rights 
refers  to ;  it  is  something  out  of  parliament.  The  privileges  of  parlia- 
ment appear  to  me  to  be  confined  to  the  walls  of  parliament,  for  what  is 
necessary  for  the  transaction  of  business  there,  to  protect  individual 
members  so  as  that  they  may  always  be  able  to  attend  to  their  duties, 
and  to  punish  persons  who  are  guilty  of  contempts  to  the  house,  or 


116    '  Stockdale  v.  Hansard.  T.  T.  1839.  [184 

against  trie  orders  ana  proceedings  or  other  matters  relating  to  the  house, 
or  to  individual  members  in  discharge  of  their  duties  to  the  house,  and  to 
such  other  matters  and  things  as  are  necessary  to  carry  on  their  parlia- 
mentary functions ;  and  to  print  documents  for  the  use  of  the  members. 
But  a  publication  sent  out  to  the  world,  though  founded  on  and  in  pur- 
suance of  an  order  of  the  house,  in  my  opinion,  becomes  separated  from 
the  house ;  it  is  no  longer  any  matter  of  the  house,  but  of  the  agents  they 
employ  to  distribute  the  papers ;  those  agents  are  not  the  house,  but,  in 
my  opinion,  they  are  individuals  acting  on  their  own  responsibility  as 
other  publishers  of  papers. 

I  admit  that,  if  my  opinion  be  correct,  the  same  question  may  be  agi 
tated  in  the  inferior  courts,  such  as  the  quarter  sessions  and  county  and 
borough  courts ;  that,  however,  results  from  the  law :  if  the  law  be  so 
they  have  the  right  to  inquire  into  it. 

1  therefore,  upon  the  whole  of  this  case,  again  point  out  what  Lord 
Ellkv eorough  very  much  relied  upon  in  his  judgment  in  Burdttt  v.  Ab- 
bot, \A  East,  158,  when  he  said  that  "it  is  made  out  that  the  power  of 
•the  House  of  Commons  to  commit  for  contempt  stands  upon  the  ground 
of  reason  and  necessity  independent  of  any  positive  authorities  on  the 
subject :  bui  it  is  also  made  out  by  the  evidence  of  usage  and  practice, 
by  legislative  sanction  and  recognition,  and  by  the  judgments  of  the 
courts  of  law,  in  a  long  course  of  well-established  precedents  and  authori- 
ties.' But,  in  the  case  now  before  the  court,  I  tnink  that  the  power  of 
the  House  of  Commons  to  order  the  publication  of  papers  containing 
defamatory  matter  does  not  stand  upon  the  ground  of  reason  and  neces- 
sity, independent  of  any  positive  authorities  on  the  subject.  And  I  also 
think  that  it  is  not  made  out  by  the  evidence  of  usage  and  practice,  by 
legislative  sanction  and  recognition  in  the  courts  of  law  in  a  long  course 
of  well  established  precedents  and  authorities. 

•Upon  the  whole  of  the  case,  I  think  there  should  be  judgment  for  the 
plaintiff. 

Pattesow,  J.— This  is  an  action  for  a  libel  contained  in  a  reply  of  cer- 
tain inspectors  of  prisons,  appointed  under  the  act  5  &  0  W.  4,  c.  38,  to 
a  report  of  the  Court  of  Aldermen  in  London,  and  published  by  the 
defendants.  The  plea  states  that  an  original  report  of  the  inspectors 
was  laid  before  the  House  of  Commons  under  the  provisions  of  that  act, 
that  their  reply  to  the  Court  of  Aldermen  was  laid  before  the  house, 
pursuant  to  an  order  of  the  house,  and  became  part  of  the  proceedings  of 
Vie  house,  which,  as  a  matter  of  fact,  is  admitted  by  the  demurrer.  The 
plea  also  sets  out  a  resolution  of  the  House  of  Commons  of  the  13th  Au- 
gust, 1835,  that  the  parliamentary  papers  and  reports  printed  for  the  use 
of  the  house  should  be  rendered  accessible  to  the  public  by  purchase  at 
the  lowest  price  at  which  they  could  be  furnished ;  and  that  a  sufficient 
'  number  of  extra  copies  should  be  printed  for  that  purpose. 

It  also  sets  out  the  appointment  of  a  committee  on  the  subject,  their 
resolution,  and  a  further  resolution  and  order  of  the  house  that  the  par- 
liamentary papers  and  reports  printed  by  order  of  the  house  should  be 
sold  to  the  public  at  certain  specified  rates;  and  that  Messrs.  Hansard 
(the  defendants,)  the  printers  of  the  house,  be  appointed  to  conduct  the 
sale  thereof.  It  also  states  orders  of  the  house  for  printing  the  original 
report  of  the  inspectors  and  their  reply.  The  plea  then  alleges  that  the 
defendants  printed  and  published  the  report  and  reply  by  authority  of  the 
house ;  and,  in  conclusion,  it  sets  out  a  resolution  of  the  house  of  the  31st 
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May,  1837,  by  which  it  was  resolved,  declared,  and  adjudged,  that  the 
power  of  publishing  such  of  its  reports,  votes,  and  proceedings  us  it  shall 
deem  necessary,  or  conducive  to  tlie  public  interests,  is  an  essential  incident 
to  the  constitutional  functions  of  parliament,  more  especially  of  the  Com- 
mons' House  of  Parliament  as  the  representative  portion  of  it.  The  decla- 
ration in  this  case  is  entitled  on  the  -JOih  May,  1837,  the  day  before  the 
last-mentioned  resolution.  This  resolution  must  be  treated  as  declaratory 
only  of  a  supposed  ancient  power  of  the  House  of  Commons  to  publish, 
and  that  for  two  reasons.  First,  because,  if  it  be  tfeated  as  creating  a 
new  power  or  privilege,  it  would  plainly  be  an  alteration  of  the  existing 
law,  and  an  enactment  of  a  new  law  by  one  branch  of  the  legislature 
only,  which,  it  is  admitted  on  all  hands,  cannot  lawfully  be  done.  Nei- 
ther is  the  language  of  the  resolution  consistent  with  such  a  supposition; 
for,  if  the  power  or  privilege  be  essential  now,  it  must  always  have  been 
so,  since  the  constitutional  functions  of  parliament  have  always  been  the 
same.  Secondly,  if  it  be  treated  as  a  new  power  or  privilege,  it  is  not 
applicable  to  the  libel  for  the  publication  of  which  this  action  is  brought, 
nor  to  the  action  itself,  both  of  which  are  prior  to  the  passing  of  the  reso- 
lution. The  resolution  in  its  terms  seems  to  imply  the  exercise  of  some 
discrimination  in  the  house,  in  selecting  portions  of  its  proceedings  for 
publication ;  for  it  is  limited  to  such  of  its  proceedings  as  it  shall  deem 
necessary  or  conducive  to  the  public  interests;  one  would,  therefore, 
have  expected  to  see  some  averment  in  the  plea  that  the  publication  in 
question  had  been  so  deemed  by  the  House  of  Commons ;  yet  nothing  of 
the  kind  is  to  be  found.  However,  as  the  plea  sets  out  a  prior  resolution 
of  the  house,  that  the  parliamentary  papers  and  reports  printed  by  order 
of  the  house  shpuld  be  sold  to  the  public,  I  suppose  it  must  be  taken,  upon 
this  record,  that  the  House  of  Commons  deems  it  necessary,  or  condu- 
cive to  the  public  interests,  to  publish  all  the  parliamentary  papers  and 
reports  which  it  orders  to  be  printed,  without  exercising  any  other  dis- 
crimination, as  to  particular  papers,  than  may  be  supposed  to  have  been 
exercised  when  they  were  ordered  to  be  printed.  And  the  more  so  as 
there  is  an  averment  in  the  plea  that  the  publication  in  question  was  by 
authority  of  the  house,  which  is  admitted  by  the  demurrer. 
Three  questions  appear  to  arise  on  this  record. 

First,  whether  an  action  at  law  will  lie  in  any  case  for  any  act  what- 
ever admitted  to  have  been  done  by  the  order  and  authority  of  the  House 
of  Commons. 

Secondly,  whether  a  resolution  of  the  House  of  Commons,  declaring 
that  it  had  power  to  do  the  act  complained  of,  precludes  this  court  from 
inquiring  into  the  legality  of  that  act. 

Thirdly,  if  such  resolution  does  not  preclude  this  court  from  inquiring, 
then  whether  the  act  complained  of  be  legal  or  not. 

With  respect  to  the  first  question,  it  has  not  been  contended  in  argu- 
ment that  either  house  of  parliament  can  authorize  any  person  to  commit 
with  impunity  a  known  and  undoubted  breach  of  the  law.  Extravagant 
cases  have  been  sometimes  put,  illustrating  the  impossibility  of  maintain- 
ing such  a  proposition.  It  has  been  answered  truly,  that  it  is  not  decent 
or  respectful  to  those  high  assemblies  to  suppose  that  such  extravagant 
cases  should  arise.  But  less  extravagant  cases  have  arisen  In  which 
both  houses  of  parliament  have  confessedly  exceeded  their  powers  in 
punishing  persons  for  trespasses  on  the  lands  of  members,  and  othei 
matters  wholly  without  their  jurisdiction,  but  which  they  have  treated  as 
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questions  of  privilege.  And,  though  no  instance  has  been  cited  of  any 
action  having  been  brought,  but,  on  the  contrary,  the  persons  proceeded 
against  have  very  commonly  submitted  to  the  illegal  treatment  they  have 
met  with,  yet  surely  the  maxim  of  law  must  apply,  viz.  that  there  is  no 
wrong  without  a  remedy ;  and  where  can  the  remedy  be  but  by  action 
in  a  court  of  law  against  those  who  have  done  the  injury  ?  If  it  be  once 
conceded  that  either  house  of  parliament  can  make  an  illegal  order,  it 
must  necessarily  follow  that  the  party  wronged  may  have  redress  against 
those  who  carry  such  illegal  order  into  effect :  and  how  can  he  have 
such  redress  but  by  action  at  law  ?  Great  difficulties  may  undoubtedly 
arise  in  distinguishing  between  acts  done  in  the  house,  and  out  of  the 
house  under  orders  given  in  the  house,  and  in  determining  against  whom 
such  action  would  lie.  It  is  clear  that  no  action  can  be  maintained  for 
any  thing  said  or  done  by  a  member  of  either  house  in  the  house ;  and 
the  individual  members  "composing  the  House  of  Commons,  whether  it 
be  a  court  of  record  or  not,  may,  like  other  members  of  a  court  of  re- 
cord, be  free  from  personal  liability  on  account  of  the  orders  issued  by 
them  as  such  members.  Yet,  if  the  orders  themselves  be  illegal,  and  not 
merely  erroneous,  upon  no  principle  known  to  the  laws  of  this  country 
can  those  who  carry  them  into  effect  justify  under  them.  A  servant 
cannot  shelter  himself  under  the  illegal  orders  of  his  master.  Nor  could 
an  officer  under  the  illegal  orders  of  a  magistrate,  until  the  legislature 
interposed  and  enabled  him  to  do  so.  The  mere  circumstance,  therefore, 
that  the  act  complained  of  was  done  under  the  order  and  authority  of  the 
House  of  Commons  cannot  of  itself  excuse  that  act,  if  it  be  in  its  nature 
illegal :  and  it  is  necessary,  in  answer  to  an  action  for  the  commission 
of  such  illegal  act,  to  show,  not  only  the  authority  under  which  it  was 
done,  but  the  power  and  right  of  the  House  of  Commons  to  give  such 
authority.  This  point  indeed  was  not  pressed  upon  the  argument  of  this 
case;  but  I  have  mentioned  it  because  it  seems  to  me  that  it  will  be  very 
difficult  to  maintain  the  affirmative  of  the  second  question,  if  this  first 
point  be  given  up. 

The  second  question  is,  as  I  conceive,  raised  upon  this  record  by  the 
declaratory  resolution  of  the  31st  of  May,  1837,  set  out  at  the  conclusion 
of  the  plea.  The  other  resolutions  and  orders  set  out  in  the  plea  are  not 
declaratory  of  the  power  or  privilege  of  the  house,  but  directory  only : 
and,  as  it  has  been  shown  that  it  is  possible  that  the  house,  however  un- 
intentionally, may  make  illegal  orders,  and  that,  if  it  should  do  so,  those 
who  carry  them  into  effect  may  be  proceeded  against  by  action  at  law, 
it  follows  that  the  court  in  which  such  action  is  brought  must,  upon 
demurrer,  inquire  into  the  legality  of  those  directory  orders,  and  cannot 
be  precluded  from  doing  so  by  the  mere  fact  of  those  orders  having  been 
made. 

If  this  court,  then,  be  not  precluded  from  entertaining  the  question  as 
to  the  legality  of  the  directory  orders  by  the  orders  themselves,  it  is  pre- 
cluded, if  at  all,  by  the  resolution  of  the  31st  of  May,  1837,  and  by  nothing 
else.  No  other  resolution  of  the  House  of  Commons  to  a  similar  effect 
is  set  out  in  the  plea,  and  we  cannot  look  out  of  the  record.  It  is  cer- 
tainly somewhat  strange  to  urge  that  this  court  in  which  the  present 
action  was  already  pending,  and  which  had  already  on  its  proceeding  the 
declaration  of  the* plaintiff,  should  be  precluded  from  entering  into  the 
question  by  a  resolution  of  the  House  of  Commons  passed  between  the 
declaration  and  the  plea ;  but  I  pass  on  to  consider  the  effect  of  the  reso- 
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iution  as  if  it  had  been  passed  long  before  any  action  had  been  brought 
in  which  a  question  could  arise  as  to  the  existence  of  the  power  to  which 
it  relates. 

The  proposition  is  certainly  very  startling,  that  any  man,  or  body  of 
men,  however  exalted,  except  the  three  branches  of  the  legislature 
concurring,  should  by  passing  a  resolution  that  they  have  the  power  to 
do  an  act  illegal  in  itself,  be  able  to  bind  all  persons  whatsoever,  and 

!>reciude  them  from  inquiring  into  the  existence  of  that  power  and  the 
cgulity  of  that  act.  Yet  this  resolution  goes  to  that  extent ;  for,  unless 
it  is  taken  to  mean  that  the  House  of  Commons  has  power  to  orcfer  the 
publication  of  that  which  it  knows  to  be  defamatory  of  the  character  of 
an  individual,  and  to  protect  those  who  carry  that  order  into  effect 
from  all  consequences,  it  will  not  avail  the  defendants  in  this  action.  I 
take  the  resolution,  therefore,  to  have  that  meaning,  though  the  language 
of  it  does  not  necessarily  so  import.  And  I  take  it  also,  in  combination 
with  the  resolutions  in  1835,  to  mean  that  the  House  of  Commons  deems 
it  necessary  or  conducive  to  the  public  interests  that  all  the  parlia- 
mentary papers  which  it  orders  to  be  printed  should  be  sold,  though  the 
resolution  of  1837  by  itself  would  seem  to  imply  directly  the  contrary, 
and  that  some  discrimination  as  to  publishing  should  be  exercised  on  the 
subject.  Now,  if  the  House  of  Commons,  by  declaring  that  it  has  power 
to  publish  all  the  defamatory  matter  which  it  may  have  ordered  to  be 
printed  in  the  course  of  its  proceedings  with  impunity  to  its  publisher, 
can  prevent  all  inquiry  into  the  existence  of  that  power,  I  see  not  why  it 
may  not,  by  declaring  itself  to  have  any  other  power  in  any  other 
matter,  equally  preclude  all  inquiry  in  courts  of  law  or  elsewhere,  as  to 
the  existence  of  such. power.  And  what  is  this  but  absolute  arbitrary 
dominion  over  all  persons,  liable  to  no  question  or  control  ?  It  is  useless 
to  say  that  the  house  cannot  by  any  declaratory  resolution  give  itself 
new  powers  and  privileges ;  it  certainly  can,  if  it  can  preclude  all  per- 
sons from  inquiring  whether  the  powers  and  privileges,  which  it  declares 
it  possesses,  exist  or  not :  for  then  how  is  it  to  be  ascertained  whether 
those  powers  and  privileges  be  new  or  not?  If  the  doctrine  be  true  that 
the  house,  or  rather  the  members  constituting  the  house,  are  the  sole 
judges  of  the  existence  and  extent  of  their  powers  and  privileges,  I  can- 
not see  what  check  or  impediment  exists  to  their  assuming  any  new 
powers  and  privileges  which  they  may  think  fit  to  declare.  I  am  far 
from   supposing  that  they  will  knowingly  do  so;  but  I  see  nothing  to 

Erevent  it.  Some  mode  of  ascertaining  whether  the  powers  and  privi- 
iges  so  declared  be  new  or  not  must  surely  be  found ;  and,  if  it  be  con- 
ceded that  the  courts  of  law,  when  that  question  of  necessity  arises 
before  them,  may  make  the  inquiry,  then  the  doctrine  that  the  resolution 
of  the  3 1  st  of  May  1837  precludes  inquiry  by  this  court  must  fall  to  the 
ground.  But  it  is  argued  that  the  point  must  be  ascertained  by  refer- 
ence to  public  opinion.  I  cannot  find  in  the  common  law,  or  statute 
law,  or  in  any  books  of  authority  whatever,  any  allusion  to  such  refer- 
ence :  and  indeed  what  tribunal  can  be  conceived  more  uncertain,  fluctu- 
ating, and  unsatisfactory,  than  public  opinion?  It  is  even  difficult  to 
define  what  is  meant  by  the  words  "  public  opinion." 

It  is  further  argued  that  the  courts  of  law  are  inferior  courts  to  the 
Court  of  Parliament  and  to  the  Court  of  the  House  of  Commons,  and 
cannot  form  any  judgment  as  to  the  acts  and  resolutions  of  their  supe- 
riors.    I  admit  fully  that  the  Court  of  Parliament  is  superior  to  the 
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courts  of  law ;  and  in  that  sense  they  are  inferior  courts :  But  the  House 
of  Commons  by  itself  is  not  the  Court  of  Parliament.  Further,  I  admit 
that  the  House  of  Commons,  being  one  branch  of  the  legislature,  to 
which  legislature  belongs  the  making  of  laws,  is  superior  in  dignity  to 
the  courts  of  law,  to  whom  it  belongs  to  carry  those  laws  into  effect, 
and,  in  so  doing,  of  necessity,  to  interpret  and  ascertain  the  meaning  of 
those  laws.  It  is  superior  also  in  this,  that  it  is  the  grand  inquest  of  the 
nation,  and  may  inquire  into  all  alleged  abuses  and  misconduct  in  any 
quarter,  of  course  in  the  courts  of  law,  or  any  of  the  members  of  them ; 
but  it  cannot,  by  itself,  correct  or  punish,  any  such  abuses  or  miscon- 
duct ;  it  can  but  accuse  or  institute  proceedings  against  the  supposed 
delinquents  in  some  court  of  law,  or  conjointly  with  the  other  branches 
of  the  legislature  may  remedy  the  mischief  by  a  new  law.  With  respect 
to  the  interpretation  and  declaration  of  what  is  the  existing  law,  the 
House  of  Lords  is  doubtless  a  superior  court  to  the  courts  of  law.  And 
those  courts  are  bound  by  a  decision  of  the  House  of  Lords  expressed 
judicially  upon  a  writ  of  error  or  appeal,  in  a  regular  action  at  law  or 
suit  in  equity ;  but  I  deny  that  a  mere  resolution  of  the  House  of  Lords, 
or  even  a  decision  of  that  house  in  a  suit  originally  brought  there  (if  any 
such  thing  should  occur,  which  it  never  will,  though  formerly  attempted,) 
would  be  binding  upon  the  courts  of  law,  even  if  it  were  accompanied 
by  a  resolution  that  they  had  power  to  entertain  original  suits :  much 
less  can  a  resolution  of  the  House  of  Commons,  which  is  not  a  court  of 
judicature  for  the  decision  of  any  question  either  of  law  or  fact  between 
litigant  parties,  except  in  regard  to  the  election  of  its  members,  be  bind- 
ing upon  the  courts  of  law.  And  it  should  be  observed  that,  in  making 
this  resolution,  the  House  of  Commons  was  not  acting  as  a  court  either 
legislative,  judicial,  or  inquisitorial,  or  of  any  other  description.  It 
seems  to  me,  therefore,  that  the  superiority  of  the  House  of  Commons 
has  really  nothing  to  do  with  the  question. 

But  it  is  further  said  that  the  courts  of  law  have  no  knowledge  or 
means  of  knowledge  as  to  the  lex  et  consuetudo  parliamenti,  and  cannot 
therefore  determine  any  question  respecting  it.  And  yet,  at  the  same 
time,  it  is  said  that  the  lex  et  consuetudo  parliamenti  are  part  of  the  law 
of  the  land.  And  this  court  is,  in  this  very  case,  actually  called  upon 
by  the  defendants  to  pronounce  judgment  in  their  favour,  upon  the  very 
ground  that  their  act  is  justified  by  that  very  lex  et  consuetudo  parlia- 
menti, of  which  the  court  is  said  to  be  invincibly  ignorant,  and  to  be 
bound  to  take  the  law  from  a  resolution  of  one  branch  of  the  parliament 
alone.  In  other  words,  we  are  told  that  the  judgment  we  are  to  pro- 
nounce is  not  to  be  the  result  of  our  own  deliberate  opinion  on  the 
matter  before  us,  but  that  which  is  dictated  to  us  by  a  resolution  of  the 
House  of  Commons,  into  the  grounds  and  validity  of  which  resolution 
we  have  no  means  of  inquiring,  and  are  indeed  forbidden  by  parlia- 
mentary law  to  inquire  at  all.  I  cannot  agree  to  that  position.  If  I  am 
to  pronounce  a  judgment  at  all,  in  this  or  in  any  other  case,  it  must 
and  shall  be  the  judgment  of  my  oxen  mind,  applying  the  law  of  the 
land  as  I  understand  it  according  to  the  best  of  my  abilities,  and  with 
regard  to  the  oath  which  I  have  taken  to  administer  justice  truly  and 
impartially. 

But,  after  all,  there  is  nothing  so  mysterious  in  the  law  and  custom  of 
parliament,  so  far  at  least  as  the  rest  of  the  community  not  within  its 
walls  is  concerned,  that  this  court  may  not  acquire  a  knowledge  of  it  in 
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the  same  manner  as  of  any  other  branch  of  the  law.  In  the  margin  of 
the  well  known  passage  in  Lord  Coke's  Fourth  Institute,  (4  Inst.  15,  in 
marg ;  also  in  Co.  Litt.  1 1  b.)  it  is  said  to  be  lex  ab  omnibus  qcerenda 
a  muftis  ignorata,  a  paucis  cognita.  The  same  might  with  the  same 
truth  be  said  of  any  other  part  of  the  law.  Lord  Coke  says,  in  the  same 
place,  that  the  High  Court  of  Parliament  suis  propriis  legibus  at  consiie- 
tudinibus  subsislit.  This  is  perfectly  correct  also  when  applied  to  the 
internal  regulations  and  proceedings  of  parliament,  or  of  either  house ; 
but  it  does  not  follow  that  it  so  when  applied  to  any  power  it  may  claim 
to  exercise  over  the  rest  of  the  community. 

It  is,  indeed,  quite  true  that  the  members  of  each  house  of  parliament 
arc  the  sole  judges  whether  their  privileges  have  been  violated,  and 
whether  thereby  any  person  has  been  guilty  of  a  contempt  of  their 
authority ;  and  so  they  must  necessarily  adjudicate  on  the  extent  of  their 
privileges.  All  the  cases  respecting  commitments  by  the  house,  mostly 
raised  upon  writs  of  habeas  corpus,  and  collected  in  the  arguments  and 
judgments  in  Burdett  v.  Abbot,  14  East,  1,  establish,  at  the  most,  only 
these  points,  that  the  House  of  Commons  has  power  to  commit  for  con- 
tempt; and  that,  when  it  has  so  committed  any  person,  the  court  cannot 
question  the  propriety  of  such  commitment,  or  inquire  whether  the  per- 
son committed  had  been  guilty  of  a  contempt  of  the  house ;  in  the  same 
manner  as  this  court  cannot  entertain  any  such  questions,  if  the  commit- 
ment be  by  any  other  court  having  power  to  commit  for  contempt 
In  such  instances,  there  is  an  adjudication  of  a  court  of  competent 
authority  in  the  particular  case ;  and  the  court  which  is  desired  to  inter- 
fere, not  being  a  court  of  error  or  of  appeal,  cannot  entertain  the  question 
whether  the  authority  has  been  properly  exercised.  In  order  to  make 
cases  of  commitment  bear  upon  the  present,  some  such  case  should  be 
shown  in  which  the  power  of  the  House  of  Commons  to  commit  for  con- 
tempt under  any  circumstances  was  denied,  and  in  which  this  court  had 
refused  to  enter  into  the  question  of  the  existence  of  that  power.  But  no 
such  case  can  be  found,  because  it  has  always  been  held  that  the  house 
had  such  power,  and  the  point  attempted  to  be  raised  in  the  cases  of 
commitment  has  been  as  to  the  due  exercise  of  such  power.  The  other 
cases  which  have  been  cited  in  argument  relate  generally  to  the  privi- 
leges of  individual  members,  not  to  the  power  of  the  house  itself,  acting 
as  a  body ;  and  hence,  as  I  conceive,  has  arisen  the  distinction  between 
a  question  of  privilege  coming  directly  or  incidentally  before  a  court  of 
law.  It  may  be  difficult  to  apply  the  distinction.  Yet  it  is  obvious  that, 
upon  an  application  for  a  writ  of  habeas  corpus  by  a  person  committed 
by  the  house,  the  question  of  the  power  of  the  house  to  commit,  or  of  the 
due  exercise  of  that  power,  is  the  original  and  primary  matter  propounded 
to  the  court,  and  arises  directly.  Now,  as  soon  as  it  appears  that  the 
house  has  committed  the  person  for  a  cause  within  their  jurisdiction,  as 
for  instance,  for  a  contempt  so  adjudged  to  be  by  them,  the  matter  has 

Eassed  in  rem  judicatam,  and  the  court  before  which  the  party  is  brought 
y  writ  of  habeas  corpus  must  remand  him.  But  if  an  action  be  brought 
in  thi3  court  for  a  matter  over  which  the  court  has  general  jurisdiction, 
as,  for  instance,  for  a  libel,  or  for  an  assault  and  imprisonment,  and  the 
plea  first  declares  that  the  authority  of  the  House  of  Commons  or  its 
powers  are  in  any  way  connected  with  the  case,  the  question  may  be 
said  to  arise  incidentally ;  the  court  must  give  some  judgment,  must  some- 
how dispose  of  the  question.     I  do  not,  however,  lay  any  great  stress  on 
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this  distinction.  It  seems  to  me  that,  if  the  question  arises  in  the  progress 
of  a  cause,  the  court  must  of  necessity  adjudicate  upon  it,  wheiher  it  can 
be  said  in  strict  propriety  of  language  to  arise  directly  or  incidentally. 

I  do  not  purpose  to  go  through  all  the  authorities  upon  this  part  of  the 
subject  which  have  been  already  examined  by  my  lord,  but  to  confine 
myself  to  a  few  of  the  leading  cases ;  before,  however,  I  do  so,  I  would 
observe  that  privilege  and  power  appear  to  me  to  be  very  different 
things,  as  I  shall  have  occasion  to  observe  hereafter,  and  that  the  present 
question  appears  to  me  to  relate  to  the  powers  of  the  House  of  Commons 
and  not  to  its  privileges  properly  so  called. 

The  principal  case  is  Thorp's  case.  (31  &  32  H.  6 ;  1  Hats.  Pr.  '28, 
from  5  Rot.  Pari.  239;  S.  C.  13  Rep.  03.)  I  cannot  pretend,  after  all 
the  observations  which  have  been  made  upon  that  case  by  counsel  and 
judges,  and  by  the  report  of  the  committee  of  the  House  of  Commons  on 
which  the  resolution  of  May  31st,  1837,  was  founded,  and  to  which  we 
have  been  referred  by  the  attorney-general,  to  throw  any  new  light  upon 
the  real  grounds  of  the  answer  there  first  delivered  by  the  judges.  With 
all  deference  for  ancient  authority,  it  appears  to  me  to  have  been  an 
evasive  answer,  probably  arising  from  the  circumstances  of  the  times : 
but  if  that  be  not  so,  the  answer,  being  given  in  the  House  of  Lords,  has 
respect  to  the  situation  both  of  those  who  proposed  the  question  and 
those  who  gave  the  answer,  and  amounts  only  to  this,  that  they  the 
judges  ought  not  to  be  called  upon  by  the  lords  in  parliament  to  inform 
them  as  to  the  privileges  of  parliament,  which  they  must  themselves 
know ;  but  it  is  nothing  like  a  disclaimer  of  being  able  to  decide  any 
such  question  if  it  should  arise  in  their  own  courts.  And,  as  to  that  part 
of  their  answer  in  which  they  speak  of  parliament  being  able  to  make 
that  law  which  was  not  law,  it  is  plainly  beside  the  question  proposed; 
for  it  must  relate  to  the  power  of  the  three  branches  of  the  legislature 
concurring,  and  not  to  any  resolutions  of  any  one  of  them  separately,  or 
even  of  any  two  of  them ;  added  to  which,  they  do  actually  give  their 
opinion  as  to  what  they  would  hold  in  their  own  courts,  and  the  lords 
adopt  and  act  upon  it.   (See  p.H7,ante,  note  a.) 

The  passages  in  Lord  Coke's  Fourth  Institute  (4  Inst.  15;  see  also  4 
Inst.  49,  00,)  rest  upon  Thorp's  case,  1  Hats.  Pr.  UQ,  and  if  the  founda- 
tion fails,  the  superstructure  cannot  stand,  however  celebrated  the 
architect  may  be. 

Expressions  are  certainly  to  be  found  in  Rex  v.  Wright,  8  T.  R.  293, 
which  appear  to  withdraw  from  the  courts  of  law  all  power  of  noticing 
the  publication  of  parliamentary  papers;  but  the  expressions  used  by 
Lord  Kenyon  appear  to  me,  I  say  it  with  hesitation,  and  pace  tanti  viri, 
to  be  quite  inconsistent ;  and  I  am  at  a  loss  to  know  on  what  ground  he 
really  proceeded :  whilst  Mri  Justice  Lawrence  appears  to  have  con- 
sidered that  the  matter  was  not  libellous,  let  it  be  published  by  whom  it 
would  ;  and  it  is  to  be  observed  that  it  did  not  appear  that  it  was  pub- 
lished by  order  of  the  House  of  Commons.  Again,  the  authority  of  that 
case  is  greatly  shaken  by  Rex  v.  Creevey,  1  M.  &  S.  273 ;  and,  even  if 
that  was  not  so,  it  is  to  be  recollected  that  the  motion  there  was  for  a 
criminal  information,  which  is  a  matter  of  discretion  and  not  of  right, 
and  moreover  that  the  doctrine  as  to  the  legality  of  publishing  proceed- 
ings of  courts  of  justice  was  then  recently  neld  without  those  qualifica- 
tions and  restrictions  wliich  as  I  think,  common  sense,  and  the  obvious 
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good  of  the  community  at  large,  have  compelled  the  judges  since  that 
time  to  engraft  upon  it. 

On  the  other  hand,  the  cases  of  Donne  v.  Walsh,  1  Hats.  Pr.  41, 
Ryoer  v.  Cosyn,  1  Hats*  Pr.  42,  and  Benyon  v.  Evelyn,  O.  Bngi nan's 
Judgments,  324,  show  that  the  courts  of  law  have  taken  cognisance  of 
such  questions,  and  have  decided  contrary  to  the  known  claims  of  the 
house  for  its  members :  and  whether  it  be  true  or  not  that  Sir  Orlando 
Bridgman  made  a  gratuitous  and  unnecessary  display  in  the  latter  case, 
this  is  certain  that  his  learned  and  laboured  judgment  must  have  excited, 
and  did  excite,  great  attention,  and  yet  the  decision  was  acquiesced  in. 
It  is  true  that  we  have  no  evidence  of  the  direct  interference  of  the 
house  in  that  case :  neither  could  they  constitutionally  interfere  as  a 
body,  inasmuch  as  no  act  of  theirs,  as  a  body,  was  brought  into  question ; 
but  no  one  doubts  that  the  claim  of  the  member  was  in  reality  the  claim 
of  the  house.  To  that  case  may  be  added  Fitzharris*s  case,  8  How.  St. 
Tr.  223,  and  that  of  The  Duchess  of  Somerset  v.  The  Earl  of  Manchester, 
Prynne's  Reg.  Part  4, 1214,  and  tlie  memorable  cases  of  Ashbyv.  White, 
2  Ld.  Ray.  939,  and  Regina  v.  Paty,  2  Ld.  Ray.  1 105,  and  Knolh/s  case, 
12  How.  St.  Tr.  1167.  I  do  not  mention  these  last  cases  as  showing 
that  the  jurisdiction  of  the  courts  of  law,  in  matters  said  to  concern  the 
p.jvilcges  of  parliament,  has  been  conceded  by  the  House  of  Commons, 
but  as  showing  that  it  has  not  been  decided  that  such  jurisdiction  in  no 
case  exists ;  and  in  Jlshby  v.  White,  2  Ld.  Ray.  938,  there  was  strong 
ground  for  maintaining  that  the  House  of  Commons  had  exclusive  juris- 
diction over  the  subject  as  a  court  of  judicature,  though  I  think  not 
sufficient  ground ;  whereas,  on  the  present  question  there  is  no  possible 
ground  for  so  saying.  I  agree  that  the  case  of  Rex  v.  Williams,  1 3  How. 
St.  Tr.  1369,  is  not  to  be  relied  on.  The  political  character  of  it,  the 
violence  of  the  times,  and  the  just  dread  of  arbitrary  power  in  the  crown, 
which  occasioned  the  allusion  to  it  in  the  Bill  of  Rights,  deprive  it  of 
authority  as  a  solemn  judgment  of  the  court.  Yet  it  is  plain  that  the 
speaker  of  the  House  of  Commons  could  not  be  justified,  even  under  the 
law  of  privilege  as  declared  by  the  resolution  of  the  31st  of  May,  1837, 
in  publishing  Dangerfield's  Narrative,  which  was  no  part  of  the  proceed- 
ings of  the  house :  and  the  bare  authority  of  the  house  could  alone  be  set 
up  as  his  justification,  which  I  have  already  shown  to  be  insufficient  for 
that  purpose.  Another  ground  may  be  taken  to  show  that  Rex  v. 
Williams,  13  How.  St.  Tr.  1369,  was  not  a  right  decision,  that  the  thing 
done  by  him,  viz.  the  order  to  publish,  may  be  said  to  have  been  done  in 
the  house,  and  so  not  to  be  cognizable  by  the  courts  of  law.  Yet  the  man 
himself,  for  whose  benefit  the  publication  took  place,  Dangerfield,  was 
committed  and  punished  for  publishing  the  very  same  thing  out  of  the 
house.  That  which  was  reprobated  in  Williams's  case,  13  How.  St.  Tr. 
1369,  was  the  prosecution,  by  the  officer  of  the  crown,  of  the  speaker 
of  the  house  for  an  act  done  by  him  as  such  speaker.  The  legality  of 
such  an  act,  as  regarded  private  individuals,  was  in  no  way  brought 
under  review.  And  the  Bill  of  Rights  (stat.  1  W.  &  M.  sess.  2,  c.  2, 
s.  1,)  plainly  points  at 'prosecutions  for  proceedings  in  parliament  onlv 

I  do  not  particularly  advert  to  the  other  cases  cited  from  Hatsell  and 
other  books ;  for  they  really  do  not  appear  to  me  to  bear  materially  upon 
this  part  of  the  case,  or  indeed  upon  any  of  the  questions  raised  upon  this 
record.  The  supposed  mischief  of  an  appeal  to  the  House  of  Lords  can- 
not surely  prevent  this  court  from  adjudicating  on  the  question.    Indeed 
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the  attorney-general  asks  us  to  pronounce  judgment  for  the  defendants, 
because  the  House  of  Commons  have  resolved  that  we  are  bound  to  do 
so;  yet  upon  that  judgment  a  writ  of  error  will  lie  just  as  much  as  if  we 
give  judgment  for  the  plaintiff.  To  avoid  such  inconvenience,  if  it  be 
important  to  do  so,  some  legal  mode  should  have  been  found  of  making 
it  unnecessary  for  us  to  give  any  judgment  at  all :  but  no  such  mode  can 
be  found.  The  analogy  attempted  to  be  established,  upon  the  argument, 
from  decisions  of  courts  of  exclusive  jurisdiction,  appears  to  me  not  to 
hold  good.  The  instances  adduced  are  in  respect  of  matters  admitted* 
to  be  within  the  exclusive  jurisdiction  of  such  courts,  whether  ecclesias- 
tical or  courts  of  admiralty,  or  foreign  courts,  and  in  which  they  have 
in  the  particular  case  come  to  a  decision,  and  so  the  matter  has  passed  in 
rem  judicatam ;  but  none  have  been  or  can  be  cited  where  a  decision  of 
any  of  those  courts,  that  a  particular  matter  is  within  its  exclusive  jurisdic- 
tion, has  been  allowed  to  be  binding  upon  other  courts  as  to  that  position, 
and  to  oust  them  of  their  right  of  jurisdiction:  it  may  be  that  in  some 
cases  there  is  concurrent  jurisdiction :  and,  as  I  have  before  observed, 
the  resolution  of  May,  1837,  cannot  be  considered  to  have  been  passed 
by  the  House  of  Commons  as  a  court  either  legislative,  judicial,  or  inquisi- 
torial, or  of  any  other  description.  Cases  were  cited  by  the  attorney- 
general,  where  the  Court  of  Exchequer  had  taken  from  the  other  courts 
of  law  proceedings  pending  before  them ;  but  they  were  cases  of  revenue 
belonging  by  the  king's  prerogative  peculiarly  to  that  court,  and  in  which 
that  court  had  confessedly  exclusive  jurisdiction. 

Some  cases  were  also  cited  where  the  House  of  Lords  had  compelled 
parties  to  relinquish  proceedings  in  the  courts  of  law  in  respect  of  mat- 
ters occurring  in  that  house,  as  to  which  it  is  conceded  that  the  courts 
of  law  cannot  have  cognizance. 

It  is  further  argued  that,  if  this  court  can  entertain  this  question,  so 
can  the  most  inferior  Court  of  Record  in  the  kingdom,  where  the  matter 
arises  within  its  jurisdiction.  I  admit  it  to  be  so ;  but  I  can  see  no  reason 
why  the  mere  resolution  of  the  house  should  preclude  an  inferior  court 
from  the  inquiry,  any  more  than  this  court :  nor  can  1  see  anything  dero- 
gatory to  the  dignity  of  the  house  in  such  inquiry. 

Upon  the  whole  the  true  doctrine  appears  to  me  to  be  this :  that  every 
court  in  which  an  action  is  brought  upon  a  subject-matter  generally  and 
prima  facie  within  its  jurisdiction,  and  in  which,  by  the  course  of  the 
proceedings  in  that  action,  the  powers  and  privileges  and  jurisdiction  of 
another  court  come  into  question,  must  of  necessity  determine  as  to  the 
extent  of  those  powers,  privileges,  and  jurisdiction :  that  the  decisions  of 
that^court,  whose  powers,  privileges  and  jurisdiction  are  so  brought  into 
question,  as  to  their  extent,  are  authorities,  and,  if  I  may  so  say,  evidences 
in  law  upon  the  subject,  but  not  conclusive.  In  the  present  case,  there- 
fore, both  upon  principle  and  authority,  I  conceive  that  this  court  is  not 
precluded  by  the  resolution  of  the  House  of  Commons  of  May,  1837, 
from  inquiring  into  the  legality  of  the  act  complained  of,  although  we 
are  bound  to  treat  that  resolution  with  all  possible  respect,  and  not  by 
any  means  to  come  to  a  decision  contrary  to  that  resolution  unless  we 
find  ourselves  compelled  to  do  so  by  the  law  of  the  land,  gathered  from 
the  principles  of  the  common  law,  so  far  as  they  are  applicable  to  the 
case,  and  from  the  authority  of  decided  cases,  and  the  judgments  of  our 
predecessors,  if  any  be  found  which  bear  upon  the  question. 

I  come  then  to  the  third  question :  Whether  the  act  complained  of  be 
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legal  or  not.  I  do  not  conceal  from  myself  that,  in  considering  this  point, 
the  resolution  of  the  House  of  Commons  of  31st  May,  1837,  is  directly 
called  in  question;  but,  for  the  reasons  I  have  already  given,  I  am  of 
opinion  that  this  court  is,  not  only  competent,  but  bound,  to  consider  the 
validity  of  that  resolution,  paying  all  possible  respect,  and  giving  all  due 
weight,  to  the  authority  from  which  it  emanates.  m 

The  privilege,  or  rather  power  (for  that  is  the  word  used,)  which  that 
resolution  declares  to  be  an  essential  incident  to  the  constitutional  func- 
tions of  parliament,  is  attempted  to  be  supported,  first,  by  showing  that 
it  has  been  long  exercised  and  acquiesced  in ;  secondly,  that  it  is  abso- 
lutely necessary  to  the  legislative  and  inquisitorial  functions  of  the  house* 

First,  as  to  exercise  and  acquiescence.  I  am  far  from  saying  that,  in 
order  to  support  any  privilege  or  practice  of  parliament,  or  of  cither 
house,  it  is  necessary  to  show  that  such  privilege  or  practice  has  existed 
from  time  of  legal  memory.  That  point  was  disposed  of  by  Lord  Ellrn- 
borough,  in  the  course  of  the  argument  in  Burdeit  v.  Abbot,  14  East,  1.  (a) 
Long  usage,  commencing  since  the  two  houses  sat  separately  (if  indeed 
they  ever  sat  together,  as  to  which  I  do  not  stop  to  inquire,  nor  when 
they  separated,  as  being  wholly  immaterial  to  this  question,)  may.  be 
abundantly  sufficient  to  establish  the  legality  of  such  privilege  or  practice. 

Now,  with  respect  to  the  exercise  of  the  power  in  question,  I  conceive 
that  such  exercise  is  matter  of  history,  and  therefore  that  the  observation 
of  Mr.  Attorney-General,  that  he  ought  not  to  be*  called  upon  in  arguing 
a  demurrer  to  prove  matter  of  fact,  is  not  well  founded.  If,  indeed,  the 
plea  had  stated  that  the  Commons'  House  of  Parliament  had  been  used 
to  exercise  this  power,  the  demurrer  would  have  admitted  the  exercise, 
but  no  such  averment  appears  upon  the  face  of  the  plea ;  and  the  historical 
fact  of  the  exercise  of  the  power  is  introduced  by  the  defendants'  counsel 
himself,  in  order  to  argue  thence  that  the  power  must  be  legal.  The 
onus  of  showing  that  it  is  so  lies  upon  the  defendants ;  for  it  is  certainly 
prima  facie  contrary  to  the  common  law.  It  is  very  remarkable  that  no 
mention  is  made  of  this  alleged  power  of  the  House  of  Commons  in  any 
book  of  authority,  or  by  any  text  writer.  It  is  no  where  enumerated 
among  the  privileges  or  powers  of  the  house.  After  the  utmost  research 
by  the  learned  counsel  who  so  ably  argued  this  case,  he  has  not  furnished 
us  with  a  single  passage  from  any  author,  nor  have  I  found  any,  in  which 
even  a  hint  is  thrown  out  that  the  House  of  Commons  has  power  to 
order  defamatory  matter  appearing  upon  its  proceedings  to  be  published, 
and  to  protect  the  publisher  from  the  consequences  which  generally  attach 
upon  the  publication  of  such  matter.  Surely  if  such  a  power  had  really 
existed,  some  notice  of  it  would  have  been  taken  by  Hatsell  or  Black- 
stone,  or  some  other  writer,  in  commenting  upon  parliamentary  privi- 
lege :  and  the  absence  of  all  such  notice,  is  to  me  a  strong  circumstance 
«»to  show  that  it  really  never  existed.  The  first  instance  of  the  house 
printing  anything  appears  to  have  been  in  the  year  1641  It  is  indeed 
argued  by  Mr.  Attorney-General  that,  although  the  votes  and  proceed- 
ings of  the  house  do  not  appear  to  have  been  printed  and  published  before 
that  time,  yet  that  doubtless  some  other  mode  of  publication,  either  at  the 
sheriffs'  courts  or  some  other  occasions  of  public  meeting,  must  have 
been  adopted.  As  to  which  argument,  I  must  say  that  it  appears  to  mo 
to  be  a  purely  gratuitous  assertion  without  the  semblance  of  probability. 

(a)  See  the  judgment  of  Lord  EUenboroagh,  p.  139 
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Acts  of  parliament,  that  is,  new  laws,  appear  to  have  been  so  promul- 
gated ;  but  there  is  not  a  trace  to  be  found,  that  lam  aware  of,  of  the 
votes  and  proceedings  of  either  house  separately  having  been  so  dealt 
with. 

The  exercise  of  this  power  cannot  therefore  be  said  to  have  com- 
menced earlier  than  1641,  a  most  suspicious  time  in  the  hisiorv  «  I  his 
country  for  the  acquisition  of  a  new  power  by  the  House  of  (  «.i  m<  ns. 
From  1641  to  1680  it  appears  that  specific  votes  and  procecdii  us  <  nly 
were  printed  from  time  to  time  by  special  resolutions.  The  ]  i»j  c •>-•  i!rst 
jprinted  appear  to  relate  entirely  to  the  contest  between  the  kinu  i.i  "  .lie 
nouse,  and  were,  no  doubt,  intended  for  general  circulation;  hi*  :  lely 
it  is  impossible  to  contend  that  a  practice  arising  out  of  the  unu-i -i  nate 
and  violent  state  of  the  times  can  be  supported,  unless  other  iv,i»cns 
applicable  to  quiet  and  ordinary  times  can  be  assigned  for  its  am  inu- 
ance.  In  1680  the  first  general  order  for  printing  the  votes  and  pro- 
ceedings of  the  house  is  made,  and,  with  the  exception  of  a  short  time 
during  the  year  1702,  (a)  has  been  continued  to  the  present  time.  The 
votes  and  proceedings  so  printed  appear  also  to  have  been  sold  during 
that  time,  whether  as  a  perquisite  of  the  officers  or  not  is  peihaps  not 
very  material ;  and  no  question  has  arisen  respecting  the  legality  of  the 
practice.  The  votes  and  proceedings  so  printed  appear  to  have  been 
recognised  by  the  House  of  Lords  as  authentic  documents ;  upon  which 
however  I  do  not  see  that  much  stress  can  be  laid,  inasmuch  as  the  fact 
of  their  being  printed  under  the  order  of  the  House  of  Commons  must  of 
necessity  authenticate  them,  whether  it  were  legal  so  to  print  them  or 
not.  These  votes  and  proceedings  are  quite  distinct  from  reports  and 
miscellaneous  papers  printed  for  the  house,  and  do  not  seem  to  have  con- 
tained at  any  time  matters  defamatory  to  private  individuals :  and  there- 
fore the  absence  of  any  attempt  to  question  their  legality  can  hardly  be 
treated  as  any  acquiescence.     No  one  was  aggrieved. 

With  respect  to  reports  and  miscellaneous  papers  printed  for  the  use 
of  the  hluse,  it  appears  that  no  general  order  for  their  publication  and 
sale  was  made  until  the  resolution  of  1835,  set  out  in  the  plea  in  this 
action.  Many  resolutions  were  passed  from  time  to  time  as  to  the  print- 
ing 'and  publishing  specific  papers ;  and  many  of  those  papers  were  of 
such  a  nature  that  private  individuals  may  have  felt  themselves  aggrieved, 
and  may  have  found  in  them  matters  defamatory  to  themselves,  for 
which  actions  at  law  might  plainly  have  been  maintained,  if  published 
under  ordinary  circumstances  unconnected  with  the  house ;  and  it  is,  as 
I  apprehend,  upon  the  absence  of  any  trace  of  such  actions  with  respect 
to  such  papers  that  the  argument  with  regard  to  acquiescence  mainly 
rests.  The  argument  is  undoubtedly  entitled  to  consideration:  it  has 
been  frequently  used  in  other  cases,  and  much  weight  has  been  given  to 
it  by  great  authorities,  particularly  by  Mr.  Justice  Buller  in  the  case  of 
Le  Caux  v.  Eden,  2  Doug.  594;  see  p.  602 :  but  it  is  obvious  that  the 
weight  of  it  much  depends  upon  the  nature  of  the  injury  sustained,  the 
relative  power  of  the  person  inflicting  it,  and  the  person  sustaining  it,  and 
the  greater  or  less  difficulties  with  which  the  remedy  is  surrounded.  If 
these  points  be  attended  to,  it  is  hardly  possible  to  imagine  a  case  less 
likely  to  be  brought  forward  than  that  of  a  man  who  found  that  he  was 
defamed  in  a  paper  published  by  the  order  of  the  House  of  Commons  an 

(o)  See  Report  from  the  Select  Committee,  Aa,  p.  2,  *  12. 


20ST] 


9  Adolphus  &  Ellis.  127 


part  of  their  proceedings :  not  to  mention  that  in  very  many  instances, 
especially  if  due  discrimination  was  exercised,  as  I  cannot  help  thinking 
was  formerly  the  case,  the  defamatory  matter  was  strictly  true,  and 
therefore  an  action  would  be  useless,  and  criminal  proceedings  equally 
so,  as  regarded  any  remuneration  to  the  party  complaining.  The  fear 
of  contending  with  so  powerful  a  body  must  operate  very  strongly  in 
deterring  persons  from  bringing  actions,  and  may  well  account  for  the 
attempt  never  having  been  made.  In  the  case  of  Lake  v.  King,  I  >Saund. 
131,  indeed,  the  attempt  was  made  to  render  a  petitioner  to  the  House 
of  Commons  liable  in  damages  to  a  person  who  was  defamed  in  his 
petition  which  he  had  printed  for  circulation  amongst  the  members  of 
the  house.  The  action  was  held  not  to  lie,  the  distribution  of  the  publi- 
cation having  been  confined  to  the  members  of  the  house.  The  exercise 
of  the  power  by  the  house,  until  1835,  appears  to  have  been  by  special 
order,  directing  sometimes  that  papers  be  printed  for  the  use  of  the 
house,  sometimes  that  they  be  printed  (generally),  sometimes  that  they 
be  also  published ;  and  they  appear  to  have  been  sold  by  officers  of  the 
house  as  a  perquisite,  until  in  1835  the  resolution  set  out  in  the  plea  was 
come  to,  that  they  should  be  sold  by  the  defendants  to  the  public  in 
general,  the  object  being,  so  far  as  it  can  be  collected  from  the  resolu- 
tion, to  defray  the  expenses  of  printing  that  which  was  requisite  for  the 
use  of  the  members,  not  to  give  any  important  or  necessary  information  . 
to  the  constituents  of  the  different  members  of  the  house. 

It  is  said  that  the  House  of  Lords  has  constantly  ordered  the  printing 
and  publishing  of  papers  and  proceedings,  and  that  no  instance  occurs 
of  any  action  having  been  brought  against  the  publisher.  The  same 
observations  apply  to  such  practice  in  that  house  as  have  already  been 
urged  with  respect  to  the  House  of  Commons,  except  as  relating  to 
trials  in  the  House  of  Lords.  They  are  proceedings  in  an  open  court 
of  justice,  and  may  properly  be  considered  under  the  second  ground  on 
which  this  power  is  supposed  to  exist,  namely,  the  necessity  for  it. 

Beyond  all  dispute  it  is  necessary  that  the  proceedings  of  each  House 
of  Parliament  should  be  entirely  free  and  unshackled ;  that  whatever  is 
done  or  said  in  either  house  should  not  he  liable  to  examination  elsewhere; 
therefore  no  order  of  either  house  can  itself  be  treated  as  a  libel,  as  the 
attorney-general  supposed  it  might  if  this  action  would  lie.  No  such 
consequence  will  follow. 

The  power  claimed  is  said  to  be  necessary  to  the  due  performance 
both  of  the  legislative  and  inquisitorial  functions  of  the  house.  In  all  the 
cases  and  authorities,  from  the  earliest  times  hitherto,  the  powers  which 
have  been  claimed  by  the  House  of  Commons  for  itself  ana  its  members, 
in  relation  to  the  rest  of  the  community,  have  been  either  some  privilege 
properly  so  called,  i.  e.,  an  exemption  from  some  duty,  burden,  attend- 
ance, or  liability  to  which  others  are  subject,  or  the  power  of  sending  for 
and  examining  all  persons  and  things,  and  the  punishing  all  contempts 
committed  against  their  authority.  Both  of  these  powers  proceed  on  the 
same  ground,  viz.  the  necessity  that  the  House  of  Commons  and  th 
members  thereof  should  in  no  way  be  obstructed  in  the  performance  of 
their  high  and  important  duties,  and  that,  if  the  house  be  so  obstructed, 
either  collectively,  or  in  the  persons  of  the  individual  members,  the 
remedy  should  be  in  its  own  hands,  and  immediate,  without  the  delay  of 
resorting  to  the  ordinary  tribunals  of  the  country.  Hence  liberty  of 
speech  within  the  walls  of  the  house  freedom  from  arrest,  and  from 
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some  other  restraints  and  duties  during  the  sitting  of  parliament,  and  foi 
a  reasonable  time  before  and  after  its  sitting  (with  the  exception  of  trea- 
son, felony,  and  breach  of  the  peace,)  which,  although  the  privileges,  pro- 
perly so  styled,  of  the  individual  members,  are  yet  the  privileges  nf  the 
house.  Hence  the  power  of  committing  for  contempt  those  who  obstruct 
their  proceedings,  either  directly,  by  attacks  upon  the  body  or  any  of  its 
members,  or  indirectly,  by  vilifying  or  otherwise  opposing  its  lawful 
authority.  Cases  have  frequently  arisen,  in  which  the  extent  and  exer- 
cise of  these  privileges  and  powers  have  come  in  question :  and  I  believe 
that  all  such  cases  will  be  found  to  range  themselves  under  one  of  the 
two  heads  1  have  mentioned.  But  this  is,  I  believe,  the  first  time  in 
which  a  question  has  arisen  as  to  the  power  of  the  house  to  authorise  an 
act  prejudicial  to  an  individual  who  has  neither  directly  or  indirectly 
obstructed  the  proceedings  of  the  house,  and  is  in  no  way  amenable  to 
its  authority.  The  decision  of  Lake  v.  Kiv$9  1  Saund.  131,  which  1 
mentioned  before,  proceeded  on  similar  grounds  of  necessity. 

Every  facility  ought  undoubtedly  to  be  given  to  all  persons  applying 
to  either  House  of  Parliament  or  to  any  court  of  justice  for  the  redress 
of  any  alleged  grievance ;  and  it  would  be  most  inconvenient  to  hold  such 
persons  liable  to  actions  for  anything  contained  in  such  applications,  as 
libel ;  but,  when  those  who  are  applied  to  circulate  generally  by  sale  such 
defamatory  matters,  the  case  assumes  a  very  different  character.  In  the 
case  of  Fairman  v.  Ives,  5  B.  &  Aid.  642,  (7  Eng.  Com.  Law  Reps. 
220,)  a  petition  addressed  by  the  creditor  of  an  oflicer  in  the  army  to 
Lord  Palmerston  the  secretary  at  war  was  held  not  to  be  actionable, 
although  containing  defamatory  matter ;  but  can  it  be  doubted  that  if 
Lord  Palmerston  had  ordered  it  to  be  published,  the  publisher  would  have 
been  liable  to  an  action ;  or  can  it  be  contended  that  the  secretary  of 
state,  to  whom  the  report  and  reply  on  which  this  action  is  brought  were, 
by  act  of  parliament,  directed  to  be  sent,  to  be  by  him  laid  before  the 
parliament,  wrould  have  been  justified  in  publishing  them  ?  and,  if  not, 
why  should  the  House  of  Commons  be  at  liberty  to  do  so  ?  In  the  same 
manner  the  protection  of  all  confidential  communications  extends  no  fur- 
ther than  the  necessity  of  each  particular  case  requires. 

It  is  said  that,  if  papers,  however  defamatory,  must  needs  be  printed 
for  the  use  of  the  members,  as  it  is  plain  they  must,  and  the  point  is  not 
disputed,  their  further  circulation  cannot  be  avoided,  for  what  is  to  be 
done  with  the  copies  upon  a  dissolution  of  parliament,  or  upon  the  death 
or  retirement  of  a  member  ?  The  answer  is  obvious, — the  copy  of  such 
defamatory  matter  ought  to  be  destroyed,  as  it  can  no  longer  be  used 
for  the  purpose  for  which  it  was  intended ; — at  all  events  it  must  not  be 
communicated  to  others.  But  it  is  said  that  the  constituents  have  a  right 
to  watch  over  the  conduct  of  their  representatives,  and  therefore  to  know 
what  passes  in  the  house.  The  house  itself  is  of  a  different  opinion;  for 
it  is  only  by  sufferance  that  any  one  is  allowed  to  be  present  at  its  de- 
bates ;  it  is  only  by  sufferance  that  the  debates  are  allowed  to  be  pub- 
lished ;  and  it  is  only  by  the  special  permission  of  the  house  that  its  votes, 
and  proceedings,  and  papers  are  communicated  to  the  public,  and  that 
in  the  manner  in  which  they  think  fit  to  order.  If  the  constituents  had  a 
right  to  know  all  that  passes,  or  if  the  House  of  Commons  were  an  open 
court,  then  indeed  there  might  be  some  colour  for  saying  that  it  was  ne- 
cessary to  publish  all  its  proceedings.  It  is  upon  the  ground  that  courts 
of  justice  are  open  to  the  public,  that  what  passes  there  is  public  »♦  the 
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time,  and  that  it  is  important  that  all  persons  should  be  able  to  scrutinize 
•what  is  there  done,  that  the  publication  of  every  thing  which  there  passes 
has  been  thought  to  be  lawful.  I  for  one  do  not  go  that  length,  but  think, 
with  some  judges  of  great  name  who  have  gone  before  me,  that  the  doc- 
trine is  to  be  taken  with  much  limitation;  but  I  feel  sure  that  it  cannot 
apply  to  a  court  which  is  not  open,  whose  proceedings  in  contemplation 
of  law  are  secret  at  the  time  they  take  place,  and  to  whom  ex  parte  state- 
ments, often  grossly  defamatory,  are  made  without  the  defamed  person 
having  any  opportunity  of  being  heard,  and  indeed  often  without  the  pos- 
sibility of  any  inquiry  being  instituted;  and  it  is  not  impossible, if  such 
indiscriminate  publication  and  sale  be  continued  by  the  House  of  Com- 
mons, that  petitions  containing  the  grossest  libels  against  the  most  inno- 
cent individuals  may  be  purposely  and  maliciously  presented  to  that 
honourable  house,  by  persons  who  seek  to  publish  and  sell  them  with 
impunity,  and  to  make  the  house  most  unconsciously  the  instrument  of 
circulating  their  slander.  It  is  the  nature  of  the  proceedings  themselves 
which  justifies,  if  at  all,  the  publication  of  what  passes  in  a  court  of  jus- 
tice ;  and  any  person  may  therefore  publish  them :  but  the  proceedings  of 
the  House  of  Commons  cannot  be  published  without  the  authority  of  the 
house ;  the  right  to  publish  does  not  result  from  the  nature  of  the  thing 
published,  but  from  the  leave  obtained  from  the  house ;  and  this  alone 
shows  thai  it  cannot  be  matter  of  necessity  for  the  information  of  the 
constituents.  I  do  not  say  that  it  may  not  be  conducive  to  the  public 
interests  to  inform  the  world  at  large  of  much  that  passes  in  the  house ; 
but  I  do  say  that  it  cannot  be  conducive  to  the  public  interests  to  circu- 
late private  slander;  and  that,  in  the  exercise  of  a  due  discrimination  as 
to  what  part  of  its  proceedings  shall  be  published,  the  House  of  Com- 
mons is  bound  to  take  care  that  such  private  slander  be  not  circulated  by 
its  authority. 

But  it  is  said  to  be  necessary  in  order  to  obtain  the  requisite  informa- 
tion for  the  members  in  any  legislative  or  inquisitorial  measure.  This 
ground  is  still  less  tenable :  the  house  is  armed  with  ample  powers  to 
send  for  all  persons  who  can  give  them  information  either  before  a  com- 
mittee, or  at  the  bar  of  the  house.  It  can  never  be  necessary  to  sell 
indiscriminately  to  every  body,  in  order  to  take  the  chance  of  some  per- 
son volunteering  information  to  the  house.  Will  it  be  said  that  any  one 
ever  did  volunteer  information  in  consequence  of  such  publications  by  the 
house,  or  that  the  house  ever  waited  and  paused  in  its  deliberations  or  its 
votes,  in  order  to  see  whether  any  one  would  so  volunteer  ?  It  is  not 
pretended  that  such  has  been  the  fact.  Whether  any  individual  member 
might  or  might  not  be  justified  in  communicating  to  some  persons  out  of 
the  house  defamatory  matter  printed  for  the  use  of  the  house,  I  cannot 
pretend  to  say.  Probably,  upon  any  such  question  arising,  the  decision 
will  lie  with  a  jury;  but  I  would  by  no  means  bind  myself  to  any 
opinion  on  that  subject:  this  is  the  case  of  an  open  sale  to  all  who  choose 
to  buy,  not  justified  by  any  peculiar  circumstances  attending  this  case 
above  others. 

Where,  then,  is  the  necessity  for  this  power?  Privileges,  that  is, 
immunities  and  safeguards,  are  necessary  for  the  protection  of  the  House 
of  Commons,  in  the  exercise  of  its  high  functions.  AH  the  subjects  of 
this  realm  have  derived,  are  deriving,  and  I  trust  and  believe,  will  con- 
tinue to  derive,  the  greatest  benefits  from  the  exercise  of  those  functions. 
AJ1  persons  ought  to  be  very  tenaer  in  preserving  to  the  house  all  privi- 
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leges  which  may  be  necessary  for  their  exercise,  and  to  place  the  most 
implicit  confidence  in  their  representatives  as  to  the  due  exercise  of  those 
privileges. "  But  power,  and  especially  the  power  of  invading  the  rights 
of  others,  is  a  very  different  thing:  it  is  to  be  regarded,  not  with  n-uder- 
ness,  but  with  jealousy;  and,  unless  the  legality  of  it  be  most  clearly 
established,  those  who  act  under  it  must  be  answerable  for  the  conse- 
quences. The  onus  of  showing  the  existence  and  legality  of  the  power 
now  claimed  lies  upon*  the  defendants:  it  appears  to  me,  after  a  full  and 
anxious  consideration  of  the  reasons  and  authorities  adduced  by  the 
attorney-general  in  his  learned  argument,  and  after  much  reflection 
upon  the  subject,  that  they  have  entirely  failed  to  do  so:  and  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment  in  his 
favour. 

Coleridge,  J. — I  concur  with  the  rest  of  the  court  in  thinking  that  this 
plea  discloses  no  sufficient  answer  to  the  declaration ;  and,  if  my  brother 
Patteson,  after  the  full  and  satisfactory  discussion  which  the  question 
had  then  received,  felt  reluctant  to  state  his  reasons  at  length,  it  may  well 
be  seen  how  much  more  ground  there  is  noio  for  me  to  desire  that  I  might 
be  allowed  simply  to  express  my  concurrence.  But  the  unusual  import- 
ance of  the  principles  involved  in  the  decision,  and  the  profound  respect 
due  to  those  whose  privileges  are  said  to  be  at  stake  in  the  cause,  seem 
to  require  that  I  also  should  state  the  reasoning  by  which  I  have  arrived 
at  this  conclusion;  and  I  have  the  consolation  at  least  to  feel  certain  that 
I  cannot  weaken  the  just  effect  upon  this  audience  of  what  has  already 
been  stated.  I  shall  not,  however,  think  it  necessary  to  notice  all  the 
points  which  have  been  made,  or  to  comment  on  more  than  a  few  of 
the  authorities  cited  in  the  argument.  It  would,  indeed,  be  impossible  to 
do  this  within  any  now  reasonable  bounds ;  and,  in  my  opinion,  the  ques- 
tions on  which  the  cause  must  turn  are  so  elementary,  whatever  difficulty 
there  may  be  in  them,  that  they  must  after  all,  be  decided  chiefly  upon 
principle." 

Two  great  questions  have  been  discussed  upon  the  argument;  and  I 
shall  consider  the  plea  as  sufficiently  raising  them  in  substance,  although 
I  cannot  say  that  they  are  raised  so  simply  and  unambiguously  as  I 
should  have  expected,  as  well  from  the  great  learning,  and  ability,  and 
industry  employed  in  framing  it,  as  from  the  dignity  of  that  high"  body 
on  behalf  of  which  we  are  informed  that  it  has  been  pleaded.  The  first, 
and  immeasurably  the  more  important,  of  these  is,  whether  it  be  compe- 
tent to  the  court,  after  the  disclosure  by  the  plea  that  the  House  of  Com- 
mons has  declared  itself  to  have  the  power  of  publishing  any  report,  vote, 
or  proceeding,  the  publication  whereof  it  deems  necessary"  or  conducive 
to  the  public  interests,  to  inquire  whether  by  law  the  house  has  such 
power.  Although  not  in  form  a  plea  to  the  jurisdiction,  and  wanting  one 
essential  incident  to  such  a  plea,  if  we  answer  this  question  in  the  affirm- 
ative, it  would  in  effect  lead  to  much  the  same  consequences.  We  should 
not  indeed  dismiss  the  plaintiff  from  our  court  to  another  tribunal  com- 
petent to  give  him  relief,  for  none  such  is  alleged  to  exist ;  but  we  should 
give  judgment  against  him  ministerially  rather  than  judicially,  on  the 
ground  that  the  act  complained  of  was  done  in  the  exercise  of  "a  power, 
lis  to  which  the  whole  jurisdiction,  both  to  declare  its  existence  and  to 
•decide  on  the  propriety  of  its  exercise  in  the  individual  case,  was  beyond 
•our  competence,  and  exclusively  in  the  body  by  whom  the  very  act  was 
done.    According  to  this  argument,  the  plea  in  form  leaves  a  matter  for 
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our  decision,  but  in  substance  prescribes  conclusively  the  judgment  to  be 
pronounced.  It  must  be  admitted  that  this  is  a  very  startling  conclusion: 
and  certainly  it  must  not  be  confounded  with  cases  to  which  it  h:is  been 
likened,  where  the  question  in  a  cause  turning  upon  foreign  law  or  any 
of  those  branches  of  our  own  law  administered  in  courts  of  peculiar 
jurisdiction,  we  decide  it,  not  according  to  the  common  law,  but  accord- 
ing to  what  we  suppose  would  have  been  the  decision  in  the  foreign  or 
tho  peculiar  court.  We  are  undoubtedly  bound  so  to  do;  in  one  sense 
we  have  no  discretion  to  do  otherwise;  that  is,  we  cannot  be  iuliuciiced 
by  any  consideration,  whether  that  decision  would  be  satisfactory  to  our 
own  minds  as  English  or  common  lawyers;  but  still  we  exercise  a 
judicial  discretion,  the  same  in  kind,  as  in  deciding  on  a  question  of  the 
common  or  statute  law;  for  we  inquire,  by  such  lights  as  we  can  pro- 
cure, what  that  law,  foreign  or  peculiar,  may  be;  and,  when  v\c  have 
ascertained  it,  we  apply  the  facts  to  it,  and  decide  accordingly.  Neither, 
again,  is  this  to  be  confounded  with  cases  in  which,  afier  an  adjudication 
by  a  foreign  or  peculiar  court  upon  the  same  facts  between  the  same 
parties,  one  shall  bring  the  other  before  us  in  the  way  of  original  suit; 
there,  indeed,  and  upon  a  distinct  principle,  if  the  fact  of  such  adjudica- 
tion be  properly  pleaded  and  proved,  or  admitted,  the  further  agitation 
of  the  question  will  not  be  permitted :  we  do  not  profess  to  decide  upon 
the  merits  of  the  case :  the  existence  of  the  former  judgment  in  full  force 
is,  by  our  own  law  itself,  a  legal  bar  to  the  second  recovery,  or  a  new 
agitation  of  the  matter.  We  are  now,  however,  called  upon  to  abstain 
from  all  inquiry,  in  a  case  in  which  the  existence  of  the  law  is  not  sub- 
stantively alleged  in  the  plea  (for  as  the  house,  it  is  admitted,  cannot 
make  the  law,  the  resolution  declaring  it  is  only  evidence  of  its  existence, 
and  not  an  allegation  of  it,)  where  it  does  not  appear  that  the  particular 
facts  have  ever  been  adjudicated  on,  and  where  the  particular  order, 
under  which  the  act  complained  of  was  done,  is  not  distinctly  brought 
within  the  law  as  said  to  have  been  declared. 

All  this,  however,  has  been  maintained  upon  the  footing  of  privilege. 
It  is  said  the  Commons  have  declared  that  they  have  this  privilege,  and 
the  act  has  been  done  in  the  exercise  of  the  privilege,  but  a  court  of 
law  can  neither  inquire  whether  they  have  the  privilege,  nor  whether 
the  case  falls  within  it,  because  the  House  of  Commons  alone  is  to  judge 
of  its  own  privileges:  the  court,  therefore,  to  use  the  words  of  the 
attorney-general,  has  "  nothing  to  do  but  to  give  judgment  for  the 
defendants/9 

Now  it  will  be  observed  that  one  and  the  same  reason  in  terms  is 
here  assigned  for  two  widely  differing  conclusions ;  and  it  may  there- 
fore well  be  that  the  proposition  .may  have  two  different  senses,  and  be 
true  in  one  though  false  in  the  other.  No  one  in  the  least  degree 
acquainted  with  the  constitution  of  the  country  will  doubt  that  in  one 
sense  the  house  is  alone  to  judge  of  its  own  privileges,  that  in  the  case 
of  a  recognised  privilege  the  house  alone  can  judge  whether  it  has 
~cen  infringed,  and  how  the  breach  is  to  be  punished.  This  concession, 
however,  will  not  satisfy  the  advocates  of  privilege,  nor  the  exigencies 
of  the  defendant's  case.  The  attorney-general  contends  that  the  house 
is  alone  and  exclusively  judge  of  its  own  privileges,  in  the  sense  that  it 
alone  is  competent  to' declare  their  number  and  extent,  and  that  what- 
ever the  house  shall  resolve  to  be  a  privilege  is  by  such  resolution  con- 
clusively demonstrated  to  have  been  so  immemorially. 
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This  proposition  must  be  tried  by  the  tests  of  principle  and  authority. 
And,  first,  it  is  not  immaterial  to  observe  that  privileges,  though  various 
in  their  kinds  and  eifects  arc  all  understood  to  be  comprehended  within 
.he  proposition;  and  I  at  once  admit  that  no  distinction  can  be  made; 
ibr  all  privileges  must  be  ultimately  referred  to  the  same  source,  ihe 
effective  discharge  of  those  duties  which  by  the  constitution  are  cast 
upon  the  House  of  Commons.  At  the  same  time  it  is  obvious  that,  in 
effect  and  in  feeling,  those  privileges  which  become  personal  immunities 
to  individual  members,  and  those  which  are  public  and  can  be  exercised 
only  by  the  whole  body  in  discharge  of  some  public  duty,  are  very  dif- 
ferent ;  and,  when  we  are  considering  on  principle  the  reasonableness  of 
the  proposition  contended  for,  it  must  not  be  laid  out  of  sight  that  the 
same  rule  is  to  be  extended  to  that  which  the  pride,  the  passions,  and 
the  self-interest  of  members  may  naturally  be  templed  to  extend,  and 
to  that  which  the  whole  body,  for  the  etiicient  discharge  of  its  great 
public  duties,  may  have  thought  it  requisite  to  demand  of  the  constitu- 
tion. That  this  is  not  an  idle  apprehension  the  cases  cited  from  the 
journals  by  the  plaintiffs'  counsel  abundantly  demonstrate. 

I  next  observe  that  the  power  to  make  any  new  privilege  has  been 
as  was  necessary,  distinctly  disclaimed;  the  house,  it  is  said,  only  acts 
judicially  in  declaring  the  law  of  parliament.  We  must  however  look 
to  the  substance  of  things:  and,  as  that  cannot  be  done  indirectly  which 
it  is  unlawful  to  do  directly,  if  it  shall  appear  that  the  power  claimed  is 
in  effect  equivalent  to  that  which  is  disclaimed,  a  strong  presumption  at 
least  is  raised  against  the  validity  of  the  claim.  Now  what,  in  effect,  is 
the  right  to  declare  the  extent  of  privilege  conclusively  but  irresponsible 
and  uncontrollable  power  to  make  it?  At  present  we  know,  or  we  fancy 
we  know,  the  limits  of  privilege,  in  certain  cases  at  least ;  for  example, 
we  have  been  taught  that  the  House  of  Commons  cannot  administer  an 
oath  to  a  witness :  let  me  suppose  the  house  to  resolve  to-morrow  that 
it  has  the  power  to  do  so,  and  that  it  is  a  breach  of  privilege  to  deny  it ; 
if  the  attorney-general's  argument  be  correct,  that  power  not  merely  is 
thenceforth,  but  from  time  immemorial  has  been,  inherent  in  the  house; 
and  every  judge  and  lawyer  must  forget  all  that  he  has  been  learned 
before,  and  is  forbidden  to  inquire  even  into  the  previous  acts  or  declara- 
tions of  the  same  branch  of  the  legislature  upon  the  same  subject; 
although  the  journals  of  the  house  might  teem  with  conclusive  proof  that 
no  such  power  existed,  it  would  not  De  lawful  for  this  court  to  borrow 
light  from  them ;  it  must  acquiesce  in  the  new  declaration,  and  deny  its 
relief  to  any  one  suffering  under  it.  Yet  what  would  be  in  effect  the 
result,  but  that  the  house  would  have  thus  acquired  for  itself  a  power 
which  no  lawyer  could  doubt  it  did  not  possess  before?  I  have  put  a 
case  drawn  from  within  the  range  of  those  which  fall  under  the  admitted 
province  of  privilege ;  but  the  same  reasoning  will  apply  to  cases  en- 
tirely unconnected  with  it,  cases  which  have  really  nothing  to  do  with 
the  duties  or  proceedings  of  the  house.  It  would  be  easy  to  put  striking 
instances  of  this  kind ;  but  they  may  be  summed  up  at  once,  and  with- 
out the  least  exaggeration,  in  the  remark,  that  there  is  nothing  dear  to 
us,  our  property,  liberty,  lives  or  characters,  which,  if  this  proposition 
be  true,  is  not,  by  the  constitution  of  the  country,  placed  at  the  mercy  of 
the  resolutions  of  a  single  branch  of  the  legislature. 

Three  answers,  however,  are  made  to  such  a  supposition ;  first,  it  is 
said  that  paramount  and  irresponsible  power  must  be  lodged  scne  where, 
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and  that  it  can  nowhere  be  so  safely  lodged  as  with  tne  representatives 
of  the  people ;  secondly,  that  it  is  not  seemly  to  presume  nor  sound  to 
argue  from  presumed  abuses  of  power  by  so  august  a  body;  thirdly, 
that  in  truth  what  has  been  urged  by  way  of  objection  with  regard  to 
the  House  of  Commons  might  equally  be  said  in  the  matter  of  contempts 
of  this  or  any  other  court  of  judicature. 

As  to  the  first,  I  would  observe  that,  by  the  theory  of  the  advocates 
for  privilege,  they  cannot  argue  this  as  a  question  of  power;  they  limit 
themselves  in  terms  to  jurisdiction ;  they  claim  only  an  absolute  juris- 
diction ;  I  answer  that  is  in  effect  uncontrollable  power;  if  they  reply  by 
an  admission  and  a  justification  of  that  which  1  object,  they  must  at  least 
abandon  their  disclaimer  of  it,  and  acknowledge  that  they  do  in  effect 
contend  for  the  right  not  merely  to  declare,  but  to  make  privileges. 
But,  if  they  justify  the  claim  by  asserting  that  absolute  and  irresponsible 
power  must  be  lodged  somewhere,  and  that  it  can  nowhere  be  so  safely 
lodged  as  with  the  representatives  of  the  people,  I  take  leave  respectfully 
to  dissent  from  both  branches  of  the  proposition. 

As  to  the  first,  I  will  not  waste  time  by  examining  those  extreme  cases 
with  regard  even  to  the  entire  legislature,  in  which,  according  to  the 
theory  of  the  constitution,  even  its  so  called  omnipotence  is  limited ; 
cases  wisely  not  specified,  nor  in  terms  provided  for,  because  they  are 
beyond  the  constitution,  and,  when  they  unhappily  arise,  resolve  society 
in  its  original  elements.  But,  if  the  assertion  be  applied  to  any  body  in 
the  state,  or  any  court  for  the  administration  of  justice,  civil  or  criminal, 
there  is  neither  the  one  nor  the  other  which  by  the  constitution  claims 
absolute  power  in  the  sense  in  which  it  is  now  claimed  for  the  Commons. 
Every  question  which  comes  before  a  court  of  justice  must  be  one  of 
Jaw  or  fact ;  and,  as  to  either,  the  decision  may  be  wrong  through  error 
or  corruption;  but  our  constitution  has  been  careful,  almost  to  an  ex- 
treme, in  providing  the  means  of  correcting  it  in  both  cases,  and  for 
punishing  it  in  judge  or  jury,  when  it  can  be  traced  to  corruption.  It  is 
true  that,  as  to  errors  in  law,  there  must  be  some  limit  to  the  series  of 
courts  of  revision ;  and  it  is  supposable  that  the  court  of  last  resort  may 
persist  in  the  error  of  the  original  decision.  But  even  in  that  extreme 
case  the  constitution  fails  not,  for  the  parliament  may  then  interfere 
(and  has  done  so  in  some  cases)  to  reverse  and  annul  the  erroneous 
decision. 

Denying  as  I  do  the  first  branch  of  the  proposition,  it  is  not  necessary 
for  me,  and  would  not  comport  with  the  profound  respect  which  I 
feel  for  the  House  of  Commons,  to  give  my  reasons  for  doubting  the 
second. 

But  it  is  said,  secondly,  that  the  argument  is  founded  on  presumed 
abuse  of  power  by  the  House  of  Commons;  that  such  an  argument  is 
not  sound  in  reasoning,  nor  seemlv  as  applied  to  so  august  a  body.  I 
agree  that  it  is  not  seemly,  and  I  disclaim  the  intention  of  using  it;  yet, 
when  I  am  considering  merely  the  antecedent  reasonableness  of  the 
defendant's  argument,  I  cannot  pretend  to  forget  what  the  journals  of  the 
house  have  been  shown  to  contain,  nor  to  be  ignorant  that  it  is  of  the 
very  nature  of  irresponsible  power,  especially  in  the  hands  of  a  large 
body,  to  run  to  excess.  I  believe,  however,  that  among  those  who  now 
claim  this  power  are  the  men  who  would  be  the  very  last  to  abuse  it. 
But  the  truth  is,  that  the  answer  is  beside  the  question :  for  the  cases  are 
put  merely  to  try  the  truth  of  a  universal  proposition;  and  by  the  strict- 
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est  rules  of  reasoning  you  may  apply  even  extreme  cases  to  test  the 
truth  of  such  propositions.  My  opponent  in  argument  asserts  that  in  all 
cases  the  house  may  declare  conclusively  that  it  possesses  this  or  that 
privilege;  I  deny  the  truth  of  that,  because,  if  true,  the  house  would  be 
able  to  commit  by  law  this  or  that  monstrous  act  of  tyranny  or  injustice, 
he  may  in  return  either  deny  my  assertion,  or  admit  it;  if  lie  deny  i ,  he 
will  soon  find  that  he  must  abandon  his  first  claim  also;  if  he  admii  it, 
then  my  argument  is,  that,  whether  in  fact  the  consequence  will  happen 
seldom  or  often,  or  it  may  be  never,  that  cannot  be  law  from  which  such 
a  consequence  r^ay  in  natural  course  follow. 

To  the  third  answer,  I  have  already  given  the  necessary  reply  in 
considering  the  first.  I  will  only,  in  addition,  point  out  how  wide  the 
distinction  is  between  the  declaration  of  the  House  of  Commons  in  3 
matter  of  privilege,  where  itself  is  judge  and  party,  and  where  the  law 
provides  no  means  of  revision  in  any  individual  case,  and  the  decision, 
even  erroneous,  even  corrupt,  of  a  court  of  justice  between  contending 
parties.  I  do  not  forget,  but  reserve  for  another  place,  the  case  of 
committals  for  contempts,  which  will  be  found,  both  as  regards  the 
house  and  courts  of  justice,  to  fall  more  properly  under  a  different 
consideration. 

But  it  is  said  that  this  and  all  other  courts  of  law  are  inferior  in 
dignity  to  the  House  of  Commons,  and  that  therefore  it  is  impossible  for 
us  to  review  its  decisions.  This  argument  appears  to  me  founded  on  a 
misunderstanding  of  several  particulars ;  first,  in  what  sense  it  is  that  this 
court  is  inferior  to  the  House  of  Commons ;  next,  in  what  sense  the  house 
is  a  court  at  all ;  and,  lastly,  in  what  sense  we  are  now  assuming  to  meddle 
with  any  of  its  decisions.  Vastly  inferior  as  this  court  is  to  the  House 
of  Commons,  considered  as  a  body  in  the  state,  and  amenable  as  its 
members  may  be  for  ill  conduct  in  their  office  to  its  animadversions,  and 
certainly  are  to  its  impeachment  before  the  Lords,  yet,  as  a  court  of  law, 
we  know  no  superior  but  those  courts  which  may  revise  our  judgments  for 
error ;  and  in  this  respect  there  is  no  common  term  of  comparison  between 
this  court  and  the  house.  In  truth,  the  house  is. not  a  court  of  law  at 
all,  in  the  sense  in  which  that  term  can  alone  be  properly  applied  here : 
neither  originally,  nor  by  appeal,  can  it  decide  a  matter  in  litigation 
between  two  parties;  it  has  no  means  of  doing  so;  it  claims  no  such 
power :  powers  of  inquiry  and  of  accusation  it  has,  but  it  decides  nothing 
judicially,  except  where  it  is  itself  a  party,  in  the  case  of  contempts. 
As  to  them  no  question  of  degree  arises  between  courts ;  and,  in  the 
only  sense  therefore  in  which  this  argument  would  be  of  weight,  it  does 
not  apply.  In  any  other  sense  the  argument  is  of  no  force.  Considered 
merely  as  resolutions  or  acts,  I  have  yet  to  learn  that  this  court  is  to  be 
restrained  by  the  dignity  or  the  power  of  any  body,  however  exalted, 
from  fearlessly,  though  respectfully,  examining  their  reasonableness  and 
justice,  where  the  rights  of  third  persons,  in  litigation  before  us,  depend 
upon  their  validity.  But  I  deny  that  this  inquiry  tends  to  the  reversal  of 
any  decision  of  the  house  ;  the  general  resolution  and  the  res  judicanda 
are  not  identical ;  the  House  of  Commons  has  never  decided  upon  the 
fact  on  which  the.  plaintiff  tendered  an  issue :  that  argument  will  be  found 
oy  and  by  to  apply  to  the  cases  of  committal  for  contempt,  but  it  has  nc 
piace  in  the  consideration  immediately  before  me. 

Again,  it  is  said  that  the  jurisdiction  of  the  House  must  be  exclusive, 
because  it  proceeds,  not  by  the  common  law,  of  which  alone  we  are 
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cognisant,  but  by  a  different  law,  the  parliamentary  law,  of  which  we  are 
wholly  ignorant.  I  cannot  think  that  this  argument  is  entitled  to  much 
weight.  It  is  every  day's  practice  with  us  to  decide  cases  which  turp 
upon  the  laws  of  foreign  countries,  or  the  laws  administered  in  courts  of 
peculiar  jurisdiction  in  this  country.  Of  these  we  have  no  judicial 
knowledge ;  but  we  acquire  the  necessary  knowledge  by  evidence ;  and 
it  is  not  denied  that,  where  in  a  cause  the  question  of  privilege  arises 
incidentally,  this  court  must  take  notice  of  it  and  inquire  into  its  existence 
and  extent.  What  therefore  it  must  do  in  some  cases  where  the  same 
difficulty  exists,  there  can  be  no  moral  impossibility  on  that  account  of 
its  doing  in  all. 

This  objection,  however,  leads  me  to  observe  that  cases  of  privilege 
so  called  will  often  arise,  where  the  question  will  be,  not  merely  whether 
the  privilege  does  exist,  but^vhether  the  claim  made  can  be  reduced  at 
all  under  any  true  definition  of  privilege.  Privilege,  if  it  be  any  thing 
but  the  mere  declaration  of  the  present  will  of  the  body  claiming  it,  must 
be  capable  of  some  general  fixed  definition,  however  it  may  vary  in 
degrees  in  different  bodies.  No  lawyer,  I  suppose,  now  supports  the 
doctrine  of  Blackstone,  (1  Bla.  Comm.  164,)  that  the  dignity  of  the 
houses,  and  their  independence,  are  in  great  measure  preserved  by  keep- 
ing their  privileges  indefinite.  But  of  privilege  in  the  general  we  must 
be  competent  to  form  some  opinion,  because  we  have  from  time  to  time 
to  deal  with  our  own  privileges.  Let  me  suppose,  by  way  of  illustration, 
an  extreme  case ;  the  House  of  Commons  resolves  that  any  one  wearing 
a  dress  of  a  particular  manufacture  is  guilty  of  a  breach  of  privilege, 
and  orders  the  arrest  of  such  persons  by  the  constable  of  the  parish.  An 
arrest  is  made  and  action  brought,  to  which  the  order  of  the  house  is 
pleaded  as  a  justification.  The  attorney-general  has  said  that  it  is  always 
a  question  of  privilege,  when  it  is  a  question  whether  the  house  has  power 
to  order  the  act  complained  of  to  be  done ;  and  that  this  question  arises 
directly,  whenever  it  appears  by  the  record  that  the  action  is  for  that 
which  the  house  has  ordered  to  be  done.  In  such  a  case  as  the  one  sup- 
posed, the  plaintiff's  counsel  would  insist  on  the  distinction  between 
power  and  privilege ;  and  no  lawyer  can  seriously  doubt  that  it  exists : 
out  the  argument  confounds  them,  and  forbids  us  to  inquire,  in  any  par- 
ticular case,  whether  it  ranges  under  the  one  or  the  other.  I  can  find 
no  principle  which  sanctions  this. 

I  proceed  now  to  examine  a  few  and  but  a  few  of  the  very  numerous 
authorities  cited  on  this  question.  It  does  not  appear  to  me  at  all  neces- 
sary to  go  through  many ;  for,  whatever  may  be  the  weight  of  instances 
of  acquiescence  by  individuals  in  the.  acts  of  the  House  of  Commons, 
and,  generally  speaking,  I  consider  it  to  be  little  or  none,  it  is  not  so  as 
between  the  House  of  Commons  and  the  courts  of  judicature.  The 
house  has  for  centuries  been  feelingly  alive  upon  questions  of  privilege; 
and  for  centuries  it  has  been  the  most  powerful  body  in  the  state :  if  there- 
fore I  find,  in  several  well  considered  cases,  the  courts  disclaiming  to  be 
bound  by  the  resolutions  of  the  house  as  to  their  privileges,  and  actually 
adjudicating  upon  them,  without  any  or  only  with  ineffectual  remon- 
strance, I  cannot  but  think  such  instances  entitled  to  the  greatest  respect, 
and  to  be  of  quite  sufficient  force  to  establish  a  proposition  which  in  itself 
is  so  consonant  to  reason. 

I  know  it  will  be  said  that,  in  many  of  the  cases  alluded  to.  ine  ques- 
tion of  privilege  has  arisen  incidentally  only,  ana  that  in  such,  ex  neces- 


136  Stockdale  v.  Hansard.   T.  T.  1839.  [226 

sitatc,  the  courts  have  interfered.  In  what  sense  "  incidentally"  is  here 
used,  lias  been  often  asked,  and  never  as  yet  quite  satisfactorily  answered: 
in  what  sense  a  greater  necessity  exists  in  the  one  case  than  the  other,  has 
not  been  made  out.  The  cases  of  habeas  corpus  arc  generally  put  as 
instances  where  the  question  arises  directly.  Let  me  suppose  the  return 
to  state  a  commitment  by  the  speaker  under  a  resolution  of  the  house 
ordering  the  party  to  capital  punishment  for  a  larceny  committed  ;  it  will 
hardly  be  said  that  a  stronger  case  of  necessity  to  interfere  could  be  sup- 
posed ;  and  yet  it  must  be  admitted,  on  the  other  hand,  that  the  question 
of  privilege  or  power,  between  which  the  argument  for  the  defendants 
makes  no  difference,  would  arise  directly.  A  case  therefore  may  be 
supposed  in  which  it  would  be  necessary  to  interfere,  even  where  the  so 
doing  would  be  a  direct  adjudication  upon  the  act  of  the  house.  It 
should  seem,  then,  that  some  other  test  mu§t  be  applied  to  ascertain  in 
what  sense  it  is  true  that  the  house  can  alone  declare,  and  adjudicate 
upon,  its  own  privileges. 

I  venture,  with  great  diffidence,  to  submit  the  view  which  I  have  taken 
on  these  embarrassing  questions,  not  as  claiming  the  suspicious  merit  of 
novelty,  but  as  one  which  will  at  least  remove  all  difficulties  in  theory, 
and  be  found,  I  believe,  not  inconsistent  with  the  general  course  of  au- 
thorities. I  say  general  course;  for,  during  so  long  a  series,  carried 
through  times  so  differing  in  political  bias,  and  between  such  parlies  as 
either  house  of  parliament  on  the  one  side,  and  the  courts  of  law,  indi- 
vidual judges,  or  litigant  suitors,  on  the  other,  it  would  be  quite  idle  to 
expect  that  any  one  uniform  principle  should  be  found  to  have  invariably 
prevailed.  In  the  first  place,  I  apprehend  that  the  question  of  privilege 
arises  directly  wherever  the  house  has  adjudicated  upon  the  very  fact 
between  the  parties,  and  there  only ;  wherever  this  appears,  and  the  case 
may  be  one  of  privilege,  no  court  ought  to  inquire  whether  the  house  has 
adjudicated  properly  or  not ;  but  whether  directly  arising,  or  not,  a  court 
of  law  I  conceive  must  take  notice  of  the  distinction  between  privilege 
and  power;  and,  where  the  act  has  not  been  done  within  the  house  (for 
of  no  act  there  done  can  any  tribunal,  in  my  opinion,  take  cognizance  but 
the  house  itself,)  and  is  clearly  of  a  nature*  transcending  the  legal  limits 
of  privilege,  it  will  proceed  against  the  doer  as  a  transgressor  of  the  law. 

To  apply  these  principles  to  the  cases  in  which,  on  the  return  to  a 
habeas  corpus,  it  appears  that  the  house  has  committed  for  a  contempt 
in  the  breach  of  its  privileges,  I  subscribe  entirely  to  the  decisions,  and  I 
agree  also  with  the  dicta  which  in  some  of  them  the  court  has  thrown 
out  on  supposed  extreme  cases.  In  every  one  of  these  cases  the  house 
has  actually  adjudicated  on  the  very  point  raised  in  the  return,  and  the 
committal  is  in  execution  of  its  judgment.  In  all  of  them  the  warrant, 
or  order,  has  set  out  that  which  on  the  face  of  it  either  clearly  is,  or  may 
be,  a  breach  of  privilege,  or  it  has  contented  itself  with  stating  the  party 
1o  have  been  guilty  of  a  contempt  without  specifying  the  nature  of  it  or 
the  acts  constituting  it.  Brass  Crosby9 s  case,  3  Wilson,  1 88,  is  an  instance 
of  the  former;  Lord  Shaftesbury's,  1  Mod.  144,  of  the  latter.  The  difference 
lretween  the  two  is  immaterial  on  the  present  question,  which  is  one  of  juris- 
diction only.  Although  in  the  case  of  an  inferior  court,  over  which  this 
court  exercises  a  power  of  revision  and  control  even  in  matters  directly 
within  their  cognizance,  it  will  require  to  see  the  cause  of  .committal  in 
the  warrant.,  yet,  with  regard  to  courts  of  so  high  a  dignity  as  the  Houses 
of  Parliament,  if  an  adjudication  be  stated,  generally  for  a  contempt,  as 
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contempts  are  clearly  within  their  cognizance,  a  respectful  and  a  rea- 
sonable intendment  will  be  made  that  the  particular  facts,  on  which  the 
com  nittal  in  question  has  proceeded,  warranted  it  in  point  of  jurisdic- 
tion; for  the  propriety  of  the  adjudication,  that  being  assumed,  would  of 
course  not  be  to  be  inquired  into.  But  in  both  cases  the  principle  of  the 
decision  is,  that  there  has  been  an  adjudication  bv  a  court  of  competent 
jurisdiction.     Thus  in  the  former,  Da  Gkey,  C.  J.  says,  (3  Wils.  1'JD,) 

"  When  the  House  of  Commons  adjudge  any  thing  to  be  a  contempt, 
or  a  breach  of  privilege,  their  adjudication  is  a  conviction,  and  their 
commitment  in  consequence,  is  execution;  and  no  court  can  discharge 
or  bail  a  person  that  is  in  execution  by  the  judgment  of  any  other  court. 
The  House  of  Commons,  therefore,  having  an  authority  to  comm't,  and 
that  commitment  being  an  execution,  the  question  is,  what  can  this  court 
do  ?  It  can  do  nothing  when  a  person  is  in  execution  by  the  judgment 
of  a  court  having  a  competent  jurisdiction  ;  in  such  case,  this  court  is  not 
a  court  of  appeal." 

And  in  the  latter,  in  which  the  main  contest  was  on  the  generality  of 
the  order  of  the  Lords,  Rainsford,  C.  J.  says,  1  Mod.  158,  "  The  com- 
mitment in  this  case,  is  not  for  safe  custody,  but  he  is  in  execution  on  the 
judgment  given  by  the  Lords  for  the  contempt,  and  therefore,  if  he  be 
bailed,  he  will  be  delivered  out  of  execution ;  because  for  a  contempt  in 
facie  curia  there  is  no  other  judgment  or  execution." 

The  same  principle  will  explain  and  justify  the  observations  which 
have  been  made  by  different  judges  from  time  to  time  with  regard  to 
supposed  cases,  even  of  direct  adjudication ;  and,  if  it  should  appear  that 
the  vice  objected  to  the  proceeding  is  not  of  improper  decision  or  excess 
of  punishment,  but  a  total  want  of  jurisdiction,  in  other  words,  where  it 
is  contended  that  either  house  has  not  acted  in  the  exercise  of  a  privilege, 
but  in  the  usurpation  of  a  power,  it  cannot  be  doubted  that  the  same 
judges,  who  were  most  cautious  in  refraining  from  interfering  with  privi- 
lege properly  so  called,  would  have  asserted  the  right  of  the  court  to 
restrain  the  undue  exercise  of  power.  The  fact  of  adjudication  then  has 
no  weight,  because  the  court  adjudging  had  no  jurisdiction.  Many  such 
instances  have  been  referred  to  in  the  argument.  I  pass  over  the  lumi- 
nous, and,  as  I  think,  still  unanswered  judgment  of  Lord  Holt,  in  Regma 
v.  Patyf  2  Ld.  Ray.  1012;  (and  "The  Judgements,"  &c.  cited,  pf  55, 
note  a,  ante,)  which  is  bottomed  on  this  principle ;  but  I  will  cite,  by 
way  of  illustration,  the  dicta  of  Lord  Kenyow  and  Lord  Ellen  borough, 
whom  I  select,  not  only  for  their  pre-eminent  individual  authority,  but 
also  because  I  can  cite  from  their  judgments  in  cases  in  which  they  were 
with  a  firm  and  favourable  hand  upholding  the  just  privileges  of  the  Com- 
mons. And  it  is  satisfactory  to  see  that  the  distinction  was  even  then 
present  to  their  minds. 

Lord  Ke.vyow,  in  Rex  v.  Wright,  8  T.  R.  296,  after  saying,  "this  is  a 
proceeding  by  one  branch  of  the  legislature,  and  therefore  we  cannot 
inquire  into  it,"  immediately  qualifies  the  generality  of  that  remark,  by 
adding,  "  I  do  not  say  that  cases  may  not  be  put  in  which  we  would 
inquire  whether  or  not  the  House  of  Commons  were  justified  in  any  par- 
ticular measure;  if,  for  instance,  they  were  to  send  their  serjeant-at- 
arms  to  arrest  a  counsel  here,  who  was  arguing  a  case  between  two 
individuals,  or  to  grant  an  injunction  to  stay  the  proceedings  here  in 
a  common  action,  undoubtedly  we  should  pay  no  attention  to  it."  In 
each  case  here  supposed,  there  would  have  been  a  direct  adiudication 
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upon  tne.  very  matter,  and  in  each  there  would  have  been  a  claim  of 
privilege;  but  the  facts  would  have  raised  the  preliminary  question, 
whether  privilege  or  not:  into  that  inquiry  Lord  Kkkyon  would  have 
felt  himself  bound  to  enter;  and,  when  fie  had  satisfied  himself  that 
there  was  no  such  privilege,  the  fact  of  adjudication  would  have  become 
immaterial. 

So  in  the  most  learned  and  able  argument  of  Hoiroyd  in  Burdett  v. 
Abbot,  H  East,  128,  when  he  had  put  a  case  of  the  speaker  issuing  his 
warrant  by  the  direction  of  the  house  to  put  a  man  to  death,  Lord 
Ellkjvborough  interposed  thus :  "  The  question  in  all  cases  would  be, 
whether  the  House  of  Commons  were  a  court  of  competent  jurisdiction  for 
the  purpose  of  issuing  a  warrant  to  do  the  act.  You  are  putting  an 
extravagant  case.  It  is  not  pretended  that  the  exercise  of  a  general 
criminal  jurisdiction  is  any  part  of  their  privileges.  When  that  case 
occurs,  which  it  never  will,  the  question  would  be  whether  they  had  gene- 
ral jurisdiction  to  issue  such  an  order;  and  no  doubt  the  courts  of  justice 
would  do  their  duty."  This  case  again  supposes  an  adjudication ;  but 
can  language  be  more  clear  to  show  the  undoubting  opinion  of  that 
great  judge,  that  it  would  have  been  still  open  to  this  court  to  inquire 
into  the  jurisdiction  of  the  house;  and  can  any  one  seriously  believe 
that  the  fact  of  a  previous  declaration  by  the  house,  that  they  had  such 
jurisdiction,  would  have  been  considered  by  him  as  shutting  up  that 
inquiry  ? 

Again,  the  same  principle  relieves  me  from  all  difficulty  as  to  cases 
wrhere,  at  first  sight,  the  question  appears  to  arise  less  directly,  but  where 
still  the  court  of  law  would  have  to  determine  the  case  before  it  upon  facts 
already  directly  adjudicated  upon  by  the  house.  Such  was  the  celebrated 
case  of  Burdett  v.  Mbot,  14  East,  1,  in  the  decision  of  which  I  most 
heartily  concur.  There  the  action  was  trespass  quarc  clausum  fregit, 
and  assault  and  false  imprisonment;  but  the  defence  was  a  procedure 
in  execution  of  a  sentence  of  the  House  of  Commons.  If  that  sentence 
were  pronounced  by  a  competent  court  it  warranted  all  that  was  done; 
the  only  question  that  could  be  made  upon  any  principle  of  law  was  the 
competency  of  the  adjudicating  court :  and,  the  competency  of  the  house 
to  commit  for  a  contempt  being  not  seriously  doubted,  there  was  a  direct 
adjudication,  into  the  propriety  of  which  this  court  would  not  inquire. 
It  could  not  inquire  into  it  without  trying  over  again  what  had  already 
been  decided  in  the  house,  i.  e.  whether  Sir  Francis  Burdett  had  been 
guilty  of  a  contempt ;  but  this  would  have  been  contrary  to  the  plainest 
principles  of  law.  That  this  was  the  true  principle  of  decision  may  be 
seen  most  simply  from  the  narrow  question  put  to  the  judges  by  the 
Lords,  and  the  short  judgment  of  Lord  Eldon,  when  the  case  came  before 
the  house  on  writ  of  error.     (5  Dow.  199,  200.) 

Neither  have  I  any  difficulty  with  any  of  the  cases  in  which  the  ques- 
tion arises  upon  any  thing  said  or  done  in  the  house.  In  point  of 
reasoning,  it  needed  not  the  authoritative  declaration  of  the  bill  of  rights 
to  protect  the  freedom  of  speech,  the  debates  or  proceedings  in  parlia- 
ment, from  impeachment  or  question  in  any  place  out  of  parliament ;  and 
that  the  house  should  have  exclusive  jurisdiction  to  regulate  the  course 
of  its  own  proceedings,  and  animadvert  upon  any  cohduct  there  in 
violation  of  its  rules,  or  derogation  from  its  dignity,  stands  upon  the 
clearest  grounds  of  necessity.  The  argument,  therefore,  with  which  we 
were  pressed,  that  if  the  defendants  were  liable  to  this  action,  the  speaker 
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who  signed  the  order  for  printing,  and  the  members  who  concurred  in 
the  resolutions  must  be  equally  liable  to  be  tried,  on  the  ordinary  principle 
of  master  and  servant,  has  no  foundation.  It  cannot  be  necessary  to 
dwell  on  a  distinction  so  well  established ;  on  the  other  hand,  no  con- 
clusion in  favour  of  the  defendants  can  be  drawn  from  the  immunity  nf 
the  speaker  or  the  members  in  respect  of  any  thing,  done  by  them  in  the 
house,  which  occasioned  the  publication  of  the  libel  complained  of,  with- 
out. The  order  may  be  illegal,  and  therefore  no  justification  to  him  who 
acts  on  it  without;  and  yet  the  courts  of  law  may  be  unable  to  penetrate 
the  walls  of  the  house,  and  give  redress  for  any  thing  done  within ;  just 
as  the  individual  who  executed  an  illegal  order  of  the  monarch  would  be 
responsible,  although  the  constitution  would  allow  of  no  proceeding 
against  the  monarch  himself. 

And  now,  having  made  these  limitations  clear,  I  would  ask  whether, 
subject  to  them,  there  is  any  reasonable  doubt  that  it  has  been  the  prac- 
tice of  the  courts  to  inquire  into  questions  of  privilege,  a  practice,  consi- 
dering all  the  circumstances,  prevailing  with  remarkable  uniformity,  and 
traced  from  very  early  periods  ?  It  would  be  impossible  for  me  within 
any  reasonable  limits  to  go  through  the  series  of  recorded  cases ;  and, 
after  the  judgments  already  pronounced,  must  be  quite  unnecessary: 
although  to  specify  only  a  few  may  seem  as. if  they  alone  were  relied 
on.  The  case  of  Donne  v.  Walsh,  12  E.  4,  1  Hats.  Pr.  41,  and  of 
Ryver  v.  Cosyn  in  the  same  year  and  same  book,  1  Hats.  Pr.  42,  are 
important,  as  showing  that  at  that  early  period,  when  the  supersedeas 
of  a  cause  was  to  depend  on  the  extent  of  the  parliamentary  privilege, 
the  inquiry  was  left  to  the  judges  of  the  court  in  which  the  cause  itself 
was  pending.  In  both  instances,  the  Barons  of  the  Exchequer  take  to 
counsel  the  judges  of  either  bench,  and,  finding  quod  non  habetur  nee 
unquam  habebatur  talis  consuetudo  as  that  relied  on  for  the  supersedeas, 
disallow  it,  and  order  the  defendant  to  answer  to  the  declaration. 

Ferrers' s  case,  (1  Hats.  Pr.  53,)  in  the  reign  of  Henry  VIII.  is  noticed 
by  Mr.  Hatsell,  p.  53,  as  being  the  first  instance  in  which  the  House  of 
Commons  took  upon  themselves  to  vindicate  their  privilege  of  freedom 
from  arrest ;  (and  see  Prynne's  Reg.  Part  4,  855,)  and,  when  that  case 
is  read  at  length,  one  cannot  but  observe  indications  of  their  proceed- 
ing, as  if  in  the  exercise  of  an  untried  power,  with  uncertain  and  some- 
what inconsistent  steps.  The  house  is  inflamed  by  the  imprisonment  and 
detention  of  their  member,  and  the  violent  resistance  to  the  serjeant ; 
but  what  is  their  first  step  ?  They  all  retire  to  the  upper  house ;  the 
speaker  states  their  grievance,  the  chancellor  and  the  judges  consider  the 
matter,  and,  "judging  the  contempt  to  be  very  great,"  refer,  "  the  pun- 
ishment thereof  to  the  order  of  the  Commons'  House."  Then,  the 
member  being  relieved,  and  the  offenders  against  privilege  having  sub- 
emitted  and  been  punished,  an  act  of  parliament  passes,  after  long  debate, 
touching  the  member's  debt;  (a)  the  king  comes  to  the  parliament,  and 
descants  in  large  terms  upon  their  privileges,  founding  himself  on  the 
information  of  his  learned  counsel ;  and  the  whole  is  concluded  by  the  lord 
chief  justice  "  very  gravely"  declaring  "  his  opinion,  confirming  by  divers 
reasons  all  that  the  king  had  said."     Dyer,  who,  in  an  Anonymous  case  (b) 

(a)  To  prevent  the  creditor  from  ultimately  losing  his  demand. 

(A)  Moore,  57.  Dyer's  observation,  and  the  opinion  of  the  sages  of  the  law,  according-  to 
him,  is  against  the  enforcement  of  the  privilege  in  this  case,  which  he  says  was  "  minus  jusl  H 
And  tee  Prynne,  Reg.  Part  4,  861.    See  also  Hats.  Pr.  58. 
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in  Moore,  p.  67,  states  the  law  as  to  one  of  the  privileges  of  parliament, 
refers  to  this  ease,  saying,  "  and  so  it  was  held  by  the  sages  of  the  law 
in  the  case  of  one  Ferrers  in  the  time  of  Henry  VIII." 

Cases  and  language  such  as  the  preceding  seem  to  me  to  furnish  the 
key  to  the  true  meaning  of  the  expressions  to  be  found  in  Thorp's  case, 
1  Hats.  Pr.  28,  and  the  4  Inst.  15,  on  which  so  much  reliance  has  been 
placed  by  the  defendants.  When  the  judges  in  that  case  speak  of  "  a  i»igh 
court  of  parliament,"  "  so  high  and  mighty  in  his  nature,  that  d  may 
make  law,  and  that  that  is  law  it  may  make  no  lane"  they  ciunmt  truly 
be  speaking  of  either  or  both  houses;  and  when  they  say,  ";i:;i  the 
determination  and  knotvledge  of  that  privilege  belongeih  to  the  L<  rds  of 
the  Parliament  and  not  to  the  justices,"  it  would  be  inconsistent  with  the 
general  course  of  authorities  to  suppose  they  meant  to  represent  them- 
selves as  really  ignorant  of  the  law  of  parliamentary  privilege,  and  also 
with  their  going  on  immediately  to  inform  the  lords  as  to  the  course 
adopted  with  regard  to  parliamentary  privilege  in  the  courts  below. 
The  question  indeed  was  one  of  privilege  between  the  two  houses,  and 
the  person  of  the  Duke  of  York  on  the  one  hand,  and  the  speaker  on  the 
other;  and  the'judges,  advisers  of  the  peers  as  to  all  matters  of  common 
law,  decline  to  advise  the  lords  how  to  decide  that  question  there,  and 
this,  considering  the  times,  and  the  power  of  one  of  the  litigants,  with  no 
very  blameable  reserve;  at  the  same  time  they  inform  them  of  their  own 
course  of  decision  in  such  cases  arising  in  their  own  courts  below. 

Benyon  v.  Evelyn  (O.  Bridgman's  Judgments,  324,)  has  been  so  much 
discussed  during  the  agitation  of  this  question  that  I  shall  only  refer  to 
it.  But  I  was  indeed  surprised  to  find  it  treated  in  the  argument  as 
bearing  very  lightly  on  the  question,  and  the  judgment  of  the  lord  chief 
justice  therein  characterised  as  a  mere  idle  display  of  learning,  unneces- 
sary to  the  decision  of  the  cause.  That  indeed  was  not  a  case  in  which 
the  house  took  any  part,  and  the  privilege  was  sought  to  be  used  against 
the  member;  but  how  these  circumstances  detract  from  the  effect  of 
that  decision  as  showing  the  constant  interference  of  the  courts  of  law 
in  questions  of  privilege,  I  do  not  understand.  If  indeed  it  can  be 
shown  that  the  cases  there  relied  on  are  unfairly  selected,  or  unfaithfully 
reported,  or  if  any  sound  distinction  can  be  shown  between  the  free  dis- 
cussion of  one  branch  of  the  privilege  of  the  house  and  that  of  another, 
the  judgment  there  may  not  press  upon  the  defendants :  if  these  cannot 
be  shown,  and  it  was  not  attempted  in  the  argument,  it  is  all  but  deci- 
sive of  the  question. 

The  great  case  of  Ashby  v.  White,  2  Ld.  Ray.  938,  decided  by  the 
court  of  last  resort,  and  the  modern  but  well  considered  cases  in  Chan- 
cery of  Mr.  Long  fVellesley,  2  Russ.  &  Mylne,  639,  and  Mr.  Lechmere 
Charlton,  2  Mylne  &  Cr.  316,  (a)  are  all  that  I  will  further  mention ;  and  I 
will   only  mention  them  by  name.     Indeed,  with  the  opinion  which  I 

(a)  In  March  1815,  Lord  Cochrane,  being  in  the  King's  Bench  prison,  under  sentence  for  con- 
spiracy, escaped,  and  went  into  the  House  of  Commons,  during  the  session  of  parliament,  but 
not  while  the  house  was  assembled.  He  was  there  retaken  by  the  marshal.  Lord  Cochrane 
was  at  that  time,  and  before  the  escape,  a  member  of  the  house.  The  marshal  stated  the  facts 
in  a  letter  to  the  speaker,  and  the  matter  was  referred  to  a  committee  of  privileges,  who 
reported  that  they  found  nothing  in  the  journals  to  guide  them ;  but,  "That,  under  the  parti- 
cular circumstances  given  in  evidence,  it  does  not  appear  to  your  committee  that  the  privi- 
leges of  parliament  have  been  violated,  so  as  to  call  for  the  interposition  of  the  bouse  by  any 
proceedings  apainttt  the  marshal  of  the  King's  Bench."  March  23d,  1815.  1  Hats.  Prcc 
278.    Appendix,  No.  5,  4th  ed.  1618, 
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have  upon  the  state  of  the  authorities  on  this  question,  I  seem  to  my- 
self to  have  dwelt  longer  than  I  ought  to  have  done  on  this  pari  <»f  the 
case.  Limiting  the  interference  of  courts  of  law  with  the  privileges  of 
the  House  of  Commons  as  I  have  done  in  the  earlier  part  of  my  remarks, 
it  appears  to  me  to  be  quite  unquestionable. 

The  less  important  question  raised  by  the  plea,  but  still  a  cardinal  one 
to  the  decision  of  the  case,  remains  to  be  considered  as  shortly  as  1  can. 
Has  the  House  of  Commons  the  privilege  of  publishing  and  selling  indis- 
criminately to  the  public  whatever  it  orders  to  be  primed  for  the  use  of 
the  members?  Or,  conceding  the  resolution  and  order  just  stated  to  be 
identical  in  effect  with  the  resolution  of  uncertain  date  stated  at  the  end 
of  the  plea  (which  yet,  considering  their  language,  is  a  wide  concession 
to  make),  is  the  power  of  publishing  such  of  its  votes,  reports,  and  pro- 
ceedings, as  it  shall  deem  necessary  or  conducive  to  the  public  interests, 
an  essential  incident  to  the  constitutional  functions  of  the  Commons' 
House  of  Parliament  ? 

The  burthen  of  proof  is  on  those  who  assert  it ;  and,  for  the  purposes 
of  this  cause,  the  proof  must  go  to  the  whole  of  the  proposition :  its 
truth  as  to  the  votes,  or  even  as  to  some  of  its  proceedings,  will  not 
suffice.  Now  we  have  been  referred  to  the  report  of  the  committee  on 
the  publication  of  printed  papers,  and  with  some  emphasis  we  have  been 
informed  of  the  names  of  the  individual  members.  The  industry  dis- 
played in  the  former,  and  the  well  known  learning  and  ability  of  the 
latter,  are  such,  that  we  may  safely  say,  if  the  proposition  has  not  been 
'demonstrated,  it  cannot  be. 

Si  Pergama  dextra 
Defendi  possent,  etiam  hac  deiensa  fuissenL 

One  thing  is  remarkable  in  this  controversy.  The  privileges  of  par- 
liament at  different  periods  have  engaged  largely  the  attention  of  political 
writers,  and  parliament  has  never  wanted  zealous  assertors  to  enumerate 
them ;  and  no  one  can  doubt  of  the  extreme  importance  of  this  branch 
of  them,  if  it  had  ever  existed.  I  look  to  the  report  for  authorities  of  this 
class,  and  I  find  it  a  perfect  blank.  If  any  thing  could  be  added  to  that 
report,  the  argument  for  the  defendants,  it  may  be  safely  asserted,  would 
have  supplied  it;  that  is  equally  a  blank  on  this  head.  Nor  am  I  able, 
and  my  brother  Pattesow  ,  with  far  wider  research,  tells  us  that  he  is  not 
able,  to  supply  any  authority  to  this  effect.  It  i3  difficult  to  explain  this 
in  any  manner  consistently  with  its  being  a  recognized  privilege.  General 
acquiescence  might  explain  why  there  was  no  case  to  be  found  in  sup- 

Cort  of  it ;  but  for  the  very  same  reason  one  should  have  expected  to 
ave  found  it  enumerated  in  some  or  all  of  the  text  writers  who  have 
had  to  deal  with  the  subject  of  privilege. 

But,  if  not  to  be  found  in  such  works,  nor  evidenced  by  any  resolution 
of  the  house  prior  to  that  of  1837,  does  it  stand  more  securely  on  the 
testimony  of  the  journals  and  proceedings  of  the  house  ?  It  cannot  be 
denied  that  the  journals  present  evidence  of  the  exercise  of  the  right  of 
publication;  the  question  is,  whether,  all  things  considered,  and  specially 
the  nature  of  the  right  on  the  one  hand,  and  the  imperfect  state  of  the 
early  journals  on  the  other,  it  is  sufficient  in  reason  to  establish  its 
existence.  For  about  the  first  century  of  the  journals,  from  1547  to 
1641,  nothing  appears  on  the  subject;  but  the  time  and  occasion  of  the 
commencement  of  the  precedents  relied  on,  and  the  early  precedents 
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themselves,  tire  far  more  unfavourable  to  the  right  than  the  previous 
want  of  any.  The  time  is  1041  ;  the  occasion  the  unhappy  difference 
between  the  sovereign  and  the  house:  the  precedents  themselves  direct 
acts  moving  in  and  towards  the  Great  Rebellion.  Mr.  Hatsell,  closing 
his  first  part,  (1  Hats.  Pr.  218,  223,  ed.  1818,)  says,  "  If  I  shall  ever 
have  leisure  or  inclination  to  continue  this  work,  I  shall  think  myself 
obliged  to  pass  over  every  thing  that  occurred"  "  after  this  unhappy 
day"  (the  entrance  of  the  king  into  the  house),  "  and  shall  collect  only 
such  precedents  as  are  to  be  met  with"  in  the  two  parliaments  of  10*10, 4 
till  the  "  4th  of  January,  1041,  and  then  proceed  directly  to  the  Restora- 
tion." And  I  cannot  but  think  that  this  part  of  the  defendants'  case 
would  have  stood  better  if  the  same  discretion  had  guided  the  industry 
of  those  ^who  collected  their  precedents,  and  if  no  reliance  had  been 
placed  on  these  violent  and  irregular  proceedings. 

Passing  from  this  inauspicious  opening  to  the  year  1660,  and  thence 
to  the  year  1835,  I  do  not  doubt  that  in  a  great  many  instances  the 
House  of  Commons  is  shown  to  have  printed  and  published  votes,  reports, 
and  proceedings ;  the  votes  indeed  with  considerable  regularity ;  but,  as 
to  the  first  of  these,  the  right  to  publish  is  undisputed,  and  stands  on  a 
ground  which  leaves  this  question  untouched.  The  term  "  proceedings" 
is  so  vague  that  I  am  unwilling  to  pronounce  any  opinion  upon  the  right 
as  to  them  generally ;  but  no  doubt  there  are  many  things,  fairly  reduci- 
ble under  that  term,  which  the  house  would  have  the  right  to  publish : 
and,  as  to  their  reports,  a  large  proportion  of  them  would  contain  nothing 
criminatory  of  individuals,  so  as  to  raise  no  question  upon  the  right. 
Now,  when  the  necessary  deductions  are  made  in  respect  of  all  these 
considerations,  and  when,  besides,  we  allow  for  the  reluctance  which 
individuals  would  have  to  litigation  with  so  formidable  an  adversary  as 
the  house,  even  where  the  criminating  matter  in  a  report  was  false,  and 
that  it  would  be  doubled  where  the  matter  was  true,  which  in  many 
instances  it  must  in  reason  be  taken  to  have  been,  the  residuum  of  the 
evidence  which  may  be  fairly  considered  to  support  the  right  claimed  is 
so  small  as  entirely  to  fail  in  making  it  out.  We  have  been  obliged  in 
this  case  to  refer  to  what  looks  like  evidence  in  fact,  in  order  to  ascertain 
the  law:  and  evidence  naturally  bears  with  a  different  weight  on  different 
minds.  I  speak  of  my  own  impression ;  and,  considering  it  merely  as  a 
question  of  evidence,  I  frankly  avow  that  what  has  here  been  collected 
gives  the  claim  to  my  mind  the  character  much  more  of  usurpation  than 
lawful  privilege. 

But  it  may  be  said  that  necessity,  or  at  least  a  strong  expediency, 
prove  the  existence  of  the  privilege,  for  they  are  the  foundation  of  all 
privilege. 

These  may  be  essential  to  privilege ;  but  I  must  take  leave  to  deny  that 
alone  they  can  constitute  it.  The  House  of  Commons  is  sometimes  called 
the  grand  inquest  of  the  nation ;  and  to  the  discharge  of  its  duty  as  such, 
who  can  -doubt  that  the  power  to  examine  witnesses  upon  oath  would  be 
most  conducive  1  To  the  perfect  discharge  of  that  duty  who  can  doubt 
that  in  early  times  it  was  thought  essential  ?  Yet  there  is  nothing  clearer 
than  that  the  house  has  not  that  power,  and  cannot  by  its  own  resolutions 
acquire  it.  The  author  of  Junius's  Letters,  I  think,  lays  down  a  safer 
rule :  "  To  establish  a  claim  of  privilege  in  either  house,  and  to  distin- 
guish original  right  from  usurpation,  it  must  appear  that  it  is  indispensa- 
bly necessary  for  the  performance  of  the  duty  they  are  employed  in,  and 
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also  that  it  has  been  uniformly  allowed"  Letter  xliv.,  vol.  ii.  p.  ^18,  2d 
ed.  (Woodfall,)  1814. 

Were  I  therefore  to  concede  the  necessity,  or  the  strong  expedience, 
one  half  only  of  the  defendants'  case  would  be  made  out ;  the  objector 
would  still  appeal  to  the  defective  evidence  of  allowance,  and  the  rule 
would  hold  "Bonum  ex  causa  integra,  malum  ex  aliqua  parte."  But  I 
do  not  feel  that  I  can  make  that  concession.  I  will  not  put  thi*  upon  the 
ground  of  inconsistency  in  the  urging  this  argument  for  a  body  whose 
most  undoubted  and  exercised  privilege  it  is  to  exclude  the  public  at  plea- 
sure from  their  debates;  but,  recollecting  the  great  inconvenience  of  all 
injustice,  the  great  advantage  of  maintaining  the  principle  that  even  pub- 
lic benefits  are  not  to  be  purchased  by  a  violation  of  the  sacred  rights  of 
individuals,  recollecting  how  nearly  all,  if  not  all,  the  benefit  of  publicity 
may  be  secured,  even  when  it  is  confined  to  matter  not  criminatory,  I 
assert  with  the  greatest  confidence  that  the  balance  even  of  public  expe- 
diency is  in  favour  of  a  right  of  publication  restricted  by  the  limits  of  the 
common  law.  What  advantage  derived  from  publicity  can  be  equal  to 
the  maintenance  of  the  principle,  that  even  to  trie  representatives  of  the 
people,  the  most  powerful  body  in  the  nation,  the  calumny  of  individuals 
is  forbidden  ?  What  benefit  can  countervail  the  evil  of  a  general  under- 
standing that  any  man's  character  is  at  the  mercy  of  that  body,  and  that 
by  the  law,  not  merely  by  the  force  of  overbearing  power,  but  by  the  rule 
of  English  law,  for  the  sake  of  public  expediency,  he  may  be  slandered 
without  redress?  I  desire  to  avoid  language  uiat  may  have  the  sem- 
blance of  offence:  but  I  soberly  ask  the  warmest  advocate  for  this  ex- 
tended privilege,  whether  any  benefit  in  a  land,  all  the  institutions  of 
which  seek  the  genial  sunshine  of  public  opinion  and  must  languish  with- 
out it,  can  make  up  for  the  injury  resulting  from  this,  that  it  should  be 
capable  of  being  said  with  truth,  the  House  of  Commons  has  become  a 
trader  in  books,  and  claims,  as  privilege,  a  legal  monopoly  in  slander? 

If  then  I  try  this  claim  by  the  authority  of  text  writers,  by  the  evidence 
of  precedents,  by  the  test  of  expedience,  or  necessity,  it  seems  to  me  in 
each  and  all  of  these  to  be  signally  wanting.  I  am  therefore  of  opinion 
<hat  the  plaintiff  is  entitled  to  our  judgment.  I  could  wish  that  I  had  had 
leisure  to  express  my  reasons  more  concisely,  and  more  clearly.  I  have 
examined  the  question,  however,  with  an  anxiety  proportionate  to  its 
importance,  and  with  a  deep  sense  of  the  responsibility  attaching  to  the 
decision ;  but  I  cannot  say  that  I  entertain  the  least  doubt  of  its  correct- 
ness. 

We  have  been  warned  of  the  danger  of  a  pursuit  after  popularity; 
advice  no  doubt  tendered  in  a  respectful  and  friendly  spirit;  advice  most 
useful  where  needed.  I  trust  that  nothing  we  have  said  or  done  can 
fairly  lay  us  open  to  the  imputation  of  needing  it.  For  myself  I  am 
afraid  to  quote  a  passage  from  the  eloquent  appeal  of  a  great  predecessor 
of  my  lord,  (a)  lest  any  one  should  suppose  me  weak  enough  to  be  think- 
ing of  a  comparison  with  Lord  Mansfield ;  but  I  feel  the  distinction  be- 
tween the  popular  favour  that  follows  an  honest  course,  and  that  which 
is  followed  after. 

To  speak  of  a  contempt  of  the  house,  if  "  we  assume  to  decide  this 
question  inconsistently  with  its  determination,"  argues  what  I  should  call, 
if  the  language  had  not  been  used  by  those  whom  I  am  bound  to  revere, 

(a)  Lord  Mansfield  in  Rex  x.  Wilkts,  4  Burr.  2562. 
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a  strange  obliquity  of  understanding.  The  cause  is  before  us;  we  are 
sworn  to  decide  it  according  to  our  notions  of  the  law ;  v\e  do  not  bring 
it  here ;  and,  being  here,  a  necessity  is  laid  upon  us  lu  deliver  judgment ;  i 

that  judgment  we  can  receive  at  the  dictation  of  no  power:   v\e  may  1 

decide  the  cause  erroneously ;  but  we  cannot  be  guilty  of  any  contempt  ■ 

in  deciding  it  according  to  our  consciences. 

The  privileges  of  the  house  are  my  own  privileges,  the  privileges  of 
every  citizen  in  the  land.  I  tender  them  as  dearly  as  any  member  pos- 
sibly can :  and,  so  far  from  considering  the  judgment  we  pronounce  as 
invading  them,  I  think  that  by  setting  them  on  the  foundation  of  reason, 
and  limiting  them  by  the  fences  of  the  law,  we  do  all  that  in  us  lies  to 
secure  them  from  invasion,  and  root  them  in  the  affections  of  the  people. 

Judgment  for  the  plaintiff 


CASES 

ARGUED  AND  DETERMINED 
IN  THE 

COURT  OF  QUEEN'S  BENCH 

AlfD 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

J&fefcadmaa  Wntution, 

IN  THE 

Second  Year  of  the  Reign  of  Victoria. — 1838, 


The  Judges  who  sat  in  Banc  in  this  vacation  were, 

Lord  Denman,  C,  J.  Williams,  J. 

Patteson,  J.  Coleridge,  J. 


The  following  cases,  until  the  date  of  December  1st  inclusive,  were 
determined  by  the  Court  of  Queen's  Bench  sitting  in  Banc  in  pursuance 
of  a  rule  of  Court  made  last  Michaelmas  term,  under  stat.  1  &  2  Vict, 
c.  32,(a)  and  read  in  Court,  November  12th,  1838. 

(a)  "  An  Act  to  enable  Her  Majesty's  Courts  at  Westminster  to  hold  Sittings  in  Banc 
in  Time  of  Vacation. " 

Sect.  1  enacts  "  That  from  and  after  the  passing  of  this  act  it  shall  be  lawful  for  the 
Courts  of  Queen's  Bench, ^Common  Pleas,  and  Exchequer,  at  their  discretion,  to  hold  fit- 
tings in  Banc  in  time  of  vacation,  at  such  times  as  are  now  by  law  appointed  for  holding 
sittings  at  Nisi  Prius  in  London  and  Middlesex,  for  the  purpose  of  disposing  of  business 
then  pending  and  undecided  in  such  Courts  respectively." 

Sect.  2  enacts  ••  That  such  sittings  in  vacation  may  be  holden  by  virtue  of  a  rule  or 
order  of  the  said  Courts  respectively  to  be  made  in  or  out  of  term,  whereof  a  week's  notice 
shall  be  published  in  the  London  Gazette,  and  affixed  in  some  conspicuous  place  on  the 
outside  of  such  Courts  respectively  making  such  order,  and  also  in  the  chambers  of  the 
Judges  or  Barons  of  the  same  Courts  respectively,  and  in  the  office  of  the  Masters  of  the 
same  Court,  in  the  following  form  : 

'Court  of  [Queen's  Bench,  Court  of  Common  Pleas,  or  Court  of  Exchequer  (as  the 
cane  may  be).~\ 

*  This  Court  will  on  the  day  of  hold  sittings,  and  will  proceed  in  dis- 

posing of  the  business  now  pending  in  the  special  paper  on  the  day  of  the  same 

month,  and  the  following  days,  and  on  the  day  of  the  same  month  will 

proceed  in  disposing  of  the  business  now  pending  in  the  paper  of  new  trials. 

Or  any  other  business,  as  such  Courts  in  their  discretion  shall  see  fit." 

Sect.  3  enacts  "  That  all  judgments  to  be  pronounced  and  all  rules  and  orders  to  be 
made  by  virtue  of  this  act  shall  have  the  same  effect,  to  all  intents  and  purposes,  as  if 
they  had  been  pronounced  or  made  in  term  time." 

VOL.  XXXVI. — 10 
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FERGUSON  against  MAHON.— p.  245. 

Declaration  i.i  debt  for  two  years*  rent,  at  90/.  per  annum,  due  1st  November,  1836;  the  parti 
ticulirH  of  demmd  giving  credit  tor  the  first  of  the  two  years'  rent,  les*  16/.  16«.  6*/.  Fleas, 
as  lo  135/.,  parcel  of  the  said  rent,  that  plaintiff  held  as  tenant  tnC. ;  that  before  and  at  the 
time  when  the  said  135/.  became  due,  135/.  was  in  arrear  from  plaintiff  to  C,  who  claimed 
it  of  defendant,  and  defendant  paid  it  to  C.  to  avoid  a  distress.  Replication,  admitting  the 
payment  to  C,  but  averring  that  the  sums  paid  by  defendant  were  deducted  from  money 
due  at  the  time  of  payment  from  defendant  to  plaintiff;  and  that,  at  the  commencement 
ot  the  action,  135/.  was  due  from  defendant  to  pIuintilT,  beyond  the  sum  so  paid.  Kejiinder, 
that  the  sums  were  not  so  deducted,  and  traversing  that  135/.  was  due  beyond  the 
sums  paid. 

Held  (before  the  operation  of  rule  of  Trin.  1  Vict.,  as  to  not  pleading  payments  allowed  in  par 
ticulars  of  demand)  that,  assuming  the  declaration  to  be  only  tor  the  balance  of  106/.  16*. 
(k/.  (but  semblc  contra,)  and  the  defendant  as  pleading  to  that  only  (though  the  court  con- 
sidcred  that  the  plea  was  really  pleaded  to  more,  yet  the  replication  denied  that  the  pay- 
merits  were  applied  to  that  balance,  and  the  rejoinder  took  issue  thereon;  and  therefore 
plaintiff  might  prove  that  the  payments  applied  to  debts  independent  of  the  balance,  and  left 
the  balance  still  due. 

This  cause  was  tried  before  Lord  Denmak,  C.  J.,  at  the  London  sit- 
tings af  er  last  Trinity  term,  when  a  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  to  move  to  enter  a  nonsuit.  Humfrcy,  in  the  last 
term  (November  5th,)  moved(a)  according  to  the  leave  reserved.  The 
facts  and  arguments  will  be  sufficiently  collected  from  the  judgment. 

Cur.  ado.  vulL 

Lord  Derma*,  C.  J.  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  debt.  The  second  count,  on  the  pleadings  to 
which  this  question  arises,  was  on  an  indenture  of  lease  to  hold  from  the 
1st  November,  1829,  for  seven  years,  at  90/.  per  annum;  and  the  count 
claimed  two  years'  rent  due  1st  November,  1836. 

The  defendant  pleaded,  as  to  135/.,  parcel  of  the  said  rent,  that  the 
plaintiff  held  the  premises  as  tenant  to  one  Carter,  at  90/.  per  annum ; 
that,  before  and  at  the  time  when  the  135/.  in  the  plea  mentioned  became 
due,  135/.  was  in  arrear  from  the  plaintiff  to  Carter,  who  claimed  the 
same  of  the  defendant ;  and  that  the  defendant,  to  avoid  a  distress  upon 
his  goods,  paid  to  Carter  several  sums  of  money,  amounting  to  135/. 

The  plaintiff  replied,  admitting  the  payment  to  Carter,  but  stating  that 
the  several  sums  of  money  were  deducted  by  defendant,  at  the  several 
times  when  they  were  paid,  out  of  rent  due  at  those  times  from  the  de- 
fendant to  the  plaintiff;  and  that,  at  the  commencement  of  this  suit,  135/. 
was  due  from  the  defendant  to  the  plaintiff  for  rent,  over  and  above  the 
several  sums  so  paid  and  deducted  by  the  defendant. 

The  defendant  rejoined  that  the  several  sums  were  not  deducted  by  the 
defendant  in  the  manner  alleged ;  without  this,  that  135/.  is  due  and  owing 
over  and  above  the  said  payments.  The  other  pleadings  were  immaterial 
to  this  question. 

At  the  trial,  it  appeared  that  106/.  16s.  6d.  was  due  to  the  plaintiff,  after 
allowing  all  payments ;  and  a  verdict  was  taken  for  that  amount. 

Mr.  llumfrey  moved  to  enter  a  nonsuit,  upon  the  ground  that  the  par- 
ticulars  of  demand  in  this  case  give  credit  for  the  first  of  the  two  years* 
rent  claimed  in  the  declaration,  less  16/.  16s.  6d.;  that  those  particulars 
must  be  taken  as  part  of  the  declaration,  and  the  plea  must  be  taken  as 
pleaded  to  the  balance,  viz.  106/.  165.  6rf.;  and  that,  as  the  replication 

(«)  Before  Lord  Den  man,  C.  Jn  Patteson,  Williams,  and  Coleridge,  Js. 
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admits  the  payment  of  135/.  stated  in  the  plea,  which  is  a  larger  sum 
than  that  balance,  the  plaintiff,  by  his  own  snowing,  is  out  of  court ;  and 
he  ciied  Booth  v.  Howard,  5  Dowl.  P.  C.  438,  Mcltoll  v.  Williams,  2  M. 
&  W.  758,  Kent/on  v.  Wakes,  2  M .  &  W.  764,  in  support  of  these  posi- 
tions, and,  principally,  to  show  that  the  particulars  of  the  plaintiff's 
demand  must  be  taken  as  part  of  the  declaration,  not  only  for  purposes 
of  evidence,  but  for  purposes  of  pleading. 

We  do  not  think  that  those  cases  establish  any  such  point :  nor,  as  at 
present  advised,  are  we  prepared  to  agree  with  them  if  they  did.  But 
the  point  is  not  material  to  the  decision  of  this  case.  For,  if*  it  be  con- 
ceded, for  the  sake  of  the  argument,  that  the  declaration,  as  explained 
by  the  particulars,  claims  a  balance  of  106/.  16s.  Gd.,  and  that  the  defen- 
dant has  attempted  to  plead  to  that  balance  only  (which  however  it  is 
plain  he  does  not,  since  he  pleads  expressly  as  to  135/.,  parcel  of  the  rent 
mentioned  in  the  declaration,  thereby  professing  that  more  than  106/.  16s. 
6rf.  is  claimed  by  the  declaration,  and  actually  pleading  to  more,)  yet  the 
replication,  in  terms,  states  that  the  payments  attempted  by  the  plea  to 
be  applied  to  that  balance  of  106/.  16s.  Gd.  were  applied  to  another  and 
different  demand,  viz.  to  prior  rent,  and  the  rejoinder  in  substance  takes 
issue  on  that  very  question  of  application,  which  has  been  found,  and 
rightly  found,  for  the  plaintiff. 

In  any  view  of  the  case,  therefore,  this  verdict  is  right,  and  no  rule 
for  a  nonsuit  is  to  be  granted. 

Rule  refused,  (a) 

(a)  See  Freeman  ▼.  Craftt,  4  M.  &  W.  4. 


ALSTON  and  Another  against  MILLS.— p.  248. 

Assumpsit,  stating  that  defendant  owed  plaintiff  883/.  for  goods  sold  and  delivered ;  but  that, 
although  he  has  paid  664/.,  the  residue  is  unpaid.  The  particular  of  demand  claimed  a 
balance  of  21 9/. 

Plea,  payment  to  the  amount  of  all  the  moneys  mentioned  in  the  declaration.  Replication,  new. 
assigning,  as  to  so  much  of  the  plea  as  relates  to  1751.,  parcel  of  the  moneys  in  the  declaration 
mentioned,  that  the  action  is  brought,  not  for  a  part  of  the  causes  of  action  mentioned  in  the 
plea,  to  the  amount  of  175/.,  in  respect  of  which  defendants  paid  plaintiffs  a  pnrt  of  the  sums 
in  that  plea  mentioned,  viz.  175/.,  but  for  breach  of  a  promise  to  pay  plaintiffs  another  and  a 
different  sum,  viz.  175/.,  part  of  the  moneys  in  the  first  count  mentioned,  and  in  which  defen- 
dant was  indebted  to  plaintiff  as  there  mentioned,  for  goods  sold  and  delivered  between  June 
1st,  1636,  and  December  20th,  1837;  which  promise  was  made  as  in  the  declaration  men- 
tioned, and  is  different  from  the  promise  to  pay  the  175/.  so  paid  to  plaintiflw,  and  the  causes 
of  action  in  respect  thereof.  And,  as  to  the  residue  of  the  causes  of  action  in  the  declaration 
mentioned,  that  defendant  did  not  pay  the  residue  of  the  sums,  &c. 

Rejoinder.  1 .  Payment  of  all  the  moneys  claimed  by  the  new  assignment.  Traverse,  and  issue 
thereon.  2.  That  the  promise  mentioned  in  the  declaration,  as  to  175/.,  is  not  a  different 
cause  of  action  from  the  promise  to  pay  175/.  so  paid  to  plaintiffs,  and  the  causes  of  action 
in  respect  thereof.     Issue  thereon. 

On  the  trial,  plaintiffs  proved,  among  other  demands  (not  available  in  this  action,)  goods  sup- 
plied to  the  amount  of  370/.,  and  payments  to  the  amount  of  312/.,  leaving  a  balance  not  in 
point  of  fact  covered  by  the  payment  of  175/.  admitted  in  the  replication.  Verdict  for  plain- 
tiff, 58/. 

Motion  for  a  nonsuit,  on  the  ground  that  the  declaration  claimed  only  a  balance  of  919/.;  that 
the  first  plea  related  to  that  only;  that  the  replication  admitted  a  payment  175/.;  that  the 
plaintiff's  claim,  therefore,  on  the  record,  was  only  for  the  difference  between  that  sum  ai*d 
219/.;  and  that  defendants  hud  proved  payment  of  312/. 

Held,  that  plaintiff  was  entitled  to  recover.    For, 
1.  That  the  plea  of  payment  was  not  confined  to  the  balance. 
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2.  That  the  admission,  in  the  new  assign  mm  l,  of  175/.  Having  been  paid,  vvns  not  an  admis- 
sion of  payment  in  respect  of  the  h<j lance  of  211)/.,  hul  was,  by  the  language  of  the  new 
assignment,  a  virtual  allegation  that  the  1151.  was  part  of  the  064/,,  admitted  in  the  drcla- 
rali  iii  to  have  been  paid. 

Assumpsit.  The  declaration  stated  that  defendant,  on  20th  December, 
1837,  was  indebted  to  plaintiffs  in  883/.  16s.,  for  goods  before  then  sold 
and  delivered,  and  in  the  same  amount  for  money  found  due  on  an 
account  then  stated,  &c,  and,  being  so  indebted,  promised,  &c.  And, 
although  defendant  in  part  performance  of  his  promise  has  paid  plaintiffs 
divers  sums,  &c,  amounting  together  to  664/.  35.  lid.,  parcel  of  the  said 
several  sums  of  money,  yet  defendant  has  not  further  performed,  <kc. ; 
but  on  the  contrary  has  not  paid  the  residue,  &c. 

Pleas.*  1.  Non  assumpsit,  2.  That,  before  the  commencement  of  this 
suit,  viz.  on,  &c,  and  on  divers  other  days,  &c,  defendant  paid  plaintiffs 
divers  sums,  &c,  amounting  to  a  large  sum,  viz.  to  the  amount  of  all  the 
monqys  in  the  declaration  mentioned,  in  full  satisfaction  of  all  the  causes 
and  rights  of  action  in  the  declaration  mentioned,  which  payments  the 
plaintiffs  accepted,  &c.     Verification.     3.  A  set-off. 

Replication.  1.  Joining  issue  on  the  1st  plea.  2.  As  to  so  much  of 
the  *Jd  plea  as  relates  to  a  certain  part  of  the  causes  and  rights  of  action 
in  the  declaration  mentioned,  viz.  to  175/.  17s.,  parcel  of  the  moneys  in 
the  1st  count  mentioned,  that  plaintiffs  sued,  &c.f  and  declared,  &c,  not 
in  respect  of  a  certain  part  of  the  causes  and  rights  of  action  in  the  said 
second  plea  mentioned,  to  wit,  causes  and  rights  of  action  to  a  large 
amount,  viz.  175/.  17s.,  and  in  respect  of  which  last  mentioned  causes 
and  rights  of  action  the  said  defendant  paid  to  the  plaintiffs  a  part  of  the 
sums  of  money  in  the  said  second  plea  rpentioned,  to  wit  sums  of  money 
amounting  in  the  whole  to  a  large  sum  of  money,  viz.  175/.  17s.,  but  for 
the  nonperformance  of  a  promise  to  pay  the  plaintiffs  another  and  differ- 
ent sum,  viz.  175/.  17s.,  parcel  of  the  moneys  in  the  first  count  of  the 
declaration  mentioned,  and  in  which  sum  of  175/.  17s.  the  defendant  was 
indebted  to  the  plaintiffs  as  in  that  count  mentioned,  for  the  price  and 
value  of  goods  sold  and  delivered  by  the  said  plaintiffs  to  the  defendant, 
and  at  his  request,  between  the  1st  June,  1836,  and  the  said  20th  De- 
cember, 1837;  which  promise  was  made  by  the  defendant  to  the  plain- 
tills  in  manner  and  form  as  the  said  plaintiffs  have  above  thereof  in  the 
said  declaration  complained  against  the  said  defendant ;  which  promise 
in  the  said  declaration  mentioned,  as  to  the  said  175/.  1 7s.,  parcel,  &c.f 
is  another  and  different  promise  and  cause  and  right  of  action  to  the 
promise  to  pay  the  said  175/.  17s.  so  paid  to  the  plaintiffs,  and  the  causes 
and  rights  of  action  in  respect  thereof.  Verification.  3.  As  to  so  much 
of  the  second  plea  as  relates  to  the  residue  of  the  causes  and  rights  of 
action  in  the  declaration  mentioned,  other  than  the  said  causes,  &c.  as 
to  the  said  175/.  17s.,  parcel  of  the  moneys  in  the  first  count  mentioned, 
that  defendant  did  not  pay  plaintiffs  the  residue  of  the  said  sums  in  the 
second  plea  mentioned,  &c.  (traversing  the  payment  in  satisfaction,  and 
acceptance,)  in  manner  and  form,  &c.  Conclusion  to  the  country. 
4.  Traverse  of  the  set-off.     Conclusion  to  the  country. 

Pleas  to  the  new  assignment.  1.  That  on  1st  December,  1832,  and  on 
divers  other  days,  &c,  defendant  paid  plaintiffs  divers  sums,  &c,  in  the 
whole,  &c,  to  wit  the  amount  of  all  the  moneys  claimed  by  the  said  new 
assignment,  in  full  satisfaction  of  the  cause  and  right  of  action  above 
newly  assigned,  and  plaintiffs  then  accepted,  &c.    Verification.     2.  As 
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to  the  same  promise  and  cause  of  action,  that  plaintiffs,  before  and  at  the 
time  of  the  commencement  of  this  suit  were  and  still  are  indebted,  <fcc. 
(set-off  to  the  damages  claimed  under  the  new  assignment.)  3.  As  to 
the  same  promise  and  cause  of  action,  that  the  promise  mentioned  in  the 
declaration  as  to  175/.  17s.,  parcel,  &c,  is  not  another  and  different  pro- 
mise and  cause  of  action  from  the  promise  to  pay  175/.  175.  so  paid  to 
the  said  plaintiffs,  and  the  causes  and  rights  of  action  in  respect  thereof, 
in  manner  and  form,  &c.  Conclusion  to  the  country.  4.  and  5.  Joining 
issue  on  the  other  parts  of  the  replication. 

Replication  to  the  pleas  to  the  new  assignment.  1.  Traversing  the 
payment  and  acceptance  in  satisfaction  of  the  cause  of  actiou  newly 
assigned ;  conclusion  to  the  country.  Issue  thereon.  2.  Traverse  of* 
the  set-off.  Conclusion  to  the  country.  Issue  thereon.  3.  Joining 
issue  as  to  the  identity  of  the  causes  of  action  in  respect  of  175/.  175. 

The  plaintiffs  delivered  a  particular  of  demand,  stating  in  one  column 
the  items  of  charge  (from  June  1836  to  September  18;*7,)  and  in  an- 
other the  payments  admitted  (from  August  1836  to  September  18.Y7,) 
and  claiming  a  balance  of  2 J  9/.  12s.  Gd.  And,  on  new  assigning,  they 
again  delivered  a  particular  containing  the  same  items  on  both  sides, 
and  demanding  the  same  balance,  headed,  "  The  plaintiffs  under  the  new 
assignment  in  this  action  seek  to  recover  the  sum  of  175/.  175.,  being  a 
part  of  the  under-mentioned  balance  of  219/.  12s.  Gd.  due  to  the  plain- 
tiffs from  the  defendant  upon  the  following  account."  * 

On  the  trial  before  Patteson,  J.,  at  the  last  Maidstone  assizes,  it  ap- 
peared that  the  defendant  (a  fishmonger)  had  been  in  the  habit  of  receiv- 
ing oysters  from  the  plaintiffs  to  sell,  from  1833  till  the  latter  part  of 
1837,  but  that  he  received  them  as  purchaser  during  the  last  mentioned 
year  only,  having  before  that  time  sold  as  agent  for  the  plaintiffs.  That 
the  price  of  the  oysters  furnished  to  defendant  in  1837  was  370/.  16s.  Gd.; 
the  amount  paid  by  him  in  the  course  of  that  year,  312/.  15s.  The  sum 
of  883/.  16s.,  claimed  in  the  declaration,  was  partly  made  up  of  items 
stated  to  have  accrued  in  previous  years.  The  learned  judge  was  of 
opinion  that,  if  the  prices  charged  were  fair,  the  plaintiffs  were  entitled 
to  recover  58/.  Is.  6c/.,  the  difference  between  370/.  16s.  Gd.  and  312/. 
15s.;  and  a  verdict  was  taken  for  that  sum,  leave  being  reserved  to 
move  for  a  nonsuit,  on  the  grounds  hereafter  stated. 

Ogle,  in  last  Michaelmas  term,  (November  5th.  Before  Lord  Den- 
man,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js.)  moved  according  to 
the  leave  reserved.  The  grounds  of  motion  will  sufficiently  appear  by 
the  judgment. 

Cur.  adv.  vnlt. 

Lord  Desman,  C.  J.  now  delivered  the  judgment  of  the  court. 

The  pleadings  in  this  case  are  somewhat  confused,  and  have  given 
rise  to  a  question,  whether  the  plaintiff  is  not,  on  the  true  construction  of 
them,  out  of  court. 

The  declaration  is  for  goods  sold  and  delivered  to  the  amount  of  883/. 
16s.,  and  states  that,  although  664/.  3s.  Gd.  has  been  paid,  the  remainder 
has  not.  It  claims,  thercfoie,  219/.  12s.  Gd.  The  second  plea  pleads 
generally  payment  of  all  sums  of  money  mentioned  in  the  declaration. 
The  replication,  as  to  175/.  17s.,  part  of  the  moneys  mentioned  in  the 
first  count,  states,  by  way  of  new  assignment,  that  the  plaintiff  sued  out 
his  writ,  not  for  the  causes  of  action  in  respect  of  which  that  sum  ot 
J  75/.  17*.  was  paid,  but  for  a  like  sum  on  other  and  different  promises 
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viz.  for  goods  sold  and  delivered  between  the  1st  of  June  1836  and  the 
20th  of  December  1837;  and,  as  to  the  rest  of  the  moneys  alleged  to 
be  paid,  denies  the  payment.  To  the  new  assignment  the  defendant 
pleads:  1st.  A  general  plea  of  payment:  2dly,  That  the  causes  of 
action  as  to  the  J  75/.  17s.  are  not  other  and  different.  Upon  those  pleas 
issue  is  joined.  At  the  trial  it  was  proved  distinctly  that  the  causes 
were  other  and  different,  and  that  on  the  whole  accounts  a  balance  of 
58/.  Is.  Gd.  was  due,  for  which  the  verdict  was  taken.  Mr.  Ogle  moved 
for  a  nonsuit,  contending,  as  he  did  at  the  trial,  that  as  the  declaration 
claims  a  balance  of  219/.  12s.  Gd.  only,  the  first  plea  of  payment  must 
be  taken  as  pleaded  to  that  balance  only ;  that  the  replication,  by  way  of 
new  assignment,  having  admitted  the  payment  of  175/.  17s.  as  alleged 
in  the* plea,  it  was  sufficient  for  the  defendant  to  prove. payments  making 
up  the  difference  between  219/.  12s.  6d.  and  175/.  17s.  (a) ;  and  that,  he 
having  done  so,  the  plaintiff  was  out  of  court.  We  think  that  the  view 
so  taken  of  the  pleadings  is  wrong  in  two  respects. 

First.  The  plea  of  payment  is  not  confined  to  the  balance  claimed  in 
the  declaration.  It  is  pleaded  in  terms  that  the  defendant  has  paid  all 
the  sums  of  money  mentioned  in  the  declaration ;  and  there  is  nothing  to 
prevent  our  giving  the  words  their  natural  meaning,  which  is,  that  the 
defendant  has  paid,  not  only  the  sums  admitted  by  the  declaration,  but 
also  all  other  sums  mentioned  in  it. 

Secondly.  The  replication  does  not  admit  the  payment  of  175/.  17s., 
as  sta'ed  in  the  plea,  that  is  to  say,  as  made  in  respect  of  the  balance 
claimed,  although  it  does  admit  that  it  was  made  in  respect  of  causes  of 
action  mentioned  in  the  declaration;  for  it  expressly  states  that  the 
plaintiff  brought  his  action,  not  for  the  causes  of  action  in  respect  of 
which  that  admitted  sum  of  175/.  17s.  teas  paid,  but  for  other  and  dif- 
ferent causes  accruing  within  a  specified  period  of  time,  which,  in  effect, 
amounts  to  this,  that  the  sum  of  175/.  17s.  is  part  of  the  money  admitted 
in  the  declaration,  and  the  action  is  brought  for  the  balance  in  respect  of 
other  and  different  causes  of  action.  The  defendant  has  denied  that  the 
causes  of  action  were  other  and  different;  and  that  has  been  found 
against  him."  Whether  the  plaintiffs  might  or  might  not  have  treated 
the  first  plea  of  payment  as  applicable  to  the  balance  only,  and  replied 
by  denying  any  payment  beyond  that  admitted  in  the  declaration, 
is  not  now  the  question.  It  is  plain  that  the  words  of  the  plea  are  not 
necessarily  so  limited;  and  the  plaintiff  was  not  bound  to  consider  them 
as  so  limited.  Neither  is  it  now  necessary  to  inquire  why  the  particular 
sum  of  175/.  17s.  was  mentioned  in  the  replication;  the  reason  for  which 
does  not  appear.  The  substance  of  the  issue  is,  whether  the  defendant 
has  paid  all  that  is  due;  and,  that  issue  having  been  tried,  no  ground  is 
shewn  to  us  sufficient  to  disturb  the  verdict. 

No  rule  is  to  be  granted.  It  is  highly-  satisfactory  to  us  to  find  a 
similar  view  taken  of  this  point  by  the  Court  of  Exchequer  in  Freeman 
v.  Crafts,  4  M.  &  W.  4.  Rule  refused. 

(a)  Ogle  contended,  in  movinp,  that  this  must  be  so  onlcsnthc  phiintiff*  could  prove  n  second 
unpaid  balance,  and  he  cited  Hall  v.  Middlfton%  4  A.  &  E.  107;  31  Eng  Com.  Law  Reps.  40. 


The  following  cases,  as  far  as  Regina  v.  The  Inhabitants  of  Somerby 
inclusive,  (with  the  exception  of  Wheeler  v.  Haynesf)  are  reported  by 
Edward  Smirke,  of  the  Middle  Temple,  Esquire,  Barrister  at  Law.  * 
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ALLASON  and  Others  v.  STARK.— p.  255. 

Stat.  59  G.  3,  c.  12,  s.  17,  does  not  vest  the  legal  estate  of  charity  lands  in  the  parish  officers, 
where  there  are  known  feoffees  in  existence,  and  where  the  trust  funds  are  applicub)c-t>nly 
to  certain  specified  objects  paniully  in  aid  of  the  parish  funds.  Therefore,  where  lands  were 
vested  in  trustees  under  a.churilublc  bequest,  on  trust  to  apply  half  the  rents  towards  the 
relief  of  poor  people  of  good  life  and  conversation  in  the  parish,  and  half  for  apprenticing 
poor  boys  of  the  parish :  Held,  that  the  legal  estate  was  not  transferred  to  the  parish  officers 
under  staL  5!i  G.  3,  c.  1'J,  s.  17,  although,  by  a  local  act,  a  portion  of  the  rents  was  applied 
to  ihc  expense  of  erecting  the  parish  workhouse,  and  paying  off  moneys  borrowed  for  that 
purj>osc. 

A  dispute  having  arisen  between  trustees  for  the  poor  under  a  local  act,  and  the  trustees  of 
certain  charity  lands,  respecting  the  liability  of  the  former  to  pay  rent  to  the  latter  for  a 
workhouse  built  on  the  charity  land,  an  amicable  suit  was  instituted  in  the  Rolls  Court,  and 
ati  order  obtained  for  payment  of  a  certain  rent  in  respect  of  the  said  land  :  the  trustees  lor 
the  poor  acquiesced  in  the  order,  and  paid  rent  accordingly  for  twelve  years :  Htld,  that 
they  could  not  afterwards  dispute  their  liability  in  an  action  tor  use  and  occupation. 

Use  and  occupation.  The  action  was  brought  in  respect  of  land  in 
the  parish  of  Kensington,  Middlesex.  On  the  trial  before  Lord  Den- 
man,  C.  J.,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  plaintiffs  were  trustees  of  the  Cambden  charity  estates  mentioned 
in  sUU.  17  G.  3,  c.  64,  "for  the  better  relief  and  employment  of  the 
poor  of  the  parish  of  St.  Mary  jfVbbotts,  Kensington,"  &c.  The  defend- 
ant was  one  of  the  trustees  for  executing  the  above  act,  and  was  sued  as 
such  under  the  provisions  of  7  G.  4?  c.  cxiii.  (local  and  personal  public) 
s.  37,  (for  amending  and  enlarging  stat.  17  G.  3,  c.  64.) 

Elizabeth,  Viscountess  Cambden,  by  her  will  made  in  1643,  bequeathed 
to  certain  trustees  therein  named,  and  to  the  churchwardens  of  the  above 
parish,  a  sum  of  money  to  be  laid  out  in  lands  of  inheritance  of  the  yearly 
value  of  10/.,  upon  trust,  as  to  one  moiety  thereof,  from  time  to  time, 
yearly,  for  ever,  "  for  and  towards  the  better  relief  of  the  most  poor 
and  needy  people  that  be  of  good  life  and  conversation,  that  should  be 
inhabiting  within  the  said  parish ;  the  other  moiety  yearly  for  ever  to 
put  forth  one  poor  boy  or  more,  being  of  the  said  parish,  to  be  appren- 
tice or  apprentices,  and  the  5/.  which  shall  be  due  to  the  poor  of  the 
said  parish  to  be  paid  to  them  every  half  year,  &c,  at  and  in  the  church 
or  porch  thereof."  In  pursuance  of  this  bequest,  a  piece  of  land  called 
Butt's  Field  was  purchased  and  conveyed  to  the  trustees  named  in  the 
will,  and  at  the  passing  of  the  act  17  G.  3,  c.  64,  formed  part  of  the 
charity  estates  therein  named. 

The  act  17  G.  3,  c.  64,  recited  (sect.  1)  that  the  above  land  called 
Butt's  Field,  together  with  other  land  purchased  with  a  legacy  left  by 
Viscountess  Cambden  "  to  be  yearly  employed  for  the  good  and  benefit 
of  the  poor  of  the  town  of  Kensington  for  ever,  in  such  manner  as  cer- 
tain trustees  therein  named,  since  deceased,  and  the  churchwardens  of 
the  parish  of  Kensington  for  the  time  being,  should  think  fit  to  establish," 
and  also  other  land  and  buildings,  were  vested  in  certain  trustees,  their 
heirs  and  assigns,  upon  the  trusts  declared  in  the  wills  of  Lord  and  Lady 
Cambden,  with  power  to  appoint  new  trustees  when  necessary :  that  it 
was  desirable  that  the  trustees  should  be  able  to  grant  building  and  other 
beneficial  leases  of  the  charity  land,  and  that  the  u  rents,  profits,  and 
produce  of  such  part  of  the  said  charity  estates  as  belong  to  the  poor  of 
the  said  parish  be  from  time  to  time  applied  in  aid  of  the  poor  rates,  for 
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paying  the  interest  of  moneys  to  be  borrowed,  or  annuities  to  be  granted 
for  raising  moneys  to  be  invested  and  applied  in  the  purchase  of  ground, 
and  erecting,  building,  and  furnishing  a  proper  workhouse,"  &c,  for  the 
poor  of  the  said  parish,  &c. :  and  that  it  would  be  beneficial  to  the  parish 
and  conducive  to  the  improvement  of  the  charity  estates,  if  the  trustees 
thereinafter  named  (that  is,  the  trustees  for  putting  the  act  in  execution) 
were  empowered  to  contract  for  and  build  a  workhouse,  and  for  that  pur- 
pose to  raise  moneys  by  way  of  annuity,  or  otherwise,  upon  the  credit 
of  the  rates,  and  if  the  trustees  of  the  charity  estates  were  enabled  to 
grant  or  demise  the  same  for  the  purposes  aforesaid,  and  "  to  appropriate 
the  parts  or  shares  of  rents  and  profits  thereof  belonging  to  the  poor  of 
the  said  parish  in  aid  of  such  rates  during  the  lives  of  the  respective 
annuitants,  or  until  the  moneys  to  be  borrowed  for  the  purposes  aforesaid 
shall  be  fully  paid  and  satisfied."  The  act  then  (sect.  1)  authorized  the 
charity  trustees  to  grant  long  leases  of  Butt's  Field  and  the  other  charity 
lands,  by  public  auction,  to  persons  willing  to  build  upon  them,  with  all 
common  covenants  for  payment  of  rent,  repairs,  &c.  The  act  further 
directed  (a)  that  54Z.  per  annum  should  be  thereafter  applied  to  appren- 
ticing poor  boys,  according  to  Lady  Cambden's  will,  and  that  all  the 
dther  rents  of  the  charity  estates  should  be  from  time  to  time  paid  over 
by  the  charity  trustees  to  certain  trustees  named  for  executing  the  act, 
to  be  by  them  applied  to  purchasing  ground,  building,  hiring,  and  fur- 
nishing a  workhouse,  and  paying  moneys  borrowed  and  annuities  granted 
under  the  act,  in  aid  of  the  poor  rates,  until  all  the  moneys  so  borrowed 
should  be  repaid,  and  all  the  annuitants  should  be  dead ;  after  which 
the  trustees  of  the  charity  estates  were  to  apply  all  the  rents  for  the 
purposes  set  forth  in  the  wills  of  Lord  and  Lady  Cambden.  Power  was 
also  given  (sect.  19)  to  the  trustees  for  executing  the  act,  to  agree  for 
the  purchase  or  hire  of  such  land  or  buildings  as  they  should  deem  con- 
venient for  the  reception,  employment,  &c,  of  the  poor  of  the  parish  ; 

(a)  Sect.  8.  "  Be  it  further  enacted  by  the  authority  aforesaid,  that,  from  and  after  the 
29th  day  of  September,  1777,  the  sum  of  bil.  per  annum,  being  the  whole  amount  of  the 
present  yearly  rents  and  profits  of  the  charity  estates  above  mentioned,  (of  which  the  said 
field  called  Butt's  Field  is  little  more  than  one  half,)  shall  from  time  to  time  thereafter  be 
paid  and  applied  to  and  for  the  putting  out  one  or  mow  poor  boy  or  boys  of  the  said  parish 
of  Kensington  apprentice  or  apprentices,  according  to  the  directions  of  the  said  will  of  the 
Elizabeth  Viscountess  Dowager  Cambden  deceased ;  and  that  all  other  the  rents,  profits, 
fines,  and  produce  to  be  thereafter  made  of  all  or  any  part  of  the  above-mentioned  charity 
estates,  shall,  from  time  to  time,  as  the  same  shall  or  may  be  received  by  the  said  trustees  or 
their  (successors,  or  their  attorneys  or  agents,  be  by  them  and  every  of  them  paid  over  unto 
the  trustees  hereinafter  nominated  and  appointed  for  putting  this  act  into  execution,  and 
their  successors,  or  to  their  treasurer  or  treasurers  for  the  time  being,  or  whom  else  they 
phall  from  time  to  time  think  fit  to  nominate  or  appoint  for  that  purpose,  to  be  applied  and 
disposed  of,  and  the  same  is  hereby  directed  to  be  applied  and  disposed  of  for  and  towards 
the  purchasing  of  ground,  and  building,  hiring,  and  furnishing  of  a  workhouse  and  other 
accommodations  for  the  reception  and  employment  of  the  poor  of  the  said  parish,  or  for 
payment  of  the  moneys  to  be  borrowed  and  annuities  to  be  granted  by  virtue  of  the  powers 
and  authorities  hereinafter  granted  to  them,  in  aid  of  the  rate  or  rates  to  be  hereafter 
made  for  the  relief  of  the  poor  of  the  said  parish,  until  such  time  as  the  whole  of  the 
moneys,  so  to  be  borrowed  for  the  purposes  aforesaid,  with  interest,  shall  be  repaid,  and  all 
the  said  annuitants  to  whom  such  annuities  shall  or  may  be  granted  shall  happen  to  die ; 
and  from  and  after  the  moneys  so  to  be  borrowed  upon  the  credit  of  such  rates  shall  be 
repaid  with  interest,  and  if  all  the  said  annuitants  shall  happen  to  die,  then  the  said 
trustees  of  the  said  charity  estates  for  the  time  being  do  and  shall,  and  they  are  hereby 
authorized  and  required  to  pay  and  apply  all  the  said  rents,  issues,  and  profits  thereof, 
to  and  for  the  uses  and  purposes  mentioned  and  set  forth  in  the  said  wills  of  the  said 
Baptist  Lord  Viscount  Cambden  and  Lady  Elizabeth  Viscountess  Cambden,  and  in  the  said 
indentures  of  lease  and  release  hereinbefore  mentioned." 
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and  they  were  authorized  and  required  (sect.  21  (a)  )  to  erect  one  or 
more  house  or  houses  for  the  poor,  u  upon  either  part  of  the  said  charity 
estates  belonging  to  the  poor  of  the  said  parish,  or  upon  any  ground  to 
be  either  purchased  or  hired  for  that  purpose,  and  to  pay  the  expenses 
of  building  by  and  out  of  the  moneys  to  arise  by  virtue  of  that  act." 

The  trustees  of  the  charity  estates,  after  the  passing  of  stat.  17  G.  3, 
c.  64,  from  time  to  time  let  the  estates  under  the  powers  of  the  act,  and 
they  still  continued  to  exercise  such  powers ;  and  the  trustees  for  exe- 
cuting the  act  shortly  after  the  passing  of  the  act  built  a  workhouse  on 
a  part  of  Butt's  Field. 

In  February  1821,  disputes  arose  between  the  two  sets  of  trustees 
concerning  the  liability  to  pay  rent  for  the  workhouse,  and  the  amount 
of  rent,  if  any,  to  be  paid;  and  thereupon  an  amicable  suit  was 
commenced  by  petition  in  the  Rolls  Court,  in  which  the  charity  trustees 
insisted  that  the  trustees  under  stat.  17  G.  3,  c.  64,  should  pay  them  a 
fair  rent  for  the  use  and  occupation  of  the  land  on  which  the  workhouse 
"was  erected.  On  14th  February,  1821,  it  was  declared  by  an  order  of 
that  Court  that  the  trustees  of  the  charity  were  seised  in  fee  of  the  said 
land  and  premises ;  and  it  was  ordered  to  be  referred  to  a  Master  to  state 
what  rent  the  trustees  for  executing  the  act  should  pay  to  the  charity 
trustees  for  the  land.  The  Master  reported,  on  14th  January,  1822, 
that  40/.  per  annum  was  a  fit  and  proper  rent  to  be  so  paid  for  the  land, 
from  7th  February,  1821 ;  and  an  order  was  made  accordingly.  In  this 
6uit  the  same  solicitor  acted  for  both  parties. 

From  that  time  until  February  *R33  inclusive,  the  trustees  under  the 
act  regularly  paid  the  rent  of  4W.  to  the. charity  trustees;  and  the  de- 
fendant, who  became  a  trustee  for  executing  the  act,  in  1828,  and  had 
continued  so  ever  since,  was  present,  as  such,  at  a  meeting  of  trustees 
in  1829,  at  which  they  passed  a  resolution  to  pay  the  said  rent.  The 
defendant,  on  that  occasion,  neither  assented  to  nor  dissented  from  such 
resolution,  although  he  had  on  several  occasions  expressed  his  opinion 
that  such  rent  ought  not  to  be  paid. 

If  the  Court  should  be  of  opinion  that  the  trustees  of  the  charity  were 
entitled  to  recover  payment  of  the  rent  in  this  action  from  the  trustees 
for  executing  the  act,  the  verdict  was  to  stand ;  otherwise  a  nonsuit  to 
be  entered. 

The  questions  for  the  opinion  of  the  Court  were,  firstly,  whether  the 
legal  estate  in  the  land,  at  the  time  of  action  brought,  was  in  the  charity 

(a)  Sect.  21.  "And  be  it  further  enacted,  that  the  said  trustees"  (t  e.  the  trustees 
appointed  by  the  act),  "  or  any  twenty-five  or  more  of  them,  shall  and  may,  and  they  are 
hereby  authorized  and  required  to  erect,  or  cause  to  be  erected,  one  or  more  house  or 
houses,  and  such  other  buildings  as  they  shall  think  necessary,  upon  either  part  of  the 
said  chanty  estates  belonging  to  the  poor  of  the  said  parish^  or  upon  any  ground  to  be  either 
purchased  or  hired  for  that  purpose,  for  the  residence  and  employment  of  the  poor  of  the 
said  parish  ;  and  from  time  to  time  to  furnish  and  provide  the  same  with  bedding,  and  all 
other  necessary  furniture  and  materials,  for  the  proper  and  comfortable  support,  mainte- 
nance, and  employment  of  the  poor  of  the  said  parish,  and  to  contract  aud  agree  with 
artificers,  workmen,  and  other  persons,  for  the  building,  furnishing,  and  providing  for  the 
same ;  aud  by  and  out  of  the  moneys  to  arise  by  virtue  of  this  act  to  pay  and  satisfy  all 
moneys  which  shall  be  justly  due  and  owing  to  such  artificers,  workmen,  or  others  employed 
in  or  about  the  building  or  furnishing  the  said  house  or  houses,  or  any  matter  or  thing 
relating  thereto ;  copies  or  extracts  of  all  which  contracts  or  agreements  made  by  or  with 
such  artificers  or  workmen  and  others,  and  all  receipts,  payments,  debts,  and  credits,  and 
all  other  matters  and  proceedings  concerning  the  same,  shall  be  entered  in  a  book  or  books 
to  be  kept  for  those  purposes ;  which  book  or  books  shall  from  time  to  time,  and  at  all 
convenient  times,  be  open  to  the  inspection  and  perusal  of  all  persons  paying  any  rate  or 
assessment  to  be  made  by  virtue  of  this  act" 
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trustees,  or  was  vested  in  the  churchwardens  and  overseers  by  stat.  59 
G.  3,  c.  12,  s.  17  ;  secondly,  whether  the  defendant  was  not  estopped, 
under  the  circumstances  of  the  case  stated,  to  deny  the  plaintiffs'  title 
to  the  rent  in  arrear.(a) 

Sir  W.  W.  Follett  for  the  plaintiffs.  1.  It  is  contended  by  the  de- 
fendant that,  supposing  rent  to  be  payable  in  respect  of  the  workhouse 
built  on  the  charity  land,  the  plaintiffs  are  not  the  proper  persons  to  sue, 
because,  by  the  operation  of  stat.  59  G.  3,  c.  12,  s.  17,  the  legal  estate 
is  now  vested  in  the  churchwardens  and  overseers  of  the  poor ;  and  Doe 
dem.  Jackson  v.  Hiley,  10  B.  &  C.  885,  (21  E.  C.  L.  R.,)  is  relied  on. 
But  that  act  does  not  extend  to  a  case  like  the  present,  in  which  there  is 
a  subsisting  tenancy  under  the  trustees  for  the  charity.  The  lands  here 
are  not  lands  "  belonging  to  the  parish."  The  trustees  need  not  apply 
the  profits  in  the  ordinary  course  of  parish  relief,  but  may  and  ought  to 
exercise  a  discretion  as  to  the  objects  of  charity.  These  objects  are 
specifically  pointed  out  in  the  wijl  of  Lady  Cambden ;  half  the  profits 
are  to  be  applied  to  the  relief  of  poor  persons  of  good  life  and  conver- 
sation, and  half  to  the  apprenticing  of  boys.  The  act  17  G.  3,  c. 
64,  makes  a  temporary  change  in  the  application  of  the  charity ;  but  a 
certain  sum  is  still  to  be  applied  to  apprenticing  boys,  and  the  residue 
is  to  be  paid  to  the  trustees  for  executing  that  act,  to  be  by  them 
applied  to  the  purchase  or  hire  of  a  workhouse,  and  to  the  payment  of 
moneys  borrowed  on  annuity  or  otherwise :  when  this  special  purpose 
has  been  fulfilled,  and  the  moneys  paid,  the  profits  then  revert  to  the 
charity  trustees,  to  be  disposed  of  ifceonformity  with  the  directions  of 
the  will.  In  Rex  v.  ffalesworth,  3  B.  &  Ad.  717,  (23  E.  C.  L.  R.,)  the 
rents,  under  a  similar  charitable  devise,  were  held  not  to  be  a  "  public 
parochial  fund"  within  stat.  56  G.  3,  c.  139,  s.  11  ;  and  the  case  was 
there  expressly  distinguished  from  that  of  a  devise  for  the  relief  of  the 
poor  generally.  2.  Independently  of  the  construction  of  the  act,  the 
parties  represented  by  the  defendant,  having  concurred  in  submitting 
their  liability  to  the  decision  of  the  Master  of  the  Rolls,  and  having 
acquiesced  in  that  decision  for  twelve  years,  are  now  precluded  from 
denying  either  the  amount  of  rent  or  the  liability  to  pay  it. 

Sir  J.  Campbell,  Attorney-General,  contra.  The  charity  estates  are 
lands  u  belonging"  to  the  parish  within  stat.  59  G.  3,  c.  12,  8.  17. 
They  are  referred  to  in  the  preamble  of  stat.  17  G.  3,  c.  64,  and  in 
sect.  21,  as  "  belonging  to  the  poor."  Stat.  59  G.  3,  c.  12,  was  passed 
to  obviate  the  difficulty  of  making  a  title  to  lands  where  the  heirs  or 
feoffees  could  not  be  found ;  it  therefore  transfers  the  legal  estate  of  all 
parish  lands  to  the  parish  officers.  [Lord  Denman,  C.  J.  The  statute 
was  passed  in  remedy  of  cases  where  the  officers  had  dealt  with  property 
devised  for  the  benefit  of  the  poor  without  strict  title.  Can  it  apply 
where  there  are  trustees  appointed  and  known  ?  Patteson,  J.  If  it 
was  intended,  in  all  cases,  to  transfer  the  legal  estate  to  the  parish 
officers,  why  not  at  once  enact,  in  express  terms,  that  it  should  be  so 
transferred?  The  words  of  the  act  are,  that  the  churchwardens,  &c, 
shall  be  empowered  "  to  accept,  take,  and  hold."]  The  legal  estate  must, 
in  every  case,  be  somewhere,  either  in  an  heir  or  some  surviving  devisee 

(a)  There  was  a  further  question,  whether  the  trustees  for  executing  the  act  of  17  G. 
3,  c.  64,  were  not  empowered  by  that  act  (especially  by  sect.  21)  to  erect  the  workhouse 
on  part  of  the  charity  lands  without  paying  any  rent.  On  this  last  question  the  Court 
held  that  the  trustees  were  not  empowered  to  do  so  without  payment  of  rent ;  but,  as  this 
point  is  of  no  general  interest,  the  argument  and  judgment  thereupon  are  omitted. 


263]  9  Adolphus  &  Ellis.  155 

or  trustee;  therefore  the  act  must,  at  all  events,  have  the  effect  in  every 
case  of  transferring  it  from  some  one  to  the  parish  ofScers.  [Cole ki due. 
J.  Suppose  the  testator  directed  some  special  application  of  the  profits 
to  he  made  by  the  trustees,  are  the  overseers  bound  so  to  execute  the 
trusts,  or  may  they  apply  them  to  general  parish  purposes  ?]  In  such  a 
case,  it  must  be  admitted  that  the  funds  cannot  be  applied  to  such  gen- 
eral purposes;  but  Doe  dem.  Jackson  v.  ffiley,  shows  that  this  is  no 
criterion,  for  the  funds  in  that  case  were  applicable  only  to  purposes  for 
which  church  rates  are  levied.  [Coleridge,  J.  Doe  dem.  Biggs  v. 
Terry,  4  A.  &  E.  274,  (31  E.  C.  L.  R.,)(«)  is  m  your  favour  to  a  certain 
extent.]  Then  as  to  the  estoppel,  the  order  of  the  Master  of  the  Rolls 
cannot  be  binding  in  an  action  for  use  and  occupation.  The  action  is 
against  a  public  trustee,  who  cannot  be  estopped,  and  will  be  personally 
liable  if  the  judgment  be  for  the  plaintiffs.  Possession  of  the  land  was 
given  to  the  trustees  under  the  act,  not  by  the  plaintiffs,  or  by  their  as- 
sent or  agreement,  but  by  the  law ;  for  sect.  21  of  stat.  17  G.  3,  c.  64, 
gives  them  a  right  to  build  on  it ;  they  are  therefore  not  estopped  by 
payment  of  rent ;  Rogers  v.  Pitcher,  6  Taunt.  202,  (1  E.  C.  L.  It.)  In 
Oravenor  v.  Woodhouse,  1  Bing.  38,  (8  E.  C.  L.  R.,)  even  attornment, 
which  is  stronger  than  payment  of  rent,  was  held  not  to  estop.  Payment 
of  rent  made  under  a  mistake  is  no  estoppel ;  Gregory  v.  Doidge,  3 
Bing.  474,  (11  E.  C.  L.  R.;)  nor  if  the  lessor's  interest  is  expired; 
Brook  v.  Biggs,  2  New  Ca.  572,  (29  E.  C.  L.  R.)  Besides,  for  many 
years  after  the  passing  of  stat.  17  G.  3,  c.  64,  until  1821,  no  rent  at 
all  appears  to  have  been  paid. 

Sir  W.  W.  Follett,  in  reply.  Doe  dem.  Jackson  v.  Riley,  10  B.  &  C. 
885,  (21  E.  C.  L.  R.,)  is  not  in  point.  In  that  case  the  origin  of  the 
parish  property  did  not  appear ;  the  feoffees  were  all  dead ;  nor  were 
there  any  feoffees  in  existence  who  held  the  land  for  purposes  other  than 
strictly  parochial.  If  the  rents  cannot  be  applied  (as  is  admitted)  to 
the  general  parish  fund,  then  the  case  is  not  within  stat.  59  G.  3,  c.  12, 
8.  17.  It  is  not  clear  that  the  estates  alluded  to  in  sect.  21  of  stat.  17 
G.  3,  c.  64,  as  "belonging  to  the  poor"  are  the  same  as  the  land  on 
which  the  workhouse  is  built ;  for  the  same  persons  appear  by  that  act 
to  be  trustees  of  other  lands  besides  Butt's  Field.  If  the  argument  for 
the  defendant  is  to  prevail,  then,  even  after  the  loan  is  repaid,  and  the 
annuitants  are  all  dead,  the  trustees  under  Lady  Cambden's  will  can 
receive  no  rents  for  the  purposes  of  their  trust.  As  to  the  estoppel ; 
in  Doe  dem.  Morris  v.  Rosser,  3  East,  11,  even  an  award,  upon  a  refer- 
ence to  a  private  person,  was  held  to  bind  the  title  of  a  party  to  the 
Hubraission.  If  no  rent  was  paid  until  after  1821,  it  was,  possibly, 
because  all  the  annuitants  were  not  dead.  The  defendant  is  exempted 
from  personal  responsibility  by  the  same  act,  7  G.  4,  c.  cxiii.  s.  37, 
which  enables  parties  to  sue  the  trustees  in  the  name  of  any  one  of  them. 
In  Gravenor  v.  Woodhouse  the  attornment  appears  to  have  been  obtained 
by  fraud. 

Lord  Denman,  C.  J.  I  have  no  doubt  upon  this  case.  The  defend- 
ant is  clearly  liable.  The  plaintiffs  are  trustees  for  special  purposes 
under  the  will  of  Lady  Cambden ;  and  there  is  nothing  to  take  the  pro- 
perty out  of  them.  Stat.  17  G.  3,  c.  64,  provides  (sect.  3)  that,  after 
the  moneys  borrowed  shall  be  repaid,  and  the  annuitants  shall  all  have  died, 
then  the  trustees  for  the  charity  estates  for  the  time  being  shall  apply 
(a)  See  also  Doe  dem.  Ilobba  v.  Cock  til,  4  A.  &  E.  478. 
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all  the  rents  thereof  to  the  purposes  set  forth  in  the  will.     How  can  they 
do  this  unless  they  are  to  receive  them  ?     The  language  of  Lord  Ten 
TKRDEX,  in  Doe  dem.  Jackson  v.  Hiley,  10  B.  &  C.  893,  is  certainH 
very  large ;  but  it  must  be  taken  with  reference  to  the  ease  then  beforo 
him,  in  which  the  question  was,  whether  the  lands  could  there  be  con- 
sidered as  belonging  to  the  parish.     That  case  is  satisfactorily  explained 
by  the  fact  that  no  feoffee  appeared,  nor  any  other  person  in  whom  the 
legal  estate  was  vested.     Stat.  59  G.  3,  c.  12,  was  not  intended  to  strip- 
all  trustees  of  their  estates  merely  because  the  parish  derived  some  l 
benefit  from  the  trust.     I  am  happy  that  our  judgment  will  not  inter- 
fere with  the  opinion  of  Lord  Tenterden. 

I  also  think  that  the  result  of  the  proceeding  before  the  Master  of 
the  Rolls  was  binding,  and  that  the  payment  of  rent  since  is  conclusive 
under  the  circumstances. 

Patteson,  J.  I  agree  on  all  the  points.  As  the  charity  estates  are 
directed  by  sect.  1  to  be  let  to  the  highest  bidder,  I  am  inclined  to  think 
that  sect.  21  must  apply  to  other  lands,  and  not  to  that  on  which  the 
workhouse  is  built.  But,  supposing  the  trustees  for  the  poor  had  a  right 
to  build  on  the  land,  it  does  not  follow  that  they  must  not  pay  a  fair 
rent  for  it.  Doe  dem.  Jackson  v.  Hiley,  10  B.  &  C.  893,  is  an  authority 
where  all  the  trusts  are  for  parish  purposes ;  and  it  certainly  seems  to 
go  to  the  evtent  of  showing  that,  in  such  cases,  the  estate  is  transferred 
from  the  heir  of  the  surviving  feoffee  to  the  churchwardens  and  over- 
seers. It  is  enough,  in  the  present  case,  to  say  that  this  is  a  trust  for 
special,  and  not  for  general,  purposes,  and  that  the  land,  of  which  the 
profits  are  to  be  so  applied,  cannot  be  called  parish  property.  If  it 
were  otherwise,  the  probable  consequence  would  be  that  the  funds  would 
be  mixed  up  together,  and  those  of  the  charity  misapplied  to  the  pur- 
pose of  general  relief. 

As  to  the  other  point,  the  suit  was  an  amicable  one,  instituted  by 
mutual  agreement,  and  the  rent  has  been  since  paid  in  pursuance  of  the 
order  then  given.  The  parties  acquiesced  in  the  order,  and  paid  rent 
during  a  long  period  with  a  full  knowledge  of  all  the  facts.  It  is  to  be 
lamented  that  the  trustees  for  the  poor  have  not  been  content  to  abide 
by  the  direction  of  the  Court. 

Williams,  J.  I  am  of  the  same  opinion.  The  parish  and  the  char- 
ity lands  are  distinct  under  the  act.  That  the  charity  is  in  some  degree 
in  aid  of  the  parish  funds  cannot  make  it  parish  land.  In  admitting 
that  the  charity  funds  cannot  be  applied  generally  to  parish  purposes, 
the  Attorney-General  shows  that  the  land  cannot  pass  to  the  parish 
officers  under  stat.  59  G.  3,  c.  12.- 

As  to  the  payment  of  rent,  the  long  acquiescence  of  the  parties  is 
as  binding  and  conclusive  as  any  payment  of  rent  can  be,  being  the 
result  of  a  friendly  application  to  the  Master  of  the  Rolls  with  a  view 
to  settle  all  disputes  on  this  subject. 

Coleridge,  J.  The  plaintiffs  have  made  out  a  prima  facie  case  of 
landlord  and  tenant,  which  has  not  been  rebutted  by  the  defendant. 
The  words  of  sect.  21  of  stat.  17  G.  3,  c.  64,  must  be  meant  to  apply 
to  other  lands  in  the  parish,  and  not  to  those  which  are  strictly  Lady 
Cambden's  charity.  She  never  gave  lands  to  the  parish,  But  to  certain 
trustees  for  certain  specified  objects.  Those  objects  differ  materially 
from  the  ordinary  objects  of  parish  relief.  Even  the  direction  to  appren- 
tice children  is  confined  to  boys,  and  therefore  cannot,  as  under  tho 
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statute  of  Elizabeth,  be  extended  to  girls.  The  Cambden  charities  are 
clearly  distinguished  in  stat.  17  Gr.  3,  c.  64,  from  others ;  and,  although 
their  funds  are  made  partially  applicable  to  certain  specified  parish  pur- 
poses, yet,  when  those  purposes  are  fulfilled;  the  whole  revert  to  the  char- 
ity trustees,  and  are  then  to  be  solely  applied  to  the  objects  of  the 
charitable  bequest.  The  cases  of  Doe  dem.  Jackson  v.  Riley  and  Doe 
dem.  Higgs  v.  Terry  do  not  conflict  with  the  present  time.  Doe  dem. 
Jackson  v.  Hiley  shows  only  that  lands  applicable  to  the  purposes  of  a 
church  rate  may  be  considered  as  parish  lands.  In  Doe  dem.  Higgs  v. 
Terry,  the  origin  of  the  charity  did  not  appear,  and  the  land  had  always 
been  treated  and  demised  as  parish  land. 

Judgment  for  the  plaintiffs, (a) 

(a)  See  Attorney- General  v.  Lewin,  8  Sim.  368;  In  re  Paddington  Charities,  Id.  629;  Ez 
parte  Anneslry,  2  You.  &  Coll.  350 ;  Alderman  v.  Neate,  4  M.  &  W.  704 ;  and  stat.  5  &  6 
W.  4,  c.  69,  b.  8. 


HEYWOOD  v.  COLLINGE.— p.  268. 

An  action  on  the  case  lies  for  malieiouily  and  without  reasonable  or  probnble  cause,  arresting1 
plaintiff,  and  detaining  him  until  discharged  by  a  judge's  order,  pending  a  former  suit  by 
defendant  for  the  same  cause  of  action,  in  which  plaintiff  had  been  arrested  and  discharged 
out  of  custody  by  reason  of  defendant's  delay  in  declaring.* 

To  wich  action  it  is  no  defence  that  the  second  suit  is  still  pending;  and,  $rmble%  the  action 
lies,  although  the  party  arresting  had  a  good  cause  of  action.  Quare,  whether  it  lies  where 
the  defendant  obtained  a  judge's  order  for  the  second  arrest  ? 

Case.  The  declaration  stated  that  defendant  had  sued  a  writ  of  quo 
minus  out  of  the  Court  of  Exchequer  against  one  J.  Whylet  and  plaintiff, 
indorsed  for  bail  for  244/.,  and  had  caused  plaintiff  to  be  thereupon 
arrested  and  imprisoned  for  that  sum  for  a  long  space  of  time,  until 
plaintiff  obtained  his  discharge  out  of  custody  by  reason  of  defendant's 
not  having  declared  against  plaintiff  in  due  time  according  to  the  prac- 
tice of  the  court :  and,  whereas  defendant  could  and  might,  if  he  had 
thought  fit,  have  proceeded  to  and  have  obtained  a  judgment  of  the  court 
in  that  suit ;  and  the  said  suit,  before  and  at  the  time  of  committing  the 
grievances  after  mentioned,  was  pending  ;  yet  defendant,  well  knowing 
the  premises,  but  contriving  to  vex  and  harass  the  now  plaintiff,  > and  to 
cause  him  to  be  again  arrested  for  230/.,  part  of  the  said  sum  of  244/. 
and  cause  of  action  for  which  plaintiff  had  been  before  arrested  and 
imprisoned,  without  the  leave  of  the  court  or  any  judge  or  baron  thereof, 
or  the  leave  of  the  Court  of  King's  Bench  or  any  judge  thereof,  and 
without  any  reasonable  or  probable  cause,  wrongfully,  vexatiously,  malu 
«•  ziously,  and  oppressively  caused  to  be  sued  out  of  the  Court  of  King's 
Bench  a  capias  in  an  action  on  promises  at  the  suit  of  defendant  against 
plaintiff,  and  wrongfully,  vexatiously,  maliciously,  and  oppressively  caused 
it  to  be  indorsed  for  bail  for  230/.,  being  part  of  the  said  sum  of  244/.  and 
the  same  identical  cause  of  action  for  which  the  now  defendant  had 
caused  plaintiff  to  be  before  arrested  and  imprisoned ;  and  wrongfully, 
vexatiously,  maliciously,  and  oppressively  caused  plaintiff  (then  being  a 
prisoner)  "to  be  detained  in  custody  under  the  last-mentioned  writ  for  a 
long  space-of  time,  until  he  was,  by  a  judge's  order,  discharged  out  of 
custody  as  to  the  said  last-mentioned  action ;  by  means  whereof  &c. 
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Plea.  That  "  the  said  writ  of  capias  in  the  declaration  mentioned  nas 
not  been  set  aside ;  and  that  the  defendant  has  declared  thereon  in  the 
last-mentioned  court ;  and  that  the  last-mentioned  cause  of  action  was. 
before  and  at  the  commencement  of  this  suit,  and  still  is.  deoending  in 
the  said  court."     Verification. 

Demurrer,  alleging  for  cause  that  the  plea  neither  confessed  and  avoid- 
ed nor  traversed  the  cause  of  action,  and  that  the  pendency  of  the  suit  in 
the  King's  Bench  was  no  answer  to  the  present  action.     Joinder. 

JR.  V.  Richards,  for  the  plaintiff.  The  action  is,  in  substance,  an 
action  for  maliciously  arresting  the  plaintiff  twice  for  the  same  cause. 
The  plea  is  no  answer  to  this ;  it  only  shows  that  the  second  action  is 
still  pending.  In  actions  for  malicious  prosecution,  or  for  malicious 
arrest,  it  is  necessary  to  aver  the  determination  of  the  prosecution  or  suit, 
because,  until  then,  it  does  not  appear  whether  the  proceeding  was 
groundless  or  not.  Here  the  plaintiff  does  not  say  that  there  was  no 
cause  of  action  upon  the  occasion  of  the  second  arrest.  In  effect,  he 
admits  a  good  cause  of  action  against  him  ;  but  complains  that  he  is 
maliciously  vexed  by  a  second  arrest  in  respect  of  such  cause.  Scheibel 
v.  Fairbain,  1  B.  &  P.  388,  is,  in  principle,  an  authority  for  the  plain- 
tiff; for,  although  it  was  there  held  that  an  action  would  not  lie  for 
merely  neglecting  to  countermand  a  capias  after  satisfaction  of  the  debt, 
yet  Eyre,  C.  J.,  considered  that,  "  had  the  defendant  refused  or  wilfully 
neglected  to  countermand  the  writ,  it  might  have  afforded  evidence  on 
an  averment  of  malice  by  which  the  action  might  have  been  sustained."  (a) 
Here  malice  is  averred  throughout.  Page  v.  Wiple,  3  East,  314,  is  to 
the  same  effect ;  and  the  language  of  the  Court  there  shows  that  even 
mere  neglect  or  non-feasance  may  be  actionable  when  coupled  with  vex- 
ation and  malice.  Crozer  v.  Pilling,  4  B.  &  C.  26,  (10  E.  C.  L.  R.,)  affirms 
the  same  principle.  There  is  no  instance  in  which  an  action  will  not  lie  for 
a  malicious  injury.  To  require  that  the  plaintiff  should  aver  the  determina- 
tion of  the  second  action,  might  preclude  him  from  suing  at  all  for  the  injury 
occasioned  by  the  second  arrest ;  for,  if  the  debt  be  due,  which  is  not  denied, 
the  plaintiff  in  that  action  has  a  right  to  continue  it,  and  must  succeed, 
although  he  had  no  right  to  make  a  second  arrest.  Both  the  actions 
may,  indeed,  be  continued,  if  the  defendant  in  them  does  not  plead 
auter  action  pendent.  In  Grainger  v.  Sill,  4  New  Ca.  212,  (33  E.  C.  L. 
R.,)  a  malicious  abuse  of  the  process  of  the  Court  by  capias  was  held 
actionable,  without  alleging  either  a  termination  of  the  suit  or  the 
want  of  reasonable  and  probable  cause.  As  there  are  many  cases  in  which 
a  defendant  may  be  arrested  mdre  than  once,  and  a  judge,  though  he 
may  discharge  from  custody,  can  give  no  compensation,  it  will  follow 
that  if  this  action  is  not  sustainable,  a  creditor  may,  with  impunity, 
harass  his  debtor  by  repeated  arrests  until  the  debt  is  paid. 

W.  H.  Watson,  contra.  The  declaration  is  obscure ;  it  is  not  clear 
whether  the  plaintiff  complains  of  the  issuing  of  a  second  writ  without 
a  judge's  order,  or  of  the  arrest  under  it  without  reasonable  or  probable 
cause.  If  the  former  be  the  ground,  then  the  declaration  does  not 
sufficiently  show  that  no  such  order  was  obtained.  If  the  second  be  the 
ground,  then  the  determination  of  the  suit  must  be  averred.  The  decla* 
ration  is  in  the  usual  form  of  an  action  for  malicious  arrest,  except  thai 
two  writs  are  mentioned  instead  of  one.  But,  assuming  the  gravamen 
to  be  the  arresting  a  second  time  without  a  judge's  order,  a  second 
airest  was,  in  many  cases,  warrantable  without  such  order,  before  R 

(a)  i  B.  &  P.  888. 
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Ilil.  2  W.  4,  I.  7, (a)  Olmius  v.  Delany,  2  Stra.  1216,  and  non  constat 
that  the  arrest  was  not  before  that  rule.  Nor  is  such  order  always 
necessary,  even  since  the  rule ;  Richards  v.  Stuart,  10  Bing.  322,  (25 
E.  C.  L.  R.,)  Cantellow  v.  Freeman,  1  C.  &  M.  536,  S.  C.  3  Tyrwh. 
579.  Further,  it  is  consistent  with  the  declaration  that  an  order  of 
a  judge  of  the  Common  Pleas  may  have  been  obtained ;  and  the 
subsequent  discharge  out  of  custody  does  not  show  the  arrest  to 
have  been  illegal,  for  the  ground  of  discharge  does  not  appear.  The 
action  is  unprecedented;  no  instance  can  be  shown  of  an  action  brought 
for  arresting  without  an  order,  although  prisoners  are  often  discharged 
from  custody  for  the  want  of  one.  Except  where  the  practice  of  the 
Court  prevents  it,  a  party  has  a  right  to  arrest  twice  for  the  same  debt. 
The  rule  K.  B.  Mich.  15  Car.  2,  s.  2,(6)  was  the  first  that  abridged  this 
right ;  but  the  limitation  is  still  mere  matter  of  practice,  which  cannot 
be  pleaded,(c)  and  a  violation  of  which  cannot  be  a  ground  of  action. 
The  forms  of  law  may  often  harass  without  adequate  remedy.  Here 
the  proper  remedies  are  tq  plead  the  pendency  of  the  former  action,  and 
to  obtain  a  discharge  by  a  judge's  order ;  and  the  payment  of  costs  will 
be  a  sufficient  indemnity  to  the  injured  party.  In  Stokes  v.  White,  4 
Tyr.  786,  S.  C.  1  C.  M.  &  R.  223,(<i)  (where  Cameron  v.  Lightfoot,  2  W. 
Bla.  1190,  was  discussed,)  it  was  doubted  whether  any  action  would  lie 
for  arresting  a  privileged  person.  In  Crozer  v.  Pilling  there  was  a 
tender  of  the  debt  and  costs  by  the  prisoner ;  and  after  such  tender  and 
refusal  there  was  no  cause  of  action  upon  which  the  creditor  had  a  right 
to  detain. 

R.  V,  Richards,  in  reply.  As  to  the  argument  of  novelty,  Crozer  v. 
Pilling  and  Grainger  v.  Hill  were  both  cases  of  the  first  impression ; 
and,  although  many  illegal  second  arrests  may  take  place,  cases  of 
repeated  malicious  arrest  for  the  same  cause  are  not  common.  [Lord 
Den  man,  C.  J.  Is  it  sufficiently  averred  that  there  was  no  order .']  It 
matters  not  whether  there  was  or  was  not  any  good  cause  of  action,  or 
any  judge's  order  obtained.  Even  if  the  second  arrest  took  place  under 
such  order,  it  was  obtained  maliciously,  and  will  be  no  justification  in 
this  form  of  action.  The  plaintiff  in  the  former  action  may  have  wil- 
fully made  use  of  an  affidavit  full  of  falsehoods,  and  so  succeeded  in 
getting  an  order ;  in  such  a  case  is  the  party  arrested  to  have  no  com- 
pensation ?  He  may  have  lost  a  voyage  by  the  second  arrest ;  is  he  to 
have  no  remedy  ?  That  the  motive  in  issuing  the  second  capias  was  mali- 
cious is  admitted  by  the  demurrer.  Costs  are  no  compensation  for  loss 
of  liberty,  but  only  for  the  charges  of  the  action  or  proceeding.  If 
there  had  been  good  ground  for  the  second  arrest,  (as  in  Cantellow  v. 
Freeman,  where  there  was  a  breach  of  faith,)  this  would  have  been  evi- 
dence to  rebut  the  allegation  of  malice ;  but  no  such  ground  can  be 
found  or  implied  here.  It  rather  appears  to  be  a  case  in  which  a  second 
arrest  would  not  be  allowed.  Cameron  v.  Lightfoot  shows  only  that 
trespass  is  not  the  proper  form  of  remedy ;  but  the  judgment  of  the 
Court  in  that  case  is  in  support  of  the  present  action.  As  to  the  alle- 
gation of  a  want  of  reasonable  and  probable  cause,  it  is  wholly  immate- 
rial ;  for  the  law  will  not  permit  repeated  arrests  to  be  made  maliciously 
and  without  cause,  even  where  there  may  be  a  good  ground  of  action. 

(a)  3  B.  &  Ad.  375,  (23  E.  C.  L.  R.) 

(6)  See  note  (a)  to  Quin  ▼.  Reynold*,  8  M.  &  S.  144,  (80  £.  C.  L.  R.,)  Peacock's  Roles, 
K.  B.  p.  54. 

(<-)  See  Sandon  v.  Prcctor,  7  B.  &  0.  S00,  (14  £.  C.  L.  R.) 
yd)  at*  WjMtt  t.  Cirro*>  4  &  A  A.  6& 
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Lord  Denmaw,  C.  J. — The  defendant,  in  his  plea,  treats  the  action  as 
a  common  one  for  a  malicious  arrest  without  probable  cause.  If  it  were 
so,  it  would  be  bad  for  want  of  an  averment  that  the  suit  was  deter- 
mined. But  it  is  contended  for  the  plaintiff*  that  this  is  an  action  for  a 
malicious  abuse  of  the  process  of  the  court  by  a  second  arrest  for  the 
same  cause.  I  am  unwilling  to  hold  that  the  action  is  maintainable;  for 
the  defendant  in  arresting  under  a  second  writ  does  not  necessarily 
appear  to  have  done  anything  which  he  might  not  lawfully  do,  nor  does 
the  plaintiff*  appear  to  have  suffered  any  damage  in  consequence  of  the 
second  arrest.  If,  indeed,  the  plaintiff  had  shown  in  his  declaration  that 
the  defendant  arrested  him  a  second  time  from  motives  merely  vexatious, 
and  without  any  reasonable  expectation  of  advantage  to  himself  from 
such  arrest,  it  might  have  been  different.  However,  the  court  must  here 
assume  the  arrest  to  have  been  malicious;  and  perhaps  the  words 
"  without  reasonable  or  probable  cause"  may  be  taken  to  mean  that  the 
defendant  knew  he  had  no  ground  for  the  second  arrest,  and  could 
derive  no  advantage  from  it.  On  the  whole,  therefore,  the  declaration, 
not  having  been  specially  demurred  to,  may  be  supported. 

Patteson,  J. — This  is  not  a  case  in  which  the  mere  practice  of  the 
court  has  been  made  the  ground  of  action ;  otherwise  the  declaration 
would  have  been  bad :  in  its  present  form  I  think  it  is  good  upon  general 
demurrer. 

Williams,  J. — The  defendant  should  have  demurred  specially  to  the 
declaration. 

Coleridge,  J. — Any  objection  to  defect  of  form  in  the  declaration  is, 
of  course,  not  available  on  this  record.  Now,  at  all  events,  it  states  a 
malicious  detention  of  the  plaintiff  in  custody  upon  a  second  arrest  for 
the  same  cause  of  action  in  respect  of  which  he  had  been  duly  discharged 
out  of  custody  upon  the  first.  If  an  action  is  not  sustainable  under  such 
circumstances,  we  must  be  prepared  to  hold  that  the  process  of  the  court 
inay  be  abused  by  a  plaintiff'  for  purposes  however  wanton  and  malicious. 
We  may  suppose  the  case  of  a  party  harassing  the  defendant  under  the 
forms  of  law  by  maliciously  suing  out  three  writs  for  the  same  cause  on 
the  same  day,  and  successively  arresting  the  defendant  on  all  three  of 
them.  In  such  a  case,  the  principle  of  the  law  allows  an  action,  although 
in  form  it  may  have  some  novelty. 

S.  Judgment  for  the  plaintiff,  (a) 

(«)  See  Saxon  v.  Castle,  6  A.  &  E.  652 ;  (33  Eng.  Com.  Law  Reps.  161 ;)  and  the  dictum 
of  Lord  Ellen  borough,  C.  J.  in  Quin  v.  Reynolds,  3  M.  &  S.  144,  Mo. 
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A  note  payable  to  A.  or  order  on  demand  cannot  be  reissued  after  payment  by  the  maker. 

In  an  action  by  the  holder  against  the  payee  of  such  a  note  for  200/.,  the  plea  averred  that  !he 
defendant  indorsed  it  at  the  request  and  lor  the  accommodation  of  the  maker,  for  the  sole 
purpose  of  depositing  it  with  B.  as  security  for  a  debt  of  200/.  due  from  the  maker  to  B. ; 
that  the  maker  afterwards  paid  the  debt  to  B.,  who  thereupon  redelivered  the  note  to  the 
maker  :  Held,  on  general  demurrer,  that  the  above  statement  was  in  effect  an  averment  that 
the  nolo  had  been  paid  by  the  maker:  and  therefore  that  the  plea  disclosed  a  punicicD* 
defence. 

Qutzrr,  whether  the  indorsee  of  an  overdue  note,  payable  on  demand,  be  affected  by  its  preview 
equities,  unless  he  had  notice  that  is  was  overdue  ? 
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Assumpsit  on  a  promissory  note,  by  a  banking  copartnership  suing  in 
the  name  of  their  public  officer  under  stat.  7  G.  4,  c.  46.  The  declara- 
tion stated  that  J.  Hatherley  and  J.  Hamlyn  made  their  joint  and  several 
promissory  note  for  200/.,  payable  to  defendant  or  order  on  demand,  and 
averred  indorsement  by  defendant  to  the  company,  presentment  to,  and 
nonpayment  by,  the  makers,  and  notice  to  defendant. 

Plea  1.  That,  at  the  time  of  making  the  note,  Hatherley  and  Hamlyn 
were  jointly  indebted  to  one  Bartlett  in  200/.,  for  which  he  required  a 
security ;  that  defendant  thereupon,  at  their  request,  indorsed  in  blank 
the  note  mentioned  in  the  declaration  for  their  accommodation,  and 
delivered  it  to  them  for  the  purpose  of  depositing  it  with  Bartlett  as  such 
security,  and  to  and  for  no  other  intent  or  purpose  whatever :  that  the  note 
was  accordingly  delivered  for  that  purpose  to  Bartlett :  that  Hatherley 
and  Hamlyn  afterwards  "  paid  to  the  said  Bartlett  the  said  debt,"  and 
Bartlett  "thereupon  redelivered  to  them  the  said  note:"  and  that  after- 
wards, and  more  than  two  years  from  the  date  thereof,  Hamlyn  deliv 
ered  it  to  plaintiffs  to  secure  a  debt  due  from  himself  alone  to  plaintiffs 
without  defendant's  authority. 

Plea  2,  resembled  the  first  plea,  except  that,  after  stating  payment  of 
the  debt,  and  redelivery  of  the  note  to  Hatherley  and  Hamlyn,  "it  further 
averred  that,  although  neither  of  them  had  any  authority  from  defendant ' 
to  negotiate  the  note  after  the  redelivery  thereof  as  aforesaid,  yet  Ham- 
lyn, two  years  after  the  date  thereof,  wrongfully  and  in  fraud  of  defend- 
ant, delivered  the  note  to  plaintiffs  to  secure  a  debt  from  him  to  plaintiffs ; 
and  that  plaintiffs,  "  having  received  the  same  from  Hamlyn  on  his  own 
private  account,  and  at  a  period  so  long  after  the  date  thereof  as  before 
alleged,  acted  negligently,  and  did  not  use  due  and  ordinary  caution  in 
so  taking  it." 

General  demurrer  to  both  pleas. 

Crowder,  for  the  plaintiffs.  No  defence  is  shown  by  the  facts  stated 
in  either  of  the  pleas.  The  plaintiffs  as  bona  fide  holders  for  value 
were  not  affected  by  the  fraud  of  Hamlyn,  of  which  it  is  not  averred 
that  they  had  notice.  The  note  being  endorsed  generally,  it  was  the 
business  of  the  defendant  to  stop  its  circulation ;  and  the  fact  of  pay- 
ment and  redelivery  to  Hatherly  and  Hamlyn,  without  the  plaintiffs' 
knowledge,  makes  no  difference.  The  length  of  time  elapsed  before  it 
was  re-issued  might  be  evidence  of  laches,  but  is  not,  in  itself,  a  legal 
defence.  The  doctrine  first  introduced  in  Gill  v.  Cubitt,  3  B.  &  C.  466, 
(10  E.  C.  L.  R.,)  and  recognised  in  several  succeeding  cases,  and  which 
is  evidently  relied  upon  in  the  second  plea,  cannot  be  supported,  and 
has  been  shaken  by  more  recent  decisions :  Crook  v.  Jadis,  5  B.  &  Ad. 
909,  (27  E.  C.  L.  R.,)  Backhouse  v.  Harrison,  5  B.  &  Ad.  1098,  Foster 
v.  Pearson,  1  C.  M.  &  R.  849,  S.  C.  5  Tyrwh.  255,  and  Goodman  v. 
Harvey,  4  A.  &  E.  870,  (31  E.  C.  L.  R.,) 

Erie,  contra.  There  are  other  objections  to  the  plaintiffs'  recovery 
than  those  which  have  been  adverted  to.  1.  This  is  a  satisfied  note, 
and  therefore  not  capable  of  being  re-issued.  The  defendant,  by  in- 
dorsing the  note,  promises  to  pay  in  default  of  the  makers.  Here  the 
whole  of  the  sum  of  200i.  for  which  the  note  was  given,  has  been  paid, 
and  the  note  returned  into  the  hands  of  the  original  makers ;  the  obli- 
gation of  the  defendant  is  therefore  at  an  end,  and  it  cannot  be  re- issued 
so  as  to  charge  him.  Freakhy  v.  Fox,  9  B.  &  C.  130,  (17  E.  C.  L.  R.,) 
is  in  point,  and  is  a  stronger  case  than  the  present,  for  that  was  an 
vol.  xxxvi.— 11 
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action  against  the  maker.  There  the  payee  and  holder  had  appointed 
the  maker  to  be  his  executor,  and,  because  this  was,  in  its  operation*  ft 
discharge  of  the  note  by  the  maker,  it  was  held  to  be  no  longer  capable 
of  being  indorsed  by  him  as  executor.  The  same  doctrine  is  supproted 
by  Beck  v.  Bobley,  1  H.  BL  89,  note  (a),  Thorogood  v.  Clarke,  2  Stark, 
N.  P.  C.,  (3  E.  C.  L.  R.,)  and  Burbridgev.  Manner*,  3  Camp.  194.  I* 
Gomez  Serra  v.  Berkley,  1  Wils.  46,  the  note  had  never  been  paid  by 
the  maker.  Callow  v.  Lawrence,  3M.&S.  95,  (30  E.  C.  L.  R.,)  shows 
only  that  the  acceptor  continues  liable  till  payment  by  him.  This  is  the 
common  case  of  a  note  given  in  payment  for  goods  sold ;  when  the  goods 
are  paid  for  and  the  note  given  up,  the  obligations  upon  the  note  are  ex- 
tinguished. But  independently  of  the  common  law,  the  re-issuing  of  a 
note  of  this  kind  is  expressly  prohibited  by  the  Stamp  Act,  55  G.  8,  c. 
184;  (a)  and  sect.  19  vacates  and  discharges  notes  so  re-issued.  2. 
This  is  an  overdue  note,  and  must,  therefore,  be  taken  subject  to  all 
equities.  The  note  was  endorsed  as  a  security  only,  and  for  the  maker's 
accommodation ;  and  a  note  payable  on  demand  is  overdue,  at  least  as 
soon  as  there  has  been  a  demand  or  presentment  to  the  maker ;  Borough 
v.  White,  4  B.  &  C.  325,  (10  E.  C.  L.  R.)  The  pleas  show  that  it  came 
back  into  the  hands  of  the  maker,  which  is  equivalent  to  a  demand  and 
is  proof  of  it.  [Patteson,  J.  It  is  not  averred  in  the  plea  that  the 
plaintiffs  had  notice  that  it  was  overdae.]  The  party  who  takes  an 
overdue  bill  is  liable  to  equities  without  proof  of  notice.  [Lord  Den- 
man,  C.  J.  It  usually  appears  on  the  face  of  it  to  be  overdue.  Pat- 
teson, J.  Surely  the  plaintiffs  must  be  fixed  with  a  knowledge  that 
the  note  had  been  presented,  so  as  to  be  overdue  ?]  Banks  v.  Volwell, 
cited  in  Brown  v.  Davis,  8  T.  R.  81,  and  Norton  v.  EUarn,  2  M.  &  W. 
461,  show  that  a  note  payable  on  demand  may  be  considered  as  due  im- 
mediately. 8.  A  bygone  debt  is  not  a  sufficient  consideration  to  give  a. 
person,  claiming  under  a  fraudulent  assignment,  a  title  to  recover.  4. 
Unless  the  Court  overrules  the  cases  founded  on  the  doctrine  in  GUI  v 
Cubitt,  3  B.  &  C.  466,  C 10  E.  C.  L.  R.,)  there  must  be  judgment  for  the 
defendant  on  the  secona  plea. 

Crowder,  in  reply.  On  the  first  point  the  pleas  do  not  distinctly 
aver  that  the  note  was  paid ;  they  only  state  that  the  debt  was  paid,  and 
note  redelivered.  The  facts  alleged  may  be  evidence  of  payment,  and 
might  be  properly  submitted  as  such  to  a  jury,  but  they  are  not  in  them- 
selves equivalent  to  payment.  The  cases  cited  are  all  cases  of  payment 
by  parties  primarily  liable  on  notes  payable  at  a  fixed  time.  JRoberts  v. 
Eden,  1  B.  &  P.  398,  shows  that  a  note  may  pass  backwards  and  for- 
wards between  the  parties  to  it,  and  be  successively  re-issued  without 
affecting  the  liability  of  the  maker.  [Patteson,  J.  There  it  passed 
between  payee  and  endorsee,  and  was  never  paid  by  the  party  originally 
liable.]  The  payment  of  the  debt  here  may,  or  may  not,  have  amounted 
to  a  satisfaction  of  the  note.  It  may  have  been  given  to  secure  a  fluctu- 
ating balance.  Suppose  the  note  differed  in  amount  from  the  debt,  as 
2501.  instead  of  200Z. :  then  as  to  2002.  the  transaction  might  amount  to 
payment ;  but  as  to  the  residue  the  note  would  be  unsatisfied,  and  there- 
fore re-issuable.  The  accidental  coincidence  between  the  amount  of  the 
note  and  the  debt  can  make  no  difference.  It  may  have  been  re-de- 
fa)  Schedule,  Part  1,  title  Promissory  Note,  Class  2.  Moystr  v.  Whitaker,  9  B.  &  C. 
400,  (17  £.  C.  h.  B.,)  shows  that  such  a  note  is  within  the  second  class,  and  therefore  not 
zt-iaaaable. 
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livei  ed,  yet  not  paid.  The  payment  of  it  is  mere  matter  of  inference, 
and  ought  to  have  been  directly  stated,  so  as  to  enable  the  plaintiffs  to 
take  issue  on  it.  Freakley  v.  Fox,  9  B.  &  C.  130,  (17  E.  C.  L.  R.,)  is  the 
only  material  case  cited  on  this  point  on  the  other  side,  and  that  in  fact 
only  decided  that  the  executorship  of  the  maker  was  tantamount  to  pay- 
ment.    [On  the  other  points  he  was  stopped  by  the  Court.] 

Lord  Denman,  C.  J. — We  are  satisfied  upon  the  first  point.  The 
object  of  the  parties  in  the  second  plea  was  probably  to  have  the  opinion 
of  the  court  on  the  doctrine  held  in  GUI  v.  CubiU°,Z  B.  &  C.  406;  (10 
Eng.  Com.  Law  Reps.  154,)  which  has  been  more  than  questioned.  On 
this  we  shall  be  prepared  to  decide  when  necessary.  It  is  sufficient  for 
the  present  case  to  say  that  the  sum  for  which  this  note  was  given  has 
been  paid,  and  the  bill  re-delivered.  Then  the  act  of  parliament,  55  G. 
3,  c.  184,  s.  19,  applies,  and  prohibits  the  re-issuing  of  it.  Freakley  v. 
Fox,  9  B.  &  C.  130;  (17  Eng.  Com.  Law  Reps.  342,)  also  assumes  the 
same  doctrine. 

Patteson,  J. — The  question  whether  the  payment  of  the  debt  and  re- 
delivery of  the  note  would  or  would  not,  under  certain  circumstances, 
amount  to  repayment,  does  not  arise  here.  The  note  appears  to  have 
been  made  by  Hatherley  and  Hamlyn,  indorsed  by  the  defendant,  and 
delivered  to  them  for  the  purpose  of  depositing  it  with  Bartlett  as  a  secu- 
rity for  his  debt,  "  and  to  and  for  no  other  intent  or  purpose  whatever." 
The  pleas  aver  payment  of  the  debt,  being  the  precise  amount  of  the  note, 
by  the  persons  primarily  liable  on  the  note.  This  seems  to  be  a  payment 
of  the  specific  sum  due  on  the  note.  If  so,  it  is  immaterial  whether 
Hamlyn  issued  it  on  his  private  account  or  not.  Then  after  such  pay- 
ment the  act  55  G.  3,  c.  184,  s.  19,  distinctly  prohibits  the  re-issuing. 
Freakley  v.  Fox,  9  B.  &  C.  130;  (17  Eng.  Com.  Law  Reps.  342,)  seems 
to  take  for  granted  the  same  law.  Lord  Tenterden  there  says,  "  It  is 
contended  that  by  the  appointment  of  the  maker  to  the  office  of  executor 
the  note  was  discharged,  so  that  an  indorsement,  even  by  the  debtor 
himself,  could  not  set  it  up  and  make  it  a  binding  instrument ;  and  we 
are  of  that  opinion."  (9  B.  &  C.  133;  17  Eng.  Com.  Law  Reps.  342.) 
In  that  case,  the  payee  or  his  executors  might  have  indorsed  and  re- 
issued the  note  according  to  the  doctrine  contended  for  by  the  plaintiffs 
in  this  case.  Beck  v.  Robley,  1  H.  Bl.  89,  note  a,  and  Thorogood  v.  Clarke, 
2  Stark.  N.  P.  C.  251 ;  (3  Eng.  Com.  Law  Reps.  337,)  are  also  in  point. 
In  Roberts  v.  Eden,  1  B.  &  P.  398,  the  note  was  never  in  fact  in  the 
hands  of  Eden,  the  maker,  though  all  accounts  were  settled  between  him 
and  the  payee :  it  was  then  outstanding  in  the  hands  of  an  indorsee.  Here 
the  note  had  returned  into  the  hands  of  the  makers,  and  neither  of  them 
had  any  power  to  put  it  in  circulation  again. 

Williams,  J. — It  is  admitted  on  behalf  of  the  plaintiffs  that  payment 
would  put  an  end  to  the  bill,  but  it  is  contended  that  nothing  but  the  very 
word  payment  will  suffice  in  pleading.  This  is  substantially  an  allegation 
of  payment,  and  sufficient,  at  least  on  general  demurrer.  The  plea  state? 
payment  of  the  precise  sum  secured  by  the  note,  and  redelivery  of  the 
note  thereupon. 

Coleridge,  J. — The  only  question  is,  do  the  first  and  second  pleas  dis- 
close payment,  however  informally  ?  If  the  statement  had  been  that 
Hatherley  and  Hamlyn  had  given  the  note  for  goods  sold,  and  that  tho 
goods  were  afterwards  paid  for  by  them,  and  the  note  redelivered  to 
them,  there  could  have  been  little  doubt  on  general  demurrer,  that  this 
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would  have  sufficiently  averred  payment  and  satisfaction  of  the  note- 
The  difficulty  here  arises  from  this  being  the  case  of  an  antecedent  debt, 
and  a  note  given  as  a  security  for  it.  It  was  however  given  to  cover 
the  specific  debt  mentioned  in  the  plea,  and  "  for  no  other  purpose." 
Cases  have  been  ingeniously  put  of  a  bill  or  note  given  as  a  security  for 
a  debt  of  varying  amount,  or  for  a  fluctuating  balance,  it  is  sufficient  to 
say  that  such  is  not  the  case  here.  If  then  it  appears  that  the  note  has 
been  satisfied  by  the  makers,  the  statute  dispenses  with  any  notice,  and 
the  instrument  becomes  waste  paper. 

S.  Judgment  for  the  defendant. 


GOMPERTZ  against  LEVY.— p.  282. 

A  declaration  for  libel  alleged,  without  any  material  introductory  averment,  that  defendant 
published  of  and  concerning:  plaintiff  the  false,  scandalous,  and  defamatory  libel  following-, 
viz :  "  Notice — any  person  giving  information  where  any  property  may  be  found  belonging 
to  H.  G.  (meaning  the  plaintiff,)  a  prisoner  in  the  King's  Bench  prison,  but  residing  within 
the  rules  thereof,  shall  receive  5  per  cent  upon  the  goods  recovered,  for  their  trouble,  by  ap- 
plying at  Mr.  L."  &c.  (meaning  the  defendant,  and  meaning  that  the  plaintiff  had  been  and 
was  guilty  of  concealing  bis  property  with  a  fraudulent  and  unlawful  intention.)  Held,  on 
general  demurrer,  that  the  innuendo,  unsupported  by  any  prefatory  averment  was  too  large  ; 
and  that  the  words,  in  themselves,  were  not  actionable.  " 

Case  for  libel.  The  declaration,  after  the  usual  introductory  averments 
of  good  character,  stated  that  defendant  maliciously  intending  to  injure 
and  disgrace  plaintiff,  and  to  cause  it  to  be  suspected  that  he  had  been 
guilty  of  the  misconduct  thereinafter  imputed  to  him,  falsely  and  mali- 
ciously published  of  and  concerning  plaintiff  a  false,  scandalous,  and 
defamatory  libel,  containing  the  false,  scandalous,  and  defamatory  matter 
following  of  and  concerning  plaintiff,  that  is  to  say,  "  Notice — any  per- 
son giving  information  where  any  property  may  be  found  belonging  to 
Henry  Gompertz  (meaning  the  plaintiff,)  a  prisoner  in  the  King's  Bench 

frison,  but  residing  within  the  rules  thereof,  at  3,  4,  and  5,  Portland 
lace,  Borough  Road,  shall  receive  5  per  cent,  upon  the  goods  recovered, 
for  their  trouble,  by  applying  at  Mr.  Levy,  Fetter  Lane,  Fleet  Street," 
(thereby  then  meaning  the  defendant,  and  also  thereby  then  meaning  that 
the  plaintiff  had  been  and  was  guilty  of  concealing  his  property  with  a 
fraudulent  and  unlawful  intention.)     By  means  whereof,  &c. 

The  plea  stated  several  judgments  recovered  by  defendant  against 
plaintiff,  and  writs  of  execution  issued;  that  plaintiff  was  living  in  appa- 
rent affluence  a  prisoner  within  the  rules  of  the  King's  Bench  prison,  yet 
the  sheriff  was  unable  to  find  any  goods  of  plaintiff  whereon  to  levy ; 
wherefore  defendant,  being  desirous  to  obtain  information,  and  in  order 
to  discover  property  of  the  plaintiff,  so  that  the  sheriff  might  execute  the 
writs,  &c,  published,  &c,  as  he  lawfully  might ;  the  said  matter  being 
published  bona  fide  for  the  purpose  of  obtaining  such  information  afore- 
said for  the  purpose  aforesaid :  which  are  the  same,  &c.  Verification. 

Replication.  That  the  judgments  were  entered  up  against  plaintiff 
upon  warrants  of  attorney  given  by  plaintiff  to  defendant:  that,  after  the 
said  recoveries,  and  after  the  issuing  of  the  said  writs  of  execution,  plain- 
tiff exhibited  a  bill  in  the  exchequer  against  defendant,  complaining  that 
the  warrants  of  attorney  had  been  obtained  from  plaintiff,  as  the  truth 
was,  fraudulently  and  without  any  consideration,  and  praying  an  injunc- 
tion to  restrain  any  further  proceeding,  or  other  action,  in  respect  of  the 
said  warrants :  that  an  injunction  was  accordingly  issued,  commanding 
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defendant  not  to  prosecute  any  action,  or  enter  up  any  judgment,  or  sue 
out  or  levy  any  execution  against  plaintiff,  but  to  desist  from  further  pro- 
ceedings  until  defendant  should  answer  the  bill :  that  defendant  had  not 
answered  the  bill,  and  that  the  injunction  was  still  in  force.    Verification. 

General  demurrer. 

Hoggins,  for  the  defendant.  The  replication  is  no  answer  to  the  plea, 
but  admits  that  the  notice  was  published  bona  fide  for  the  purpose  of 
obtaining  information  as  to  plaintiffs  property.  The  notice  is,  in  fact, 
no  libel  at  all,  but  an  advertisement  which  the  plaintiff  himself  may 
have  issued  for  his  own  benefit.  Stockier/  v.  Clement,  4  Bing.  162,  (13 
E.  C.  L.  R.,)  is  a  similar  case. 

Butty  contra.  The  notice,  as  explained  by  the  innuendo,  is  a  libel. 
Whether  it  admits  of  the  meaning  assigned  to  it  or  not,  is  a  question  for 
the  jury.  In  Stockley  v.  Clement  there  was  no  innuendo ;  an  omission 
which  was  adverted  to  by  the  Court  in  that  case.  Here  the  innuendo  is, 
that  the  plaintiff  had  secreted  his  property ;  and  the  words  may  fairly 
be  construed  to  convey  that  imputation.  In  Stockley  v.  Clement  only 
the  general  issue  was  pleaded ;  here  there  is  a  special  plea,  which,  in 
effect,  admits  the  meaning  attributed  to  the  libel.  [Lord  Denman,  C. 
J.  You  call  the  words  scandalous  and  defamatory;  should  you  not 
state  facts  to  show  how  they  are  so  ?]  These  words  are  not  traversable, 
therefore  particularity  of  statement  is  not  required.  Brown  v.  Croome, 
2  Stark.  N.  P.  Ca.  297,  (3  E.  C.  L.  R.,)  shows  that  an  advertisement 
like  this  is  a  libel,  even  where  the  avowed  object  of  it  may  be  legitimate ; 
and  in  that  case,  also,  there  was  nothing  in  the  advertisement  itself 
necessarily  disparaging  to  the  plaintiff.  If,  as  is  contended,  the  notice 
was  published  with  the  plaintiff's  authority,  the  plea  should  show  it. 
Even  rejecting  the  innuendo,  and  taking  the  words  as  a  mere  statement 
that  the  plaintiff  is  a  prisoner  for  debt  in  the  King's  Bench  prison,  they 
are  libellous,  for  they  tend  to  disparage  and  bring  him  into  disrepute. 
They  impute  to  him,  in  substance,  either  that  he  has  dishonestly  refused 
to  pay  his  debts,  or  that  he  has  dishonestly  incurred  debts  which  he 
cannot  pay.  It  is  like  advertising  a  man  to  be  a  swindler,  which,  if  in 
print,  would  be  a  libel. 

Lord  DfiifHAif,  C.  J. — This  is  no  libel.  It  might  be  one  if  additional 
facts  and  circumstances  had  been  stated  showing  the  situation  of  the 
defendant,  so  as  to  warrant  the  innuendo.  Here  the  innuendo  attempts 
to  give  to  the  words  an  import  which  they  do  not  necessarily  bear. 

Pattesoit,  J. — Goldstein  v.  Foss,  4  Bin<j.  489,  (15  Eng.  Com.  Law 
Reps.  53,)  shows  that  an  innuendo  cannot  he  used  to  enlarge  the  mean- 
ing of  words  without  prefatory  averments.  The  declaration  does  not 
even  state  that  the  words  were  spoken  of  and  concerning  property  of 
the  plaintiff  supposed  to  have  been  concealed  by  him. 

Williams,  J. — The  innuendo  is  too  large.  It  is  like  the  case  in  which 
"  my  barn"  was  alleged,  by  innuendo,  to  mean  "  mv  barn  full  of  corn." 
(Barham's  case,  4  Co.  20  a.)  The  rule  is  clearly  laid  down  in  Rex  v. 
Home,  Cowp.  672 ;  (and  see  note  (4)  to  Craft  v.  Boite,  1  Saund.  242 ; 
and  Day  v.  Robinson,  1  A.  &  E.  554;  28  Eng.  Com.  Law  Reps.  151.) 

Coleridge,  J. — Without  the  innuendo,  the  words  only  import  that  the 
plaintiff  is  a  prisoner  for  debt.  This  is  not,  of  necessity,  a  libel,  nor  does 
the  addition  of  the  innuendo  make  it  one.  An  innuendo  will  not  serve 
without  introductory  averments,  unless  there  be  a  natural  connection 
between  the  words  and  the  meaning  assigned  to  them ;  otherwise,  to  say 
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of  a  roan  that  "  he  is  gone  to  America,"  might  be  made  a  libel  by  adding 
Tan  innuendo  that  he  did  so  to  avoid  paying  his  creditors. 

S.  Judgment  for  the  defendant.(a) 

(a)  The  following  ease  was  argued  and  decided  in  last  Michaelmas  term. 

WHEELER  against  HAYNES.— p.  286. 

Declaration  for  slander  stated  that,  at  the  time  of  the  opeaking,  Ac,  plaintiff  worked  for  and  was  em  pi-  nd  by 
one  B.  G las*  in  his  barn,  in  nnd  about  thrashing  GWa  corn,  and  that  defendant,  intending  to  ca«  «•  it  to 
be  believed  that  plaintiff  had  been  guilty  of  felony.  falxely  and  maliciouHly  spoke  of  and  conctrning  piciutllf 
the  word*,  "  I  raw  J.G.  coming  across  Mr.  Ola**'*  barton  with  some  barley,  and  my  wn  fa  Id  'What  mi  ..<  Ing 
to  do  with  that?'  J.  0.  raid  he  wad  going  to  feed  pheasant*  with  it,  nnd  said,  where  he  had  that  h  .-nuld 
have  more,  and  that  he  had  it  at  farmer  Maw's  barn  (meaning  the  said  tarn  belonging  t-»  the  said  I)  <Ila«*, 
wherein  the  plaintiff  wa*  no  at  work  and  employed  an  aforeraid,  and  that  the  barley  m>  alleged  by  di-f<  n-'nnt 
to  have  been  in  the  poNseailoa  of  J.  Q.  was  the  property  of  the  said  li.  Glass,  and  that  plaintiff  hn«l  stolen 
the  wme  from  the  said  B.  Glnw,  and  given  the  same  to  the  raid  J.  G.).    Averment  of  rpectal  riamajrf. 

Held  bad.  the  innuendo  not  being  borne  out  by  the  other  parti  of  the  count.  And  that  a  demurrer  to  men 
count  did  not  imply  any  admission  by  which  the  defect  could  be  aided. 

Slander.  The  declaration  stated  that  plaintiff,  until,  Ac,  hod  never  been  guilty  or  suspected 
to  have  been  guilty  of  felony  or  theft;  that,  before  and  at  the  time  when,  Ac.,  he  had  been  and 
was  in  the  service  and  employment  of  Benjamin  Glass,  as  a  labourer,  and  in  that  capacity  had 
always  behaved  honestly,  Ac;  and  that  plaintiff  and  one  Hugh  Hill,  at  the  time  of  the  com- 
mitting of  the  grievance,  were  at  work  for,  and  employed  by,  the  said  B.  G.,  in  a  certain  barn 
belonging  to  the  said  B.  G.,  in  and  about  the  thrashing  certain  corq  there  of  the  said  B.  G. ;  yet 
defendant,  well  knowing,  Ac,  bat  contriving,  Ac,  and  to  cause  it  to  be  suspected,  Ac,  that  plain- 
tiff had  been  guilty  of  felony,  and  to  subject  him  to  the  pains  nnd  penalties,  Ac,  on,  Ac,  in  a 
certain  discourse  which  defendant  then  had  of  and  concerning  plaintiff  in  the  pretence  and  bear- 
ing, Ac,  then,  in  the  presence  and  hearing,  Ac,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  plaintiff  these  false,  Ac.  (that  is  to  say) :  "  I  (meaning  himself  the  said  defendant) 
saw  one  John  Gay  coming  across  Mr.  Glass's  barton  with  some  barley,  and  my  (meaning  his  the 
said  defendant's)  son  Henry  Haynes  said,  '  What  art  going  to  do  with  that  V  Gny  said  he  was 
going  to  feed  pheasants  with  it  (meaning  the  said  barley);  and  said,  where  he  had  that  he  could 
have  more,  and  that  he  had  it  (meaning  the  said  barley)  at  farmer  Glass's  barn  (meaning  the  said 
barn  belonging  to  the  said  Benjamin  Glass,  wherein  the  plaintiff  was  so  at  work  and  employed 
us  aforesaid,  and  thereby  also  meaning  that  the  said  barley  so  alleged  by  the  defendant  to  hare 
been  in  the  possession  of  the  said  John  Gay  was  the  property  of  the  said  Benjamin  Glass,  and 
that  the  plaintiff  had  stolen  the  same  from  the  said  Benjamin  Glass,  and  given  the  same  to  the 
said  John  Gay)."  By  means  whereof  plaintiff  hath  been  injured,  Ac,  and  divers  persons  bare 
believed  him  to  have  been  guilty  of  felony,  Ac  It  was  also  averred  that,  by  reason  of  the 
slander,  Glass  dismissed  plaintiff  from  his  employment.  General  demurrer.  The  principal  ground 
stated  in  the  margin  of  the  paper-book  was,  that  the  innuendo  alleging  that  the  words  charged 
plaintiff  with  having  stolen  barley  from  Benjamin  Glass  was  not  warranted  by  the  words  set  out, 
nor  supported  by  any  inducement  or  previous  statement  to  which  it  could  refer.  It  was  also 
objected  that  the  words  were  not  alleged  to  have  been  spoken  concerning  plaintiff's  employment 
by,  and  working  for,  Glass  in  the  barn,  Ac.    Joinder  in  demurrer.     The  Court  called  upon 

Bevan  to  support  the  declaration.  The  demurrer  admits  the  fact  alleged  in  the  innuendo,  that 
the  words  were  spoken  with  a  certain  intent;  tbo  only  question  remaining  is,  whether  they  will 
admit  of,  not  whether  they  mast  necessarily  receive,  the  construction  given  to  them.  In  1  Stnrkie 
on  Libel,  87  (2d  ed.),  it  is  said  to  be  "of  no  importance  whether  the  terms  used  be  doubtful,  or 
even  apparently  innocent,  provided  it  can  be  shown  that  they  could  nnd  did  convey  the  offensive 
meaning  which  forms  the  ground  of  complaint"  Here  that  would  have  been  for  the  jury  on  a 
trial ;  and,  if  the  jury  had  found  a  verdict  for  the  plaintiff,  it  is  clear,  from  the  dicta  of  the  Judges 
in  SweetappU  v.  «/e««e,  b  B.  A  Ad.  27,  that  the  Court,  on  motion  in  arrest  of  judgment  would  have 
been  bound  to  presume  all  facts  proved  which  were  necessary  to  support  the  declaration.  [Lord 
Desman,  C.  J.  Is  any  fact  stated  in  this  declaration  which  could  warrant  the  jury  in  finding 
that  words  imputing  felony  were  spoken  ?]  The  plaintiff  would  have  to  prove  on  the  trial  that 
that  imputation  was  conveyed.  The  innuendo  here  is  legitimate  according  to  the  office  of  an 
innuVndo,  as  described  in  note  (n)  to  Com.  Dig.,  Action  upon  the  case  for  defamation  (G.  10),  5th 
(Hammond's)  ed.  In  Afountencyr.  Walton,  2  B.  A  Ad.  673,  where  the  justification  was  held  insuf. 
fioient,  the  words  of  the  alleged  libel,  so  far  as  they  were  justified,  did  not  conclusively  infer  a 
charge  of  horse  stealing ;  and  Lord  Tenterden  said,  "  If  the  words  of  the  alleged  libel  did  not 
amount  to  a  charge  of  felony,  the  defendant,  on  a  trial,  would  have  succeeded  upon  the  general 
issue."  The  question,  therefore,  as  in  tbo  present  case,  would  have  been  for  the  jury.  Besides, 
the  declaration  hero  clearly  shows  that  a  spocial  damage,  namely  the  dismissal  of  the  plaintiff 
from  Glass's  service,  resulted  from  the  words  used ;  and  that  will  sustain  the  action,  according 
to  the  doctrine  laid  down,  particularly  by  Parke  and  Patteson,  Js.,  in  Knight  v.  Gibb»,  1  A.  A  £. 
43.  [Lord  Dbnhan,  C.  J.  There  it  was  argued  that,  because  the  party  to  whom  the  slanderous 
words  were  addressed  did  not  believe  them,  the  injury  did  not  result  from  them;  but  the  facts 
showed  that  it  did.  The  former  part  of  your  argument  would  go  to  the  extent  that,  if  a  ran  a 
said,  such  a  one  walked  out  of  the  Court  of  Queen's  Bench,  it  might  be  a  question  for  a  jury 
whether  the  speaker  did  not  mean  that  the  party  had  committed  felony  there.]  In  this  case  the 
demurrer  admits  the  sense  in  which  the  words  are  said  to  have  been  spoken.  [Lord  Dkrman,  C. 
J.  The  demurrer  means  that  the  plaintiff  has  given  no  premises  from  which  the  suggested  infer- 
ence would  arise.l  In  Diyby  r.  Thompson,  4  B.  A  Ad.  821,  it  was  argued,  and  not  denied  by 
the  Court,  that  a  demurrer  admits  the  intent  charged  by  an  innuendo.  [Lord  Dmivah,  C.  J.  I 
con/ess  I  cannot  quite  see  that.  And  the  decision  there  is  applicable  to  a  case  of  libel,  not  words.] 

K«Uy,  oontra,  was  not  heard. 

Per  Curiam  (Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js.) 

Judgment  for  the  defendant. 
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PITCHER  against  KING.— p.  288. 

Ho  action  lies  against  the  sheriff  for  a  false  return  of  nulla  bona  by  his  bailiff  to  a  writ  of  fi.  fa* 
issued  out  of  nis  county  court,  although  it  bo  alleged  in  the  declaration  that  defendant  had 
notice  of  the  goods,  and  that  the  return  was  made  with  his  privity  and  by  his  direction. 

To  an  action  for  a  false  return  to  a  writ  of  fi.  fa.  on  u  judgment  in  the  court  of  K.  BM  it  is  no 
plea  that  the  plaintiff,  after  the  return  of  the  writ,  brought  an  action  of  debt  on  the  judgment, 
and  obtained  a  second  judgment  thereon. 

Case  for  false  return  by  the  sheriff  of  Sussex.  The  first  count  stated  a 
recovery  by  plaintiff  against  one  Bean  in  the  county  court  of  Sussex,  and 
a  writ  of  fi.  fa.  issued  by  defendant,  then  being  sheriff,  to  his  bailiff,  to 
levy  the  debt  and  costs :  "that,  although  there  were  goods  of  the  said  Bean 
in  defendant's  bailiwick,  whereon  defendant  and  nis  bailiff  might  have 
levied,  whereof  defendant  and  his  bailiff  had  notice,  yet  neither  defendant 
nor  his  bailiff  levied  the  moneys;  and  the  said  bailiff,  "with  the  privity 
and  by  the  direction  of  the  defendant  as  such  sheriff,"  falsely  returned  to 
defendant  that  the  said  Bean  had  no  goods  within  his  bailiwick. 

The  second  count  stated  a  judgment  recovered  in  the  Court  of  King's 
Bench,  and  a  writ  of  fi.  fa.  issued  against  the  same  Bean,  under  which 
defendant  had  seized  his  goods  and  levied  part  of  the  moneys,  but  falsely 
returned  that  the  goods  remained  unsold  for  want  of  buyers. 

Plea  to  the  first  count.  That,  after  the  return  of  the  writ  therein  men- 
tioned, and  before  the  commencement  of  this  suit,  plaintiff  brought  an 
action  of  debt  in  the  Court  of  King's  Bench  on  the  judgment  in  the  county 
court,  and  recovered  a  judgment  in  the  said  Court  of  K.  B.,  by  means 
whereof  the  judgment  in  the  county  court  was  merged  in  the  judgment 
so  recovered  in  the  Court  of  K.  B.,  and  satisfied ;  and  plaintiff  thereby 
waived  his  said  writ  of  fi.  fa.,  and  released  and  discharged  defendant 
from  the  premises.     Verification. 

The  plea  to  the  second  count,  stated,  in  nearly  the  same  terms,  a 
similar  judgment  recovered  in  an  action  on  the  judgment  in  the  court  of 
K.  B.  mentioned  in  the  second  count,  "  by  means  whereof  the  judgment 
in  the  second  count  mentioned  became  and  was  merged  in  the  last- 
mentioned  judgment,  and  was  and  is  satisfied  in  law,  and  the  plaintiff 
thereby  waived  and  abandoned  his  writ  of  fi.  fa.,  and  all  benefit  there- 
from, and  released  and  discharged  the  now  defendant  from  the  premises." 

Special  demurrer  to  each  plea. 

Channell,  for  the  plaintiff.  The  question  upon  the  pleas  is,  whether 
the  second  recovery  in  this  Court  merges  or  satisfies  either  the  judg- 
ment in  the  county  court,  or  the  previous  judgment  in  this  Court.  It 
is  no  bar  to  the  action  either  in  respect  of  the  first  or  the  second  count. 
The  plea  does  not  deny  the  wrongful  act  of  the  defendant,  nor  show 
anything  to  deprive  the  plaintiff  of  his  vested  right  of  action.  That 
right  cannot  be  defeated  by  matter  ex  post  facto  between  the  plaintiff 
and  a  third  party,  not  producing  satisfaction.  Wordall  v.  Smith,  1 
Camp.  332,  is  stronger  than  this  case;  for  there  the  plaintiff  had 
actually  taken  his  debtor  in  execution  before  he  sued  the  sheriff.  In 
Qodsall  v.  Boldero,  9  East,  72,  the  action  was  on  a  contract  of  indem- 
nity, and  therefore  stands  on  a  different  principle.  Yates  v.  Whyte,  4 
New  Ca.  272,  (33  E.  C.  L.  R.,)  Willoughby  v.  Backhouse,  2  B.  &  C. 
821,  (9  E.  C.  L.  R.,)  and  Seta  v.  Hoare,  1  Bing.  401,  (8  E.  C.  L.  R.,) 
are  in  point. 


168  Pitcher  v.  King,  M.  V.  1838.  [290 

It  will  be  contended  that  the  first  count  is  bad,  the  sheriff  in  his 
county  court  being  a  judicial  and  not  a  ministerial  officer,  and,  there- 
fore, not  liable  for  the  acts  of  his  bailiff,  and  Holroyd  v.  Breare,  2  B.  k 
Aid.  473,  Tunno  v.  Morris,  2  C.  M.  &  R.  298,  S.   C.  5  Tyr.  949,  and 

Tinsley  v.  Nassau,  Moo.  &  Mai.  52,  (22  E.  C.  L.  R.,)  will  be  relied  on: 
but  the  form  of  the  count  here  is  material ;  for  the  false  return  of  the 
bailiff  is  alleged  to  have  been  made  "  with  the  privity  and  by  the  di- 
rection1' of  the  defendant,  who  is  also  shown  to  have  had  notice  of  the 
good?.     This  distinguishes  the  case  from  others. 

Piatt,  contra,  was  desired  by  the  Court  to  confine  himself  to  the  point 
upon  the  second  count.  The  plea  to  the  second  count  is  good.  The 
plaintiff  has  no  right  to  a  double  remedy.  The  principle  of  transit  in 
rem  judicatam  applies.  Where  there  has  been  a  judgment  on  a  bond  or 
recognisance,  that  judgment  is  an  answer  to  any  further  proceeding  on 
the  bond  or  the  recognisance ;  so,  where  there  is  a  judgment  in  an 
action  of  debt  upon  a  judgment,  the  first  judgment  can  be  no  longer  en- 
forced, otherwise  the  plaintiff  might  now  bring  a  third  action  upon  the 
first  judgment.  Debt  will  not  lie  on  a  judgment  after  execution  sued 
out,  "  for  the  plaintiff  has  chosen  another  remedy ;"  Com.  Dig.  Debt, 
(A.)  2.  So  here  the  plaintiff  has  released  and  abandoned  all  advantage 
from  the  first  judgment  by  his  recovery  in  the  second  action.  The 
plaintiff  should  have  sued  out  a  venditioni  exponas,  and  so  compelled  the 
defendant  to  levy  upon  the  writ.  Wordall  v.  Smith,  1  Camp.  332,  is 
founded  on  no  intelligible  principle,  and  is  the  only  case  in  favour  of 
the  plaintiff's  argument.  If  the  plaintiff  may  recover  in  this  action,  he 
may  also  get  execution  on  his  last  judgment,  and  so  have  a  double  satis- 
faction. Perhaps  this  Court  might  interfere ;  but  the  exercise  of  such 
equitable  jurisdiction  can  make  no  difference  as  to  the  legal  rights  of  the 
parties,  nor  affect  the  argument  as  founded  on  them. 

Lord  Dekman,  C.  J. — We  think  the  first  count  is  bad,  and  the  plea  no 

answer  to  the  second. 

Pattesow,  Williams,  and  Coleridge,  Js.  concurred.    Judgment  for 
the  defendant  on  the  first  count ;  for  the  plaintiff  on  the  second. 

S. 


DANGERFIELD  against  THOMAS.— p.  292. 

Debt  on  bond.  Plea :  bankruptcy  of  plaintiff,  fiat,  Alc*,  concluding  that,  u  by  reason  of  the 
premises,  the  assignees  became  entitled  to  the  debt  and  cause  of  action :  Held,  that  the  Utter 
allegation  was  not  traversable. 

The  replication  stated  that  plaintiff  had,  by  indenture  before  his  bankruptcy,  assigned  the  bond 
to  G.  and  EL  as  a  security  for  a  larger  debt,  and  that  the  action  was  prosecuted  for  their 
benefit :  Held,  that  no  profert  of  the  indenture  was  necessary. 

A  money  bond,  assigned  by  the  obligee  to  creditors  to  secure  a  debt  of  larger  amount,  does  not 
pass  to  assignees  under  a  fiat  against  him,  although  the  assignment  is  expressed  to  be  u  for 
further  security,**  and  contains  a  proviso  to  defeat  it  on  payment  of  the  debt. 

Debt  on  bond  in  the  penal  sum  of  1250/. 

Plea.  That  plaintiff,  being  a  trader  within  the  provisions  of  the  bank- 
rupt act,  had  become  bankrupt;  that  a  fiat  issued  against  him;  that 
he  was  duly  declared  a  bankrupt,  and  J.  and  K.  were  appointed 
assignees ;  "  by  reason  of  which  premises,  and  by  force  of  the  statute, 
the  said  J.  and  K.  became  and  were  assignees  of  the  estate  and  effecU 
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of  the  plaintiff,  and  entitled  to  the  said  debt  or  sum  and  cause  of  action 
in  the  declaration  mentioned." 

Replication.  That,  before  plaintiff  became  bankrupt,  and  before  the 
issuing  of  the  fiat,  by  a  certain  indenture  between  plaintiff  of  the  ono 
part,  and  J.  Gardiner  and  M.  Elgie  of  the  other, — reciting  that  plaintiff 
was  indebted  to  the  said  J.  G.  and  M.  £.  in  the  sum  1580/.,  exclusive 
of  costs,  as  appeared  by  a  cognovit  under  the  hand  of  plaintiili  and  in  a 
further  sum  of  80/.  for  certain  costs  and  charges,  making  together  the 
sum  of  1660/.,  and  reciting  that  defendant  had  become  bound  to  plaintiff 
in  the  penal  sum  of  1250/.  conditioned  for  payment  to  plaintiff  of  625/., 
with  lawful  interest  (meaning  thereby  the  said  bond  in  the  declaration 
mentioned),  and  reciting  the  inability  of  plaintiff  to  pay  the  said  sum  of 
1660/.,  and  the  agreement  of  plaintiff  to  assign  to  the  said  J.  G.  and  M. 
E.,  and  of  the  said  J.  G.  and  M.  E.  to  accept,  the  said  bond  "  as  a 
further  security"  for  the  debt  due  to  them, — plaintiff  in  pursuance  thereof 
assigned  to  the  said  J.  G.  and  M.  E.  the  said  bond,  with  all  principal  and 
interest  due,  or  to  be  due,  thereon,  and  all  the  benefit  and  advantage 
thereof  to  be  made  or  obtained  by  means  thereof,  or  by  any  process  or 
execution  thereupon  sued  out  or  executed,  and  all  right,  title,  &c,  of 
plaintiff  to  the  said  bond  and  moneys,  and  all  powers  and  remedies  for 
recovering  the  same  to  their  own  use  and  benefit,  subject  nevertheless  to 
the  proviso  that,  if  plaintiff  should  pay  to  J.  G.  and  M.  E.  the  said  sum 
of  1660/.,  with  interest,  on  a  day  therein  named  (a),  the  indenture  should 
be  void.  That  plaintiff,  by  the  said  indenture,  appointed  the  said  J.  G. 
and  M.  E.  his  lawful  attorneys  irrevocably  in  his  name,  but  for  their 
own  sole  use  and  benefit,  to  sue  for  and  recover  from  defendant  the  said 
sum  of  620/.  and  interest,  when  the  same  became  due  on  the  said  bond, 
&c,  "  as  by  the  said  indenture  of  assignment,  reference  being  thereto 
had,  will  more  fully  appear;"  whereof  defendant,  before  plaintiff  became 
bankrupt,  and  before  the  issuing  of  the  fiat,  had  notice.  The  replication 
further  averred  that  plaintiff,  at  the  time  of  making  the  said  indenture, 
was  justly  indebted  to  the  said  J.  G.  and  M.  E.  as  therein  alleged,  and 
that  he  did  not  pay  them  the  said  sum  of  1660/.  on  the  day  named,  nor 
at  any  other  time,  and  that  there  was  and  still  is  due  to  them,  on  account 
of  the  said  1660/.,  a  large  sum,  to  wit  800/.,  which  greatly  exceeds  the 
amount  due  upon  and  by  virtue  of  the  bond  mentioned  in  the  declara- 
tion; that  the  action  was  commenced  and  is  prosecuted,  in  the  name  of 
plaintiff,  for  the  sole  use  and  benefit,  and  at  the  instance,  of  J.  G.  and  M. 
E.,  and  for  the  purpose  of  enabling  them  to  recover  the  money  due  on 
the  said  bond  in  part  satisfaction  of  the  debt  so  due  from  plaintiff,  accord- 
ing to  the  form  and  effect  of  the  indenture  of  assignment,  and  not  for  the 
use  or  benefit  of  plaintiff,  or  his  said  assignees  or.  creditors  under  the  fiat. 
Verification. 

Demurrer,  assigning,  for  causes,  the  want  of  profert,  or  excuse  of 
profcrt,  of  the  indenture  of  assignment ;  that  the  replication  neither  con- 
fessed and  avoided  nor  traversed  the  matters  in  the  plea,  but  left  it 
uncertain  whether  the  plaintiff  admitted  or  denied  that  the  bond  debt 
passed  to  the  assignees  of  the  bankrupt ;  that  it  attempted  to  put  in  issue 
matter  of  inference  and  law,  viz.,  whether  the  debt  became  vested  in  the 
assignees  by  the  bankruptcy,  admitting  the  facts  stated  in  the  plea  ;  and 
was  argumentative,  &c.    Joinder. 

(a)  This  was  the  l«t  March,  1836.  It  was  not  shown  whether  this  was  before  or  after  the 
bankruptcy.    The  dates  of  the  fiat  and  adjudication  were  stated  under  videlicet*. 
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Swarm,  in  support  of  the  demurrer.  1.  The  plea  concludes  by 
stating  that  the  cause  of  action  became  vested  in  the  assignees  under 
the  fiat.  This  is  intended  to  be  denied  by  the  plaintiff,  and  should  there- 
fore have  been  traversed.  On  the  replication,  as  the  plaintiff  has  framed 
it,  the  defendant  can-  take  issue  only  on  one  point.  All  the  facts  taken 
together  amount  only  to  an  argumentative  traverse.  2.  There  should 
be  a  profert  of  the  deed  of  assignment  to  the  two  creditors  Gardiner 
and  Elgie.  The  plaintiff,  in  fact,  relies  upon,  and  justifies  under  the 
parties  to,  that  deed,  and  is  therefore  bound  to  produce  it ;  Com.  Dig. 
Pleader  (0.  6.)  He  is  identified  in  interest  with  them,  and  could  not 
maintain  his  replication  without  the  deed.  It  is  in  their  possession,  and 
they  are  the  real  plaintiffs,  for  whose  benefit  the  action  is  brought.  It 
is  not  mere  inducement,  but  the  foundation  of  his  title,  as  stated  in  the 
replication.  3.  The  replication  is  bad  on  general  demurrer ;  for  this 
is  not  an  absolute  assignment  of  the  debt,  but  only  a  mortgage  of  it 
with  a  proviso  of  redemption.  Therefore  some  beneficial  interest 
remained  in  the  bankrupt,  and  passed  to  his  assignees  under  the  fiat, 
for  he  might  have  filed  a  bill  to  redeem  the  security.  In  Carvalho  v. 
Burn,  4  B.  &  Ad.  393,  (24  E.  C.  L.  R.,)  (a),  Littledale,  J.,  states 
the  rule  to  be,  that,  "if,  at  the  time  of  the  bankruptcy,  the  bank- 
rupt possessed  the  possibility  of  interest  from  which  a  benefit  to 
his  creditors  might  result;  if  he  had  the  legal  interest  in  any  pro- 
perty, and  was  uncertain  whether  he  would  hold  any  part  of  it,  or, 
if  any,  what  part,  as  trustee  for  others ;  the  whole  would  pass  by  the 
assignment."  Carpenter  v.  Marnell,  3  B.  &  P.  40,  is  to  the  same  effect. 
There  should  be  an  averment  that  no  interest  whatever  could  or  did  pass 
to  the  assignees.  Besides,  the  assignment  is  made  only  as  a  "  further 
security,"  so  that  there  may  be  other  securities  in  the  hands  of  the 
assignees  of  the  bond,  which  can  therefore  only  be  made  to  contribute 
rateably  with  the  rest.  In  Leslie  v.  O-uthrie,  1  New  Ca.  697,  (27  E. 
C.  L.  R.,)  the  assignment  was  absolute,  and  not  merely  by  way  of  mort- 
gage ;  and  in  Winch  v.  Keeley,  1  T.  R.  619,  though  there  was  a  proviso 
of  a  similar  kind,  the  point  was  not  made. 

R.  V.  Richards,  contra,  was  stopped  by  the  Court  as  to  the  first 
point.  As  to  the  want  of  profert,  this  is  not  a  deed  under  which  the 
plaintiff  claims  at  all ;  he  has  no  right  to  the  possession  of  it.  He  only 
pleads  it  to  rebut  the  general  assignment  under  the  bankruptcy.  The 
bond,  and  not  the  assignment  of  it,  is  his  title.  The  general  exceptions 
to  the  necessity  of  profert  are  stated  in  the  notes  to  Jevens  v.  Harridge, 
1  Wms.  Saund.  9,  5th  ed.  Here  the  deed  is  mere  inducement,  and 
shows  no  legal  interest  whatever.  [Lord  Denman,  C.  J.  We  think 
your  answer  sufficient  on  this  point.]  As  to  the  third  point,  if,  in  Winch 
v.  Keeley,  1  T.  R.  619,  no  such  point  was  made,  it  must  be  inferred  that 
the  point  was  not  considered  tenable.  That  case  is  an  authority,  though 
it  has  not  been  supported  to  its  full  extent.  Dean  v.  James,  1  A.  &  E. 
809,  (28  E.  C.  L.  R.,)(6)  shows  that  notice  to  the  defendant  was  neces- 
sary, which  is  here  averred.  It  is  admitted  that  there  was  a  just  debt ; 
that  it  exceeds  the  amount  of  the  bond;  and  that  it  was  not  paid  on  the 
day  named  in  the  deed.  The  assignees,  therefore,  can  have  no  interest 
in  it,  unless  they  redeem  it  by  paying  more  than  its  value. 

Swann,  in  reply.     As  to  profert,  it  is  immaterial  that  the  deed  passes 


(a) 


Affirmed  on  error,  Burn  v.  Carvalho,  1  A.  A  E.  883,  (28  E.  C.  L.  B.) 
And  see  Buck  v.  Lee,  Ibid.  804. 
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no  legal  interest,  for  profert  must  be  made  even  of  a  deed  of  attornment 
when  a  deed  is  necessary ;  Com.  Dig.  Pleader  (0  7.)  Nor  is  it  mere, 
inducement,  but  the  very  ground  of  the  replication. 

Lord  Denman,  C.  J. — The  plaintiff  is  entitled  to  judgment.  The  first 
objection  has  no  foundation.  The  replication  confesses  the  facts  in  the 
plea,  but  shows  that  all  interest  in  the  bond  had  been  made  over  to  the 
two  assignees,  Gardiner  and  Elgie.  To  traverse  the  conclusion  of  the 
plea  would  be  to  traverse  mere  matter  of  law.  As  to  the  second  objec- 
tion, the  plaintiff's  title  is  on  the  bond ;  the  assignment  of  it  only  prevents 
it  from  vesting  in  the  assignees  under  the  fiat.  Messrs.  Gardiner  and 
Elgie  had  an  interest  under  the  deed  adverse  to  that  of  the  plaintiff;  and 
the  latter  has  ito  right  to  possession  of  the  bond.  On  the  third  point,  this  is 
a  complete  transfer  of  the  equitable  interest  in  the  bond.  It  appears  on 
the  pleadings  that  the  security  pledged  is  altogether  for  money ;  had 
land  been  the  subject  of  the  mortgage,  perhaps  it  might  have  been 
necessary  to  show  that  no  beneficial  interest  remained  in  the  mortgagor. 

Pattesopt,  J. — I  am  of  the  same  opinion.  The  plea  concludes,  that, 
by  reason  of  the  premises,  and  by  force  of  the  statute,  the  said  J.  and  K. 
became  assignees  of  the  estate,  and  entitled  to  the  said  debt  and  cause 
of  action.  To  traverse  this  would  be  a  traverse  of  a  virtute  cujus  in  its 
strictest  sense,  and  would  admit  all'the  preceding  facts  in  the  plea,  (a) 
As  to  the  want  of  profert,  it  is  unnecessary.  If,  indeed,  there  could  be 
an  assignment  at  law,  and  the  assignees  had  been  the  plaintiffs,  they 
must  have  made  profert  of  the  deed.  The  necessity  of  profert  stands 
on  the  relation  of  the  parties  on  the  record ;  and,  although  the  action  is 
certainly  brought  for  the  benefit  of  the  assignees,  yet  this  is  not,  for  all 
purposes,  the  same  as  if  if  had  been  brought  by  the  assignees  themselves 
in  their  own  names.  The  deed  is  here  inducement  only,  and  not  the 
foundation  of  the  action.  On  the  third  point,  it  appears  that  the  debt  is 
of  larger  amount  than  the  sum  due  on  the  bond.  If,  indeed,  it  had 
appeared  that  there  were  other  securities  given  for  the  same  debt,  so  as 
to  make  it  doubtful  whether  there  might  not  be  some  beneficial  interest 
in  the  bond  remaining  in  the  obligee  after  payment  of  his  debt,  it  might 
have  been  necessary  to  make  some  further  averments:  what  the  effect 
might  have  been,  it  the  amount  due  on  the  bond  had  been  greater  than 
the  debt  due  from  the  obligee,  it  is  unnecessary  for  us  to  decide. 

Williams,  J. — The  assignment  is  no  part  of  the  plaintifPs  title,  but  is 
inconsistent  with,  and  adverse  to,  it.  As  to  the  interest  remaining  in 
the  assignor  under  the  circumstances  stated  in  the  pleadings,  I  am  at  a 
loss  to  discover  what  it  could  be. 

Coleridge,  J. — Profert  is  not  required  of  a  party  not  entitled  to  posses- 
sion of  the  deed.  Here  it  is  an  instrument  adverse  to  the  plaintiff's  title  ? 
and,  although  there  may  be  an  identity  of  interest  between  the  plaintiff 
and  the  parties  who  are  suing  in  his  name  by  virtue  oT  the  assignment, 
yet  on  a  question  of  profert  we  must  look  only  to  the  actual  parties  on 
the  record,  and  the  interest  which  they  derive  under  the  instrument 
referred  to. 

S.  Judgment  for  the  plaintiff. 

(«)  See  note  (5)  to  Benntl  v.  Fitting,  Wins.  Saunds.  23.  Craven  ▼.  Sandtnon,  4  A.  &  K 
666  i  (31  Eng.  Com.  Law  Reps.  165.) 
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BATSON  and  others  against  SPEARMAN.— p.  298. 

Debt  against  A.  on  a  joint  and  several  bond  by  A.  R,  and  C.  By  the  condition  (which  recited 
an  agreement  by  the  plaintiffs,  bankers,  to  advance  moneys  not  exceeding  200/.  at  any  one 
time,  to  B.  on  security,)  the  bond  was  to  be  void  if  A.,  B.,  and  C,  or  either  of  them,  bhould 
pay  to  the  plaintiffs  all  such  suras  not  exceeding  200/.  as  plaintiffs  should  advancc'fbr  or  on 
account  of  bills  from  time  to  time  drawn  by  B.  on  plaintiffs,  within  three  calendar  montht 
"  after  receiving  notice  to  pay  such  sums"    Held,  that  the  bond  was  a  continuing  security. 

field  also,  on  general  demurrer,  that,  in  assigning  a  breach  of  the  condition,  it  was  not  enough 
to  aver  that  defendant  "  had  and  received  notice"  that  certain  sums  were  due  from  B.,  with- 
out averring  a  notice  or  request  to  pay. 

Debt  on  bond.  The  bond  was  a  joint  and  several  one  by  defendant, 
by  G.  Rutherford,  and  by  Henry  Boag.  The  condition,  as  set  out  on 
oyer,  was  the  following :  "  Whereas  the  said  G.  Rutherford  hath 
opened  an  account  with  the  said  W.  S.  Batson,  J.  Wilson,  and  J.  Lang- 
horn"  (the  plaintiffs)  "  at  their  agent's  office  in  Alnwick  in  the  county  of 
Northumberland,  and  the  said  W.  S.  Batson,  J.  Wilson,  and  J.  Lang- 
horn  have  agreed  to  discount  bills  of  exchange  and  otherwise  pay,  lend, 
and  advance  to  or  for  the  said  G.  Rutherford,  if  he  should  have  occa- 
sion, any  sum  or  sums  of  money,  not  exceeding  at  any  one  or  more* time 
or  times  the  sum  of  200/.  in  the  whole,  upon  having  such  security  for  the 
repayment  thereof,  with  interest,  as  is  contained  in  the  above-written 
obligation  with  such  condition  as  hereinafter  contained.  Now  the  con- 
dition of  the  above-written  obligation  is  such,  that,  if  the  said  G.  Ruther- 
ford, Henry  Boag,  and  R.  Spearman  the  younger"  (the  defendant,)  "  or 
either  or  any  of  tnem,  their  or  either  or  any  of  their  executors  or  admin- 
trators,  or  any  person  or  persons  on  their  behalf,  do  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  W.  S.  Batson,  J.  Wilson,  and 
J.  Langhorn,  and  all  and  every  other  person  or  persons  who  shall  or 
may  become  partner  or  partners  with  them  in  the  said  banking  business, 
or  any  or  either  of  them  (or  other  the  firm  of  the  said  house  for  the  time 
being,)  and  their  and  each  and  every  of  their  executors  and  administra- 
tors, all  and  every  such  sum  and  sums  of  money,  not  exceeding  the  sum 
of  200/.  as  aforesaid,  as  the  said  W.  S.  Batson,  J.  Wilson,  and  J.  Lang- 
horn,  or  any  or  either  of  them,  or  any  future  partner  or  partners  of  the 
said  firm,  or  other  the  firm  of  the  house  for  the  time  being,  shall  advance 
and  pay,  or  be  liable  to  advance  and  pay,  for  or  on  account  of  their 
accepting  or  paying  any  bill  or  bills  of  exchange,  drafts,  notes,  or  other 
securities  or  engagements  whatsoever,  which  he  the  said  G.  Rutherford 
shall  from  time  to  time  draw  upon,  or  desire  or  request  to  be  paid  by, 
them,  or  make  payable  at  their  banking  bouse,  or  which  shall  be  dis- 
counted or  paid,  or  credited  in  advance  by  them,  for  the  said  G.  Ruther- 
ford, and  also  all  and  every  other  sum  and  sums  of  money  which  they 
the  said  W.  S.  Batson,  J.  Wilsoh,  and  J.  Langhorn,  or  any  or  either  of 
them,  or  other  the  firm  of  the  house  for  the  time  being,  shall  have  laid 
out,  paid  or  advanced,  or  become  in  anywise  liable  to  advance  or  pay, 
to  any  person  or  persons  whomsoever,,  to  or  for  or  on  the  credit  of  the 
said  G.  Rutherford,  or  otherwise  on  his  account,  together  with  such  law- 
ful charges  and  allowances  for  advancing  and  paying  such  bill  or  bills, 
drafts,  notes,  securities,  and  engagements,  as  are  usually  charged  by 
bankers  in  such  and  the  like  cases,  and  interest  after  the  rate  of  5/.  per 
cent,  per  annum  for  such  sums  as  they  shall  be  in  advance  or  in  balance 
against  the  said  G.  Rutherford,  within  three  calendar  months  after  receiv- 
ing notice  to  pay  and  satisfy  such  sum  and  sums  of  money,  or  the  interest 
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so  to  accrue  due  as  aforesaid,  then  the  above-written  obligation  shall 
be  null  and  void,  or  else  shall  be  and  remain  in  full  force  and  entire." 

Plea.  Payment  to  plaintiffs  by  the  said  G.  Rutherford  according  to  the 
form  and  effect  of  the  condition. 

.  Replication.  That,  after  making  the  said  writing  obligatory,  plaintiffs 
advanced  and  paid  divers  large  sums  amounting  to  200/.  for  and  on  ac- 
count of  paying  divers  bills,  notes,  and  other  securities  which  the  said  G. 
Rutherford  had  drawn  on  plaintiffs,  and  for  and  on  account  of  paying 
other  bills,  &c,  made  payable  by  the  said  G.  Rutherford  at  plaintiff's 
banking  house :  That  a  large  sum,  to  wit  200/.,  for  and  on  account  of 
the  moneys  so  advanced  and  paid  by  plaintiffs,  and  of  interest  thereon 
after  the  rate  mentioned  in  the  condition,  was,  at  the  time  of  giving  the 
notice  thereinafter  mentioned,  due  from  the  said  G.  Rutherford, "  whereof 
the  defendant,  three  calendar  months  before  the  commencement  of  this 
suit,  to  wit  on  &c,  had  and  received  notice."  And  the  replication 
averred,  nonpayment  by  the  defendant  or  his  co-obligors.     Verification. 

Rejoinder.  That,  after  the  making  of  the  writing  obligatory,  plaintiffs 
advanced  and  paid  divers  sums  for  and  on  account  of  paying  divers  bills, 
notes,  and  other  securities,  which  the  said  G.  Rutherford  then  drew  on 
plaintiffs,  and  for  and  on  account  of  paying  divers  other  bills,  &c,  which 
the  said  G.  Rutherford  then  made  payable  at  the  banking  house  of 
plaintiffs ;  that  the  last-mentioned  sums  so  paid  by  plaintiffs  amounted  to 
200/. ;  that  the  said  G.  Rutherford,  according  to  the  condition  of  the  said 
writing  obligatory,  repaid  to  plaintiffs  the  said  last-mentioned  sums  to  the 
amount  of  200/. ;  and  that  the  sums  of  money,  alleged  in  the  replication 
to  have  been  advanced  and  paid  by  plaintiffs,  were  paid  after  the  said  sums 
mentioned  in  the  rejoinder  had  been  so  advanced  and  paid  by  plaintiffs, 
and  also  after  the  same  had  been  so  repaid  by  the  said  G.  Rutherford  as 
aforesaid.    Verification.     General  demurrer. 

W.  H.  IVatson,  for  the  plaintiff.  This  is  a  continuing  security ;  Wil- 
liams v.  Rawlinscm,  3  Bing.  71 ;  (S.  C.  Rv.  &  Moo.  233;  1 1  Eng.  Com. 
Law  Reps.  34.)  (Lord  Desman,  C.  J.  We  are  satisfied  this  is  a  con- 
tinuing guaranty.    There  is  no  doubt.) 

Wightman,  contra.  The  replication  is  bad.  The  liability  of  the  de- 
fendant is  only  a  collateral  one,  as  surety  for  Rutherford :  there  ought 
therefore  to  be  a  distinct  averment  of  a  request  to  pay ;  Birhs  v.  Trip- 
pet,  1  Saund.  32,  and  note  (2)  to  that  case. (a)  Even  the  general  aver- 
ment of  licet  saepius  requisitusis  not  inserted  here  ;  nor,  if  it  were,  would 
it  be  sufficient ;  Bach  v.  Owen,  5  T.  R.  409,  per  Bullek,  J.(b)  [Pat- 
teson,  J.  Would  not  that  rather  be  matter  for  special  demurrer  ?]  It 
is  substance,  and  part  of  the  very  terms  of  the  contract.  The  condition 
is  that  the  obligors  shall  pay  "within  three  calendar  months  after 
receiving  notice  to  pay."  Here  there  is  neither  notice  to  pay,  nor  a 
request  to  pay.  The  defendant  has  a  right  to  require  compliance  with 
these  terms  before  a  security  is  enforced  against  him,  on  the  face  of 
which  he  appears  to  be  a  mere  surety. 

,  W.  H.  Watson,  in  reply.  This  is,  at  most,  only  ground  of  special 
demurrer.  It  is  averred  that  the  defendant  received  notice  that  the 
money  was  due  from  the  principal.  The  money  being  in  fact  due,  and 
notice  having  been  given  to  the  defendant,  the  plaintiff  has  done  all 
that,  on  a  reasonable  construction  of  the  condition,  can  be  required  of 
him ;  the  defendant  stipulates  for  notice,  and  not  for  any  request. 

[a)  1  Wma.  Sannd.  83  a. 

[b)  But  see  BowcUU  t.  Parsons,  10  East,  859 ;  Radford  t.  Smith,  8M.&W.  254,  258. 
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Per  Curiam.  (Lord  Denmapt,  C.  J.  Pattesou  ,  Williams,  and  Cole- 
ridge, Js.) — The  notice  alleged  is  only  notice  that  Rutherford  was  in 
arrear ;  this  would  be  satisfied  by  showing  that  an  account  had  from 
time  to  time,  been  made  out  and  sent,  without  showing  any  request  to 
settle  it,  or  to  pay. 

IV.  H.  Watson  then  applied  for  leave  to  amend  which  was  granted. 

S.  Leave  for  plaintiff  to  amend. 


PEARSON,  Assignee  of  GRAHAM,  a  Bankrupt,  &c.  against  ROGERS, 
GRAHAM,  and  PENN.— p.  303. 

Trover  by  assignee  of  bankrupt  for  goods  of  the  plaintiff  as  assignee,  laying  a  conversion  by 
throe  defendants.  G..  R..  and  P. 

Plea  by  defendants  R.  and  P.,  that  after  the  bankruptcy,  and  two  calendar  months  before  the 
fiat,  the  plaintiff,  as  assignee,  to  wit,  by  the  relation  of  his  title  to  the  act  of  bankruptcy, 
though  not  then  appointed  assignee,  was  owner,  and  entitled  to  the  possession,  of  the  goods, 
and  the  bankrupt  was  possessed  of  ihem  subject  to  such  title  of  the  plaintiff;  that  two  calendar 
months  before  the  fiat,  the  defendant  R.  bona  fide  bought  of  the  bankrupt,  who  then  bona  fide 
■old  and  delivered  to  R.,  the  said  goods  at  a  reasonable  price,  and  that,  at  the  time  of  the  sale, 
neither  of  the  defendants  had  notice  of  any  prior  act  of  bankruptcy ;  whereby  R.  become 
possessed  of  the  goods  as  of  his  own  property,  and  that  he,  being  so  possessed,  and  P.,  as 
his  servant,  converted  them  ;  which  is  the  same  grievance,  &c,  without  this,  that  at  the  time 
of  the  said  conversion  the  goods  were  the  properly  of  the  plaintiff  as  assignee.  Conclusiou 
to  the  country. 

Held,  on  special  demurrer  to  the  plea,  that  the  introductory  part  of  it  confessed  and  avoided  the 
declaration,  and  the  traverse  was  therefore  idle. 

Quaere,  whether  the  plaintiff  might  have  pleaded  the  traverse  as  immaterial,  and  pleaded  over  7 

Trover  by  the  assignee  of  James  Graham,  a  bankrupt,  for  goods  the 
property  of  plaintiff  as  such  assignee,  laying  a  conversion  by  the  three 
defendants. 

Plea,  by  two  of  the  defendants,  Rogers  and  Penn.  That  after  Graham 
became  a  bankrupt,  and  more  than  two  calendar  months  before  the  date 
and  issuing  of  the  fiat,  and  before  the  grievances  complained  of,  plaintiff, 
as  assignee  of  Graham  (to  wit,  by  reason  of  the  relation  of  his,  the  plain- 
tiffs title,  as  such  assignee  to  the  time  of  the  bankruptcy,  though  not 
then  appointed  to  be  assignee,)  was  the  owner  of,  ana  entitled  to,  the 
possession  of  the  goods  as  of  his  property  as  such  assignee ;  and  the  said 
Graham  was  then  (subject  only  to  such  title  of  the  plaintiff  as  assignee 
by  relation,)  possessed  of,  and  entitled  to,  the  same  goods;  and  there- 
upon, after  the  bankruptcy  of  Graham,  and  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  fiat,  while  plaintiff  was  such 
owner  and  so  entitled,  and  Graham  so  possessed  and  entitled,  defendant 
Rogers  bona  fide  bought,  at  a  reasonable  price,  of  the  said  Graham,  and 
Graham  then  bona  fide  sold  and  deliverea  to  defendant  Rogers,  at  such 
price,  the  said  goods ;  and  that  at  the  time  of  the  said  purchase,  sale, 
and  delivery,  defendants  had  not,  nor  had  either  of  them,  notice  of  any 

Srior  act  of  bankruptcy  by  Graham ;  whereupon  and  whereby  defendant 
Logers  became  possessed  of  the  goods  as  of  his  own  property,  and, 
being  so  possessed,  he,  in  his  own  right,  and  defendant  Penn  as  his  ser- 
vant, converted  them  &c,  which  is  the  same  grievance,  &c,  "  without 
this,  that  at  the  time  of  the  %aid  conversion,  tne  said  goods  or  any  of 
them  were  the  property  of  the  plaintiff  as  assignee  as  aforesaid,  or  of 
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right  belonged  or  appertained  to  him  as  assignee  as  aforesaid."   Conclu- 
sion to  the  country. 

Demurrer,  assigning  (inter  alia)  the  following  causes.  That  the  plea 
in  the  inducement  confessed  a  property  in  plaintiff  as  assignee,  and  then 
confessed  a  conversion  by  the  purchase  and  sale  to  Rogers,  and  allegdtl 
matter  in  supposed  avoidance  of  such  conversion  which  the  plaintiff  had 
no  opportunity  of  traversing  or  replying  to.  That  the  plea  ought  to  have 
concluded  with  a  verification.  Tliat  the  plea,  after  confessing  a  conver- 
sion, and  alleging  matter  in  supposed  avoidance,  went  on  to  allege  a 
subsequent  conversion,  being  the  same  mentioned  in  the  declaration,  and 
concluded  with  a  traverse,  mat  at  the  time  of  the  last-mentioned  conver- 
sion, the  goods  were  the  property  of  plaintiff  as  assignee.  That  the  plea 
was  double,  because  two  conversions  were  shown  therein,  and  distinct 
answers  were  given  to  each.  That  it  contained  several  distinct  matters 
of  defence,  and  that  the  matters  stated  in  the  inducement  were  inconsis*- 
ent  with  the  traverse  at  the  end.  That  it  ought  not  to  have  concluded 
with  a  traverse ;  and  that  the  traverse  was  of  a  supposed  conversion,  not 
alleged  in  the  declaration,  and  raised  an  immaterial  issue.  That  the  real 
question  was  thereby  evaded,  or  not  directly  or  formally  raised,  and  the 
issue  was  attempted  to  be  mixed  up  with  a  supposed  subsequent  conver- 
sion altogether  beside  the  real  question  to  be  tried.  That  defendants,  by 
tendering  an  issue,  precluded  plaintiff  from  new  assigning,  if  necessary. 
That  whereas  the  declaration  alleged  a  joint  conversion  by  three  de- 
fendants, the  plea  confessed,  and  attempted  to  justify,  a  conversion  by 
two  of  them  only,  and  averred  the  conversion  so  confessed  to  be  the  same 
as  that  mentioned  in  the  declaration,  although  the  two  were  manifestly 
different  and  inconsistent.  That  the  inducement  wa3  in  the  nature  of  a 
confession  and  avoidance  of  plaintiffs  title,  and  the  plea  therefore  ought 
to  have  concluded  with  a  verification,  and  not  to  the  country;  and  that 
the  traverse  was  a  negative  pregnant,  implying  a  denial,  as  well  of  the 
plaintiff's  character  as  assignee,  as  of  his  property,  as  such  assignee. 

Wigktman,  for  the  plaintiff.  The  plea  is  bad  for  the  reasons  speci- 
fied in  the  demurrer.  It  should  conclude  with  a  verification,  and  not 
with  a  special  traverse ;  for  the  facts,  stated  in  the  preceding  part  of  it, 
are,  if  true,  an  answer  to  the  action,  inasmuch  as  they  confess  the  pro- 
perty to  have  been  in  the  plaintiff  by  relation,  but  show  a  change  in  it 
by  a  bona  fide  sale  within  sect.  81  of  stat.  6  G.  4,  c.  16  ;(a)  the  plain- 
tiff should  therefore  have  an  opportunity  of  traversing  those,  facts.  The 
sale  to  Rogers  was  a  conversion,  but  the  plea  goes  on  to  state  a  subse- 
quent conversion  by  the  two  defendants,  and  then  avers  that  the  latter 
is  the  conversion  complained  of.  The  defendant  has  no  right  thus  to 
impose  a  conversion  on  the  plaintiff;  yet  if  the t traverse  is  material  and 
rightly  taken,  the  plaintiff  must  join  issue  on  it,  and  cannot  reply  or 
new  assign  any  other  conversion  than  the  one  alleged  by  the  defendant. 
The  facts  stated  are  no  defence  unless  they  admit  that  the  property  was 
in  the  plaintiff  at  the  time  of  the  conversion,  yet  they  conclude  with  a 
denial  of  the  property.  It  is  a  rule  that  where  the  plea  confesses  and 
avoids,  a  special  traverse  is  bad.  Helyar's  Case,  6  Rep.  24  i,  and  others 
cited  in  note  (5)  to  Salmon  v.  Smith,  1  Wms.  Saund.  207  c. 

CressweH,  contra.  The  traverse  is  good,  and  material,  and,  if  so,  it 
must  conclude  to  the  country.     Reg.  Gen.  Hil.  4  W.  4,  and  General 

(a)  See  now  stat.  2  &  8  Vict.  e.  29 
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Rules  and  Regulations,  sects.  10,  18.(a)  The  plea  substantially  admits 
a  conversion,  but  denies  the  property.  A  simple  denial  of  the  property 
would  have  failed,  for,  according  to  Pearson  v.  Graham,  6  A.  &  E.  899, 
900,  (33  E.  C.  L.  R.,)  it  should  seem  that  there  was  a  property  in  the 
assignee  by  relation  at  the  time  of  the  sale ;  so  that,  if  the  defendant 
had  merely  traversed  the  property,  the  plaintiff*  would  have  relied 
on  the  sale  as  a  conversion,  and  would  have  succeeded  upon  that  issue. 
Here  the  inducement  states  special  circumstances  consistent  with  the 
traverse,  and  points  out  the  conversion  which  it  professes  to  justify.  It 
is  not  true  that  two  conversions  are  justified  in  the  plea.  The  first  is  a 
conversion  by  Rogers  alone,  viz.  the  sale  and  delivery  to  him ;  this  is 
not  a  joint  conversion,  and  is  therefore  not  the  conversion  complained  of. 
The  plea  admits  a  property  in  the  plaintiff  by  relation  until  the  sale  to 
Rogers ;  after  the  property  has  passed  to  Rogers  the  plea  admits  a  joint 
conversion,  and  then  concludes,  as  it  ought,  with  a  special  traverse  of 
the  plaintiff's  property.  Under  that  traverse  the  plaintiff  must  show 
property  at  the  time  of  the  conversion.  It  is  not  only  the  right,  but  the 
duty,  of  the  defendant  to  specify  the  conversion  which  he  assumes  to  be 
intended  by  the  declaration,  and  which  he  intends  to  justify. 

But,  supposing  the  traverse  to  be  bad,  the  plaintiff  is  not  in  a  condi- 
tion to  insist  upon  this  objection  without  specially  assigning  it  as  ground 
of  demurrer :  it  is  not  enough  to  say  that  the  plea  "  ought  not  to  have 
concluded  with  a  traverse,"  but  it  should  be  shown  why  the  traverse  is 
bad.  The  traverse  is,  at  most,  only  immaterial,  and  the  plaintiff  might 
have  replied  over,  or  taken  issue  on  the  inducement ;  nor  is  there  any 
reason  why  he  should  not  have  denied  the  identity  of  the  conversion  by 
new  assigning  another  than  the  one  justified  by  the  plea.  Suppose,  how- 
ever, the  plaintiff  had  joined  issue  on  the  traverse,  all  the  circumstances 
stated  in  the  inducement  would  have  been  inquired  into  at  the  trial :  In 
Craven  v.  Sanderson,  4  A.  &  E.  666,  (31  E.  C.  L.  R.,)  where  it  had 
been  held  at  Nisi  Prius  that  by  taking  issue  on  a  special  traverse  the 
matters  alleged  by  way  of  inducement  were  admitted,  this  Court  ruled 
differently,  and  granted  a  new  trial  upon  that  ground. 

As  to  the  supposed  inconsistency  of  justifying  a  conversion  by  two  de- 
fendants, when  the  declaration  imputes  a  joint  conversion  by  three,  the 
defendants  who  have  pleaded  separately  need  only  plead  a  justification 
sufficient  for  themselves. 

With  respect  to  the  last  cause  of  demurrer,  it  is  not  true  that  the  tra- 
verse involves  any  denial  of  the  plaintiff's  character  as  assignee,  which 
is  clearly  admitted  on  these  pleadings ;  Reg.  Gen.  Hil.  4  W.  4,  General 
Rules  and  Regulations,  s.  21.(6) 

Wightman9  in  reply.  The  objection  is,  not  that  the  traverse  con- 
cludes to  the  country,  but  that  there  is  any  traverse  at  all ;  the  case  is, 
therefore,  not  within  the  new  rules.  The  defendant  should  have  con- 
fessed the  property  of  the  plaintiff,  and  not  the  conversion :  whereas  he 
confesses  the  conversion,  and  then  denies  the  property.  If  the  traverse 
were  omitted1,  the  plea  would  be  a  good  defence  under  sect.  81  of  stat.  6 
G.  4,  c.  16.  The  case  is  analogous  to  that  of  a  sale  of  goods  in  market 
overt,  which  should  be  pleaded  without  a  traverse  of  the  property ;  Com. 
Dig.  Pleader,  G.  5.  Stancliffe  v.  Hardwick,  2  C.  M.  &  R.  1,  S.  C.  5 
Tyrw.  551,  shows  that  it  is  a  question  of  conversion,  and  not  of  property, 
and  the  plea  should  conclude  with  a  verification.  In  effect,  the  plea  admits 

(a)  6  B.  &  Ad.  t.,  vi,  (27  £.  0.  L.  B.) 
(6)  Ibid.  Yii. 
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the  title  of  the  plaintiff  by  alleging  that  a  certain  sort  of  property  vested 
in  him  by  relation.  Cur.  adv.  vult. 

Lord  Dejmajt,  C.  J.  now  delivered  the  judgment  of  the  court. 
This  was  a  demurrer  to  the  plea  in  an  action  of  trover  at  the  suit  of 
the  assignee  of  a  bankrupt.  Many  grounds  of  demurrer  were  assigned, 
but  the  principal  ground,  into  which,  indeed,  all  the  others  may  be 
resolved,  was,  that  a  special  traverse  was  taken  by  the  plea  after  the 
allegation  of  matter  professing  to  be  inducement,  but  which  amounted,  in 
truths  to  confession  and  avoidance.  No  doubt  can  be  entertained  but 
that  this  ground  of  demurrer  is  fatal,  if  it  be  established  to  exist.  See 
the  cases  collected,  Salman  v.  Smith,  note  (5),  1  Wms.  Saund.  207  c,  and 
Dennet  v.  Filkins,  note  2,  1  Wms.  Saund.  22.  The  law  with  respect  to 
special  traverses  is  well  stated  in  Stephen  on  Pleading,  205,  et.  seq. 

Upon  attentively  considering  this  plea  we  are  satisfied  that  the  intro- 
ductory part  of  it  does  confess  and  avoid  the  declaration,  and  therefore 
that  the  traverse  is  idle,  and  the  plea  bad.  The  declaration  charges  a 
joint  conversion  by  the  defendants.  The  plea  admits  the  property  in 
the  goods  to  have  been  in  the  plaintiff  by  operation  of  law,  but  alleges  a 
bona  fide  purchase  of  it  by  one  of  the  defendants  more  than  two  monthn 
before  the  issuing  of  the  fiat  in  bankruptcy  without  notice  of  an  act  of 
bankruptcy;  it  then  alleges  the  possession  of  the  goods  by  that  defendant, 
and  *he  joint  conversion  by  both.  This  is  a  direct  confession  of  a  con- 
version, and  an  avoidance  of  it  by  showing  that  it  was  a  rightful  conver- 
sion by  reason  of  the  bona  fide  purchase. 

It  may  be  very  doubtful  whether  the  plaintiff  could  have  treated  the 
traverse  of  the  goods  being  the  property  of  the  plaintiff  at  the  time  of  the 
conversion,  as  an  immaterial  traverse,  and  pleaded  over  to  the  introduc- 
tory matter ;  a  power  which,  we  may  observe,  was  not  given  by  the  rule, 
Hilary  term,  4  W.  4,  s.  13,  but  only  preserved  by  it.  It  is  sufficient  to 
say  that  he  was  not  bound  so  to  treat  it ;  and  it  is  obvious  that  if  he  had, 
the  question  as  to  the  fraverse  being  immaterial,  or  not,  must  have  been 
raised  by  a  demurrer  on  the  part  of  the  defendants. 

Judgment  must  be  for  the  plaintiff. 

Leave  was  given  to  the  defendants  to  amend;  but,  it  being  afterwards 
represented  to  the  court  by  M  ightman  that  there  had  been  a  trial  at  the 
assizes  against  the  defendant  A.  Graham,  (a)  and  that  contingent  damages 
had  been  at  the  same  time  assessed  against  the  other  two  defendants,  the 
court  withdrew  the  leave  to  amend,  and  gave 

S.  Judgment  for  the  plaintiff. 

(a)  See  Pearson  v.  Graham,  6  A.  &,  E.  899,  (33  Eng.  Com.  Law  Reps.  239.) 


The  QUEEN  against  The  Inhabitants  of  SOMERBY.— p.  310. 

A  pauper,  apprenticed  to  a  carpenter  in  parish  S.,  being  disabled  by  an  accident  from  working 
in  hiii  businesft,  was  taken  by  his  master  to  his  (the  apprentice's)  father's  house  in  parish  M. 
for  the  benefit  of  surgical  attendance.  He  resided  there  forty  days,  and  during  such  resi- 
dence was  employed  by  his  master  to  sell  tickets  in  a  lottery  in  which  the  prizes  were  articles 
manufactured  by  the  master,  and  was  allowed  by  him  la.  on  each  ticket  sold,  in  aid  of  his 
maintenance :  Held,  that  he  gained  a  settlement  in  M.,  although  the  sale  of  such  tickets  wat 
illegal. 

On  appeal  against  an  order  of  justices  removing  John  Dixon  from  the 
vol.  xxxvi. — 12 
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parish  or  township  of  Melton  Mowbray  in  Leicestershire,  to  the  pariah 
of  Somerby  in  the  same  county,  the  sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

The  pauper,  John  Dixon,  was  by  indenture,  dated  September  21st, 
1805,  bound  apprentice  to  William  Lane,  of  Somerby,  carpenter  and 
joiner,  from  the  5th  day  of  the  same  month,  for  the  term  of  seven 
years.  The  indenture  contained  covenants  that  the  pauper  should  do 
all  lawful  commands  of  his  master,  and  that  his  master  should  find  him 
board,  lodging,  and  washing  during  the  term.  The  pauper  served  six 
years  and  two  months  in  Somerby  under  this  indenture,  when  he  met 
with  an  accident,  and  became  unable  to  work.  He  was,  in  consequence, 
taken  by  his  master,  on  the  morning  following  the  accident,  to  his  father's 
house  in  Melton  Mowbray  (which  was  six  miles  from  Somerby)  for  the 
benefit  of  a  surgeon's  attendance,  and  he  slept  at  his  father's  house  from 
that  time  until  the  cancellation  after  mentioned,  being  a  period  of  more 
than  seventy  days.  His  master  called  upon  him  at  his  father's  house 
from  time  to  time,  to  see  how  he  was ;  and  during  that  time,  and  whilst 
he  was  incapacitated  from  his  ordinary  employment  under  the  indenture, 
his  master  asked  him  to  carry  out,  and  sell  in  the  villages  round  about 
Melton  Mowbray,  lottery  tickets,  by  which  the  holders  would  be  entitled 
to  draw  in  a  lottery,  where  the  prizes  were  articles  manufactured  by  the 
master  in  his  trade.  This  the  pauper  consented  to  do,  and  did,  until 
the  cancellation  after  mentioned.  As  a  compensation  for  this  service, 
the  pauper  received  1*.  on  the  sale  of  each  ticket,  which  his  master 
observed  would  help  to  maintain  him.  The  master  also,  on  first  taking 
the  pauper  to  Melton  Mowbray,  promised  to  pay  the  surgeon  his  biir, 
but,  he  failing  to  do  so,  the  pauper  paid  it  himself.  On  the  1st  of  Feb- 
ruary, 1812,  the  pauper's  father  bought  out  the  pauper's  time  for  two 
guineas,  which  he  paid  to  the  master.  His  indenture  was  thereupon 
cancelled,  and  the  master  received  such  tickets  as  remained  unsold. 

The  questions  for  the  opinion  of  the  Court  were  whether,  under  the 
circumstances  stated  in  the  case,  there  was  either  maintenance  of  the 
apprentice  by  the  master  in  Melton  Mowbray  under  the  indenture  or  ser- 
vice by  the  apprentice  in  Melton  Mowbray  under  it.  If  the  Court 
should  be  of  opinion  that  there  was  either  such  maintenance  or  such  ser- 
vice, the  order  of  sessions  was  to  be  quashed ;  if  otherwise,  to  be  con- 
firmed. 

Sir  W.  W.  Follett,  Burnaby,  and  Goldsmid,  in  support  of  the  order 
of  sessions.  There  was  neither  maintenance  nor  service  under  the  inden- 
ture. Any  assistance  the  pauper  may  have  received  from  the  sale  of 
lottery  tickets  was  unconnected  with  his  service  as  apprentice,  and  was 
the  subject  of  a  distinct  contract.  The  surgeon's  bill  was  not  paid  by 
the  master,  nor  was  he  in  fact  liable  to  pay  it.  The  residence  at  Mel- 
ton Mowbray  should  have  been  for  the  purposes  of  the  apprenticeship, 
and  in  consequence  of  it;  Rex  v.  Ilkeston,  4  B.  &  C.  64,  (10  E.  C.  L. 
R.)  The  cases  of  Rex  v.  Stratford-upon-Avon,  11  East,  176,  and  Rex 
v.  Banbury,  3  B.  &  Ad.  706,  (23  E.  C.  L.  R.,)  will  be  relied  on ;  those 
cases  depend  on  Rex  v.  Charles,  Bur.  S.  C.  706,  but  there  the  master 
and  apprentice  were  both  resident  in  the  same  parish.  [Williams,  J. 
How  is  the  case  distinguishable  from  Rex  v.  Stratford-upon-Avon  ?  In 
that  case  as  in  this,  the  pauper  was  resident  in  a  different  parish  on 
account  of  sickness,  and  was  employed  by  the  master  to  go  errands,  and 
do  other  work  for  him.]  Here  the  only  employment  of  the  pauper  in 
Melton  Mowbray  was  not  only  unconnected  with  the  object  of  the 
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apprenticeship,  but  was  also  an  illegal  occupation.  There  are  several 
acts  of  parliament  which  make  the  sale  of  such  lottery  tickets  illegal,  (a) 
They  are  declared  by  the  legislature  to  be  a  nuisance.  [Lord  Denmax, 
C.  J.  Suppose  the  master  had  employed  his  apprentice  to  do  work  for 
him  on  the  highway  under  circumstances  that  occasioned  a  nuisance, 
would  he  gain  no  settlement?]  The  service  performed  would  give  no 
settlement  unless  the  master  could  have  compelled  him  to  do  it ;  other- 
wise he  might  gain  it  by  being  employed  to  make  signals  in  aid  of  smug- 
glers. As  to  the  maintenance  derived  from  the  sale  of  the  tickets,  it 
was  not  only  a  distinct  contract,  but  was  also  in  the  nature  of  a  bribe 
to  do  an  illegal  act. 

J.  Hiklyard  and  Q.  T.  WJiite,  contra,  were  stopped  by  the  Court. 

Lord  Denman,  C.  J.  The  relation  of  apprentice  continued  during 
the  residence  of  the  pauper  in  Melton  Mowbray.  As  to  the  alleged 
illegality  of  his  occupation  there,  it  would  be  hard,  under  such  circum- 
stances, to  deprive  him  of  his  right  of  settlement,  if  he  only  obeyed  his 
master's  orders.  If,  indeed,  the  master  and  his  apprentice  had  con- 
spired to  do  unlawful  acts,  the  case  might  have  been  different,  and  per- 
haps no  settlement  might  then  have  been  gained. 

Patteson,  Williams,  and  Coleridge,  Js.,  concurred. 

S.  Order  quashed. 

(a)  See  10  &  11  W.  8,  c.  17;  9  Ann.  c.  6  ;  8  G.  1,  c.  2;  12  G.  2,  c.  28;  42  G.  S,  c 
119. 


.    SHIPTON  against  THORNTON.— p.  314. 

1.  Where  goods  are  shipped  under  a  bill  of  lading  in  a  general  ship,  which  is  prevented  from 
completing  the  voyage  in  consequence  of  damage  occasioned  by  tempest,  quart,  whether  the 
master  is  bound,  if  he  has  an  opportunity,  to  forward  the  goods  by  some  other  conveyance 
to  the  place  of  destination. 

2.  At  any  rate,  he  is  at  liberty  to  do  so,  by  a  conveyance  equally  cheap,  if  he  think  (it ;  and 
if  the  goods  arrive  at  the  place  of  destination  by  such  other  conveyance,  he  is  entitled,  on  the 
freighter  obtaining  the  goods,  to  the  whole  freight  originally  contracted  for:  though  the 
freighter  was  named  as  consignee  in  the  original  bill  of  lading,  and  the  bill  of  lading  under 
which  the  goods  are  shipped  by  the  second  conveyance  makes  another  party  consignee, 
and  though,  by  the  second  conveyance,  the  goods  arc  carried  for  less  than  the  freight  ori- 
ginally contracted  for. 

3.  Defendant  was  interested  solely  in  certain  goods  conveyed  by  the  ship  S.,  and  was  also 
interested  jointly  with  his  partners,  who  with  him  formed  the  firm  of  T.  and  W.,  in  othei 
goods  also  sent  by  the  ship  S.  He  signed  a  promise  to  make  certain  payments  in  respect  of 
freight  on  board  the  S,  not  stating  upon  which  goods,  beginning,  UI  hereby  engage  to  pay,** 
but  signed  with  the  style  of  T.  and  W.  In  an  action  against  him  solely,  for  the  freight  of 
his  own  goods :  Held,  that  such  engagement  was  evidence  of  a  several  contract  by  him,  and, 
for  the  purpose  of  the  action,  required  only  one  stamp. 

4.  A  witness  called  by  plaintiff  stated,  on  the  voir  dire,  that  he  had,  as  agent  for  plaintiff, 
instructed  an  attorney,  E.,  to  commence  the  suit :  that  £.  had  carried  on  the  suit  to  a  certain 
stage,  and  had  died ;  that  witness  had  not  told  E.  that  he  was  to  look  to  the  plaintiff  only 
for  costs;  that  no  demand  of  costs  had  been  made  upon  himself;  and  that  he  had  not  been 
released.  It  did  not  appear  undef  what  circumstances  the  papers  had  been  handed  over  to 
the  present  attorney,  nor  whether  the  costs  of  E.  had  been  discharged.  Held,  that  these 
facts  did  not  show  an  interest  sufficient  to  disqualify  the  witness. 

Assumpsit.  The  first  count  of  the  declaration  (of  Trinity  term,  9  G. 
4,)  stated  that,  whereas,  before  the  making  of  the  promise,  &c,  plain- 
tiff was  master  and  owner  of  the  ship  James  Scott,  in  which,  before  the 
making  of  the  said  promise,  divers  goods,  to  wit,  &c,  had  been  shipped, 
to  be  carried  therein,  on  freight,  from  Singapore  in  the  East  Indies  to 
London,  consigned  to  defendant ;  and  whereas,  before  the  making  the  said 
promise,  the  said  ship,  in  the  course  of  the  voyage  from  Singapore  to 
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London,  by  and  through  the  perils  of  the  sea  and  stormy  weather,  &c, 
was  compelled  to  go  to  Batavia  in  the  island  of  Java,  at  which  place  the 
said  ship  afterwards,  and  before  the  making  of  the  said  promise,  arrived 
in  a  state  much  damaged ;  and  thereupon  and  there,  to  wit  at  Batavia 
aforesaid,  it  became  and  was  necessary  to  unload  the  said  goods,  wares, 
&c,  out  of  the  said  ship,  and  to  put  and  load  such  part  of  the  said  goods 
as  was  not  damaged  by  the  sea-water  or  otherwise,  amounting  to  divers, 
to  wit  &c.  (stating  quantity  of  goods,)  into  certain  other  ships  called 
The  Mountaineer  and  The  Sesostris,  for  the  purpose  of  carrying  the  said 
last-mentioned  goods  to  London ;  and  the  same  were  accordingly  un- 
loaded, and  put  and  loaded  into  and  on  board  of  The  Mountaineer  and 
The  Sesostris,  for  the  purpose  aforesaid,  by  means  and  in  consequence 
whereof  a  difference  in  the  amount  of  the  freight  of  the  said  last-men- 
tioned goods  arose,  on  account  of  their  being  carried  by  The  Moun- 
taineer and  The  Sesostris  instead  of  The  James  Scott,  of  all  of  which 
&c.  (notice  to  defendant,  to  wit  on  14th  October  1826,  at  London ;)  and 
thereupon  defendant,  afterwards,  to  wit  on  the  same  day,  &c,  in  consi- 
deration of  the  premises,  and  also  in  consideration  of  the  delivery  of  the 
said  last-mentioned  goods  to  defendant,  undertook  and  then  faithfully 
promised  plaintiff  to  pay  to  him  the  difference  in  the  amount  of  Vie  freight 
between  The  Mountaineer  and  The  Sesostris  and  The  James  Scott,  whem 
the  same  should  be  ascertained ;  averment,  that  the  difference  in  the 
amount  of  the  freight  between,  &c.  was  afterwards,  to  wit  on  the  2d  April 
1828,  at,  &c,  ascertained,  and  amounted  to  a  large,  &c,  to  wit  GOO/., 
whereof,  &c.  (notice  to  defendant.)  The  second  count  stated  the  load- 
ing of  the  goods  on  board  The  James  Scott,  whereof  plaintiff  was  master 
and  owner,  consigned  and  to  be  carried  as  in  the  first  count ;  that  it 
became  necessary  to  unload  and  reload  (as  in  the  first  count,  but  without 
stating  where  or  why;)  that  a  difference  of  freight  arose,  which  defend- 
ant promised  to  pay,  in  consideration  of  the  premises  (not  adding  of  the 
delivery,)  and  wnich  amounted  to  600/.,  of  which  defendant  had  notice. 
The  third  count  substantially  resembled  the  first,  but  related  merely  to 
The  James  Scott  and  Mountaineer.  The  fourth  count  substantially 
resembled  the  second,  but  related  merely  to  The  James  Scott  and  Sesos- 
tris. Fifth  count,  indebitatus  assumpsit  for  freight  from  Singapore  to 
London.  Sixth  count,  quantum  meruit  on  the  same.  Seventh,  eighth, 
and  ninth  counts,  for  money  lent,  money  paid,  and  money  had  and 
received.     Tenth  count,  on  an  account  stated. 

Plea,  Non  assumpsit. 

On  the  trial  before  Coleridge,  J*  at  the  sittings  in  London  after  Trinity 
term,  1836,  a  witness  was  tendered  for  the  plaintiff,  named  Ellwand, 
who  stated,  on  the  voir  dire,  that  he  had,  as  plaintiff's  agent,  employed 
an  attorney  named  Edis,  who  had  commenced  the  action ;  that  Edis  had 
been  dead  some  time,  and  that  there  was  anew  attorney;  that  no  demand 
had  been  made  on  the  \vitnes3  for  costs ;  that  he  had  "not  been  released ; 
that  he  had  not  told  Edis  that  he  was  to  look  to  the  plaintiff,  and  not  the 
witness  for  costs.  It  did  not  appear  upon  what,  if  any,  arrangement  as 
to  bygone  costs  the  papers  had  been  handed  to  the  present  attorney 
The  defendant's  counsel  contended  that  Ellwand  was  incompetent,  as 
being  liable  in  respect  of  these  costs  to  Edis's  representatives.  The 
learned  judge  admitted  the  witness. 

It  appeared  that  The  James  Scott  was  a  general  ship  of  which  the 
plaintifi  was  owner  and  master,  and  that,  she  being  at  Singapore,  certain 
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goods  were,  on  behalf  of  defendant,  their  sole  owner,  shipped  on  board  of 
her,  under  bills  of  lading,  according  to  which  the  goods  were  to  be  delivered 
to  defendant  at  London.  The  defendant  was  also  interested  in  certain  other, 

foods,  as  a  partner  in  the  firm  of  Thornton  and  West,  to  which  these  last 
elonged  ;  these  goods  were  shipped  at  the  same  time  with  the  others  on 
board  The  James  Scott,  under  similar  bills  of  lading.  The  James  Scott 
sailed  from  Singapore  with  the  goods  on  board ;  but  having  sutiered 
much  injury  from  tempest,  she  put  into  Batavia  for  repair.  The  plaintiff, 
very  shortly  after  arriving  at  Batavia,  shipped  some  of  both  sets  of  goods 
on  board  a  ship  called  The  Mountaineer,  and  the  remainder  of  such  of 
the  goods  belonging  solely  to  plaintiff  as  were  fit  to  be  forwarded,  on 
board  another  ship,  called  The  Sesostris,  which  two  ships  then  lay  at 
Batavia,  bound  for  London.  Upon  these  shipments,  fresh  bills  of  lading 
were  made  out,  according  to  which  all  the  goods  were  to  be  delivered  to 
the  witness  Ellwand  in  London.  Evidence  was  given  to  show  the  neces- 
sity of  the  transhipment.  The  freight,  both  of  the  goods  sent  by  The 
Sesostris  and  of  those  sent  by  The  Mountaineer,  was  less  than  the  freight 
would  have  been  respectively  of  the  same  goods  from  Singapore  to 
London  by  The  James  Scott,  according  to  the  original  bill  of  lading. 
The  Sesostris  and  The  Mountaineer  reached  London;  and  Ellwand 
took  possession  of  all  the  goods.  The  defendant  claimed  them  of  Ell- 
wand, producing  the  bills  of  lading  of  The  James  Scott.  Ellwand 
delivered  up  the  goods  to  the  defendant,  by  indorsing  the  bills  of  lading 
of  The  Sesostris  and  The  Mountainer,  on  receiving  from  him  the  freight 
by  those  two  ships.  The  plaintiff  was  also  paid  the  freight  by  The 
James  Scott  to  Singapore,  at  the  rate  agreed  upon.  But  he  claimed 
from  the  defendant  the  sum  by  which  the  freight  on  board  The  James 
Scott  from  Singapore  at  the  stipulated  rate  exceeded  that  by  The 
Mountaineer  and  The  Sesostris.  The  plaintiff's  counsel  offered  in  evi- 
dence the  following  document,  which  was  written  by  the  defendant,  and 
handed  by  him  to  Ellwand  when  the  goods  were  delivered  by  Ellwand 
to  him. 
"  Mr.  W.  Ellwand.  "  London,  14th  October,  1826. 

"  Dear  Sir, — I  hereby  engage  to  pay  vou  the  difference  in  amount  of 
freight  between  The  Mountaineer  and  The  James  Scott,  when  the  same 
shall  have  been  ascertained.     I  am,  &c, 

"  R.  and  R.  Thornton  and  West." 

The  paper  had  a  single  agreement  stamp.  Ellwand  stated  that,  when 
he  delivered  up  the  goods,  he  claimed  the  difference  of  freight  on  behalf 
of  plaintiff;  that  defendant  agreed  to  pay  it,  but  signed  the  memorandum, 
inasmuch  as  the  amount  was  not  then  ascertained.  The  defendant's 
counsel  objected  to  the  admission  of  this  document,  on  the  grounds,  first, 
that  the  contract  related  only  to  the  goods  belonging  to  Thornton  and 
West ;  and,  secondly,  that,  if  it  related  also  to  the  goods  of  the  defendant 
solely,  there  should  have  been  two  stamps.  They  contended  further  that, 
independently  of  special  contract,  the  defendant  was  not  liable  to  the 
difference  of  freight. 

The  learned  judge  admitted  the  document,  and  directed  the  jury  to 
find  for  the  plaintiff,  to  the  amount  of  the  difference  of  freight,  if  they 
thought  that  the  transhipment  was  necessary ;  and  he  reserved  leave  to 
move  for  a  nonsuit.  Verdict  for  the  plaintiff.  In  Michaelmas  term, 
1836,  Cresswell  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial.  In 
Hilary  term   last,   (January  26th,  1838,   before  Lord  Denman,  C.  J., 

LlTTLEDALE,  WlLLlAMS,  and  COLERIDGE,  J&,) 
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Thesiger  and  Cleasby  showed  cause.  First,  as  to  the  competency  of 
Ellwand.  It  lies  on  the  party  objecting  to  show  a  disqualification:  and 
the  Court  will  insist  the  more  strictly  on  this  where  the  interest  at  any 
rate  is  so  slight,  arising  only  from  the  expense  at  the  commencement 
of  the  cause,  which  might  easily  have  been  released.  The  employment 
of  Edis  was  merely  by  Ellwand,  in  the  character  of  the  plaintiff's  agent : 
that  created  no  personal  liability  prima  facie.  It  was  not  necessary  that 
Ellwand  should  tell  Edis  that  he  was  to  look  only  to  the  plaintiff.  The 
liability  rested  primarily  on  the  principal,  without  any  such  express 
intimation.  Besides,  the  witness,  if  he  were  made  to  pay  these  costs, 
might  recover  them  from  his  principal,  the  plaintiff,  and  therefore  he  is 
indifferent.  "  It  is  not  sufficient  to  suggest,  or  even  to  show  a  proba- 
bility, or  excite  a  suspicion,  that  the  witness  stands  under  circumstances 
which  tempt  him  to  represent  the  fact  one  way  rather  than  the  other  ; 
it  is  incumbent  upon  him  to  show  it  with  certainty :"  1  Starkie  on  Evi- 
dence, 122,  note  (z),  (2d  ed.)  [As  to  this  they  were  stopped  by  the 
Court.]  Secondly,  one  stamp  on  the  agreement  of  14th  October,  1826, 
was  sufficient.  In  Powell  v.  Edmunds,  12  East,  6,  there  were  separate 
agreements  by  different  parties  on  the  same  paper :  a  stamp  was  impressed 
on  that  part  of  the  paper  on  which  one  agreement  was  written :  and  the 
stamp  was  also  connected  with  that  pare  by  a  receipt  of  the  officer  of 
the  stamps  acknowledging  payment  of  the  penalty  by  the  agent  of  the 
party  to  that  agreement.  That,  however,  does  not  show  that,  where 
agreements  cannot  be  so  distinguished,  the  whole  document  is  inadmis- 
sible ;  nor  does  it  apply  at  all  to  a  case  where  there  are,  not  distinct 
agreements,  but,  as  here,  a  single  agreement  into  which  several  parties 
enter.  In  Doe,  lessee  of  Copley,  v.  Day,  13  East,  241,  the  Court  ad- 
mitted slight  evidence,  as  the  position  of  the  stamp,  to  show  to  which 
of  several  contracts  the  stamp  was  referable.  The  defendant  here  has 
an  interest  in  all  the  goods  to  which  the  agreement  relates,  and  might 
have  been  sued  in  respect  of  any,  though,  as  to  some,  he  might  have 
pleaded  in  abatement.  This  makes  the  present  a  stronger  case  than 
Davis  v.  Williams,  13  East,  232,  Baker  v.  Jardine,  note  (b)  to  Davis 
v.  Williams,  13  East,  235,  and  Allen  v.  Morrison,  8  B.  &  C.  565, 
where  it  was  held  that  one  stamp  was  sufficient.  [Coleridge,  J.  The 
defendant  bound  his  partner  as  to  the  partnership  goods,  but  not  as  to 
the  goods  which  belonged  to  the  defendant  solely.  The  parties  and  tho 
subject-matters  are  both  so  far  distinct.]  The  stamp  would  have  been 
sufficient  for  the  purposes  of  an  action  against  Thornton  and  West ;  and, 
if  so,  the  two  cannot  be  bound  more  than  the  one.  The  stamp  acta 
require  a  stamp  on  an  "  agreement ;"  that  is,  on  the  document.  There 
is  no  distinction  made  as  to  the  way  in  which  different  parties  become 
implicated.  If  the  parties  had  been  all  present  together,  and  the  goods 
lying  before  them,  and  had  been  told  that,  unless  they  agreed  to  the 
payment,  the  goods  should  not  be  delivered  to  them,  their  agreement 
to  do  so  would  constitute  but  one  "  agreement,"  in  the  sense  of  the 
stamp  laws.  It  is  a  single  transaction  as  to  the  defendant.  Hex  v. 
Louth,  8  B.  &  C.  247,  Bowen  v.  Ashley,  1  New  R.  274,  Stead  v.  Lid- 
dard,  1  Bing.  196,  (8  E.  C.  L.  R.,)  illustrate  this  :  in  Stead  v.  Liddard 
there  were,  in  fact,  distinct  agreements.  But  it  will  be  found  that,  where 
there  is  a  community  of  purpose,  and  a  single  transaction,  the  circum- 
stance of  there  being  separate  interests  and  liabilities  does  not  render 
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two  sfrimp*  necessary,  (a)  The  present  objection,  even  if  valid,  affects 
only  the  poods  sent  by  The  Mountaineer,  there  being  no  partnership 
goods  in  The  Sesostris.  Thirdly,  the  agreement  bound  the  defendant 
singly,  as  well  as  the  two.  In  Hall  v.  Smith,  1  B.  &  C.  407,  (8  E.  C. 
L.  It.,)  the  defendant  wrote  an  engagement  in  the  first  person  for  him- 
self and  partners;  and  he  was  held  liable  in  a  several  action.  There 
Bayley,  J.,  said,  "  It  is  true,  that  he  promises  for  himself  and  others, 
but  he  alone  promises/'  [Littledale,  J.  It  is  not  said  that  a  joint 
liability  also  was  created  there.]  The  present  argument  is  only  that  the 
defendant  is  severally  liable.  Even  if  the  letter  were  not  his  several 
contract,  it  would  be  evidence  as  an  admission  by  him  of  his  antecedent 
liability.  It  is  not  necessary  to  inquire  whether  the  use  of  the  word 
44 1"  would  prevent  the  instrument  from  being  available  against  the  two. 
Fourthly,  the  defendant  is  liable,  independently  of  the  agreement.  As 
to  the  freight  to  Java  there  can  be  no  dispute ;  and,  as  to  the  rest  of 
the  voyage,  the  plaintiff  was  not  bound  to  show  that  the  transhipment 
was  necessary.  There  was  a  single  contract  for  the  conveyance  of  the 
goods ;  and  the  defendant  accepted  them,  and,  having  thereby  (as  must 
be  presumed)  satisfied  himself  of  the  facte,  ratified  what  had  been  done 
as  a  performance  of  the  contract.  He  claimed  under  the  original  bill  of 
lading  of  The  James  Scott.  [Coleridge,  J.  If  the  goods  had  been 
transhipped  unnecessarily,  the  owner  could  obtain  them  only  by  claim- 
ing under  the  original  bill  of  lading :  is  that,  therefore,  an  admission  of 
the  necessity?]  No  objection  was  made.  In  Cook  v.  Jennings,  7  T. 
R.  381,  Lawrence,  J.,  says,  "  When  a  ship  is  driven  on  shore,  it  is  the* 
duty  of  the  master  either  to  repair  his  ship  or  to  procure  another,  and 
having  performed  the  voyage  he  is  then  entitled  to  his  freight :  but  he 
is  not  entitled  to  the  whole  freight  unless  he  perform  the  whole  voyage, 
except  in  cases  where  the  owner  of  the  goods  prevents  him ;  nor  is  he 
entitled  pro  rata  unless  under  a  new  agreement/'  At  all  events,  the 
jury  found  the  fact  of  the  necessity,  and  there  was  evidence  on  which 
they  might  do  this.  [The  argument  on  the  evidence  is  omitted.]  Then 
who  is  to  have  the  profit  arising  from  the  transhipment  ?  The  owner 
of  the  goods  has  them  carried  by  the  instrumentality  of  the  party  with 
whom  he  contracted  for  the  carriage  at  a  fixed  price.  In  Hunter  v. 
JPrinsep,  10  East,  378,(6)  Lord  Ellenborougii  said,  "  If  the  ship  be 
disabled  from  completing  her  voyage,  the  shipowner  may  still  entitle 
himself  to  the  whole  freight,  by  forwarding  the  goods  by  some  other 
means  to  the  place  of  destination/'  In  Lutwidge  v.  Grey,  in  Dom. 
Proc.  Abbott  on  Shipping,  307,  (5th  ed.)  and  Luke  v.  Lyde,  2  Bur.  882, 
S.  C.  1  W.  Bl.  190,  it  was  held  that  the  master,  if  the  ship  be  disabled 
without  his  fault,  entitles  himself  to  the  whole  freight  by  hiring  another 
ship  which  conveys  the  goods  to  the  port  of  delivery,  or  by  attempting 
to  do  so,  if  he  be  prevented  by  the  owner  of  the  goods.  In  Luke  v. 
Lyde  the  original  ship  was  a  general  ship,  as  here ;  so  that  no  distinc- 
tion arises  from  that  circumstance  ;  nor  could  there  be  any,  on  principle. 
Any  profit,  therefore,  made  by  a  diminution  of  the  expense  of  the 
second  conveyance  goes  to  the  master  of  the  ship,  just  as  any  loss  by 
an  increase  of  expense  would  have  fallen  upon  him.  The  claim  of  the 
master  is  on  the  original  contract :  there  is  no  occasion,  between  him 
and  the  owner  of  the  goods,  for  any  new  bills  of  lading  while  the  former 

(a)  On  this  point  see  Ramsbottom  v.  Davis,  4  Mee.  &  W.  584. 

(b)  See  p.  394. 
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bills  of  lading  subsist,  as  was  said  by  the  Judge  of  the  Court  of  Admi- 
ralty in  Lutwidge  v.  Grey.  And  this  answers  the  difficulty  which,  as 
was  suggested  from  the  bench,  might  be  supposed  to  arise  from  the 
defendant's  inability  to  obtain  his  goods  without  recourse  to  the  origi- 
nal bill  of  lading.  The  doctrine  laid  down  in  Abbott  on  Shipping,  page 
303,(a)  is,  "The  apportionment  of  freight  usually  happens,  when  the  ship 
by  reason  of  any  disaster  goes  into  a  port  short  of  the  place  of  destination, 
and  is  unable  to  prosecute  and  complete  the  voyage.  In  this  case  we  have 
already  seen  that  the  master  may,  if  he  will  and  can  do  so,  hire  another  ship 
to  convey  the  goods,  and  so  entitle  himself  to  his  whole  freight."  It  was 
urged,  for  the  defendant,  that  the  plaintiff  was  not  entitled  to  tranship,  be- 
cause the  insurance  was  thereby  lost ;  but  Plantamour  v.  Staples,  1  Marsh. 
Ins.  164,  (3d  ed.),  S.  C.  note  (a)  to  Mitchell  v.  Edie,  1  T.  R.  611,  shows 
that,  where  the  transhipment  is  necessary,  the  insurance  continues. 

Cresswell,  contra.  First,  as  to  Ellwand's  competency.  Edis  might 
have  recovered  from  him  the  expenses  attending  the  early  stages  of  the 
suit.  An  agent  employing  an  attorney  is  liable  to  the  costs,  unless  he 
expressly  state  that  the  attorney  is  to  look  to  the  principal,  which  is  here 
negatived.  It  is  not  enough  that  he  is  known  to  be  agent.  Thus  in 
Burrell  v.  Jones,  3  B.  &  Aid.  47,  (5  E.  C.  L.  B.,)  the  defendants  under- 
took to  pay  rent  "  as  solicitors  to  the  assignees ;"  yet  they  were  held 
personally  liable.  Iveson  v.  Conington,  1  B.  &  C.  160,  (8  E.  C.  L.  R.,) 
is  also  an  authority  for  the  defendant  on  this  point.  It  is  said  that  the 
witness  might  recover  over ;  but  the  same  answer  might  have  been  given 
in  all  the  cases  in  which  parties  who  have  guaranteed  the  costs  have 
been  held  incompetent.  Secondly,  as  to  the  stamp  on  the  document  of 
14th  October,  1826.  Powell  v.  Edmunds,  12  East,  6,  and  Doe,  Lessee. 
of  Copley  v.  Day,  13  East,  241,  show  that  evidence  was  necessary  to 
connect  the  stamp  with  the  agreement  by  the  defendant  alone,  which 
the  document  is  put  in  to  establish.  In  Davis  v.  Williams,  13  East,  232, 
there  was  a  subscription  to  a  common  fund :  here  the  goods,  to  which 
the  two  agreements  relate,  are  distinct.  In  Baker  v.  Jardine,{b)  the 
subject-matter  of  the  agreement,  being  one  fund  in  which  the  parties 
who  made  the  assignment  had  each  a  share,  was  single.  Stead  v.  Lid- 
dard,  1  Bing.  196,  (8  E.  C.  L.  R.,)  was  merely  a  case  of  principal  and 
surety  to  one  contract.  Thirdly,  the  agreement  did  not  bind  the  de- 
fendant as  to  his  goods.  It  could  not  be  said  that  the  firm  of  Thornton 
and  West  were  not  bound.  Hall  v.  Smith,  1  B.  &  C.  407,  differs  from 
the  present  case :  there  the  agreement  was  an  original  one ;  but  here 
the  agreements  refer  to  contracts  previously  subsisting  between  the 
several  parties :  there  the  defendant  signed  his  own  name,  though  he 
added  that  it  was  for  the  whole ;  but  here  the  signature  is  only  that  of 
the  firm.  [Coleridge,  J.  Supposing  the  signature  here  to  be  merely 
for  the  firm :  might  not  the  plainthT  use  the  document  as  evidence  of  the 
facts  necessary  to  make  the  defendant  liable  also  individually  ?]  That 
might  possibly  be  so,  if  the  document  had  been  a  formal  admission  of 
the  facts ;  but  it  is  a  substantive  contract.  Fourthly,  there  is  no  liability 
upon  the  defendant  independent  of  express  agreement.  He  was  not  the 
shipper  of  the  goods  on  board  The.  Mountaineer  or  The  Sesostris.  A 
consignee,  who  is  not  shipper,  incurs  a  liability  by  taking  the  goods 
which  are  sent  under  a  bill  of  lading  contracting  for  the  payment,  and 

(a)  And  see  Ibid.  p.  240. 

(b)  Note  (6)  to  Davit  t.  William,  18  East,  285. 
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which  the  captain  of  the  ship  may  withhold  until  payment  he  made. 
Here  the  defendant,  hy  taking  the  goods,  made  himself  liable  for  the 
freight  earned  by  the  carriage  in  The  Mountaineer  and  The  Sesostris ; 
and  that  he  has  paid.  That  was  a  distinct  contract.  He  was  not  con- 
signee in  the  bill  of  lading.  It  is  true  that  he  produced  the  original  bill 
of  lading ;  but  that  cannot  make  him  liable  for  the  difference  between  the 
two  prices  of  conveyance.  It  is  said  that  the  transhipment  was  neces- 
sary, and  that  the  defendant  is  therefore  bound  to  pay  the  whole  freight 
originally  contracted  for.  The  authorities  cited  on  the  other  side,  as  to 
this  point,  show  only  that,  in  such  case,  the  master  with  whom  the  first 
contract  is  made  may  claim  under  that  contract,  if  he  perform  the  whole 
voyage  under  that  contract,  which  he  may  continue  by  the  new  ship. 
But  here  the  master  had  fresh  bills  of  lading  made  out,  with  a  new  con- 
signee: the  right  to  demand  delivery  is,  under  the  second  contract, 
taken  away  from  the  original  consignee ;  he  therefore,  if  such  a  power 
be  lodged  in  the  first  captain  as  the  plaintiff  contends  for,  can  obtain  the 
goods  only  by  a  contract  with  the  new  master,  and  might  be  driven  to 
the  alternative  of  rejecting  the  goods  or  paying  an  increased  freight  for 
them,  if  the  rate  were  higher.  Plantamour  v.  Staples,  1  Marsh.  Ins. 
164  (3d  ed.),(a)  is  the  only  authority  which  has  been  cited  to  show  that 
the  insurance  is  continued ;  but  the  effect  of  that  case  seems  to  be  merely 
that  the  underwriters  are  liable  to  whatever  shall  ultimately  appear  to 
have  been  bona  fide  expended  in  salvage.  Here  the  necessity  for  the 
transhipment  was  not  shown.  The  receipt  of  the  goods  by  the  defend- 
ant, and  his  signature  of  the  agreement,  prove  nothing,  unless  full 
knowledge  of  the  facts  be  brought  home  to  him.  (He  then  argued  on 
the  evidence.)  [Coleridge,  J.  The  defendant  has  not  paid  the  freight 
pro  rata  from  Singapore  to  Batavia.]  He  has  never  contracted  to  do 
so :  the  original  contract  has  not  been  performed. 

Per  Curiam. — We  think  the  facts  do  not  show  with  sufficient  distinct- 
ness such  an  interest  in  Ellwand  as  to  render  his  evidence  inadmissible. 
We  will  consider  the  other  points. 

Cur,  adv.  vidt. 
Lord  Derma* ,  C.  J.  now  delivered  the  judgment  of  the  court. 
This  was  an  action  tried  at  Guildhall  by  my  brother  Coleridge,  in 
which  the  plaintiff  recovered  a  verdict.     Several  objections  were  made 
at  the  trial,  and  renewed  on  motion  before  us. 

The  first  of  these  was  on  the  alleged  incompetency  of  one  Ellwand, 
the  principal  witness  on  the  part  of  the  plaintiff,  on  the  ground  of  his  lia- 
bility to  the  attorney.  Upon  the  voir  dire  he  stated  as  follows :  "  I  em- 
ployed Mr.  Edis,  the  attorney  who  commenced  this  action,  as  the  plain- 
tiff's agent :  he  has  been  dead  some  time.  There  is  a  new  attorney :  I 
have  not  been  released ;  no  demand  has  been  made  on  me.  I  did  not 
state  to  him  he  was  to  look  to  the  plaintiff  and  not  to  me."  It  was 
argued,  first,  that,  although  the  witness  had  in  truth  acted  as  the  agent 
of  the  plaintiff,  yet  he  had  rendered  himself  personally  liable ;  and  then 
that  this  was  the  ordinary  case  of  incompetency  arising  from  the  em- 
ployment of  the  attorney  in  the  cause.  We  are  of  opinion,  however,  that 
the  facts  stated  differ  this  from  the  ordinary  case,  and  that  no  objection 
was  established  with  sufficient  clearness  to  warrant  the  rejection  of  the 
witness.  It  is  a  well  founded  and  important  rule,  that  the  objector  to  a 
witness  on  the  ground  of  interest  is  bound  to  show  the  interest  with  cer- 
(a)  S.  C.  note  (a)  to  MticheU  v.  Edit,  1  T.  K.  611. 
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tainty  and  clearness,  and  that  it  is  not  enough  to  give  evidence  of  cir- 
cumstances from  which  such  interest  is  a  probable  inference,  when,  at 
the  same  time,  other  circumstances  appear  which  make  it  probable,  even 
in  a  less  degree,  that  no  such  interest  exists.  For  the  judge,  who  is  to 
decide  the  question,  ought  not  to  be  called  on  to  draw  a  conclusion  of 
fact  from  conflicting  evidence;  as  the  law  is  to  be  pronounced  upon  the 
fact,  there  will  be  a  difficulty  in  reviewing  his  decision  as  to  the  former, 
where  the  evidence  admits  of  different  conclusions  as  to  the  latter,  be- 
cause the  grounds  on  which  he  has  decided  will  be  unknown.  And,  as 
objections  on  the  score  of  interest  are  not  to  be  favoured,  the  safe  rule  is 
to  admit  the  witness,  wherever  there  is  a  doubt  on  the  fact.  It  is  then 
still  open  for  the  objector  to  urge  the  same  circumstances  to  the  jury,  as 
proper  to  lessen  the  credit  of  the  witness  with  them ;  and,  according  as 
they,  who  are  the  fit  tribunal  to  weigh  questions  of  doubtful  fact,  believe 
or  interpret  those  circumstances,  it  is  to  be  presumed  the  testimony  of 
the  witness  will  operate  with  more  or  less  weight  on  their  minds. 

According  to  these  principles,  the  answers  of  the  witness,  in  order  to 
.sustain  the  objection,  should  have  clearly  shown,  first,  that  he  had  origi- 
nally made  himself  liable  to  Edis ;  and,  secondly,  that,  since  Edis's  death, 
the  liability  had  remained  unsatisfied,  or  had  been  transferred,  and  was 
continued  in  favour  of  the  present  attorney.  Now,  admitting,  for  the 
sake  of  the  argument,  that  the  first  was  to  be  legitimately  inferred  from 
the  statement  of  the  witness,  the  second  was  by  no  means  made  out. 
Until  it  was  shown  under  what  arrangement  the  papers  in  the  cause  had 
passed  on  Edis's  death  from  his  representative  to  the  present  attorney,  it 
was,  at  least,  equally  probable  that  they  had  been  satisfied  before  they 
parted  with  them ;  and  there  was  no  evidence  that  the  witness  had  been 
a  party  to  the  transfer,  or  in  any  way  retained  the  present  attorney,  so 
as  to  make  him  liable  to  him  in  respect  of  his  original  employment  of 
Edis.  Therefore,  without  interfering  with  the  general  rule,  we  think,  in 
the  case  before  us,  that  the  objector  had  not  gone  far  enough  to  substan- 
tiate the  incompetency  of  the  witness. 

This  makes  it  necessary  to  consider  the  next  objection,  which  arose 
on  the  reception  of  a  document  under  the  following  circumstances.  The 
defendant,  it  appeared,  traded  on  his  own  account,  and  also  as  partner 
with  one  West,  under  the  firm  of  Thornton  and  West.  Goods  belonging 
to  himself  individually,  and  also  goods  belonging  to  the  firm,  had  been 
shipped  from  Batavia  for  England  on  board  The  James  Scott,  and  bills 
of  lading  transmitted  to  the  defendant.  These  goods,  under  some  alleged 
necessity,  had  been  transhipped  on  board  The  Mountaineer  and  The 
Sesostris  at  Singapore;  and  these  vessels  were  consigned  to  the  witness 
Ellwand.  The  defendant,  in  an  interview  with  him,  claimed  both  parcels 
by  virtue  of  the  bills  of  lading  which  he  held  by  The  James  Scott.  The 
rate  of  freight  agreed  on  by  that  vessel  was  considerably  higher  than 
that  which  the  plaintiff,  her  owner,  had  procured  the  goods  to  be  con- 
veyed home  for  by  The  Mountaineer  and  The  Sesostris ;  and  the  witness?, 
on  his  behalf,  claimed  that  difference.  The  defendant,  as  he  stated,  agreed 
to  pay  that  difference ;  but,  as  the  amount  was  not  then  ascertained,  and 
he  was  desirous  of  receiving  the  goods  at  once,  he  signed  two  undertak- 
ings; and,  upon  the  faith  of  it,  the  goods  were  delivered  to  him.  That 
upon  which  the  present  question  arose,  and  which  related  to  the  goods 
on  board  The  Mountaineer,  was  as  follows.  [His  lordship  here  read  the 
instrument  of  14th  October,  1826,  for  which  see  p.  318,  ante.] 

This  paper  bore  a  single  stamp :  and  its  reception  was  opposed  on  the 
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ground,  first,  that,  on  the  face  of  it,  being  signed  in  the  name  of  the  firm, 
it  must  be  taken  to  refer  to  the  partnership  goods  alone;  for  that  the 
defendant  had  no  right  to  bind  the  firm  as  to  the  freight  of  his  own  roods: 
and,  secondly,  that,  if  it  could  be  held  that  this  signature  bound  the  de- 
fendant at  all  events,  the  undertaking  beginning  and  ending  in  the  singu- 
lar number,  yet,  as  it  clearly  bound  the  firm  to  the  extent  of  the  partner- 
ship goods,  the  instrument  amounted  to  two  undertakings,  one  by  the 
defendant  alone,  as  to  his  own  goods,  and  another  by  the  firm  as  to  theirs; 
and.  if  so,  there  being  two  undertakings,  as  to  two  separate  subject-mat- 
ters, two  stamps,  it  was  said,  were  necessary.  And,  assuming  this  to 
bo  correctly  argued,  the  case  was  distinguished  from  several  cited  in  the 
argu.nent,  in  which  a  community  of  interest,  or  a  common  divisible  sub- 
ject-matter, has  been  held  to  make  a  single  stamp  available  though  there 
have  been  many  signatures  to  the  instrument  and  it  may,  in  certain 
senses,  be  said  to  evidence  a  plurality  of  contracts. 

After  much  consideration,  we  are  of  opinion  that  this  objection  cannot 
prevail.  In  order  to  ascertain  its  force,  it  will  be  convenient  to  examine, 
in  the  first  instance,  what  would  be  the  effect  of  this  instrument  without 
reference  to  the  stamp  act  1 

It  appears  that  the  defendant  had  been  applying  for  the  delivery  of 
both  parcels  of  goods :  he  had  an  interest  in  both ;  and  it  was  competent 
for  him  to  make  himself  personally  liable  for  the  freight  of  both.  In 
point  of  fact,  he  had  delivered  this  undertaking  as  the  means  by  which 
he  was  to  procure  the  delivery  of  both  parcels.  Now,  if  he  had  written 
and  signed  an  undertaking  expressly  naming  both  parcels,  it  cannot  be 
doubted  that  it  would  have  bound  him  for  both,  if  signed  in  his  own 
name:  so,  if  he  had  signed  the  undertaking  in  question  in  his  own  name, 
as  no  distinction  is  made  between  the  two  parcels,  and  the  words  are 
large  enough  to  cover  both,  we  see  no  reason  for  saying  that  he  would 
not  have  been  liable  for  the  freight  of  both.  The  question  then  is  whe- 
ther, having  received  the  goods  belonging  to  himself  upon  the  faith  of 
this  undertaking,  as  well  as  those  belonging  to  the  firm,  he  can  now 
object,  in  an  action  for  the  freight  of  the  former,  that  this  mode  of  signa- 
ture does  not  bind  him  personally  as  to  this  freight,  because  the  under- 
taking so  signed  would  bind  the  firm  as  to  the  other  freight,  and  the  lan- 
guage of  the  instrument  on  its  face  may  be  satisfied  by  so  applying  it. 
We  think  he  cannot.  The  names  which  he  has  chosen  to  ainx  as  the 
signature  are  his  own  words,  of  his  own  choice,  and  must  be  taken  most 
strongly  against  himself.  His  partner  indeed  could  not  be  bound  by  his 
(the  defendant's)  agreement  to  pay  for  more  than  the  freight  of  the  part- 
nership goods :  but  the  defendant  is  liable  on  both  accounts :  and,  when 
it  is  proved  that  he  had  been  taking  on  himself  to  deal  in  respect  of  both, 
and  delivered  the  undertaking  in  reference  to  both,  it  becomes  immaterial 
what  signature  he  affixes ;  for  he,  at  least,  must  be  bound  by  it. 

If  this  would  be  the  effect  of  the  instrument  independently  of  the  stamp 
act,  it  remains  to  consider  whether  that  makes  any  difference.  Now,  in 
the  view  we  have  taken  of  it,  this  is  but  one  agreement,  entered  into  by 
the  defendant  respecting  the  freight  of  two  parcels  of  goods;  and,  being 
but  one  agreement,  however  many  distinct  articles  it  may  embrace,  one 
stamp  only  can  be  necessary.  In  the  present  action,  the  breach  is  only 
insisted  on  as  regards  the  defendant's  own  goods :  and  the  only  question 
we  have  to  consider  is,  whether  it  is  properly  stamped  so  as  to  be  receiv- 
able in  this  action  1    Whether  it  mav  be  tendered  in  some  other  action 
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is  immaterial.  If,  indeed,  we  saw  that  there  were  two  agreements  on 
the  face  of  the  instrument,  and  only  one  stamp,  then,  because  it  would  bo 
uncertain  to  which  agreement  the  stamp  was  iptended  to  be  applied, 
we  ought  to  receive  it  as  evidence  of  neither.  But  this  difficulty  is 
removed  by  considering  it  to  be  but  one  agreement;  and,  if  it  be  but  one 
entire  agreement,  embracing  for  its  subject-matter  the  freight  both  of 
the  defendant's  goods,  and  the  goods  of  the  firm,  the  legal  conclusion  is 
that  it  founds  an  action  against  him  as  to  both,  and  against  the  firm 
us  to  neither.  t 

It  remains  to  consider  an  objection  to  the  plaintiff's  recovery,  which 
is  directed  more  to  the  merits  of  the  case.  Upon  the  trial,  it  appeared 
that  the  plaintiff  had  been  paid  freight  by  The  James  Scott,  at  the  rate 
originally  agreed  on  for  so  much  oi  the  voyage  as  had  been  performed 
up  to  the  ship's  arrival  at  Singapore,  and  for  the  remainder  of  the  voyage 
to  London  at  the  rate  at  which  he  had  contracted  for  the  carriage  of  the 
goods  by  The  Mountaineer  and  The  Sesostris.  The  action  was  brought 
for  the  difference  between  the  two  rates  for  that  portion  of  the  voyage. 
And  it  was  objected  that,  for  this  portion  of  the  voyage,  he  was  not  enti- 
tled to  receive  more  than  he  had  actually  paid ;  wlule,  on  the  part  of  the 
plaintiff,  it  was  contended  that,  the  necessity  of  the  transhipment  being 
assumed,  which  it  must  be  for  the  purpose  of  the  argument,  The  Moun- 
taineer and  The  Sesostris  were  to  be  considered  as  The  James  Scott. 
That  the  master  had  fulfilled  his  undertaking  in  carrying  the  goods  to 
their  destination,  and  had  therefore  earned  his  full  freight,  while  it  was  a 
matter  of  indifference  to  the  owner  of  the  goods  whether  they  had  arrived 
safe  by  one  vessel  or  the  other.  No  authority  bearing  directly  on  the 
point  from  our  own  law  books  was  cited  on  either  side  in  the  argument: 
it  was  treated  very  much  as  a  new  point,  to  be  decided  on  principle ; 
and  our  own  researches  have  led  us  to  the  same  conclusion. 

On  the  part  of  the  defendant  we  were  pressed  with  the  impolicy  of 
holding  out  any  temptation  to  the  ship  owner  or  master  to  make  unne- 
cessary transhipments  of  goods;  the  inconvenience  of  any  transhipment, 
whereby  the  goods  themselves  run  the  hazard  of  damage,  the  policy  of 
insurance  may  become  questioned,  and  the  owner  of  the  goods,  at  all 
events,  loses  the  benefit  of  a  conveyance  by  that  vessel  in  vvhieh  he  may 
be  supposed  to  have  confidence,  and  for  which,  at  all  events,  he  has 
stipulated :  all  these  circumstances,  coupled  with  a  consideration  of  the 
unprotected  state  in  which  his  interests  are  at  a  distant  port  must  cer- 
tainly be  allowed  to  have  great  weight.  But,  after  all,  these  seem  to 
point  to  a  vigilant  examination  of  every  case  of  transhipment,  to  see  that 
its  necessity  be  well  established,  rather  than  to  decide  the  present  ques- 
tion. This  must  turn  upon  the  nature  of  the  contract  between  the  parties 
as  it  is  to  be  collected  from  our  own  books,  and  still  more  fully,  perhaps, 
from  those  foreign  laws  and  ordinances,  as  well  as  the  writings  of  jurists, 
to  which  our  courts  have  long  been  accustomed  to  have  recourse  for 
guidance  on  subjects  of  this  nature.  It  is  clear  that  by  the  contract,  the 
shipowner  (and  the  master  as  his  agent)  is  bound  to  carry  the  goods  to 
their  destination,  if  not  prevented  from  doing  so  in  his  own  ship  by  some 
event  which  he  has  not  occasioned,  and  over  which  he  has  no  control. 
The  master  (says  Lord  Tenterden  in  his  book  On  Shipping,  part  3,  ch. 
3,  8  b,  page  241,  (5th  ed.,)  "should  always  bear  in  mind  that  it  is  his 
duty  to  convey"  the  cargo  "  to  the  place  of  destination.  This  is  the  pur- 
pose for  which  he  has  been  intrusted  with  it,  and  this  purpose  he  is  bound 
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to  accomplish  by  every  reasonable  and  practicable  method."     When, 
however,  such  an  event  has  occurred  to  interrupt  the  voyage,  as  above 
defined,  and  the  shipowner  or  master  (for  we  think  no  distinction  can  be 
made  between  the  two)  has  no  opportunitv  of  consulting  the  freighter, 
there  seems  to  be  much  disagreement  in  foreign  ordinances  and  jurists 
on  the  point  whether  or  no  he  is  bound  to  tranship,  or  whether,  having 
contracted  only  to  carry  in  his  own  ship,  he  is  not  absolved  from  further 
prosecution  of  the  enterprize  by  the  vis  major  which  prevents  his  accom- 
plishing it  in  the  literal  terms  of  his  undertaking.     By  the  Rhodian  law, 
{a)  the  laws  of  Oleron,  s.  4,{b)  and  the  ordinances  of  Wisbury,  art.  lG,(c) 
the  master  was  at  liberty,  but  was  not  bound,  to  tranship:  the" old  French 
Ordinance,  on  the  other  hand,  in  precise  terms  imposed  the  obligation 
upon  him ;  "  en  cas  que  le  vaisseau  ne  puissc  estre  racommodd,  le  maistre 
sera  oblige  d'en  louer  incessamment  un  autre:"  art.  11,  Titre  Du  Fret.(d) 
The  terms  of  this  ordinance  occasioned,  however,  much  controversy. 
Pothier(e)  and  Valin(g)  maintaining  that  they  were  not  imperative,  ex- 
cept as  the  condition  of  earning  full  freight ;  EmcSrigon,  on  the  other  hand, 
insisting  that  the  duty  was  strictly  cast  upon  the  master,  as  the  agent  of 
the  freighters.(/i)    The  modern  French  code  appears  to  adopt  this  view 
of  the  question ;  the  words  of  the  Code  de  Commerce,  s.  296,  liv.  ii.  tit. 
8,  are  on  this  point  almost  the  same  as  those  we  have  cited  from  the  Or- 
dinance ;  and  it  is  stated  by  Chancellor  Kent,  who,  in  his  Commentaries, 
vol.  3,  p.  210 — 213,  (3d  ed.,)  very  ably  and  learnedly  sums  up  the  whole 
question,  that  Boulay-Paty(i)  and  Pardessus,(&)  in  their  commentaries  on 
it  have  agreed  in  holding  to  the  construction  adopted  by  Emerigon.    All 
authorities,  however,  are  in  unison  to  this  extent,  that  "  the  master  is  at 
liberty  to  procure  another  ship  to  transport  the  cargo  to  the  place  of  des- 
tination :"  and  in  these  words  Lord  Tenterden  cautiously  lays  down  the 
rule  of  our  law :  p.  240,  part  3,  c.  3,  s.  8.     It  may  therefore  be  safely 
taken  to  be  either  the  duty  or  the  right  of  the  shipowner  to  tranship  in 
the  case  above  supposed ;  if  it  be  the  former,  it  must  be  so  in  virtue  of 
his  original  contract :  and  it  should  seem  to  result  from  a  performance 
by  him  of  that  contract  that  he  will  be  entitled  to  the  full  consideration 
for  which  it  was  entered  into  without  respect  to  the  particular  circum- 
stances attending  its  fulfilment :  on  the  other  hand,  if  it  be  the  latter,  a 
right  to  the  full  freight  seems  to  be  implied ;  the  master  is  at  liberty  to 
tranship ;  but  for  what  purpose,  except  for  that  of  earning  his  full  freight, 
at  the  rate  agreed  on  1  In  the  case  supposed,  we  may  introduce  another 
circumstance ;  let  the  owner  of  the  goods  arrive,  and  insist,  as  he  un- 
doubtedly .may,  that  the  goods  shall  not  proceed,  but  be  delivered  to  him 
at  the  intermediate  port :  there  is  then  no  question  that  the  whole  freight 
at  the  original  rate  must  be  paid ;  and  that  because  the  freighter  prevents 
the  master,  who  is  able  and  willing,  and  has  the  right  to  insist  on  it,  from 

(a)  See  the  Greek  text  in  Pardessus,  Collection  de  Lois  Maritime**,  torn.  i.  p.  256.  ch. 
▼i.  8.  42. 
(6)  Pardessus,  Collection  de  Lois  Maritime*,  torn.  i.  p.  325,  ch.  viii.  art  4. 

(c)  Pardessus,  Collection  de  Lois  Maritime*,  torn.  i.  p.  472,  ch.  xi.  art.  18. 

(d)  Liv.  iii.  tit  iii.  Pardessus  treats  this  as  copied  from  the  4th  article  of  the  laws  of  Oleron, 
before  cited.    Collection  de  Lois  Maritimes,  torn.  4,  p.  362,  ch.  xxvi. 

(«)  (Eotks,  torn.  ii.  p.  394,  ed.  2,  (1781.)    Contrats  de  Louages  Maritimes,  part  1,  (Charte. 
parlie,)  sect  3,  art  2,  $  3,  num.  66. 

(g)  Nouveau  Commentaire  sur  l'Ordonnance  de  la  Marine,  lib.  iii.  tit  iii.  (Du  Fret  ou  Noli* 
art  1 1,  (torn.  1,  p.  651,  ed.  1766.) 

(A)  Traite  des  Assurances,  (torn.  1,  p.  423,  ed.  1827,)  ch.  xii.  test  16. 

(t)  Cours  de  Droit  Commercial  Maritime,  torn.  2,  p.  400—405,  (ed.  1834,)  tit  7,  s.  8. 

(k)  See  Conn  de  Droit  Commercial,  torn.  1 ,  d.  363,  (ed.  6,)  part  4,  tit  4,  c  2,  s.  715  • 


190  Suipton  v.  Thornton.   M.  V.  1838.  [336 

fulfilling  the  contract  on  his  part,  and  because  the  sending  the  goods  to 
their  destination  in  another  vessel  is  deemed  a  fulfilment  of  the  contract. 
If,  therefore,  the  owner  of  the  goods  be  not  present,  and  personally  exer- 
cises no  option,  still  the  shipowner,  in  forwarding  the  goods,  must  have 
the  same  rights,  and,  in  so  doing,  must  be  taken  to  exercise  them  with 
the  same  object  in  view. 

'We  come  to  the  conclusion,  therefore,  that  the  plaintiff  in  the  present 
case  was  entitled  to  recover  the  diflbrence  he  sued  for.  And,  in  the 
examination  we  have  made,  we  have  been  compelled  purposely  to  omit 
many  states  of  circumstances,  and  modes  of  testing  the  argument  which 
would  not  have  been  without  their  weight,  but  yet  are  of  much  con- 
sideration. 

One  question,  however,  has  been  asked,  which  it  will  not  be  right  to 
pass  over.  What,  it  has  been  said,  if  the  transhipment  can  only  be 
effected  at  a  higher  than  the  original  rate  of  freight?  Which  party  is 
to  stand  to  that  loss  ?  By  the  French  Ordinance  (a)  and  the  Code  de 
Commerce,  (b)  and  according  to  the  decisions  in  America  (to  which 
Chancellor  Kent  refers,  3  Com.  212,)  the  shipowner  is  entitled  to  charge 
the  cargo  with  the  increased  freight,  and,  as  a  consequence  of  that  rule, 
it  becomes  an  average  loss ;  and,  in  case  of  an  insurance,  must  be  made 
good  by  the  insurers;  Emerigon,  Traite  des  Assur.  ch.  xii.  s.  16,  torn. 
1,  p.  426,  Code  de  Com.  350,  liv.  ii.  lit.  10.  No  case  of  the  sort  that 
we  are  aware  of  has  occurred -in  this  country;  nor  is  it  necessary  for  us 
to  express  any  opinion  further  than  as  it  bears  on  the  present  question.  It 
may  well  be  that  the  master's  right  to  tranship  may  be  limited  to  those 
cases  in  which  the  voyage  may  be  completed  on  its  original  terms  as  to 
freight,  so  as  to  occasion  no  farther  charge  to  the  freighter;  and. that, 
where  the  freight  cannot  be  procured  at  that  rate,  another  but  familiar 
principle  will  be  introduced,  that  of  agency  for  the  merchant.  For  it 
must  never  be  forgotten  that  the  master  acts  in  a  double  capacity,  as 
agent  of  the  owner  as  to  the  ship  and  freight,  and  agent  of  the  merchant 
as  to  the  goods  ;  these  interests  may  sometimes  conflict  with  each  other ; 
and  from  that  circumstance  may  have  arisen  the  difficulty  of  defining 
the  master's  duty  under  all  circumstances  in  any  but  very  general  terms. 
The  case  now  put  supposes  an  inability  to  complete  the  contract  on  it* 
original  terms  in  another  bottom,  and,  therefore,  the  owner's  right  to 
tranship  will  be  at  an  end ;  but  still,  all  circumstances  considered,  it  may 
be  greatly  for  the  benefit  of  the  freighter  that  the  goods  should  be  for- 
warded to  their  destination,  even  at  an  increased  rate  of  freight ;  and,, 
if  so,  it  will  be  the  duty  of  the  master  as  his  agent  to  do  so.  In  such  a 
case,  the  freighter  will  be  bound  by  the  act  of  his  agent,  and  of  course 
•  be  liable  for  the  increased  freight.  The  rule  will  be  the  same  whether 
the  transhipment  be  made  by  the  shipowner  or  the  master;  and  in 
applying  it,  circumstances  make  it  necessary,  on  the  one  hand,  to  repose 
a  large  discretion  in  the  master  or  owner,  while  the  same  circumstances 
require  that  the  exercise  of  that  large  discretion  should  be  very  narrowly 
watched. 

(a)  See  Emeripon,  Traits  des  Assurances  (torn.  1.  p.  424,)  ch.  xii.  s.  16,  from  which  it  seems 
that  the  only  authorities  in  the  ordinance  are  that  already  cited,  (liv.  iii.  tit.  3,  art  11,)  and 
liv.  iii  tit.  3,  art  21,  which  is  as  follows,  "  Le  maistre  sera  aussi  payi  du  fret  des  merchandises 
sauve>s<  du  niuifrajrr,  en  les  conduisant  au  lieu  de  leur  destination."    Pardessus,  torn.  4,  p.  363. 

,(/>)  See  nri.  350,  cited  in  the  text,  post  And  the  note,  in  Rogron's  edition  (1636,)  to  art  296. 
Also  art.  3j3 
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Lastly,  it  was  urged,  upon  the  evidence  in  this  case,  that  the  jury  had 
not  been  warranted  in  the  conclusion  to  which  they  came  that  the  tran- 
3hipment  had  been  justified.  But  we  are  of  opinion  that  this  was  for 
their  consideration,  and  they  were  properly  told  that  it  lay  upon  the 
plaintiff  to  satisfy  them  of  the  propriety  of  the  measure ;  there  was  evi- 
dence which  warranted  the  verdict,  and  we  do  not  feel  willing  to  disturb 
it.  Perhaps,  indeed,  the  plaintiff  might  have  complained  of  the  manner 
jn  which  it  was  left  to  the  jury  ;  for  the  defendant,  with  a  full  knowledge 
of  the  fact,  had  expressly  promised  to  pay  the  freight  in  order  to  pro- 
cure the  delivery  of  the  cargo,  and  had  thereby  obtained  it.  The  rule, 
therefore,  will  be  discharged.  Rule  discharged 


The  QUEEtt  against  The  Justices  of  CAMBRIDGESHIRE.— p.  338. 


The  QUEEN  against  The  Justices  of  SHROPSHIRE. 


The  QUEEN  against  The  Justices  of  GLOUCESTERSHIRE. 
These  cases  are  reported,  7  A.  &  E.  480. 


The  QUEEN  against  HALE.— p.  339. 

A  mandamus  will  not  go  to  compel  the  lord  of  a  minor  to  grant  a  license  to  a  copyholder 
to  demise  his  copyhold  land  on  an  alleged  custom  that  the  tenant  may  demise  for  three 
years  without  license,  and  that,  for  license  to  demise  duriug  a  longer  term,  the  lord 
shall  have  a  sum  certain  for  every  year  of  such  term. 

Talfourd,  Serjt.,  had  obtained  a  rule,  in  Trinity  term  last,  calling 
upon  the  prebendary  of  St.  Paul's,  London,  lord  of  the  prebendal  manor 
of  Islington  in  Middlesex,  and  his  steward  of  the  said  manor,  to  show 
cause  why  a  mandamus  should  not  issue  commanding  them  to  grant  to 
the  Master,  Wardens,  and  Commonalty  of  Freemen  of  the  art  or  mystery 
of  Clothworkers  of  the  city  of  London,  or  to  their  trustees,  a  license  to 
demise,  for  a  term  of  forty  years,  to  E.  F.  a  piece  of  ground,  parcel  of 
the  said  manor,  and  abutting,  &c,  and  also  to  demise,  for  a  term  of 
twenty-one  years,  to  T.  F.  a  piece  of  ground,  parcel,  &c.(a) 

(a)  In  the  same  term,  Talfourd,  Serjt.,  obtained  another  rule,  calling  on  the  snme  parties 
to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to  grant  to  the  master, 
&c,  or  to  their  trustees,  a  license  to  dig  five  acres  of  brick  earth  in  their  copyhold  pre- 
mises, parcel  of  the  said  manor,  on  payment  of  the  accustomed  sum  of  21/.  for  every  such 
acre.  The  affidavits  contained  statements  for  the  purpose  of  showing  that  the  lord  was 
bound,  by  the  custom  of  the  manor,  to  grant  the  license  on  the  above  terms. 

On  the  day  on  which  the  case  in  the  text  was  argued,  and  before  the  same  Judges,  Sir 
J.  Campbell,  Attorney-General,  showed  cause,  and  Talfourd,  Serjt.,  and  Sir  W  W.  Follett 
were  heard  in  support  of  the  rule.  The  same  objection  was  made,  in  showing  cause, 
which  prevailed  in  the  case  in  the  text ;  and  Ballard  ▼.  Agard,  (6  Vin.  Abr.  240,  Copyhold, 
(Y.  e.)  pi.  3.)  was  cited  in  support  of  the  rule,  as  showing  that  a  suit  would  lie  in  equity 
to  compel  a  lord  to  grant  a  license  to  let  a  copyhold. 

Lord  Denman,  C.  J.,  on  the  following  day,  (June  14,)  said  that,  considering  the  nature 
of  the  alleged  custom,  the  Court  were  not  satisfied  of  its  existence  by  the  affidavits. 

Rule  discharged. 
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From  the  affidavits  it  appeared  that  the  Company  of  Clothworkers 
were  copyholders  of  the  manor ;  and  facts  were  stated  to  show  that  the 
tenants  had  a  right  to  demise,  for  a  term  not  exceeding  three  years, 
without  license,  and  that,  for  a  longer  term,  the  lord,  for  every  license 
to  demise,  was  entitled  to  4c?.  for  every  year  of  the  term.  In  the  same 
term, (a) 

Sir  J.  Campbellj  Attorney-General,  showed  cause.  No  instance  can 
be  found  of  a  mandamus  to  grant  a  license.  If  the  lord's  license  be 
necessary,  he  is  entitled  to  refuse  it :  a  license,  ex  vi  termini,  is  matter 
of  discretion.  In  Grove  v.  Bridges^b)  a  custom  that,  on  payment  of 
ten  years'  rent,  the  lord  should  license  to  let  for  ninety-nine  years,  and, 
if  he  refused,  the  tenant  might  do  it  without  license,  was  adjudged  good. 
That  is  simply  a  custom  that  the  tenant  may  let  on  payment  of  so  much 
money :  if  the  money  were  tendered,  and  the  lord  refused  the  license, 
the  tenant  might  still  let :  so  that  no  mandamus  would  go  to  command 
the  lord  to  license.  In  Porphyry  v.  Legingham,  2  Keb.  344,  it  was 
held  a  good  custom  for  tenants,  living  at  ten  miles'  distance,  to  be 
excused  suit  of  Court  for  twelve  months,  on  paying  8c?.  to  the  lord  and 
Id.  to  the  steward ;  but  it  was  not  said  that  a  mandamus  would  go  to 
compel  the  lord  to  allow  such  excuse.  Here,  however,  the  custom  shown 
is,  not  that  the  tenant  can  demise  for  more  than  three  years  without 
license,  but  that  the  lord,  if  he  license,  may  demand  payment  at  the 
alleged  rate. 

Tatfourd,  Serjt.,  and  Sir  W.  W.  Follett,  contra.  A  license  is  no  more 
a  matter  of  discretion  than  an  admittance :  the  lord  exercise^  a  power, 
but  his  exercise  of  it  is  under  the  control  of  the  custom,  which  this  Court 
will  enforce  by  mandamus.  In  1  Scriv.  Cop.  545,  (3d  ed.,)  it  is  said, 
"  The  terms  upon  which  the  lord's  license  for  a  copyholder  to  demise  is 
to  be  obtained,  must  depend  upon  the  custom  of  each  particular  manor, 
in  like  manner  as  the -fine  on  admittance;  but  the  license  is  usually- 
given  either  in  or  out  of  court,  as  a  matter  of  course,  on  payment  of  a 
certain  fixed  sum  for  each  house  or  acre  of  land,  for  each  year  of  the 
term  of  the  proposed  lease;"  and  Kitchin,  pp.  166,  242,  (3d  ed.,)  is 
cited.  Here  such  a  custom  appears :  if  the  lord  could  refuse  to  license 
on  the  usual  terms,  he  might  demand  any  sum  he  pleased,  which  would, 
in  effect,  destroy  the  right  of  the  copyholder  to  demise. 

Our.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  This 
was  an  application  for  a  writ  of  mandamus  to  the  lord  of  a  manor  to 
grant  to  a  tenant  a  license  to  demise  his  copyhold  for  a  term  of  years. 
The  only  ground  for  the  application  is  an  alleged  custom  in  the  manor 
that  the  lord  should  receive  4d.  per  annum  for  such  a  license. 

Independent  of  such  a  custom,  it  is  plain  that  the  granting  or  refusing 
a  license  is  a  matter  wholly  in  the  lord's  discretion ;  and  the  question  is, 
what  is  the  operation  of  such  a  custom. 

On  the  one  hand,  it  is  said  that,  if  the  lord  can,  notwithstanding  the 

.  custom,  refuse  to  license  altogether,  he  may  indirectly  extort  a  larger 

sum  for  a  license  than  the  custom  warrants ;  therefore  his  discretion 

(a)  June,  13th,  1838.  Before  Lord  Denman,  C.  J.,  Littledale  and  Patteson,  Je.,  absente 
Williams,  J. 

*(&)  Cited  by  Moreton,  J.,  in  Porphyry  v.  Legingham,  2  Keb.  344;  S.  C.  cited  Gilb.  Ten 
294,  where  it  is  said,  "  Yet  the  license  seems  unnecessary  here,  since  it  may  be  done  with- 
out it'1    See  1  Semen  on  Copyholds,  645,  (3d  ed.) 
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must  be  taken  away.  On  the  other  hand,  it  is  argued  that,  if  the  custom 
compels  the  lord  to  license,  it  in  effect  amounts  to  a  custom  to  demise 
without  license,  paying  4d.  per  annum ;  which  custom  is  not  directly 
asserted  or  pretended  to  exist,  but,  if  it  do  exist,  the  tenant  may  demise 
on  tendering  the  4rf.  per  annum  without  danger  of  forfeiture,  and  does 
not  want  the  assistance  of  this  Court. 

No  instance  is  to  be  found  of  this  Court  granting  a  mandamus  to  the 
lord  to  license  under  any  circumstances.  It  is  said  to  have  been  decided 
that  he  may  be  compelled  to  do  so  in  equity  ;(a)  but  the  authority  cited 
is  by  no  means  clear  or  satisfactory. 

Under  these  circumstances,  we  are  of  opinion  that  the  rule  for  a  man- 
damus must  be  discharged.  Rule  discharged. 
(a)  See  p.  339,  note  (6)  ante. 


EVANS  against  JAMES  ELLIOT,  SAMUEL  ELLIOT,  and 
PATRICK.— p.  342. 

Where  a  mortgagor  in  possession  makes  a  lease,  after  the  mortgage,  reserving  rent,  the  mort- 
gagee cannot,  by  merely  giving  the  lessee  notice  of  the  mortgage,  and  that  principal  and  inte- 
rest are  in  arrear,  and  requiring  such  lessee  to  pay  the  rent  to  him,  make  the  lessee  his 
tenant,  or  entitle  himself  to  distrain  for  rent  subsequently  accruing  under  the  terms  of  the  lease. 

Nor,  if,  after  such  mortgagee's  death,  his  executors  distrain  for  rent  accrued  before  his  death, 
but  after  the  notice,  and  avow  upon  a  holding  by  the  lessee  under  the  terms  of  the  original 
lease,  as  tenant  to  the  mortgagee,  will  such  avowry  be  supported  by  proof  that,  after  the 
mortgagee's  death,  the  lessee  paid  the  executors  rent,  in  sums  and  at  periods  corresponding 
to  the  reservation  in  the  lease,  and  recognised  them  as  his  landlords  by  letter ;  such  a  recog- 
nition not  having  relation  back  to  the  notice. 

Quart,  how  far  the  mortagee  by  his  own  conduct,  as  by  permitting  the  mortgagor  to  remain 
in  possession  and  to  lease,  without  interfering,  may  preclude  himself  from  treating  the  mort- 
gagor and  his  lessee  as  trespassers  ? 

Replevin.  Avowry  by  James  Elliot  and  Samuel  Elliot,  and  cogni- 
sance by  Patrick,  as  their  bailiff,  for  27/.  10s.  rent,  for  half  a  year  ending 
29th  September  1832,  stating  the  locus  in  quo  to  have  been,  before 
and  on  and  after  that  day,  held  and  enjoyed  by  plaintiff  as  tenant  thereof 
to  Samuel  Elliot  deceased,  under  a  demise  at  a  rent  of  55/.,  payable 
half  yearly,  to  wit  25th  March  and  29th  September ;  and  that,  after  the 
said  27/.  10^.  became  due,  Samuel  Elliot  died,  and  made  the  defendants 
James  Elliot  and  Samuel  Elliot  his  executors.  There  was  also  another 
avowry  and  cognisance,  which  led  to  a  demurrer,  on  which  judgment 
was  given  for  the  plaintiff.  (See  Evans  v.  Elliots  5  A.  &  E.  14^,  31 
Eng.  Com.  I<aw  Rep.  301.) 

Pleas  in  bar,  to  the  first  avowry  and  cognisance,  1.  Riens  in  arrere. 
2.#Non  tenuit  modo  et  form&.    Issues  thereon. 

#On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Brecknockshire  sum- 
mer assizes  1836,  the  plaintiff  proved  that,  in  1830,  Philip  Elliot,  being 
then  in  possession  of  the  locus  in  quo,  granted  to  the  plaintiff  a  lease  (or 
agreement  for  a  lease),  for  a  term  of  eleven  years,  at  55/.  per  annum, 
payable  as  stated  in  the  pleadings ;  and  that  the  plaintiff  took  possession 
under  the  lease,  and  held  till  the  time  of  the  distress,  which  was  made  in 
November  1834.  The  plaintiff  paid  rent  to  Philip  till  Michaelmas  1832. 
including  the  rent  then  due.  The  defendants  proved  that,  by  indenture  of 
1 1th  August  1827,  between  Philip  Elliot,  of  the  first  part,  and  the  testator 
Samuel  Elliot,  of  the  second  part,  in  consideration  of  1100/.  paid  to 
Philip  by  the  testator,  Philip  bargained,  sold,  andjiemised  to  him  the 
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locus  in  quo,  habendum  to  the  testator,  his  executors,  &c.,.for  1000 
years,  subject  to  a  proviso  for  cesser  of  the  term  on  repayment  of  the  . 
1100/.  with  interest.  Philip  continued  in  possession:  but,  the  interest 
having  become  in  arrear,  the  testator,  on  3d  May  1832,  gave  the  plaintiff 
notice  of  the  mortgage  and  that  the  principal  and  a  considerable  sum  for 
interest  were  due ;  adding,  "  I  do  therefore  give  you  notice  not  to  pay 
any  rent  now  due,  or  hereafter  to  become  due,  from  you,  for  the  said 
messuages,"  &c,  "  to  the  said  Philip  Elliot,  or  to  any  other  person  or 
persons  on  his  behalf,  but  to  pay  the  same  rent  and  arrears  of  rent  to 
me,"  &c.  The  testator  died  in  December  1832,  leaving  the  defendants 
James  and  Samuel  Elliot  his  executors.  The  plaintiff  on  two  occasions 
paid  half  a  year's  rent,  27/.  10*.,  to  the  executors,  at  periods  correspond- 
ing to  the  reservation  in  the  lease ;  and  he  wrote  to  them  letters  in  which 
he  requested  them  to  perform  certain  repairs  on  the  property,  saying,  **  I 
am  satisfied  I  cannot  live  under  you  as  tenant,  unless  you  will  put  the 
building  more  comfortable,"  and  "  you  cannot  expect  of  one  to  build  on 
your  premises  "  The  Lord  Chief  Justice,  on  these  facts,  considered  that 
the  defendants'  case  was  made  out,  and  directed  a  verdict  for  them.  In 
Michaelmas  term  1836,  Chilton  obtained  a  rule  for  a  new  trial,  on  the 

f  round  of  misdirection.  In  Hilary  term  last,  (January  27th,  1838,  before 
iOrd  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js.,) 
Evans  and  Nicholl  showed  cause.  It  will  be  contended  that  notice, 
by  the  mortgagee,  to  a  party  who  has  become  tenant  under  a  lease 
granted  by  the  mortgagor  after  mortgage,  does  not  make  him  tenant  to 
the  mortgagee  under  such  lease ;  and  the  dicta  in  Partington  v.  Wood- 
cock, 6  A.  &  E.  690,  (33  E.  C.  L.  R.,)  S.  C.  5  N.  &  M.  672,  (36  K  €. 
L.  R.,)  will  be  referred  to.  In  that  case  it  was  urged,  on  the  authority 
of  Pope  v.  Biggs,  9  B.  &  C.  245,  (17  E.  C.  L.  R.,)  that  the  mortgagor's 
tenant  may  show,  against  the  mortgagor,  that  the  mortgagee,  under  a 
mortgage  prior  to  the  commencement  of  the  tenancy,  has  demanded  the 
rent :  upon  which  Patteson,  J.,  remarked  that  he  never  could  see  how 
notice  could  make  the  mortgagor's  tenant  tenant  to  the  mortgagee  at 
the  former  rent,  though  a  new  tenancy  might  be  created  at  the  old  rent : 
and  Littledale,  J.,  seemed  to  think  that  the  mortgagee  had  no  remedy 
but  ejectment.  Partington  v.  Woodcock  can  scarcely  be  considered  an 
authority,  for  no  formal  judgment  was  given ;  so  that  Pope  v.  Biggs  is 
not  overruled.  The  language  of  Bayley,  Jm  in  Pope  v.  Biggs,  goes 
quite  as  far  as  is  requisite  for  the  defendants'  case  here.  "  I  have  no 
doubt,  that  in  point  of  law,  a  tenant  who  comes  into  possession  under  a 
demise  from  a  mortgagor,  after  a  mortgage  executed  by  him,  may  con- 
sider the  mortgagor  his  landlord  so  long  as  the  mortgagee  allows  the 
mortgagor  to  continue  in  possession  and  receive  the  rents ;  and  that 
payment  of  the  rents  by  the  tenant  to  the  mortgagor,  without  any  notice 
of  the  mortgage,  is  a  valid  payment.  But  the  mortgagee,  by  giving 
notice  of  the  mortgage  to  the  tenant,  may  thereby  make  him  his  tenant,, 
and  entitle  himself  to  receive  the  rents.  It  is  undoubtedly  a  well  estab- 
lished rule,  that  a  lessee  cannot  dispute  the  title  of  his  lessor  at  the  time 
of  the  lease,  but  he  is  at  full  liberty  to  show  that  the  lessor's  title  has 
been  put  an  end  to."  The  acquiescence  of  the  tenant  is  not  there  con- 
sidered requisite,  but  only  notice,  which  is  said  to  have  the  effect  of 
attornment.  The  situation  in  which  the  mortgagor  in  possession  legally 
Btands  has  been  differently  desbcried.  It  is  now  agreed  that  a  mortgagor 
cannot  bring  ejectment  or  trespass.    In  Doe  dem.  Rogers  v.  Cadwalfa- 


346]  9  Adolphus  &  Ellis.  195 

der,  2  B..&  Ad.  473,  (22  E.  C.  L.  R.,)  it  was  held  that  the  mere  receipt 
of  interest  by  the  mortgagee  is  not  an  admission  that  the  mortgagor,  or 
his  tenant,  is  in  lawful  possession  of  the  premises  at  the  time :  but  Lord 
Tentbrden  there  recognised  the  authority  of  Doe  dem.  Whitaker  v. 
Hales,  7  Bing.  322,  (20  E.  C.  L.  R.,)  where  such  an  admission  was 
implied  from  the  mortgagor  having  demanded  the  rent  of  the  tenant  by 
way  of  payment  of  the  interest,  and  threatened  a  distress.  It  is  true 
that  Littledale,  J.,  in  Doe  dem.  Rogers  v.  Cadwallader,  questioned 
that :  but  in  the  present  case  there  is  a  demand  by  the  mortgagee  of 
rent,  as  rent;  a  payment  of  it;  and  letters  afterwards  recognising  the 
relation  of  tenant  and  landlord ;  so  that  there  is  a  virtual  attornment. 
Stat.  4  Ann.  c.  16,  ss.  9,  10,  gives  the  effect  of  attornment  to  notice  in 
the  cases  there  mentioned,  when  the  tenant  remains  in  possession.  An 
attornment  relates  back  to  the  accruing  of  the  title :  that  is,  in  the 
present  case,  to  the  notice.  After  this  the  tenant  could  not  deny  the 
mortgagee's  title  as  landlord,  nor  could  the  mortgagee  treat  the  tenant 
as  a  trespasser.  In  Pope  v.  Biggs,  9  B.  &  C.  245,(a)  (17  E.  C.  L.  R.,) 
Parke,  J.,  says  that  "  The  mortgagor  may  be  considered  as  acting  in 
the  nature  of  a  bailiff,  or  agent,  for  the  mortgagee.' '  [Lord  Dbnman, 
C.  J.  If  the  mortgagor  made  the  lease  as  agent  to  the  mortgagee,  the 
mortgagee  has  been  landlord  throughout.]  The  mortgagee  takes  to  the 
contract :  it  is  like  an  assignment  of  the  reversion.  [Lord  Denman,  C. 
J.  But  nothing  is  assigned  after  the  lease.]  In  Moss  v.  Oallimore,  1 
Doug.  279,  Lord  Mansfield  said  that  the  mortgagor  was  not  tenant  at 
will  to  the  mortgagee  properly,  but  only  quodam  mode  In  Keech, 
lessee  of  Warne,  v.  Hall,  1  Doug.  21,(6)  he  had  been  understood  to 
describe  the  mortgagor  as  tenant  at  will.  In  a  case  later  than  Part- 
ington v.  Woodcock,  namely,  Doe  dem.  Jones  v.  Williams,  5  A.  &  E. 
291,  (31  E.  C.  L.  R.,)  Patteson,  J.,  said,  "  One  is  much  at  a  loss  as  to  the 
proper  terms  in  which  to  describe  the  relation  of  mortgagor  in  possession 
and  mortgagee.  In  Partridge  v.  Bere,  5  B.  &  Aid.  604,  (7  E.  C.  L.  R.,) 
such  mortgagor  is  held  to  be  tenant  to  the  mortgagee ;  sometimes  he  is 
said  to  be  the  bailiff  of  the  mortgagee ;  and  in  a  late  case,(a)  Lord  Tenter* 
den  said  that  his  situation  was  of  a  peculiar  character.  But  it  is  clear  that 
his  possession  is,  at  all  events,  not  adverse  to  the  title  of  the  mortgagee." 
The  mortgagee,  therefore,  could  not  treat  the  mortgagor,  or  those  holding 
under  him,  at  any  rate  after  notice,  as  trespassers.  That  being  so,  if 
he  cannot  proceed  for  the  rent  he  is  without  remedy.  Pope  v.  Biggs  is 
confirmed  in  Waddilove  v.  Barnett,  2  New  Ca.  538,  (32  E.  C.  L.  R. ;) 
it  was  also  cited  in  Vallance  v.  Savage,  7  Bing.  595,  (20  E.  C.  L.  R.,) 
and  Tindal,  C.  J.,  there  said,  afterwards,  "  Even  in  the  case  of  mort- 
gagor and  mortgagee,  whose  interests  are  adverse,  acts  of  the  mortgagor 
assented  to  by  the  mortgagee  are  considered  as  acts  of  the  mortgagee*" 
Here,  also,  nothing  is  said  of  the  necessity  of  acquiescence  by  the 
tenant.  It  will  be  suggested  that  Pope  v.  Biggs  is  impugned  by  Rogers 
v.  Humphreys,  4  A.  &  E.  299,  (31  E.  C.  L.  It.)  That  case,  however, 
decides  only  the  relation  of  the  mortgagee  to  a  party  coming  in  under 
the  mortgagor's  lease,  made  after  mortgage,  where  no  notice  has  been 
given,  and  where  there  has  been  no  payment  of  rent  or  acceptance  of 
it :  but  it  is  said  that,  where  there  has  been  such  payment  and  accept- 

(a)  See  p.  258. 

(b)  8ee  notes  on  this  case  and  Most  t.  Oallimore,  in  1  Smith's  Leading  Cases,  295,  815* 

(c)  Perhaps  Doe  dem.  Moby  v.  Maisey,  8  B.  &  C.  767,  (15  £.  C.  L.  R.) 
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ance,  the  remedy  would  depend  on  the  particular  circumstances  of  the 
case,  and  a  relation  of  landlord  and  tenant  is  created  between  the  mort- 
gagee and  the  tenants.  [Coleridge,  J.  Is  the  notice  to  have  a  differ- 
ent effect  according  as  the  deed  is  by  lease  or  not  ?  Do  you  say  that 
the  mortgagee  comes  in  as  if  his  name  were  incorporated  in  the  lease  ? 
Is  there  a  new  tenancy  created,  or  is  the  old  continued  ?]  As  between 
the  mortgagee  and  the  tenant,  the  facts  are  tantamount  to  a  recognition, 
by  the  mortgagee,  of  the  mortgagor's  authority  to  grant  the  lease :  the 
tenant,  therefore,  holds  on  the  old  terms.  The  principal  claims  the 
benefit  of  the  contract  made  by  his  assent,  as  in  The  Duke  of  Norfolk 
v.  Worthy,  1  Camp.  337.  Alchorne  v.  Gomme,  2  Bing.  54,  (9  E.  C.  L. 
R.,)  is  distinguishable.  According  to  the  plea  in  bar  there,  the  tenant 
was  distrained  on  by  his  lessors,  who  claimed  under  the  mortgagor ;  and 
the  plea  insisted  on  want  of  title  in  the  lessors  at  the  time  of  the  lease ; 
at  least  the  plea  was  so  construed  by  the  Court. 

Sir  W.  W.  Follett,  Chilton,  and  E.  V.  Williams,  contra.  First,  laying 
out  of  cqnsideration  acquiescence  by  the  tenant,  the  mortgagee  cannot, 
by  giving  notice,  entitle  himself  to  distrain,  where  the  lease  has  been 
granted  after  mortgage.  The  notion  that  the  mortgagee  has  such  a 
power  has  arisen  from  a  confusion  between  legal  and  equitable  rights. 
Legally,  the  mortgagor's  lease  is  a  lease  by  a  party  having  no  title,  or, 
at  the  most,  being  merely  a  tenant  at  will  or  by  sufferance,  and  there- 
fore without  power  to  lease.  The  legal  owner  is  the  mortgagee.  So 
far  the  cases  are  all  consistent,  from  Keech,  lessee  of  Warne,  v.  Hall,  1 
Doug.  21,  to  Doe  dem.  Rogers  v.  Cadwallader,  2  B.  &  Ad.  473,  (22  E. 
C.  L.  R. ;)  there  is  no  doubt  that  the  mortgagee,  if  he  will,  and  if  he 
abstain  from  giving  notice,  may  treat  the  tenant  as  a  trespasser.  It  is 
true  that  the  mortgagee  may  so  act,  as  in  Doe  dem.  Whitaker  v.  Bales, 
7  Bing.  322,  (20  E.  C.  L.  R.,)  that  he  precludes  himself  from  insisting 
upon  his  right.  In  this  respect  the  case  is  no  more  than  that  of  a  lease 
made  by  any  party  without  colour  of  title ;  the  real  owner  may,  by  his 
conduct,*  preclude  himself  from  treating  the  lessee  as  a  trespasser.  But 
it  is  contended  on  the  other  side,  that  the  mortgagee  has  the  option  of 
treating  the  tenant  as  a  trespasser,  or  as  his  tenant.  This  suggests  the 
question,  whether  the  tenancy  be  the  old  or  the  new  one.  Suppose  the 
mortgagor  to  have  leased  by  deed  for  twenty-one  years,  with  covenants  : 
can  it  be  contended  that  the  mortgagee  becomes  the  lessor  and  the  cove- 
nantee, under  this  instrument,  by  virtue  of  a  notice  given  by  him  to  the 
lessee  and  covenantor  ?  The  difficulty  is  the  same  where  the  lease  is 
without  deed.  The  parties  may  enter  into  a  new  lease,  and  create  a 
fresh  relation  of  landlord  and  tenant,  as  any  owner  of  land  may  with  a 
stranger.  So,  too,  circumstances  might  arise  on  which  an  action  for  use 
and  occupation  might  be  founded.  But  the  defendants  here  are  to  show 
that  the  plaintiff  held  under  the  old  lease  and  on  the  old  terms.  Moss 
v.  Gallimore,  1  Doug.  279,  is  inapplicable :  there  the  lease  had  been 
made  before  the  mortgage,  which  therefore  was  in  effect  an  assignment 
of  the  reversion ;  and  notice  from  the  assignee  to  the  tenant  was  neces- 
sary under  stat.  4  Ann.  c.  16,  ss.  9,  10.  If  Pope  v.  Biggs,  9  B.  k  C. 
245,  (17  E.  C.  L.  R.,)  be  correctly  reported,  it  must  be  admitted  that 
the  language  of  Baylby,  J.,  is  strongly  against  the  plaintiff  in  the  pre- 
sent case,  though  the  actual  decision  was  on  a  point  which  does  not  arise 
here.  But  the  doctrine  which  appears  to  have  been  there  laid  down 
cannot  be  supported.    The  learned  judge  remarks  that  a  lessee  is  at 
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liberty  to  show  that  his  lessor's  title  has  been  put  an  end  to.  But, 
where  the  mortgage  is  prior  to  the  lease,  the  defence  amounts  to  saying 
that  the  lessor  had  no  title  at  the  time  of  the  demise.  Upon  these  facts, 
the  only  title  which  the  lessor  had  was  one  by  estoppel,  good  as  between 
him  and  his  lessee,  but  not  otherwise.  The  learned  judge  adds,  "  There 
is  another  rule  of  law,  viz.  that  the  mortgagor  cannot  dispute  the  title 
of  the  mortgagee."  But  the  question  between  the  mortgagor  and  the 
mortgagee  would  turn,  not  upon  a  general  principle  of  law,  but  upon 
the  effect  which  the  mortgage  deed  had.  had  in  passing  the  property 
from  one  to  the  other.  And  the  remarks  said  to  have  been  made  by  his 
Lordship  on  Keech,  lessee  of  Warne,  v.  Hall,  1  Doug.  21,  are  inaccurate. 
He  represents  that  case  as  showing  that,  though  the  lessee,  in  the  case 
of  a  lease  after  mortgage,  deny  that  the  mortgagor  ever  had  any  inter- 
est, ho  may  say  that  the  mortgagor  had  a  defeasible  title,  and  that  such 
title  has  since  been  defeated ;  and,  in  support  of  this,  he  points  out  that 
the  mortgagee  might  have  evicted  the  tenant,  which  would  be  an  answer 
to  an  action  by  the  mortgagor  for  the  rent ;  and  that  it  was  not  neces- 
sary for  the  mortgagee  to  bring  ejectment,  if  the  tenants  were  willing 
to  attorn  and  pay  rent.  Now,  though  an  actual  eviction  would  be  an 
answer  to  the  mortgagor's  action  against  his  tenant,  a  liability  to  defea- 
sance by  title  paramount,  existing  at  the  time  of  the  lease,  is  no  answer. 
And  attornment  would  have  no  effect:  stat.  4  Ann.  c.  16,  ss.  9,  10, 
applies  only  to  the  case  of  an  assignment  of  the  reversion,  not  to  a 
claim  paramount  to  the  lessor's  original  title.  Doe  dem.  Whitaher  v. 
Hales,  7  Bing.  322,  (20  E.  C.  L.  R.,)  has  been  questioned  by  Littledale, 
J.,  in  Doe  dem.  Rogers  v.  Qadwallader,  2  B.  &  Ad.  473,  (22  E.  C.  L. 
R.) ;  but,  supposing  it  correctly  decided,  it  shows  only  that  a  mortgagee 
may,  by  his  own  acts,  preclude  himself  from  treating  the  mortgagor's 
lessee,  under  a  lease  made  after  mortgage,  as  a  trespasser ;  not  that  the 
mortgagee,  by  his  own  act,  can  make  the  lessee  his  tenant  under  the  old 
lease.  The  plea  in  Alchorne  v.  Qomme,  2  Bing.  54,  (9  E.  C.  L.  R.,) 
would  have  been  good  if  the  doctrine  here  contended  for  by  the  defend- 
ants were  correct.  There  Best,  C.  J.,  points  out  that  the  statutes 
relatiug  to  attornment,  4  Ann.  c.  16,  ss.  9,  10,  and  11  G.  2,  c.  19,  s. 
11,  have  nothing  to  do  with  the  case.  The  question  also  necessarily 
arose  in  Rogers  v.  Humphreys,  4  A.  &  E.  299,  (31  E.  C.  L.  R.,)  the 
Court  laying  down  the  rule  as  to  both  cases,  of  a  lease  created  before 
the  mortgage,  and  one  created  after  ;  and  they  held  that,  in  the  latter 
case,  the  mortgagee  could  not  distrain  on  the  lessee  unless  the  lessee 
chose  to  pay  rent  to  him,  and  he  chose  to  accept  it.  The  dicta  in  Part- 
ington v.  Woodcock,  6  A.  &  E.  690,  (33  E.  C  L.  R.,)  are  also  decisive 
on  the  point.  The  mortgagee,  thougn  in  equity  the  mortgage  is  con- 
sidered only  as  a  pledge,  is  in  law  the  absolute  owner  of  the  estate.  It 
is  argued  that  the  mortgagee  may  adopt  the  mortgagor's  contract.  But 
it  has  been  shown  that  he  may  treat  the  lessee  as  a  trespasser ;  and  can 
he  have  an  option  whether  he  will  treat  him  as  trespasser  or  tenant  ? 
How  can  a  man  be  a  party  to  a  lease,  by  subsequent  ratification,  when 
neither  the  original  lessor  nor  original  lessee  contracted  with  reference 
to  such  party  ?  It  is  impossible  to  make  the  mortgagee  a  party  to  the 
covenants  and  other  terms  of  the  original  lease.  In  J)oe  dem.  Mann  v. 
Walters,  10  B.  &  C.  626,  (21  E.  C.  L.  R.,)  the  Court  clearly  considered 
that  a  party  giving  notice  to  quit  onbehalf  of  a  landlord  must  have  the 
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landlord's  authority  at  the  time,  and  that  a  subsequent  recognition  is 
not  enough. 

Secondly,  as  to  the  alleged  acquiescence  by  the  tenant.  At  the  time 
when  the  rent  was  due  for  which  the  avowry  is  made,  nothing  had 
taken  place  but  the  notice.  It  is  impossible  to  infer  from  the  subsequent 
transactions  between  the  plaintiff  and  the  mortgagee's  executors,  an 
agreement  to  become  tenant  to  the  deceased  mortgagee,  taking  effect  by 
relation,  antecedently  to  the  accruing  of  the  rent  in  question.  [Lord 
Denman,  C.  J.  I  think  you  need  not  press  this  point :  I  thought  the 
recognition  by  payment  of  rent  came  to  very  little ;  and  I  was  not  desired 
to  put  it  to  the  jury  as  evidence  of  a  previous  tenancy  to  the  deceased 
mortgagee.]  Besides,  to  support  this  a? owry,  the  recognition  must  be 
of  a  tenancy  under  the  terms  of  the  alleged  demise  by  the  mortgagee, 
which  cannot  be  inferred.  Nothing  can  be  implied  but  a  new  tenaucy  : 
that,  however,  would  be  no  answer  to  the  plaintiff's  case  here. 

Cur.  adv.  vult. 

Lord  Denmait,  C.  J.  now  delivered  the  judgment  of  the  court. 

This  case  was  tried  before  me  at  the  Brecon  summer  assizes,  1836. 
It  was  a  case  of  replevin,  the  distress  having  been  taken  by  a  mortgagee, 
who  had  become  such  previous  to  the  lease  granted  by  the  mortgagor  to 
the  plaintiff.  The  mortgage  money  being  unpaid,  the  mortgagee  gave 
notice  to  the  tenant  to  pay  him  the  rent,  and  distrained  on  his  refusal  to 
do  so.  Stripped  of  some  immaterial  circumstances,  the  question  was 
thus  nakedly  raised,  whether  the  tenant  of  a  mortgagor,  by  virtue  of  a 
lease  posterior  to  the  mortgage,  becomes  tennnt  to  the  mortgagee  as  soon 
as  the  latter  gives  him  notice  that  there  is  a  mortgage,  and  that  the  money 
has  not  been  paid.  On  the  authority  of  Pope  v.  Biggs,  9  B.  &  C.  245, 
(17  Eng.  Com.  Law  Hops.  3Gtf,)  and*  fVaddilove  v.  barnett,  2  New  Ca. 
538,  (29  Eng.  Com.  Law  Reps.  410,)  I  was  of  opinion,  at  the  trial,  that 
this  question  must  be  answered  in  the  affirmative.  And  the  language  of 
some  of  the  judges  in  the  former  case  may  be  thought  to  warrant  the 
opinion,  though  there  the  question  was,  whether  payments  were  protected, 
not  whether  the  relation  of  landlord  and  tenant  arose.  On  hearing  the 
case  argued,  and  more  reflection,  I  am  however  now  convinced  that,  by 
the  mere  fact  of  notice  that  the  mortgage  money  remained  unpaid,  the 
mortgagee  cannot  forthwith  cause  the  tenant  to  hold  of  the  mortgagee. 
I  am  led  to  this  conclusion  by  the  injustice  which  I  think  would  result 
from  declaring  that  he  possesses  this  privilege.  As  against  the  mort- 
gagor, he  might  take  possession  the  moment  the  condition  is  broken ;  but, 
if  he  chooses  to  permit  him  to  retain  possession,  and  to  lease  the  premises, 
as  owner,  I  think  he  cannot  afterwards  tell  the  lessee  that  he  was  de- 
ceived, and  that  the  mortgagor  was  not  the  owner.  The  tenant  clearly 
cannot  deny  his  lessor's  title,  or  protect  himself  against  him  by  paying 
his  rent  to  any  other  person.  Can  the  law  then  permit  another  to  come 
forward  and  say,  "  I  am  the  real  owner ;  and  that  character  was  assumed 
by  the  mortgagor  by  my  consent :  while  you  thought  you  were  dealing 
with  him,  you  were  in  fact  dealing  with  me  for  the  rent  you  may  have 
already  paid  to  him :  I  also  claim  the  right  to  distrain"  ?  The  tenant's 
attornment  is  at  least  necessary  to  create  this  relation :  and  we  are  all 
clearly  of  opinion  that  the  subsequent  attornment,  which  was  proved  in 
this  case,  cannot  have  the  effect  of  setting  up  the  mortgagee's  title  by 
relation  from  the  period  when  notice  was  given. 
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Thus  far  we  are  agreed :  and  the  rule  must  be  made  absolute  for  a 
new  trial. 

But  it  is  proper  to  state  that  the  delay  in  giving  our  judgment  has  been 
occasioned,  in  a  grdat  degree,  by  my  own  doubt  of  the  soundness  of  a 
doctrine  which  was  strongly  pressed  upon  the  court  in  argument,  as  the 
medium  by  which  the  result  must  be  attained. 

This  argument  was,  that  the  mortgagee  may  always  treat  both  the 
mortgagor  and  all  who  claim  under  him  as  trespassers ;  and  that,  for  that 
reason,  the  mortgagor's  lessee  cannot  become  the  tenant  of  the  mort- 
gagee. My  learned  brothers  are,  I  believe,  disposed  to  assent  to  this 
proposition,  which,  generally  speaking,  is  certainly  not  to  be  questioned, 
out,  for  my  own  part,  I  wish  to  guard  myself  against  being  understood 
to  adopt  it  as  universal. 

The  contrary  must,  I  think,  be  admitted, — that  a  mortgagee  may  so 
bind  himself  by  his  own  conduct  as  to  be  precluded  from  treating  the 
mortgagor's  lessee  as  a  trespasser :  what  conduct  might  amount  to  a 
recognition,  seems  to  me  to  be  rather  matter  of  evidence  than  of  law : 
but  I  confess  that  Doe  dem.  Whitaker  v.  Hales,  7  Bins.  322,  (20  Eng. 
Com.  Law  Reps.  147,)  appears  to  me,  though  doubted  by  my  brother 
Littledalb  in  Doe  dem.  Rogers  v.  Cadwallader,  2  B.  &  Ad.  473,  (22 
Eng.  Com.  Law  Reps.  126,)  to  be  well  decided.  I  am  by  no  means  pre- 
pared to  admit  that  a  jury  would  not  be  warranted  in  inferring  a  recog- 
nition of  the  tenant's  right  to  hold  from  the  mere  circumstance  of  the 
mortgagee's  knowingly  permitting  the  mortgagor  to  continue  the  appa- 
rent owner  of  the  premises,  as  before  the  mortgage,  and  to  lease  them 
out,  exactly  as  if  his  property  in  them  continued. 

The  well-known  case  of  Keech,  lessee  of  Warne,  v.  Hall,  1  Doug.  21, 
is  generally  considered  as  an  authority  the  other  way:  but  Lord  Mans- 
field was  not  there  laying  down  the  law  upon  the  subject  so  much  as 
explaining  his  own  view  of  the  rrianner  in  which  mortgagor  and  mort- 
gagee commonly  regard  one  another  in  fact.  I  must  add  that  some  mis- 
conception may  have  arisen  on  this  subject,  from  the  care  the  courts 
have  employed  in  correcting  an  acknowledged  error  of  the  same  great 
judge,  the  error  of  supposing  that  the  right  to  recover  in  ejectment  could 
depend  on  any  thing  but  the  legal  right  of  possession.  This  most  fre- 
quently follows  the  legal  estate;  though  Lord  Mansfield  was  disposed 
in  some  cases  to  transfer  it  to  him  in  whom  no  more  than  an  equiiable 
title  was  vested.  A  strong  assertion  of  the  right  of  the  mortgagee  in 
such  a  case  against  the  mortgagor  may  have  led  to  the  notion  that,  as 
against  the  former,  not  only  the  latter,  but  all  claiming  under  him,  must 
be  wrong-doers,  without  adverting  to  the  possibility  of  the  right  of  pos- 
session being  recognised  in  another  by  the  person  enjoying  the  legal 
estate.  Rule  absolute  for  new  trial. 


GRAVES,  CHEESWRIGHT,  and  LERMITTE,  against 
COLBY.— p.  356. 

A  company  was  incorporated,  with  power  to  the  roaster,  two  warden*,  and  assistants  (all  chosen 
from  the  body  of  the  company,)  to  make  by-laws  for  tho  government  of  the  company,  and  to 
provide  penalties,  by  fine,  for  breach  of  such  by-laws ;  the  company  to  have  the  fines  for  their 
use.  A  by-taw  was  made,  that  every  ono  of  the  livery  of  the  company  who  should  be  chosen 
steward  and  refuse  to  take  the  office,  should  forfeit  \5L  to  the  ma$ter  and  wardens  "for  the 
time  being,  or  to  one  of  them,  for  the  use,  relief,  and  maintenance"  of  the  company. 
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Defendant  was  chosen  steward,  and  refused  to  take  office.  At  the  time  of  his  election  and 
refusal,  G.  was  master,  and  C.  and  L.  were  wardens. 

Gn  C,  and  L.  brought  debt  against  the  defendant  upon  the  by-law,  not  naming  themselves,  in 
the  commencement  of  the  declaration,  as  present  or  late  officers,  nor  stating  that  they  sued 
for  the  use  of  the  company,  but  alleging  the  above  facts,  and  that  defendant  had  forfeited  and 
become  liable  to  pay  15/.  to  the  master  and  wardens  for  the  time  being,  or  one  of  them,  to 
the  use,  &&,  of  the  company,  whereby  an  action  had  accrued  to  plaintiffs,  G.  so  being  mas. 
ter,  and  C.  and  L.  so  being  wardens,  to  demand,  &c.  (not  adding  to  the  use,  &c,  of  the  com- 
pany.)    Breach,  that  defendant  had  not  rendered  to  the  plaintiffs  or  the  company. 

Plea,  that,  at  the  commencement  of  the  suit,  G.  was  not  master,  nor  C.  warden.    On  demurrer, 

Held,  that  the  action  did  not  lie,  the  right  to  sue  not  remaining  in  the  officers  after  they  had 
quitted  office. 

Quare  whether  the  action  was  maintainable  by  any  one  ? 

Debt.  William  Graves,  Richard  Cheeswright,  and  James  Lcrmitte, 
by,  &c,  complain  of  Joseph  John  Colby,  who  has  been  summoned  to 
answer  the  sai<^  W.  G.,  R.  C,  and  J.  L.,  of  a  plea  that  he  render  to 
them  the  sum  of  151.  of  lawful,  &c,  which  he  owes  to  and  unjustly 
detains  from  them.  The  declaration  set  forth  letters-patent  of  12th 
June,  2  Ja.  1,  incorporating  The  masters,  wardens,  and  commonalty  of 
the  mystery  or  art  of  the  Turners  in  London,  by  that  title,  empowering 
them  to  purchase  and  possess  manors,  lands,  &c,  to  them  and  their 
successors,  in  fee  or  for  years,  &c. ;  and  also  goods  and  chattels,  &c, 
and  to  give,  grant,  &c,  manors,  lands,  &c,  and  to  do  and  execute  all 
and  singular  other  deeds  and  things  by  the  name  aforesaid ;  and  that  by 
the  same  name  they  might  plead,  &c,  have  a  common  seal,  &c. ;  and 
that  thereafter,  for  ever,  there  might  be  and  should  be  one  of  the  com- 
monalty of  the  mystery,  &c,  in  form  in  the  said  letters-patent  thereunder 
mentioned  to  be  chosen,  who  should  be,  and  who  should  be  named,  master 
of  the  said  mystery,  &c. ;  and  that  likewise  there  might  and  should  be 
two  of  the  commonalty  of  the  same  mystery,  &c,  in  form,  &c,  (as 
before,)  who  should  be,  and  should  be  named,  wardens  of  the  mys- 
tery, &c. ;  and  also  that  there  might  be  and  should  be  thirteen  or 
more,  not  exceeding  the  number  of  twenty-four,  of  the  commonalty 
aforesaid,  in  form,  &c,  (as  before,)  who'  should  be  named  assistants  of 
the  aforesaid  mystery,  &c.,  and  from  time  to  time  should  be  assisting 
and  aiding  the  same  master  and  wardens  for  the  time  being  in  all  causes, 
matters,  and  business  touching  and  concerning  the  said  master,  wardens, 
and  commonalty ;  and  that  it  might  and  should  be  lawful  to  the  same 
master,  wardens,  and  commonalty,  and  their  successors,  to  have  a  certain 
council-house,  &c. ;  and  that  the  same  master,  wardens,  and  assistants, 
or  the  greater  part  of  them,  for  the  time  being,  as  often  as  it  should 
seem  to  them  to  be  fit  and  necessary,  might  hold  within  the  same  house 
a  court  or  convocation  of  the  same  master,  wardens,  and  assistants,  and 
common  council,  or  the  greater  part  of  them  ;  and  in  the  same  court, 
&c,  treat,  confer,  consult,  provide,  and  determine  of  the  statutes,  articles, 
and  ordinances  touching  or  concerning  the  commonalty  aforesaid,  and 
the  good  rule,  estate,  and  government  of  the  same ;  and  that  the  master, 
wardens,  and  assistants  for  the  time  being,  or  the  greater  part  of  them, 
(of  whom  the  master  and  one  of  the  wardens  for  the  time  being  to  be 
two,)  upon  public  summons  thereupon  to  be  made,  for  that  purpose 
assembled,  might  and  should  have  full  power  and  authority  to  constitute, 
ordain,  and  make,  from  time  to  time,  reasonable  laws,  statutes,  ordi- 
nances, decrees,  and  constitutions  in  writing  whatsoever,  which  to  them 
or  the  greater  part  of  them,  &c,  (quorum  as  before,)  according  to  their 
sound  discretions,  should  appear  to  be  good,  wholesome,  &c,  for  the 
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( ood  rule  and  government  of  the  master,  wardens,  and  commonalty,  &c, 
find  of  all  other  the  turners  and  all  other  persons  of  the  aforesaid 
mystery,  &c.,  within  five  miles  of  London,  &c. :  and  that  the  same 
master,  wardens,  and  assistants  for  the  time  being,  or  the  greater  part 
of  them,  &c,  (quorum  as  before),  so  often  as  they  should  'make,  &c, 
such  laws,  &c,  in  form  aforesaid,  should  make,  limit,  and  provide  such 
sort  of,  and  such,  pains,  punishments,  and  penalties,  by  imprisonment 
of  the  bodies  or  by  fines  and  amerciaments,  or  by  either  of  them,  towards 
and  upon  all  delinquents  against  such  laws,  &c,  or  either  or  any  of  them, 
as  and  which  to  the  same  master,  wardens,  and  assistants  for  the  time 
being,  or  the  greater  part  of  them,  &c,  (quorum  as  before,)  should  seem 
to  be  better,  necessary,  fitting,  and  requisite  for  the  observance  of  the 
same  laws,  &c. ;  and  that  the  same  master,  wardens,  and  commonalty, 
and  their  successors,  might  and  should  be  able  to  have  the  same  fines 
and  amerciaments  to  the  use  of  the  aforesaid  master,  wardens,  and  com- 
monalty, and  their  successors,  without  the  impediment  of  the  King,  &c. : 
all  and  singular  which  rights,  ordinances,  laws,  statutes,  and  constitu- 
tions, so  as  aforesaid  to  be  made,  the  said  late  King  willed  to  be  observed 
under  the  pains  in  the  same  to  be  contained ;  so  that  such  laws,  &c, 
imprisonments,  fines,  &c,  be  reasonable,  and  not  repugnant  nor  contrary 
to  the  laws,  customs,  or  rights  of  the  kingdom  of  England.  The  charter 
then,  as  set  out  in  the  declaration,  appointed  the  first  master,  wardens, 
and  assistants,  and  provided  for  the  election  of  their  successors. 

The  declaration  further  alleged  the  acceptance  of  the  letters-patent ; 
and  that,  after  the  acceptance,  to  wit,  on  3d  June,  1823,  at  the  Guildhall 
of  the  said  city  of  London,  and  within  the  said  city  of  London,  the 
greater  part  of  the  then  master,  wardens,  and  commonalty  of  the  said 
mystery,  &c,  (setting  out  the  performance  of  the  requisites  in  the  char- 
ter for  making  by-laws,)  did  there,  according  to  the  powers  granted  to 
them  by  the  said  letters-patent,  and  by  force  of  the  same,  constitute, 
ordain,  and  make  certain  reasonable  laws  and  ordinances  in  writing,  for 
the  good  rule  and  government  of  the  master,  wardens,  and  commonalty 
of  the  said  mystery,  &c. ;  by  one  of  which  ordinances  it  was  ordained 
that  every  person,  being  of  the  clothing  or  livery  of  the  said  mystery, 
&c,  who  should  be  thereafter  chosen  to  be  steward  of  the  said  mystery, 
&c,  and  should  neglect  or  refuse  to  take  on  him  the  execution  of  the 
said  office,  should  forfeit  and  pay  to  the  master  and  wardens  of  the  said 
mystery,  &c,  for  the  time  being,  or  to  one  of  them,  for  the  use,  relief 
and  maintenance  of  the  said  mystery,  &c,  15Z.  of  lawful,  &c,  which  said 
ordinance,  and  the  said  fine  therein  mentioned,  being  reasonable,  and 
not  repugnant,  &c,  nor  contrary  to  the  laws,  statutes,  customs,  or  rights 
of  the  kingdom  of  England,  or  of  the  united  kingdom,  &c,  nor  to  any 
of  the  customs  or  usages  of  the  city  of  London,  afterwards,  &c,  (appro- 
bation by  Lord  Eldon,  C,  Sir  C.  Abbott,  C.  J.  of  K.  B.,  and  Sir 
Robert  Dallas,  C.  J.  of  C.  P. ;)  of  all  which  said  premises,  &c,  the 
defendant  afterwards,  to  wit,  on,  &c,  had  notice.  Averment,  that  after- 
wards, to  wit,  16th  May,  1833,  a  convocation,  &c,  was  held,  (for  elect- 
ing a  steward  for  the  year  then  next  ensuing ;)  at  which  convocation  the 
defendant,  being  of  the  livery,  &c,  and  a  fit  and  proper  person,  was, 
&c.,  (setting  out  defendant's  election  to  be  steward  for  the  next  year, 
notice  thereof  to  him,  and  that  he  was  duly  required  to  take  upon  him- 
self the  execution  of  the  office,  and  refused ;)  by  means  whereof  the 
defendant  forfeited  and  became  liable  to  pay  to  the  master  and  warden* 
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of  the  said  mystery,  &c,  for  the  time  being,  or  one  of  them,  for  the  use, 
relief,  and  maintenance  of  the  said  mystery,  &c,  the  sum  of  15Z.  above 
demanded.  Averment,  that,  at  the  time  the  defendant  was  so  chosen, 
&c,  and  at  the  time  he  so  refused,  &c,  Graves  was  master,  and  Chees- 
wright  and  Lermitte  were  wardens,  duly  elected,  &c,  (setting  forth  the 
requisites  according  to  the  charter;)  of  all  which  premises,  (notice  to 
defendant.  Whereby  an  action  hath  accrued  to  the  said  plaintiffs,  the 
said  W.  Graves  so  being  master,  and  the  said  R.  Cheeswright  and  J. 
Lermitte  so  being  wardens,  of  the  said  mystery,  &c,  to  demand  and 
have  of  and  from  the  defendant  the  said  sum  of  151.  so  forfeited  as 
aforesaid,  and  above  demanded.  Yet  defendant,  although  often  requested, 
hath  not  as  yet  rendered  the  said  sum  of  15?.  above  demanded,  or  any 
part  thereof,  to  the  plaintiffs  or  any  of  them,  or  to  the  Baid  master,  war- 
dens, and  commonalty,  &c,  or  any  of  them,  but  to  pay  the  same,  &c, 
(refusal :)  and  the  same  still  is  and  remains  wholly  due  and  unpaid.  And 
thereupon  the  plaintiffs  bring  suit,  &c. 

Second  plea.  That,  at  the  time  of  the  commencement  of  this  suit, 
the  said  plaintiff  W.  Graves  was  not,  nor  is  he,  the  master  of  the  said 
mystery,  &c. ;  and  the  said  plaintiff  R.  Cheeswright  was  not,  nor  is  he, 
the  warden  of  the  said  mystery ;  nor  were  nor  are  the  said  plaintiffs 
entitled  to  maintain  their  said  action  against  the  said  defendant  in  this 
behalf:  and  this,  &c.     Verification. 

Replication.  That,  at  the  time  the  defendant  was  so  chosen  to  the 
said  office  of  steward  of  the  said  mystery,  &c,  and  at  the  time  he  so 
refused  to  take  upon  himself  the  execution  of  the  said  office,  the  said  W. 
Graves  was  master  of  the  said  mystery,  &c,  and  the  said  R.  Cheeswright 
was  warden  of  the  said  mystery ;  and  that  the  plaintiffs  are  entitled  to 
maintain  their  said  action  against  the  said  defendant  in  this  behalf:  and 
this,  &c.     Conclusion  to  the  country. 

General  demurrer.     Joinder. 

The  demurrer  was  argued  in  Hilary  term  last.(a) 

Ghurney,  for  the  defendant.     The  plaintiffs  will  probably  object  to  the 

Elea :  and  the  defendant  insists  that  the  declaration  is  bad.  First,  the 
y-law,  in  terms,  gives  the  forfeiture  to  the  master  and  wardens  "  for  the 
time  being."  That  means,  not  the  master  and  wardens  at  the  time  of 
the  incurring  of  the  forfeiture,  but  at  the  time  when  it  is  enforced ;  for 
it  can  be  enforced  only  by  the  parties  who  are  entitled  to  it.  Thus,  by 
stat.  54  G.  3,  c.  170,  8.  8,  securities  given  for  the  maintenance  of  bas- 
tard children  are  vested  in  the  overseers  "  for  the  time  being,"  who  may 
sue  upon  them  by  the  description  of  overseers ;  and  the  action  is  not  to 
abate  by  a  change  of  overseers,'  but  to  be  proceeded  in  by  the  overseers 
"for  the  time  being"  as  if  no  such  change  had  taken  place.;  and  under 
this  clause  it  was  held,  in  Addey  v.  Woolley,  8  Taunt.  691,  (4  E.  C.  L. 
R.,)  S.  C.  3  B.  Moore,  21,  (4  B.  C.  L.  R.,)  that  the  action  must  be 
brought  by  the  overseers  in  office  at  the  time  of  commencing  the  action, 
though  they  be  not  the  overseers  to  whom  the  security  was  given.  In 
Doe  dent.  Higgs  v.  Terry,  4  A.  &  E.  274,  (31  E.  C.  L.  R.,)  notice  to 
quit  was  given  to  tenants  from  year  to  year  of  parish  property,  under 
stat.  59  G.  3,  c.  12,  s.  17,  by  the  then  churchwardens  and  overseers ; 
and  afterwards  their  successors  brought  ejectment,  and  recovered.  Here, 
therefore,  if  any  persons  were  entitled  to  sue,  the  action  should  have 

(a)  Tuesday,  January  16th,  1838.  Before  Lord  Donman,  C.  J.,  Littledale,  Williams, 
m  Coleridge,  Js. 
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"been  brought  by  those  who  were  officers  at  the  time  of  commencing  the 
action  ;  though  it  is  not  incumbent  on  the  defendant  to  show  that  there 
is  any  party  who  can  maintain  the  action.  And,  secondly,  if  the  effect 
of  the,  by-law  is  to  give  the  forfeiture  to  those  who  were  master  and 
wardens  at  the  time  when  the  forfeiture  accrued,  the  by-law  is  bad.  It 
is  clear  that  a  by-law  reserving  a  penalty  to  strangers  is  void,  on  a  prin- 
ciple analogous  to  that  which  prevents  the  assignment  of  a  chose  in 
action.  A  corporation,  without  any  by-law,  may  sue  in  case  for  breach 
of  a  custom;  Corporation  of  Colchester  v.  Simpson :(a)  but  a  by-law 
giving  a  stranger  the  penalty  for  the  breach  is  invalid ;  Bodwic  v.  Fen* 
nellj  1  Wils.  233.  The  only  exceptions  to  this  latter  rule  are  in  the 
cases  of  the  chamberlains  of  London  and  Bristol ;  Oltarnberlain  of  Lon- 
don's Case,  5  Rep.  62  b,  Boilings  v.  Hungerford.(b)  But  the  chamber 
lains  of  London  and  Bristol  are  each  a  corporation  sole ;  and  in  Hollings 
t.  Hungerford,  it  was  said  "  that  camerarius  ex  vi  termini  signifies  the' 
saur arias  of  the  corporation;"  and  the  Court  "declared  that  he  reco- 
vered for  the  benefit  of  the  corporation"  and  that  they  would  "  take 
notice  of  the  relation  there  is  between  the  chamberlain  and  the  corpora- 
tion, and  that  he  is  no  stranger,  but  (as  it  were)  part  of  the  corporation" 
In  Bodwic  v.  Fennell,  Dennison,  J.,  said,  "  I  am  not  for  carrying  the 
right  to  sue,  further  than  the  chamberlain  of  a  corporation,  as  in  Rol- 
lings v.  Hungerford.19  It  is  clear  that  an  action  by  a  late  chamberlain 
would  not  have  been  held  to  lie.  In  Totterdell  v.  Glazby,  2  Wils.  266, 
it  was  held  that  a  by-law  of  the  corporation  of  Bath  was  bad,  which 
gave  a  penalty  to  a  guild  and  company  of  tailors,  though  free  of  the 
corporation :  here  no  present  connexion  of  any  kind  appears  between 
the  plaintiffs  and  the  corporation. 

Sir  W.  W.  Follett,  contra.  As  to  the  objection  to  the  by-law,  a  cor* 
poration  may,  by  their  by-law,  give  a  fine  to  a  stranger  for  the  use  of 
the  corporation.  This  was  not  disputed  in  The  Master,  Wardens,  and 
Commonalty  of  FeUmakers  v.  Davis,  1  Bos.  &  Pul.  98 ;  though  there 
were,  in  that  case,  other  grounds  for  the  decision.  This  is  a  convenient 
way  of  imposing  the  penalty ;  and  the  validity  of  it  is  established  by  the 
admitted  instances  of  the  chamberlains  of  London  and  Bath.  In  Totter- 
dell v.  Glazby,  it  appears  that  the  penalty  was  not  reserved  to  the  use 
of  the  corporation.  In  Willcock's  Law  of  Municipal  Corporations  it  is 
said  (p.  156,  §  375),  "  If  the  injury  be  to  a  particular  company,  as  where 
the  custom  excludes  foreigners  from  the  practice  of  a  particular  trade, 
or  from  the  practice  of  the  trade  of  a  certain  company,  as  well  freemen 
as  foreigners,  unless  free  of  that  company,  the  penalty  of  the  by-law 
ought  not  to  be  given  to  the  municipal  corporation  or  their  officer,  but 
to  the  company  injured,  or  their  treasurers  in  trust  for  them."  For 
this  Mayor  of  Winton  v.  Wilks,  2  Ld.  Baym.  1129 ;  Woolly  v.  Idle,  4 
Bur.  1951,  and  The  Mayor  of  York  v.  Welbank,  4  B.  &  Aid.  438,  (6 
E.  C.  L  R.,)  are  cited ;  and  it  is  added,  "  Sed  vide  Tailors  of  Bath  v. 
Glazby. "(c)  The  principle  seems  to  be  that  it  is  sufficient  if,  as  here, 
the  action  be  brought  by  parties  really  suing  on  behalf  of  those  interested. 
In  Bodwic  v.  Fennell,  1  Wils.  233,  the  party  suing  did  not  appear  to 
be  connected  with  the  corporation,  and  sued  for  himself:   the  penalty 

(a)  Cited  in  Bodtnc  ▼.  Fennell,  1  Wils.  287. 

(b)  Cited  in  Bodwic  ▼.  Fennell,  1  Wils.  236. 

(c)  Totterdell  ▼.  Glaiby,  2  Wils.  266.  See,  farther,  Willcock's  Law  of  Man.  Corp.  pp. 
86,  87,  s&  184,  186. 
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was  reserved  to  any  person  that  would  sue  for  it.  Ellington  v.  Che- 
ney(a)  rests  upon  the  same  principle.  Then,  next,  assuming  the  by-law 
to  be  valid,  the  proper  parties  to  sue  are  the  parties  in  office  at  the  time 
of  the  forfeiture ;  for  it  is  then  that  the  right  of  action  vests.  If  the 
action  had  been  brought  immediately  upon  the  penalty  accruing,  there 
could  have  been  no  doubt  that  it  was  properly  brought ;  but,  in  such  a 
case,  would  the  action  abate,  or  a  fresh  party  be  substituted  as  plaintiff, 
at  the  expiration  of  the  year  of  office  ?  [Coleridge,  J.  What  would 
happen  if  the  plaintiff  died  ?]  His  executors  might  sue ;  if  not  (and 
some  authorities  deny  it),  the  action  would  be  at  an  end.  Addey  v. 
Woolley  was  decided  upon  the  language  of  the  statute,  which  vests  the 
security  in  the  parties  who  are  in  office  "for  the  time  being/'  [Cole- 
ridge, J.  The  situation  of  the  master  and  wardens  of  a  company  is 
very  different  from  that  of  the  obligee  of  a  bond.]  At  common  law  the 
obligee  would  have  been  the  party  to  sue.  Doe  dem.  Higgs  v.  Terry 
was  decided  on  a  similar  statutory  provision. 

Q-urney,  in  reply.  Addey  v.  Woolley  and  Doe  dem.  Higgs  v.  Terry 
show  the  legal  interpretation  of  the  words  **  for  the  time  being,"  which 
is  the  expression  of  the  statute  in  each  of  those  cases,  and  of  the  by-law 
here.  The  by-law  is  defended  on  the  ground  that  the  penalty  is  reserved 
for  the  use  of  the  company.  If  so,  the  declaration  is  bad ;  for  the 
plaintiffs  do  not  sue  for  the  use  of  the  company,  or  in  any  other  than  a 
natural  capacity.  [Littledale,  J.  Towards  the  end  of  the  declaration 
it  is  said  that  the  defendant  became  liable  to  pay  to  the  master  and 
wardens  for  the  time  being,  for  the  use,  &c,  of  the  mystery.]  But  the 
action  is  not  so  brought.  In  The  Master,  Wardens,  and  Commonalty 
of  Feltmahers  v.  Davis,  1  Bos.  &  Pul.  98,  the  action  could  not  be  brought 
by  the  company,  because  the  penalty  was  not  reserved  to  them.  But  it 
does  not  appear  that  the  by-law  was  good :  the  Court  say  that  the  objec- 
tion decided  on  was  but  one  of  many.  The  terms  of  the  charter  in 
Ellington  v.  Cheney  do  not  appear ;  perhaps  it  reserved  power  to  the 
corporation  to  sue  in  the  name  of  the  master.  No  instance  can  be  found 
of  an  action  by  a  former  chamberlain  or  his  executors,  even  in  the  cases 
of  London  and  Bristol.  The  declaration  must  fail  on  any  view  of  the 
case ;  for  the  parties  suing  are  strangers.  If  the  by-law  reserve  the 
penalty  to  strangers,  it  is  invalid ;  if  not,  the  plaintiffs  are  not  within 
the  by-law.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  is  not  disputed  that  the  subject-matter  of  the  by-law,  as  confirmed 
by  the  Lord  Chancellor  and  two  Chief  Justices,  is  legal.  But  the  ob- 
jections to  the  action  are,  first,  that,  as  the  charter  directs  that  the 
master,  wardens,  and  commonalty  of  turners  shall  have  the  fines  and 
amerciaments  for  the  breach  of  the  by-laws  to  the  use  of  the  master, 
wardens,  and  commonalty,  the  fine  ought  to  have  been  directed  to  be 
paid  to  the  master,  wardens,  and  commonalty,  and  not  to  the  master  and 
wardens  of  the  mystery  or  art,  though  it  be  expressed  to  be  paid  for  the 
use,  relief,  and  maintenance  of  the  mystery  or  art.  The  next  objection 
is  that,  supposing  the  by-law  to  be  valid  as  far  as  relates  to  the  penalty 
being  to  be  paid  to  the  master  and  wardens  of  the  mystery  or  art  for  the 
use,  relief,  and  maintenance  of  the  mystery  or  art,  yet  the  action  ought 
not  to  be  brought  by  the  present  plaintiffs,  who,  though  they  were  the 
master  and  wardens  when  the  penalty  became  forfeited,  yet  had  ceased 
(a)  Cited  in  Bodwic  v.  Famell,  1  Wils.  285. 
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to  be  so  before  the  action  was  brought.  And  that  the  action,  if  main- 
tainable at  all,  should  now  be  by  the  corporate  body  at  large,  or  else  by 
the  persons  who  were  the  master  and  wardens  when  the  payment  was 
sought  to  be  enforced  by  bringing  the  action. 

As  to  the  first  objection,  we  think  that  a  by-law  made  by  a  corpora- 
tion cannot  direct  the  payment  to  be  made  to  a  stranger  to  the  corpo- 
ration, with  the  exception,  indeed,  that  it  may  be  made  payable  to  the 
chamberlain,  who  is  considered  as  the  treasurer  of  the  corporation,  and 
which  therefore  is  in  effect  making  it  payable  to  the  corporate  body 
itself,  because  he  is  the  officer  whose  duty  it  would  be  to  receive  the 
money,  and  to  take  care  of  it  when  so  received.  This  appears  from  the 
case  of  Bodwic  v.  Fennell,  1  Wils.  233,  where  the  penalty  was  given  to 
any  person  who  would  sue  for  it.  The  case  underwent  much  considera- 
tion :  and  the  Court  gave  judgment  "  that  although  a  body  politic  has 
power  to  make  a  by-law  to  enforce  a  penalty  for  breach  of  a  custom,  yet 
they  cannot  give  an  action  to  recover  that  penalty  to  a  stranger,  but 
the  corporation  themselves,  or  somebody  for  them  (as  the  chamberlain 
in  the  case  of  the  city  of  London),  must  sue"  for  it.  "If  the  law  were 
otherwise  it  would  be  very  inconvenient,  it  would  be  like  assigning  a 
chose  in  action,  which  the  policy  of  the  law  will  not  endure.' '  In  the 
course  of  the  argument  some  cases  were  cited  which  established  the 
principle,  with  the  exception  as  to  the  chamberlain.  The  case  of  HoJr 
lings  v.  Hung  erf ord,{a)  3  G.  1,  was  debt  on  a  by-law  for  the  recovery 
of  a  penalty  by  the  chamberlain  of  Bristol :  the  by-law  was  made  under 
a  power  in  their  charter  to  make  by-laws  with  penalties  to  be  recovered 
for  the  use  of  the  corporation.  An  objection  was  made  that  the  cham- 
berlain was  a  stranger  to  the  corporation,  a  stranger  to  the  right,  and, 
therefore,  a  stranger  to  the  remedy ;  but  it  was  held  that  the  action  was 
well  brought,  and  that  camerarius  ex  vi  termini  signifies  the  thesaura- 
rius  of  the  corporation :  and  they  declared  that  he  recovered  for  the 
benefit  of  the  corporation,  and  the  Court  would  take  notice  of  the  rela- 
tion there  is  between  the  chamberlain  and  the  corporation ;  and  that  he 
is  no  stranger,  but,  as  it  were,  part  of  the  corporation. 

In  The  Chamberlain  of  London* 8  Case,  5  Rep.  62  b,  it  was  considered 
that  a  penalty  might  be  payable  to  the  chamberlain  of  London.  And 
so  also  in  Bosworth  v.  Heme,  Ca.  K.  B.  temp.  Hardw.  405,  S.  C.  2 
Str.  1085,  an  action  for  the  penalty  of  a  by-law  was  brought  by  the 
chamberlain  of  London.  In  Mayor  of  Bedford  v.  Fox,  1  Lutw.  562,  a 
penalty  was  made  payable  to  the  chamberlain  of  Bedford,  and  no  objec- 
tion on  that  account.  In  Hesheth  v.  Braddock,  3  Bur.  1847,  a  penalty 
was  made  payable  to  the  treasurers  of  Chester.  The  case  of  Totterdell 
and  Harris,  Masters  of  the  Taylors'  Company  at  Bath,  v.  Glazby,  2  Wils. 
266,  is  a  very  strong  one  to  show  that  a  penalty  cannot  be  made  payable 
to  a  stranger.  The  by-law  was  made  by  the  corporation  of  the  city  of 
Bath,  in  which  city  there  was  a  guild  and  company  of  tailors  free  of  the 
city,  and  two  masters  for  the  government  thereof,  and  a  custom  that 
none  should  exercise  the  trade  of  a  tailor  within  the  city,  unless  he  was 
free  of  the  trade  and  city :  and  a  by-law  was  made  by  the  corporation 
of  the  city  imposing  a  penalty  of  3s.  4rf.  a  day  upon  any  one  exercising 
the  trade,  not  being  free  thereof,  to  be  levied  by  distress,  or  recovered 
by  action  of  debt,  by  the  masters  of  the  company  for  the  time  being,  for 
the  use  of  the  poor  of  the  company  of  tailors.  The  Court  held  the  by- 
fa)  Cited  in  Bodwic  v.  FameU,  1  Wils.  285. 
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law  was  a  bad  one,  because  these  tailors  are  not  the  corporation  of  Bath, 
and  therefore  the  by-law  is  ill  in  giving  the  action  to  the  master  of  the 
tailors'  company  for  the  time  being,  who  are  strangers  to  the  corporation 
of  Bath :  for  to  give  it  to  anybody  else  is  like  assigning  a  chose  in  action, 
which  the  policy  of  the  law  will  not  allow.  And  this  case  is  the  stronger, 
because  the  penalty  was  made  payable  to  the  persons  for  whose  benefit, 
in  trust  for  the  poor  of  the  company,  the  penalty  was  to  be  applied.  At 
the  same  time,  if  the  doctrine  of  this  case  were  necessary  to  support  the 
judgment  we  are  about  to  pronounce,  we  should  pause  a  little ;  for  it  is 
very  extraordinary  that  in  little  more  than  two  years  after  this  decision 
in  the  Common  Pleas,  which  was  in  Trinity  term  5  G.  3,  a  case  was 
decided  in  the  King's  Bench,  in  Michaelmas  term  7  G.  3,  by  the  name 
of  Woolley  v.  Idle,  4  Bur.  1951,  where  the  plaintiffs  were  the  masters 
of  the  fellowship  and  company  of  merchant  tailors  of  the  city  of  Bath, 
for  a  penalty  under  the  very  same  by-law,  at  least  as  far  as  appears  ; 
and  judgment  for  the  plaintiffs  on  demurrer,  Lord  Mansfield  saying 
there  was  no  doubt.  It  is  very  true,  the  question  there  was  solely  upon 
the  validity  of  the  custom,  and  no  objection  made  to  the  by-law,  as  in 
the  case  in  Wilson  ;(a)  but  the  extraordinary  part  of  the  case  is  that  in 
Uttle  more  than  two  years  the  masters  of  the  same  company  should  have 
thought  of  bringing  an  action  on  a  by-law  which  had  been  held  bad,  and 
that  the  defendant  should  not  have  raised  the  objection ;  because  the 
circumstances  of  the  former  decision  must  have  been  well  known,  one 
would  suppose,  amongst  the  persons  most  interested. 

But  we  are  to  consider,  in  the  case  before  us,  whether  the  penalty, 
being  made  payable  to  the  master  and  wardens  for  the  use  of  the  com- 
pany, is  bad  on  that  account.  The  master  and  wardens  are  not  strangers 
to  the  company,  for  they  are  the  two  chief  integral  parts  of  the  corpora- 
tion. It  is  to  be  observed  that,  in  the  case  of  Ellington  v.  Cheney \  9 
G.  2,  cited  by  Mr.  Justice  Dknnison  in  Bodwic  v.  Fennett,  1  Wils.  235, 
it  was  held  that  a  custom  to  exclude  foreigners  was  good,  and  that  a  by- 
law with  a  reasonable  penalty  to  support  such  custom  is  good,  where  the 
penalty  is  given  to  the  corporation  or  guild.  A  by-law  was  made  that, 
if  a  person  should  follow  the  trade  of  a  shoemaker,  not  being  free,  he 
should  forfeit  a  certain  penalty,  to  be  recovered  by  the  master  of  the 
guild.  The  master  brought  the  action ;  and  the  judgment  was  affirmed 
on  a  writ  of  error ;  and,  if  the  penalty  could  be  paid  to  the  master,  who 
was  the  head  of  the  company,  why  should  it  not  be  good  if  it  was  to  be 
paid  to  the  master  and  wardens,  who  are  the  two  head  integral  parts  of 
the  corporation? 

And,  in  the  case  of  The  Master,  Wardens,  and  Commonalty  of  Felt- 
makers  v.  Davis,  1  B.  &  P.  98,  the  master,  wardens,  and  assistants  had 
a  power  by  the  charter  to  make  by-laws.  A  by-law  was  made,  imposing 
a  penalty  upon  any  person  who  refused  to  take  upon  himself  the  offico 
of  renter  warden,  to  be  paid  to  the  master  and  wardens  for  the  time 
being  for  the  use  of  the  master,  wardens,  and  company.  The  first  count 
stated  everything  specially :  the  second  count  was  general,  and  specially 
demurred  to ;  and  one  of  the  grounds  of  demurrer  was,  that  the  forfeiture 
is  stated  to  have  been  incurred  to  the  master  and  wardens,  whereas  the 
master  and  wardens  are  not  the  plaintiffs  in  the  action.  Lord  Chief 
Justice  Eyre,  in  giving  the  judgment  of  the  Court,  says,  "  The  forfeiture 
in  question  is  to  be  paid  to  the  master  and  wardens,  to  the  use  of  the 
(a)  Totterddl  t.  Glasty,  2  Wflfl.  266. 


370]  9  Adolphus  &  Ellis.  207 

master,  wardens,  and  company.  If  the  by-law  is  badly  framed,  it  is  the 
fault  of  those  who  framed  it.  If  they  have  chosen  to  empower  their 
master  and  wardens  to  sue,  the  court  cannot  look  any  further :  no  regu- 
lation with  respect  to  the  payment  of  the  money  by  them  to  any  other 
persons  will  vary  the  right  of  action/'  "  The  master  and  wardens  may 
bring  the  action,  and  apply  the  money  to  the  use  of  the  company. 
They  may  sue  in  the  same  manner  as  the  chamberlain  of  London  does 
for  the  corporation  of  London :  and  they  would  probably  declare  both 
in  their  natural  and  official  capacities.1'  The  count  was  held  bad  for 
this,  amongst  other,  objections.  It  does  not  appear  from  the  report 
whether  the  charter,  empowering  by-laws,  stated  that  the  master, 
wardens,  and  commonalty  should  have  the  fines,  as  in  the  case  now 
before  us :  however,  the  Court  of  Common  Pleas  does  not  say  that  the 
by-law  is  bad  by  directing  the  penalty  to  be  paid  to  the  master  and 
wardens.  And,  taking  all  these  authorities  together,  we  are  not  pre* 
pared  to  say  that  the  by-law  now  under  consideration  is  bad  for  directing 
the  penalty  to  be  paid  to  the  master  and  wardens  for  the  use  of  the 
master,  wardens,  and  company. 

Then,  supposing  there  be  no  objection  to  the  by-law  itself,  the  next 
question  is,  is  the  action  well  brought  in  the  name  of  the  present 
plaintiffs  ? 

The  penalty  is  to  be  paid  to  the  master  and  wardens  for  the  time 
being.  It  may  be  asked,  what  is  the  meaning  of  these  words  ?  Is  it  to 
those  who  were  master  and  wardens  when  the  penalty  was  incurred,  or 
those  who  were  master  and  wardens  when  payment  was  endeavoured  to 
be  enforced  ? 

Stat*  54  G.  3,  c.  170,  s.  8,  enacts  that  securities  given  for  indemnify- 
ing the  district  or  parish  as  to  bastard  children  are  declared  to  be  vested 
in  the  overseers  of  the  poor  for  the  time  being ;  and,  in  the  case  of 
Addey  v.  Woolley,  8  Taunt.  691,  S.  C.  3  B.  Moore,  21,  where  an  action 
was  brought  by  the  overseers  of  the  poor  to  whom  a  bond  was  given  for 
indemnifying  the  parish,  and  the  defendants  pleaded  that  the  plaintiffs 
were  not  overseers  at  the  time  of  the  commencement  of  the  action,  the 
plea  was  held  good,  and  that  the  action  eould  not  be  brought  in  the 
name  of  the  overseers  to  whom  the  bond  was  given.  We  do  not  cite 
this  case  as  an  authority  to  show  that  the  present  plaintiffs  cannot  main- 
tain the  action,  but  to  show  in  what  way  the  Court  construed  the  words 
for  the  time  being,  which  is  "  those  who  were  such  when  the  action  was 
commenced." 

This  case,  however,  is  not  within  either  stat.  54  G.  3,  c,  170,  or  stat. 
59  G.  3,  c.  12,  s.  17,  which  has  been  referred  to  in  the  argument  in 
citing  the  case  of  Doe  dem.  Higgs  v.  Terry,  4  A.  &  E.  274 ;  as  those 
acts  are  confined  to  parish  officers  who  are  authorized  by  these  respective 
statutes  to  sue  and  hold  property  as  if  they  were  corporations. 

In  considering  the  effect  of  the  decisions  that  a  by-law  cannot  reserve 
a  penalty  to  be  paid  to  a. stranger :  they  are  some  of  them  as  to  penalties 
given  to  whoever  will  sue ;  but  it  may  be  said  that  masters  and  wardens 
are  not  to  be  considered  in  that  light,  but  they  are  integral  parts  of  the 
corporation,  and  therefore  may  sue :  and  so  perhaps  they  may,  while 
they  fill  that  situation ;  but  they  were  not  so  at  the  time  of  the  action 
brought;  and,  for  anything  that  appears,  they  did  not  then  belong  to 
the  corporation  in  any  character  whatever,  ana  may  be  strangers ;  and, 
therefore,  if  the  by-law  was  so  framed  as  to  allow  them  to  sue  now,  it 
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would  be  authorizing  persons  who  may  be  strangers  to  the  corporation 
to  sue  for  the  penalty.  It  may  be  said  they  would  be  trustees  for  the 
corporation;  but  it  is  much  more  expedient  that  penalties  should  be 
sued  for,  either  by  the  corporation  at  large,  or  by  persons  who  are  con- 
nected with  it,  and  not  to  allow  persons  who  may  stand  in  the  relation 
of  trustees  only  to  have  anything  to  do  with  it. 

It  may  be  said,  however,  that  there  was  a  right  of  action  once  vested 
in  the  plaintiffs  by  the  defendant  refusing  to  execute  the  office ;  and  it 
may  be  compared  to  a  bond  given  to  the  churchwardens  and  overseers 
to  indemnify  the  parish :  in  which  case,  before  stat.  54  G.  3,  c.  170,  the 
action  would  be  brought  in  the  name  of  the  churchwardens  and  overseers 
to  whom  the  bond  was  given,  though  they  were  out  of  office  when  the 
action  was  brought.  But  that  case  differs  from  this :  in  these  parish 
bonds  the  defendant  personally  enters  into  a  contract  by  bond  with  the 
churchwardens  and  overseers,  by  their  individual  names  of  A.  B.  and  C. 
D.,  &c,  though  they  are  also  described  as  churchwardens  and  overseers ; 
but  here  is  no  contract,  but  the  defendant  is  a  wrongdoer,  and  subject 
to  a  penalty,  not  to  be  paid  to  the  plaintiffs,  or  any  other  person  by 
name,  but  to  the  master  and  wardens  in  their  character  official  and 
politic :  their  right  to  receive  the  money,  or  to  bring  an  action  on  non- 
payment, only  belongs  to  them  in  their  official  and  politic  character ; 
and,  when  that  ceases,  their  right  to  receive  the  money  and  to  bring  an 
action  ceases  with  it.  And  we  are  of  opinion  that  they  cannot  maintain 
the  present  action,  and  that  there  must  be  judgment  for  the  defendant. 

We  give  no  opinion,  whether  the  corporation  at  large,  or  the  present 
master  and  wardens,  could  maintain  an  action.  According  to  the  opinion 
of  Lord  Chief  Justice  Eyre,  in  delivering  the  judgment  of  the  Court  in 
The  Master,  Wardens,  and  Commonalty  of  Feltmakers  v.  Davis,  1  B.  & 
P.  98,  the  corporation  at  large  could  not  maintain  it ;  and,  as  to  the 
present  or  any  future  master  and  warden  maintaining  it,  the  objection 
seems  to  be  that,  to  do  so,  they  must  take  in  succession  in  the  nature  of 
a  corporation.  The  chamberlain  of  the  city  of  London  is  a  special  cor- 
poration' sole  for  some  purposes ;  and  there  is  a  custom  in  London  that 
several  things  in  which  he  hfcs  acquired  an  interest  shall  go  to  his  suc- 
cessors, who  have  the  same  right  to  proceed  upon  them  as  he  had ;  in 
Byrd  v.  Wilford,  Cro.  Eliz.  464,  it  was  so  held ;  and  other  cases  were 
there  cited  as  having  been  decided  to  the  same  effect ;  and  so  also  in 
Fulwood's  Case,  4  Rep.  64  6.  It  would,  however,  be  very  difficult  to 
apply  the  same  rule  to  the  master  and  wardens  of  this  company. 

And,  if  the,  circumstances  of  this  case  are  such  that  the  defendant  is 
not  now  liable  to  anybody,  it  is  the  fault  of  the  corporation  in  not  making 
the  by-law  conformable  to  the  charter,  or  in  not  bringing  their  action 
earlier.  Judgment  for  defendants. 
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HUTCHINSON  and  Another,  Assignees  of  HUNT,  a  Bankrupt,  against 
HEYWORTH  and  Others.— p.  375. 

)!.,  a  manufacturer,  had  been  accustomed  to  consign  poods  by  the  agency  of  O.  and  Co.,  com- 
mission merchants  to  houses  in  America,  for  sale  on  H.*s  account.  O.  and  Co.  made 
advances  to  II.  on  the  consignments,  received  the  proceeds  as  his  agents,  and  accounted  to 
him,  repaying  themselves  their  commission,  advances,  and  other  charges.  In  J 83 1,  Hn 
being  indebted  to  O.  and  Co.  for  such  advances  and  charges,  and  likewise  owing  5000/.  to 
his  own  bankers,  wrote  to  O.  and  Co.,  authorising  them,  after  paying  themselves  their 
balance  out  of  the  net  proceeds  of  H.'s  shipments  down  to  that  date,  to  pay  R.  and  Co.,  the 
bankers,  half  the  remainder  of  such  proceeds,  so  that  the  payment  should  not  exceed  5000J. 
O.  and  Co.  thereupon  wrote  to  R.  and  Co.,  stating  that  they,  agreeably  to  H.'s  authority, 
engaged  to  pay  R.  and  Co.  (after  liquidating  their  own  balance)  a  proportion  of  the  remaining 
proceeds,  &c.  (as  in  H.'s  letter,)  in  consideration  of  R.  and  Co.  guaranteeing O.  and  Co.  from 
claims  by  any  olher  party  in  consequence  of  such  payment  R.  and  Co.  then  wrote  to  O.  and 
Co.  thnt,  understand ine  from  H.  thnt  O.  and  Co.  had  agreed  to  pay  any  surplus  balance,  &c.  (as 
in  H.'s  letter,)  they,  R.  and  Co.,  agreed  to  guarranlec  O.  and  Co.  against  6ucii  other  claims.  A 
few  days  before  this  correspondence,  H.  had  transmitted  to  O.  and  Co.  a  letter  or  authority 
resembling  that  afterwards  sent,  and  had  seen  a  draft  of  a  letter  from  them  to  R.and  Co.,  like 
that  afterwards  sent  hy  O.  and  Co.  to  R.  and  Co.,  claiming  a  guarantee  as  above :  but  this  first 
authority  was  revoked,  and  never  acted  upon.  In  1633  H.  became  bunkrupt  The  assignees 
gave  O.  and  Co.  notice  not  to  make  any  payments  out  of  H.'s  effects,  except  to  them.  Alter- 
words  O.  and  Co.  received  proceeds  of  sales  from  the  houses  abroad,  and  paid  them  over  to 
R.  and  Co.  according  to  the  authority  given  by  H.  The  assignees  sued  O.  and  Co.  for  the 
amount  as  money  had  and  received  to  their  use  :  Held, 

1.  That  the  letter  of  R,  acted  upon  by  O.  and  Co.,  did  not  need  a  bill  stamp  under  stat  55  G. 
3,  c  184.,  sched.  part  i.  tit  Inland  Bill,  sinco  it  neither  required  payment  to  bearer  or  order, 
nor  was  delivered  to  the  payee,  or  any  person  on  his  behalf.     For 

The  schedule  means  a  delivery  cither  personally  to  the  payee,  or  to  his  agent  or  representative, 
and  not  to  the  person  on  whom  the  order  is  made. 

2.  That,  if  the  letter  had  been  so  delivered,  the  sum  payable  was  sufficiently  specified  or  ascer- 
tainable to  bring  it  within  the  schedule  as  an  order  for  payment  of  money  out  ot'a  particular 
fund  which  may  or  may  not  be  available,  &c. 

3.  That  the  transaction  between  H.,  O.  and  Co.,  and  R.  and  Co.,  was  either  a  valid  appropria- 
tion, or  equitable  assignment,  of  funds  to  the  amount  of  5000/.  in  favour  of  R.  and  Co.,  and 
was  not  revoked  by  H.'s  bankruptcy. 

Assumpsit  for  money  had  and  received.  Pleas :  1.  Non  assumpsit. 
2.  Payment  before  action  brought.  3.  A  payment  into  Court.  On  the 
trial  before  Lord  Abinger,  C.  B.,  at  the  Liverpool  summer  assizes, 
1835,  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of 
this  Court  on  the  following  case. 

The  action  was  brought  by  the  plaintiffs  as  the  assignees  of  Hunt,  to 
recover  5000/.  and  interest.  The  bankrupt,  William  Hunt,  is  the  sur- 
viving partner  of  the  firm  of  Hunt  &  Jenkinson,  woollen  manufacturers 
at  Rochdale.  The  defendants  are  commission  merchants  and  agents  at 
Liverpool,  under  the  firm  of  Ormerod  Heyworth  &  Co.  For  many 
years  preceding  the  bankruptcy,  Hunt  &  Jenkinson  had  been  in  the 
habit  of  consigning  their  manufactured  goods  through  the  defendants  to 
•  certain  mercantile  establishments  in  America,  which  are  mentioned  in 
the  letters  hereinafter  set  out,  and  which  had  been  recommended  to  them 
by  the  defendants  for  sale  on  account  of  Hunt  &  J.,  and  to  an 
immense  amount ;  and,  by  the  course  of  dealing  between  the  parties 
Ormerod  Heyworth  &  Co.  made  advances  to  Hunt  &  J.  upon  such 
consignments.  The  proceeds  of  the  sales  were  to  be  remitted  by  the 
foreign  houses  to  the  defendants  in  Liverpool,  on  account  of,  and  as  the 
agents  of,  Hunt  &  J.;  and  the  defendants  were  to  account  for  the 
same  to  Hunt  &  J.  after  repaying  themselves  thereout  their  commis- 
sion, advances,  and  other  charges.  The  defendants  were  partners  in 
each  of  those  foreign  establishments ;  but  the  foreign  partners  in  those 
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foreign  houses  were  not  partners  in  the  house  of  Ormerod  Heyworth  k 
Co. 

This  course  of  dealing  continued  for  upwards  of  twelve  years,  the 
proceeds  of  all  sales  being  regularly  remitted  to  the  defendants,  who 
regularly  advised  Hunt  &  J.  thereof,  and  placed  the  same  to  their  credit, 
or  paid  over  the  amount,  as  circumstances  required ;  and  the  defendants 
made  up  and  balanced  and  regularly  transmitted  to  Hunt  &  J.,  and  to 
Hunt  after  Jenkinson's  death,  and  to  the  plaintiffs  after  Hunt's  bank- 
ruptcy, their  accounts  current  of  all  the  said  transactions,  half-yearly, 
up  to  every  30th  June  and  31st  December,  which  have  been  regularly 
approved  of,  except  as  to  the  5000/.  in  question  and  interest  thereon. 
No  consignments  were  made  after  30th  September,  1881.  At  that  time 
the  amount  of  Hunt  &  J.'s  goods  shipped  abroad  through  the  defendants, 
and  unsold,  was  from  39,000/.  to  40,000/. ;  and  the  amount  of  remit- 
tances received  by  the  defendants  subsequent  to  September,  1831,  on 
account  of  consignments  previous  thereto,  is  about  43,500/.  Hunt  &  J. 
were  at  that  time  indebted  to  the  defendants  in  a  large  sum,  for  advances 
in  anticipation  of  sales,  and  for  commissions  and  charges.  Hunt  &  J. 
had  also  then  become  indebted  in  upwards  of  5000/.  to  Clement  Royds 
&  Co.,  of  Rochdale,  their  bankers,  which  debt  remained  unsatisfied 
until  the  time  of  the  payment  of  5000/.  to  Royds  &  Co.,  as  after 
mentioned.  On  23d  September.  1831,  Hunt  &  J.,  being  so  indebted  as 
aforesaid,  wrote  and  sent  the  following  letter  to  the  defendants. 

Liverpool,  September  23d,  1831. 
Messrs.  Ormerod  Heyworth  &  Co. 

Gentlemen, — We  hereby  give  you  authority  to  pay  to  Messrs.  Royds 
&  Company,  bankers,  Rochdale,  after  you  have  paid  yourselves  the 
balance  we  owe  you,  from  the  net  proceeds  of  our  shipments  to  your 
foreign  establishments  up  to  the  present  date,  one  half  of  the  remainder 
of  the  proceeds  of  said  shipments.     We  remain,  &c. 

Hunt  &  Jenkinson. 

In  answer  to  which  the  defendants,  on  the  same  day,  sent  to  Hunt  & 
J.,  the  following  enclosed  in  another  letter. 
Messrs.  Royds  &  Co.,  bankers,  Rochdale. 

Gentlemen, — We  have  this  day  received  an  authority  from  Messrs. 
Hunt  &  Jenkinson  to  pay  you,  after  we  have  liquidated  the  balance  they 
owe  to  us  from  the  first  proceeds  of  their  shipments  to  our  foreign  esta- 
blishments up  to  the  present  date,  one  half  of  the  remainder  of  the  pro- 
ceeds of  the  said  shipments,  which  at  a  moderate  estimate  we  think  will 
amount  to  about  4700/.  This  authority  we  engage  to  comply  with,  on 
the  condition  of  your  guaranteeing  us  from  any  claim  which  may  be 
made  on  us  by  any  other  party  in  consequence  of  such  payment  having 
been  made  to  you.     We  remain,  &c. 

Ormerod  Heyworth  &  Co. 

On  28th  September,  1831,  Hunt  &  J.  wrote  and  sent  the  following 
letter  to  the  defendants. 

Liverpool,  28th  September,  1831. 
Messrs.  Ormerod  Heyworth  &  Co, 

Gentlemen, — Your  letter  to  Messrs.  Royds  &  Co.,  of  the  23d  instant, 
enclosed  in  yours  of  the  same  date,  we  did  not  present  to  them,  thinking 
it  would  not  be  satisfactory ;  and,  having  returned  to  you  the  same,  we 
now  authorize  you  to  pay  to  Messrs.  Royds  &  Co.,  (having  revoked  the 
former  order  in  their  favour,)  after  you  have  paid  yourselves  the  balance 
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we  owe  you  from  the  net  proceeds  of  our  shipments  to  your  foreign 
establishments  to  the  present  date,  one  half  of  the  remainder  of  the  pro- 
ceeds of  said  shipments,  provided  the  same  shall  not  exceed  the  sum  of 
5000/.     We  remain,  &c. 

Hunt  &  Jenkinson. 

The  defendants  on  the  same  day  wrote  and  sent  the  following  letter  to 
Royds  &  Co. 

Liverpool,  28th  September,  1831. 
Messrs.  Royds  &  Co. 

Gentlemen, — We  refer  to  ours  of  the  23d  instant,  which  has  been 
returned  to  us  by  Messrs.  Hunt  &  Jenkinson,  not  being  satisfactory  to 
them,  which  we  now  revoke.  We  therefore  now,  agreeably  with  their 
authority,  engage  to  pay  you,  after  we  have  liquidated  the  balance  they 
owe  to  us  from  the  first  proceeds  of  their  shipments  to  our  foreign  esta- 
blishments up  to  the  present  date,  a  proportion  of  the  remainder  of  such 
proceeds  as  may  come  into  our  possession,  which  we  expect  will  be  to  a 
considerable  amount,  so  as  not  to  exceed  the  sum  of  5000  J.  in  considera- 
tion of  your  guaranteeing  us  from  any  claim  which  may  be  made  on  us 
by  any  other  party,  in  consequence  of  such  payment  having  been  made 
to  you.     We  remain,  &c. 

Ormerod  Heyworth  &  Co. 

They  received  the  following  answer  from  Royds  &  Co. 
Messrs.  Ormef  >d  Heyworth  &  Co. 

Gentlemen, — Understanding  from  our  friends,  Messrs.  Hunt  k  Jen- 
kinson, that  you  have  agreed  to  pay  over  to  us  one  half  of  any  surplus 
balance  arising  from  the  proceeds  of  goods  consigned  to  your  foreign 
establishments  up  to  this  date  after  liquidating  your  claims  against  them, 
we  hereby  agree  to  guarantee  you  from  any  claim  which  may  be  made 
on  you  from  any  other  party  in  consequence  of  such  payments. 

Clement  Royds  &  Co. 

Rochdale,  30th  September,  1831. 

At  the  trial,  the  above  letters  of  Hunt  &  J.  to  the  defendants  were 
produced  to  show  the  authority  of  Hunt  &  J.,  and  were  objected  to  as  not 
properly  stamped,  the  only  stamp  being  an  agreement  stamp  of  11.  15*.  on 
the  letter  of  28th  September,  1831,  for  all  the  letters.  This  point  was 
reserved. 

In  February  1833,  Hunt,  the  then  surviving  partner,  committed  an 
act  of  bankruptcy ;  and  on  7th  March  1833  the  fiat  in  bankruptcy  is- 
sued, under  which  Hunt  was  declared  bankrupt,  and  the  plaintiffs  were 
chosen  assignees.  On  15th  April  following,  the  plaintiffs  served  a  notice 
on  the  defendants  not  to  make  any  payment  out  of  the  bankrupt's  effects 
then  in  their  hands,  or  which  might  thereafter  come  into  their  hands,  to 
Royds  &  Co.,  or  to  any  one  else  but  the  plaintiffs.  The  defendants,  however, 
subsequently,  in  pursuance  of  the  alleged  authority  and  engagement  con- 
tained in  the  letters  above  stated,  paid  Royds  &  Co.,  the  sum  of  5000*'., 
which  had  been  received  by  the  defendants  after  the  service  of  the  above 
notice.  The  defendants  have  paid  the  plaintiffs,  and  paid  into  Court 
under  the  plea  for  that  purpose  in  this  cause,  all  the  proceeds  of  the 
consignments  received  by  them,  excepting  that  sum,  which  does  not 
exceed  one  half  of  the  remainder  of  those  proceeds  after  satisfying  the 
defendants  the  balance  due  to  them  at  the  time  of  the  bankruptcy,  which 
Was  liquidated  prior  to  the  receipt  by  the  defendants  of  any  part  of  that 
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5000Z.     The  payment  into  Court  also  covered  the  plaintiffs'  claim  for 
interest  on  the  5000L 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs 
were  entitled  to  recover  the  5000Z.,  under  the  circumstances  stated.  If 
the  Court  should  be  of  that  opinion,  the  verdict  was  to  stand  ;  otherwise, 
a  nonsuit  to  be  entered.     The  case  was  argued  in  last  Easter  term.(«t) 

Cress  well  for  the  plaintiffs.     First,  the  letter  from  Hunt  &  Jenkin- 
son,  of  September  28th,  was  not  duly  stamped ;  and,  if  so,  the  defend- 
ants had  no  legal  authority  to  pay  over  the  5000/.,  and  the  prima  facie 
claim  of  the  plaintiffs  as  assignees  must  prevail.     That  letter  should  have 
been  stamped  as  a  bill  of  exchange,  according  to  stat.  55  G.  3,  c.  184, 
Sched.  Part  I.,  under  the  head  of  Inland  Bills,  "  where  th*  total  amount 
of  the  money  thereby  made  payable  shall  be  specified  therein,  or  can  be 
ascertained   therefrom."     Certain   instruments  are  there   enumerated, 
which  "  shall  be  deemed  and  taken  to  be  inland  bills ;"  and,  among  them, 
"  all  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of  money  out 
of  any  particular  fund  which  may  or  may  not  be  available,  or  upon  any 
condition  or  contingency  which  may  or  may  not  be  performed  or  happen, 
if  the  same  shall  be  made  payable  to  the  bearer,  or  to  order,  or  if  the 
same  shall  be  delivered  to  the  payee  or  some  person  on  his  or  her  behalf.'1 
Here  the  letter  from  Hunt  &  Jenkinson,  of  September  28th,  was  an 
order  for  5000/.  or  so  much  less  as  the  proceeds  in  question  should  amount 
to.     In  Emly  v.  Collins,  6  M.  &  S.  144,  an  order  for  the  payment  of  cer- 
tain sums  out  of  the  proceeds  of  an  intended  sale  was  held  to  require 
stamping  as  an  inland  bill.     It  was  objected  there,  that  the  order  was, 
in  its  terms,  a  direction,  not  only  to  pay  money,  but  to  do  a  collateral 
act,  namely,  to  take  a  receipt :  the  Court,  however,  thought  that  was 
not  its  effect ;  nor,  in  the  present  case,  is  any  collateral  act  required. 
In  Firbank  v.  Bell,  1  B.  &  Aid.  36,  a  bankrupt  whose  assignees  were 
the  plaintiffs,  wrote  to  the  defendants,  before  his  bankruptcy,  requiring 
them,  when  certain  mahogany  belonging  to  the  bankrupt  was  sold,  to 
pay  Pease  &  Co.  1500Z.  in  such  bills  as  defendants  should  receive  from 
the  sale.     Some  other  letters  were  in  evidence ;  and  the  defendants 
urged  that  the  whole  constituted  an  agreement :  and  one  of  the  docu- 
ments was  stamped  accordingly.    But  Lord  Ellenborotjgh  said,  "  There 
is  nothing  to  which  the  name  of  an  agreement  can  be  given  if  you  do 
not  pray  in  aid  the  order ;  that  is  the  only  thing  by  which  the  bankrupt 
is  personally  implicated ;  for  he  is  not  a  party  to  the  other  letters.     The 
order  alone  affects  the  bankrupt,  and  that  amounts  to  nothing  more  than 
an  order  for  payment.     It  falls  then  within  the  description  of  the  act 
of  parliament,  viz.  an  order  for  the  payment  of  money  out  of  a  fund 
which  may  or  may  not  be  available.     It  was  the  object  of  the  legisla- 
ture in  framing  this  provision  to  treat  as  promissory  notes  and  bills  of 
exchange,  and  to  subject  to  a  stamp  duty  such  instruments  as,  being 
payable  on  a  contingency  or  out  of  a  particular  fund,  could  not  in  strict- 
ness fall  under  that  denomination.,,     Those  observations  apply  to  the 
present  case.     The  engagement  of  the  defendants  to  pay  Royds  &  Co. 
was  in  consideration  of  their  guarantee :  the  authority  to  pay  was  no 
part  of  any  agreement  under  which  that  payment  was  made.     In  Butts 
v.  Stvann,  2  Brod.  &  B.  78,  (6  E.  C.  L.  R.,)  which  nearly  resembled 
the  last  cited  case,  there  was  a  similar  decision.     Jones  v.  Simpson,  2 
B.  &  C.  318,  (9  E.  C.  L.  R.,)  may  be  referred  to ;  but  there  the  order 
(a)  May  1st    Before  Lord  Denman,  G.  J.,  Littledale,  Patteson,  and  Coleridge,  Js. 
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was,  please  to  pay  N.  "  the  proceeds  of  a  shipment  of  twelve  bales  of 
goods,  value  about  2000/.,  consigned  by  me  to  you."     That  was  held 
not   to   require  a  bill  stamp ;  but  the  order  there  was  for  no  specific 
amount ;  as  Abbott,  C.  J.,  observed,  no  sum  was  specified,  or  could  be 
ascertained  from  the  instrument :  there  were  no  means  of  fixing  the 
amount  of  duty  to  be  imposed.     [Littledalb,  J.     Here  the  letter  of 
September  28th  did  not  make  the  sum  "  payable  to  the  bearer,  or  to 
order ;"  was  it  "delivered  to  the  payee,  or  some  person  on  his"  "  behalf?"] 
It  was  delivered  to  the  defendants  for  the  payees'  use.     Where  the  order 
conclusively  affects  a  fund  in  the  hands  of  the  person  to  whom  it  is 
addressed,  for  the  benefit  of  a  third  party,  it  must  be  stamped  as  a  bill: 
not  so  if  it  merely  gives  a  revocable  authority  in  his  favour.     [Pattb- 
son,  J.     It  does  not  appear  that  the  letter  of  Hunt  &  Jenkinson  ever 
reached  the  payees :  all  they  received  was  a  letter  from  the  defendants, 
with  a  conditional  assent  to  pay  over  certain  proceeds  to  the  use  of 
Royds  &  Co.]     As  soon  as  the  communication  was  made  to  the  parties 
interested,  that  the  defendants  had  the  order,  and  would  pay  the  amount 
specified,  it  was  an  order  on  the  fund  referred  to,  for  the  use  of  the 
payee.     [Littledale,  J.     The  expression  that  an  instrument  shall  be 
delivered  on  the  behalf  of  another,  seems  to  imply  that  it  belongs  to 
that  other,  and  is  to  be  handed  over  when  he  calls  for  it.     Here,  the 
order  was  not  meant  to  come  into  the  hands  of  Royds  &  Co.     [Cole- 
ridge, J.     The  defendants  would  have  a  right  to  hold  it  as  their  voucher.] 
They  would  not  need  that  protection  unless  they  paid  the  money.     Royds 
&  Co.  were  the  parties  beneficially  interested :  the  defendants  could  have 
no  right  to  hold  the  order  but  on  their  behalf;  and  they  did,  after  the 
arrangement  resulting  from  the  several  letters,  hold  it  for  the  use  of 
Royds  &  Co.     There  was  nothing  in  the  transaction  calculated  to  give 
the  defendants  a  lien  which  they  had  not  before.     It  was  as  if  a  bill  of 
exchange,  drawn  on  the  defendants  in  favour  of  Royds  &  Co.,  had  come 
to  the  hands  of  the  defendants  in  the  ordinary  way,  and  they  had  said 
to  Royds  &  Co.,  we  have  received  a  bill  in  your  favour,  which  we  accept: 
Royds  &  Co.  would  clearly  have  been  entitled  to  that  bill. 

Supposing,  however,  that  nothing  was  given  which  legally  amounted 
to  a  bill,  but  that  Ormerod  Heyworth  &  Co.  received  a  simple  authority 
from  Hunt  &  Jenkinson  to  pay  Royds  &  Co.,  that  authority  was  revoked 
when  Hunt  became  bankrupt;  and,  before  any  part  of  the  5000/.  came 
to  the  defendants'  hands,  the  assignees  had  given  them  notice  not  to  pay 
it  over.  The  partners  in  the  foreign  houses  were  not  partners  in  the 
firm  of  Ormerod  Heyworth  &  Co;  the  order,  therefore,  received  by 
this  firm  from  Hunt  &  Jenkinson  would  not  bind  any  sums  in  the  hands 
of  the  firms  abroad.  When  the  order  was  made,  no  new  consideration 
had  arisen  for  the  giving  it ;  the  making  such  order  was  no  part  of  any 
original  transaction  out  of  which  a  debt  arose  from  Hunt  &  Jenkinson 
to  Royds  &  Co.  In  Fisher  v.  Miller,  1  Bing.  150,  (8  E.  C.  L.  R.,)  the 
defendant,  as  agent  and  by  order  of  Chesmer,  a  bankrupt,  paid  over 
500 J.,  the  proceeds  of  a  cargo,  to  creditors  of  Chesmer,  which  proceeds 
were  afterwards  claimed  from  the  agent,  but  held  not  to  be  recoverable 
by  Chesmer's  assignees.  But  there  the  creditors  had  advanced  5002.  to 
the  bankrupt,  on  a  promise  that  the  proceeds  of  the* particular  cargo 
should  be  appropriated  to  the  discharge  of  this  debt.  frIn  Bradbury  v. 
Anderton,  1  Cro.  M.  &  R.  486,  S.  C.  5  Tyr.  152,  the  bankrupt,  whose, 
assignees  were  plaintiffs,  sold  goods  to  the  defendant ;  the  latter,  instead 
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of  paying  the  price,  gave  credit  for  the  amount  to  two  persons  who  were 
his  debtors,  and  creditors  of  the  bankrupt,  by  agreement  among  all  the 
parties ;  and  it  was  there  held  that,  if  an  irrevocable  appropriation  of 
the  purchase-money  to  the  two  creditors  formed  a  part  of  the  contract 
of  purchase,  the  assignees  (who  sued  for  the  purchase -money)  could  not 
dispute  the  appropriation.  Here  no  such  original  appropriation  took 
place :  Nor  can  the  present  case  rank  with  those  which  turn  upon  the 
principle  that  where  A.  owes  B.  an  ascertained  sum,  and  is  creditor  to 
C.  in  the  same  amount,  and  the  several  parties  agree  that  C.  shall  pay 
B.  the  debt  of  A.,  which  C.  thereupon  promises  to  do,  then  (though  in 
general  a  chose  in  action  cannot  be  assigned)  B.  may  sue  C.  for  the  debt 
of  A.,  as  money  had  and  received :  Israel  v.  Douglas,  1  H.  Bl.  239, 
Fairlie  v.  Denton,  8  B.  &  C.  395.(a)  In  such  cases  the  liability  trans- 
ferred must  be  for  an  ascertained  sum,  and  (as  appears  from  Cuzon  v.  Chad- 
lei/,  3  B.  &  C.  591,  (10  E.  C.  L.  R.,)  (b)  the  debt  due  from  the  assigning 
party  must  be  discharged  by  the  transaction.  Here  neither  of  those 
circumstances  existed.  Ormerod  Heyworth  &  Co.  were  not  indebted 
to  Hunt  &  Jenkinson,  and  these  last  were  not,  by  making  the  order  in 
question,  released  from  the  demands  of  Royds  &  Co. :  there  was  no 
assignment  of  any  supposed  debt,  to  be  taken  in  payment  by  them : 
they  still  retained  their  right  to  sue  Hunt  &  Jenkinson.  Scott  v.  Poreher, 
3  Mer.  652,  shows  that  in  such  a  case  there  must,  to  complete  the  appro- 
priation, be  an  assent  of  all  the  three  parties ;  and,  if  a  third  party 
for  whose  benefit  the  direction  is  given,  be  not  cognisant  of  it,  the  order 
is  revocable.  In  the  present  case,  to  make  the  order  irrevocable,  Orme- 
rod Heyworth  &  Co.  should  at  least  have  promised  Royds  &  Co.  to  pay 
them,  in  consideration  of  the  order ;  then  it  might  have  been  said  that, 
as  they  had  made  themselves  liable  to  Royds  &  Co.  at  the  instance  of 
Hunt  &  Jenkinson,  these  last  could  not  alter  the  position  of  things  by 
a  revocation.  But  the  defendants  made  their  payment  on  the  faith,  not 
of  the  order,  but  of  Royds  &  Co.'s  guarantee.  The  order,  therefore, 
was  revocable,  and  revoked  by  the  bankruptcy.  If  the  goods  were  not 
sold  beforp  that  event,  they  were  the  property  of  the  assignees :  if  they 
had  been  previously  sold,  the  assignees  were  entitled  to  the  proceeds. 

It  cannot  be  contended  that  there  was  an  equitable  assignment  of 
proceeds  to  Royds  and  Co.,  as  in  Hunt  v.  Mortimer,  10  B.  &  C.  44,  (21 
E.  C.  L.  R.) ;  for  there  the  borrowing  andthe  appropriation  of  the  par- 
ticular fund  for  payment  were  parcels  of  one  and  the  same  contract.  So, 
in  Row  v.  Dawson,  1  Ves.  Sen.  331,  the  bankrupt  had  borrowed  money, 
and  made  a  draft  in  favour  of  the  lenders,  upon  a  fund  in  the  exchequer 
to  which  he  had  a  claim ;  and  this  was  held  good  against  the  assignees, 
as  an  equitable  assignment.  There  the  money  was  partly  due  at  the 
time  of  making  the  order.  In  the  present  case,  Ormerod  Heyworth  & 
Co.  had  no  fund  when  the  letter  of  September  28th  was  written.  They 
were  to  receive  the  proceeds  of  certain  goods ;  but  of  what  goods,  and 
by  what  ship  to  arrive,  was  unknown.  They  could  not  say  that  any 
whole  cargo,  or  part  of  a  particular  cargo,  was  appropriated  to  the  pay- 
ment in  question :  they  were  only  to  pay,  out  of  the  surplus,  generally, 
of  some  proceeds,  a  sum  not  exceeding  5000Z.  The  case,  in  this  respect, 
resembles  Carvalho  v.  Burn,  4  B.  &  Ad.  382,  (24  E.  C.  L.  R.)(c) 

(a)  See  WiBon  y.  Coupland,  6  B.  &  Aid.  229,  (7  E.  C.  L.  R.) 

(6)  See  Wharton  v.  Walker,  4  B.  &  C.  163,  (10  E.  C.  L.  R.) 

(c)  S.  C.  (Burn  v.  Carvalho)  in  Error,  1  A.  &  E.  888,  (28  E.  C.  L.  B.) 
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Crompton,  contra.  First,  the  letter  of  September  28th  was  not  an 
order  within  the  schedule  of  stat.  55  G.  3,  c.  184.  The  object  of  that 
schedule  was,  that  orders  for  the  payment  of  money  out  of  a  particular 
fund  that  might  or  might  not  be  available,  or  upon  a  contingency,  which 
orders  before  the  statute  were  not  considered  as  bills  of  exchange,  should 
be  placed  upon  that  footing  for  the  purposes  of  the  act :  but.  it  appears 
from  the  several  clauses  that  that  provision  was  not  meant  to  take  effect 
where  the  instrument  was  not  either  made  payable  to  the  bearer  or  to 
order,  or  delivered  to  the  payee  or  some  person  on  his  behalf.  The  order 
was  to  be  something  which  should  give  a  credit  to  the  party  bearing  it. 
It  is  contended  that  the  persons  acting  in  this  case  as  acceptors  are  the 
agents  of  the  payee  for  the  purpose  of  having  the  instrument  put  into 
their  hands.  But  the  letter  here  is  not  sent  to  the  payees,  or  by  them 
to  the  defendants ;  the  writers  send  it  to  the  defendants,  who  are  to 
keep  it  as  their  own  security.  The  payees  could  not  have  demanded  it 
of  the  defendants,  even  after  they  had  agreed  to  make  the  required  pay- 
ment. And,  if  it  had  been  meant  that  a  delivery  to  the  acceptor  should 
bring  the  order  described  within  the  clauses  of  the  schedule,  it  can 
scarcely  be  supposed  that  the  acceptor  would  not  have  been  mentioned. 
[Littledale,  J.  Suppose  a  person  in  London  wrote  a  letter  to  his 
banker,  desiring  him  to  send  100Z.  to  some  one  in  the  country :  would 
that  be  an  order  "  delivered' '  according  to  the  schedule  ?]  It  clearly 
would  not.  Nor,  if  he  sent  a  letter  of  credit  to  his  banker,  would  that 
be  an  order  held  by  the  banker  on  behalf  of  the  payee.  The  conditional 
assent  of  the  defendants  to  pay  over  the  money,  which  was  the  only 
document  received  by  Royds  &  Co.,  does  not  fall  within  any  of  the 
requisitions  of  the  schedule  as  to  inland  bills ;  but  it  may  be  inferred 
from  the  clauses  respecting  promissory  notes,  that  such  an  assent  in 
writing,  and  the  letters  connected  with  it,  would  be  subject  to  stamp 
duty  as  parts  of  an  agreement.  Those  clauses  exempt  from  duty  all 
notes  promising  payment  out  of  any  particular  fund  which  may  or  may 
not  be  available,  or  upon  any  condition  or  contingency  which  may  or 
may  not  happen,  "  where  the  same  shall  not  be  made  payable  to  the 
bearer  or  order,  and  also  where  the  same  shall  be  made  payable  to  the 
bearer  or  to  order,  if  the  same  shall  amount  to  20/.,  or  be  indefinite." 
And  then  it  is  added  that  "  such  of  the  notes  and  instruments  here 
exempted  from  the  duty  on  promissory  notes  shall  nevertheless  be  liable 
to  the  duty  which  may  attach  thereon,  as  agreements  or  otherwise.  As 
to  the  cases.  In  Emly  v.  Collins,  6  M.  &  S.  144,  the  paper  mentioned 
a  specific  sum,  and  was  delivered  by  the  drawer  to  an  agent  of  the 
plaintiff,  and  by  him  to  the  defendant,  who  promised  to  pay.  It  was 
substantially  a  bill  within  the  statute.  In  Firbank  v.  Bell,  1  B.  & 
Aid.  36,  the  order  was  to  pay  1500Z.  in  bills  (a  case  included  in  the 
enumeration  of  inland  bills  in  the  schedule) ;  and  the  correspondence 
showed  that  the  instrument  had  reached  the  hands  of  the  payees.  In 
Butts  v.  Sioann,  2  Brod.  &  B.  78,  (6  E.  C.  L.  R.,)  the  sum  was  speci- 
fied, and  the  instrument  made  payable  to-order.  Jones  v.  Simpson,  2 
B.  &  C.  318,  (9  E.  C.  L.  R.,)  where  the  instrument  was  held  not  liable 
to  duty  as  a  bill,  comes  nearer  to  the  present  case.  That  turned  upon 
a  statute  (48  G.  3,  c.  149,)  which  required  that  the  instruments  therein 
subjected  to  duty  as  bills  should  be  drawn  for  a  specified  sum :  the  order 
was  for  no  specific  sum,  but  contained  merely  a  direction  to  pay  over 
the  proceeds  of  a  shipment ;  and  it  was,  for  that  reason,  held  not  to  be 
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a  bill  or  order  within  the  statute.  [Coleridge,  J.  You  may  say  here 
that  the  amount  to  be  paid  over  might  not  have  been  40*. ;  then  no  duty 
would  have  been  payable.]  The  uncertainty  being  such,  how,  as  Abbott, 
0.  J.,  said  in  Jones  v.  Simpson,  could  the  duty  be  calculated?  In 
Crowfoot  v.  Gurney,  9  Bimr.  372,  (23  E.  C.  L.  R.,)  where  the  order 
was  to  pay  J.  S.  &  Sons  "  the  balance  due  to  me  for  building  the  Bap- 
tist College  Chapel, "  the  objection  that  a  bill  stamp  was  necessary  does 
not  seem  to  have  been  thought  worth  consideration  by  the  Court. 

Secondly,  the  three  letters  of  28th  and  30th  September  constituted 
an  agreement  between  Hunt  &  Jenkinson,  Ormerod  Heyworth  k 
Co.,  and  Royds  &  Co.,  that  the  proceeds  in  question,  when  accruing, 
should  be  received  to  the  use  of  Royds  &  Co. ;  and  they  might  have 
brought  an  action  at  law  against  Ormerod  Heyworth  &  Co.,  if  they 
had  not  paid  over  the  5000?.  when  received.  On  the  statement  of  this 
case  the  foreign  houses  must  be  considered  as  identical  with  that  of 
Ormerod  Heyworth  &  Co.  In  the  letters  addressed  to  these  last  by 
Hunt  &  Jenkinson  the  houses  are  spoken  of  as  "  your  foreign  estab- 
lishments." Ormerod  Heyworth  &  Co.  were  entitled  to  have  the  pro- 
ceeds of  the  sales  returned  through  their  hands :  they  were  the  agents  ; 
and  Hunt  &  Jenkinson  could  not  have  got  at  the  proceeds  but  through 
them.  Then,  under  the  arrangement  contained  in  the  three  letters, 
Ormerod  Heyworth  &  Co.  were  authorized  by  Hunt  &  Jenkinson  to 
retain  a  certain  part  of  the  returns  coming  through  their  hands,  for  the 
use,  and  with  the  assent,  of  Royds  &  Co.  Whether  this  constituted 
an  equitable  assignment  or  not,  it  was  a  binding  agreement,  and  one  in 
consideration  of  which  Royds  &  Co.  gave  a  guarantee  against  certain 
claims.  The  proceeds,  therefore,  when  received  by  the  defendants,  were 
received  to  the  use  of  Royds  &  Co.  The  bankrupt  could  not  without 
fraud  have  attempted  to  revoke  the  disposition  of  these  funds ;  neither, 
therefore,  could  the  assignees  do  so.  The  case  does  not  show  whether 
the  goods  were  sold  before  or  after  the  act  of  bankruptcy;  it  only 
appears  that,  after  the  proceeds  had  been  received,  the  assignees  gave 
the  defendants  notice  not  to  pay.  But,  if  the  defendants  were  allowed 
to  receive  the  proceeds  at  all,  they  received  them  under  the  agreement, 
and  to  the  use  of  Royds  &  Co.  The  assent  of  Ormerod  Heyworth 
&  Co.  to  the  arrangement  proposed  on  September  28th  distinguishes 
this  case  from  Williams  v.  Everett,  14  East,  582,  and  Yates  v.  B.ell,  3 

B.  &  Aid.  643,(a)  (5  E.  C.  L.  R.,)  and  makes  the  judgments  in  those 
cases  authorities  here  for  the  defendants. 

But  further,  independently  of  any  legal  right,  the  transaction  of  Sep- 
tember 28th  and  30th  was  an  equitable  assignment  of  the  fund ;  and 
the  assignees  cannot  claim  what  the  bankrupt  is  not  equitably  entitled 
to.  To  make  an  equitable  assignment  valid,  assent  by  the  then  holder 
of  the  fund  is  not  necessary;   Tibbits  v.  George,  5  A.  &  E.  107,  (31  E. 

C.  L.  R.,)  Burn  v.  Carvalho,  7  Sim.  109 :  even  notice  to  him  is  not 
requisite  for  that  purpose,  but  only  to  prevent  the  title  of  the  assignees 
from  attaching  on  the  ground  of  apparent  ownership ;  per  Parke,  J., 
in  Hunt  v.  Mortimer,  10  B.  &  C.  47,  (21  E.  C.  L.  R.,)  and  Vacher  v. 
Cocks,  1  B.  &  Ad.  153,  (20  E.  C.  L.  R.)  And,  at  any  rate,  the  foreign 
houses  here  were  identical  with  that  of  Ormerod  Heyworth  &  Co.  for 
the  purposes  of  assent  and  notice.     The  case,  taken  in  that  point  of 

(a)  See  Baron  v.  Husband,  4  B.  &  Ad.  611,  (6  E.  C.  L.  JR.) ;  Howell  v.  Batt,  5  B.  &  Ad. 
504,  (27  B.  C.  L.  R.) ;  Lilly  v.  Hay*t  6  A.  &  E.  648,  (81  E.  C.  L.  E.) 
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view,  resembles  Hodgson  v.  Anderson,  3  B.  &  C.  842,  (10  E.  C.  L.  R.) 
It  is  said,  on  the  other  side,  that  to  render  an  appropriation  of  proceeds, 
like  that  now  relied  upon,  irrevocable,  the  appropriation  must  have  been 
part  of  the  contract  under  which  the  debt  was  created ;  and  to  that 
point  Fisher  v.  Miller,  1  Bing.  150,  (8  E.  C.  L.  R.,)  is  cited.  But  it 
must  be  inferred  from  the  judgments  in  that  case  that  Chesmer  (whose 
assignees  the  plaintiffs  were)  would  not  have  been  entitled  to  recall  the 
security  he  had  given,  although  the  appropriation  had  been  subsequent 
to  the  incurring  of  the  debt.  He  had  made  the  proceeds  of  a  cargo 
answerable  for  his  debt,  and  it  was  held  that  he  could  not  revoke  such 
appropriation  to  the  prejudice  of  the  lenders.  Row  v.  Dawson,  1  Ves. 
sen.  331,  Burn  v.  Carvalho,  and  Tibbits  v.  George,  do  not  bcnr  out  the 
argument,  that  the  appropriation  must  have  been  part  of  the  contract 
under  which  the  debt  arose.  Crowfoot  v.  Gurney,  9  Bing.  372,  (23  E. 
C.  L.  B,.,)  is  opposed  to  it.  Alderson,  J.,  there  refers  to  Hodgson  v. 
Anderson,  as  deciding  "  that,  although  a  creditor  had  a  right  to  insist 
on  payment  to  himself  or  to  his  appointee,  yet,  having  once  given  an 
order  for  the  payment  of  his  debt  to  a  third  person,  he  had  no  right  to 
revoke  that  order,  provided  there  was  a  pledge  by  the  person,  to  whom 
the  authority  was  given,  that  he  would  pay  the  debt  according  to  the 
authority."  In  Bailey  v.  Oulverwell,  8  B.  &  C.  448,  (15  E.  C.  L.  R.,) 
an  order  by  a  debtor,  desiring  brokers  to  sell  goods  of  his  in  their  hands, 
and  apply  the  proceeds  in  paying  the  creditor,  for  whom  also  the  brokers 
acted,  was  held  a  valid  appropriation  as  against  the  debtor's  assignees, 
he  becoming  bankrupt  after  the  order,  though  it  was  urged  that  no 
credit  had  been  obtained  on  such  order,  which  had  not  been  communicated 
to  the  creditor  till  after  the  bankruptcy.  Row  v.  Dawson,  1  Ves.  sen. 
331,  shows  that  an  equitable  lien  may  be  created  upon  part  of  a  fund 
by  an  order  like  the  present.  In  Yates  v.  Groves,  1  Ves.  jun.  280,  the 
order  of  a  vendor,  directing  purchasers  to  pay  a  part  of  the  purchase- 
money  to  his  creditor  on  account  of  an  antecedent  debt,  was  held  to 
give  a  similar  lien.  Bum  v.  Carvalho,  7  Sim.  109,  is  a  case  of  the 
same  class ;  and  there  it  was  decided  that  the  equitable  title  passed, 
though  there  was  no  assent  by  the  holder  of  the  fund.  Assent,  in  such 
a  case,  would  give  the  legal  right :  but  the  equitable  right  passes  with- 
out it :  and,  if  that  has  passed,  and  the  produce  of  the  fund  has  been 
received,  it  cannot  be  recovered  back  in  an  action  for  money  had. 
Accordingly,  Patteson,  J.,  asks,  in  Tibbits  v.  George,  5  A.  &  E.  112, 
(31  E.  C.  L.  R.,)  "  Is  there  any  authority  for  saying  that  a  trustee  can 
sue  the  cestui  que  trust  for  money  had  and  received  V9  It  is  suggested 
here  that  the  assignees  were  entitled  to  the  goods,  and  therefore  may 
bring  this  action  for  the  proceeds.  But,  if  the  goods  were  existing  in 
specie  at  the  time  of  the  bankruptcy,  it  is  doubtful  whether  trover  would 
lie ;  and  it  does  not  appear  that  they  were  not  sold  before.  At  all 
events,  the  assignees  should  have  countermanded  the  passing  of  the 
proceeds  into  the  defendants'  hands.  It  is  no  argument  against  the 
defendants,  that  they  cannot  point  out  any  particular  parcel  of  the  car- 
goes upon  which  their  right  attaches :  in  an  action  of  trover  right  must 
be  shown  to  the  specific  chattel ;  but  there  is  no  corresponding  limitation 
where  the  action  is  for  money  had  and  received.  Tibbits  v.  George,  5  A. 
&  E.  107,  shows  that  the  proceeds  of  a  fund  may  be  appropriated  where 
no  legal  title  is  given  to  the  fund  itself.     And  in  Carvalho  v.  Burny  4 
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B.  &  Ad.  382,(a)  if  the  goods  had  been  turned  into  money,  and  tho 
amount  paid  over,  the  circumstances  in  other  respects  being  the  same  as 
in  that  case,  it  is  not  clear  that  an  action  for  money  had  and  received 
would  have  been  maintainable.  In  Best  v.  Argles,  2  Cro.  &  M.  394, 
S.  C.  4  Tyr.  256,  an  action  for  money  had  and  received  was  held  to 
lie  against  a  party  claiming  an  equitable  interest ;  but  there,  as  is  re- 
marked in  Titbits  v.  George,  5  A.  &  E.  116,  (31  E.  C.  L.  R.,)  the  equity 
was  not  clear.  This  last  case  also  furnishes  an  answer  to  the  objection 
that  no  notice  was  given  to  the  parties  holding  the  funds  at  the  time  of 
the  agreement.  The  knowledge  by  the  solicitor  under  the  debtor's  com- 
mission, which  was  there  held  sufficient  notice,  on  the  authority  of 
Smith  v.  Smithy  2  Cro.  &  M.  231,  S.  C.  4  Tyr.  52,  was  a  much"  less 
complete  information  than  the  knowledge  possessed  here  by  Ormerod 
Hey  worth  &  Co.,  who  at  least  were  partners  in  the  houses  from  which 
the  proceeds  in  question  were  to  be  remitted.  Even  if  their  house  and 
the  foreign  ones  are  not  to  be  considered  identical,  the  knowledge  of 
any  partner  in  one  of  those  houses  was  the  knowledge  of  the  firm. 

Cresswell,  in  reply.  First,  as  to  the  stamp.  It  is  no  objection  that 
the  agreement  does  not  show  the  minimum  that  might  be  paid  over ;  for, 
by  the  schedule,  a  stamp  duty  is  imposed  on  bills  "  for  the  payment  of 
any  sura  of  money  out  of  any  particular  fund  which  may  or  may  not 
be  available. "  The  act,  therefore,  contemplates  stamping  even  where 
the  bill  may  be  wholly  unproductive.  As  to  the  document  not  having 
been  delivered ;  the  schedule,  in  the  clause  just  cited,  speaks  of  bills, 
drafts,  or  orders,  "  payable  to  the  bearer,  or  to  order,  or  if  the  same 
shall  be  delivered  to  the  payee,"  or  some  person  on  his  behalf;  the 
intention  being,  that  a  duty,  as  upon  bills,  should  be  imposed,  where 
the  instrument  gave  the  payee  a  control  over  the  fund.  The  whole 
question  here,  as  to  the  stamp,  is,  whether  Hunt  &  Jenkinson's  letter 
of  September  28th  did  give  Royds  &  Co.  such  a  control.  The  words 
or  order,  which  occurred  in  a  similar  letter  in  Butts  v.  Swann,  2  B.  & 
B.  78,  (6  E.  C.  L.  R.,)  are  not  found  here;  but  they  are  material  only 
as  showing  the  right  of  control  given  to  the  third  party  over  the  sum  to 
be  paid ;  and  that  sufficiently  appears  in  this  case  from  the  other  terms 
of  the  letter.  [Patteson,  J.  In  an  earlier  part  of  the  schedule  the 
duty  is  imposed  on  bills  payable  to  the  bearer  or  to  order,  or  delivered 
to  the  payee,  without  reference  to  any  fund.]  There  the  payee  has  to 
rely  on  the  personal  credit  of  the  party  to  whom  the  order  is  addressed ; 
but,  whether  the  party  benefited  acquires  a  claim  upon  a  person  or  a 
fund,  the  instrument  operating  to  give  such  claim  is  a  bill.  Here,  if 
the  letter  made  an  effectual  disposition  of  the  fund,  it  was  a  bill ;  if  it 
did  not,  the  fund  belongs  to  the  assignees. 

It  is  contended  that  the  three  letters  of  September  28th  and  30th 
constitute  an  agreement.  But  the  reasoning  of  Lord  Ellenborough 
in  Firbank  v.  Bell,  1  B.  &  Aid.  36,  applies.  "  There  is  nothing  to  which 
the  name  of  an  agreement  can  be  given  if  you  do  not  pray  in  aid  the 
order ;  that  is  the  only  thing  by  which  the  bankrupt  is  personally  impli- 
cated ;  for  he  is  not  a  party  to  the  other  letters.  The  order  alone  affects 
the  bankrupt,  and  that  amounts  to  nothing  more  than  an  order  for  pay- 
ment." No  new  consideration  arose,  as  between  Royds  &  Co.  and 
Hunt  &  Jenkinson,  from  the  last  two  letters.  Royds  &  Co.  could 
not,  in  an  action  against  Ormerod  Heyworth  &  Co.,  have  declared 
(a)  S.  C.  in  Error  {Burn  v.  Carvalho),  1  A.  &  E.  883,  (28  E.  C.  L.  R.) 
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that  they,  in  consideration  of  the  order,  promised  to  pay  Royds  &  Co. ; 
the  only  consideration  between  these  latter  parties  was  the  guarantee. 
To  make  a  binding  and  irrevocable  agreement,  according  to  Scott  v. 
Porcher,  3  Mer.  652,  all  the  persons  should  be  parties  to  one  and  the 
same  agreement.  In  Wharton  v.  Walker,  4  B.  &  C.  163,  (10  E.  C.  L. 
R.,)  one  Lythgoe,  being  indebted  to  the  plaintiff,  gave  him  an  order  on 
the  defendant,  Lythgoe's  tenant,  to  pay  the  plaintiff*  out  of  the  next 
rent.  Plaintiff  sent  the  order  to  defendant,  but  had  no  direct  commu- 
nication with  him ;  and,  in  the  next  settlement  of  rent  with  Lythgoe, 
defendant  took  credit  for  the  sum  mentioned  in  the  order,  which  he  then 
produced,  undertaking  to  pay  plaintiff  the  amount.  This  Court  held 
that  the  plaintiff  could  not  recover  it  as  money  had  and  received  by  the 
defendant  to  his  use ;  and  one  ground  stated  by  Bayley,  J.,  was  :  "  If 
by  an  agreement  between  the  three  parties,  the  plaintiff  had  undertaken 
to  look  to  the  defendant  and  not  to  his  original  debtor,  that  would  have 
been  binding,  and  the  plaintiff  might  have  maintained  an  action  on  the 
agreement,  but  in  order  to  give  him  that  right  of  action,  there  must  be 
an  extinguishment  of  the  intermediate  debt.  No  such  bargain  was 
made  between  the  parties  in  this  case.  Upon  the  defendant's  refusing 
to  pay  the  plaintiff,  the  latter  might  still  sue  Lythgoe,  and  this  brings 
the  case  within  Cuxon  v.  Chadley,  3  B.  &  C.  591,  (10  E.  C.  L.  R.)" 
And  in  these  reasons  Holroyd,  J.,  and  Littledalb,  J.,  agreed.  Here, 
if  the  arrangement  had  been  such  that  the  debt  of  Hunt  &  Jenkinson 
to  Royds  &  Co.  had  been  discharged,  the  transaction  might  perhaps 
have  been  an  agreement  among  all  the  parties,  on  good  consideration. 
[Patteson,  J.  In  Wharton  v.  Walker,  if  the  defendant  had  paid  the 
plaintiff  it  would  have  been  a  good  payment  as  against  Lythgoe,  unless 
he  could  have  revoked  his  assent.  In  no  case  of  an  equitable  assign- 
ment does  the  debtor  come  under  a  legal  obligation  to  pay  the  assignee ; 
but,  if  he  does  pay,  such  payment  is  good.]  In  Hodgson  v.  Anderson, 
3  B.  &  C.  842,  cited  on  the  other  side,  there  was  an  assignment  of  an 
existing  debt,  and  a  consideration  for  it,  time  being  given  to  the  assignor ; 
and  the  debtor's  agents  promised  to  pay :  there  the  order  to  pay  over 
could  not  be  revoked.  Here,  at  the  time  of  giving  the  order,  there  was 
no  debt  in  existence  which  could  be  assigned  by  it.  It  is  contended 
that  the  houses  of  Ormerod  Heyworth  &  Co.,  and  the  foreign  houses, 
must  be  considered  as  identical :  but  the  case  does  not  show  that.  There 
was  no  privity  of  contract  between  Royds  &  Co.  and  the  foreign  houses. 
Royds  &  Co.  were  to  be  paid  out  of  the  proceeds  of  the  goods  when 
sold ;  the  goods  themselves  were  not  bound  by  that  agreement,  in  the 
hands  of  the  foreign  firms.  Had  the  goods  remained  in  specie,  they 
would  have  passed  to  the  assignees  subject  to  any  lien  of  the  firm  which 
held  them.  It  lay,  therefore,  on  the  defendants  to  show  that  at  the 
time  of  the  agreement  the  goods  had  been  sold  and  the  proceeds  received, 
so  that  the  fund  to  be  assigned  had,  at  that  period,  an  existence.  It  is 
said  that,  because  Ormerod  Heyworth  &  Co.  were  allowed  to  receive 
the  proceeds,  the  appropriation  of  them  was  not  revoked  ;  but  a  revoca- 
tion does  take  place  if,  when  parties  have  been  ordered  to  receive  a  sum 
for  one  purpose,  that  order  is  countermanded,  and  they  are  told  to  receive 
it  for  another.  [Patteson,  J.  It  does  not  appear  that  these  funds 
could  have  been  prevented  from  coming  to  the  defendants'  hands.  Their 
course  of  dealing  was  to  account  for  the  proceeds  of  the  sales,  "  after 
repaying  themselves  thereout  their  commission,  advances,  and  other 
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charges."  The  assignees  could  not  interfere  with  that.  Coleridge, 
J.  When  the  proceeds  of  sales  were  received  by  the  foreign  houses, 
was  not  there  a  subsisting  debt?]  Not  from  the  defendants  :  they  were 
not  responsible  for  those  houses.  They  did  not  act  under  a  del  credere 
commission.  The  principle  0/  Crowfoot  v.  Gurnet/,  9  Bing.  372,  (23  E. 
C.  L.  R.,)  and  other  cases  of  the  same  class,  is  explained  bv  the  Court 
in  Best  v.  Argles,  2  Cro.  &  M.  394,  S.  C.  4  Tyr.  256.  To  make  a 
good  equitable  assignment  there  ought  to  be  a  sale  and  purchase- of  the 
fund  for  a  contemporaneous  consideration,  as  in  Hunt  v.  Mortimer,  10  * 
B.  &  C,  44,  (21  E.  C.  L.  R.,)  and  Tibbits  v.  George,  5  A.  k  E.  107,  (31 
E.  C.  L.  R.)  Here  no  such  fact  is  shown.  It  does  not  appear  that 
Royds  &  Co.  bound  themselves,  under  the  supposed  agreement,  to 
give  any  new  credit  to  Hunt  &  Jenkinson.  [Coleridge,  J.  How  was 
the  bankrupt  Streather  more  discharged  in  Crowfoot  v.  Gurney  than 
Hunt  &  Jenkinson  here?]  Tindal,  C.  J.,  thought,  in  that  case,  that 
there  was  consideration  enough  for  the  assignment,  as  Solly,  to  whom 
it  was  made,  appeared,  from  the  time  of  the  order,  to  have  made  no 
application  to  Streather,  and  looked  to  the  defendant  only.  And  there 
the  assent  by  the  defendant  was,  simply,  to  pay  the  balance  mentioned 
in  the  order,  in  consideration  of  being  discharged  from  his  debt  to  the 
bankrupt :  here  Ormerod  Heyworth  &  Co.  undertook  to  pay  in  con- 
sideration of  a  guarantee.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

There  are  two  questions  in  this  case.  First,  whether  the  letter  of 
Hunt  &  Jenkinson  to  the  defendants,  of  the  date  of  September  28th, 
1831,  required  the  stamp  imposed  by  55  G.  3,  c.  184,  as  an  order  for 
the  payment  of  money :  if  it  did,  then  it  was  not  admissible  in  evidence ; 
and,  as  that  letter  was  the  authority  for  paying  the  5000/.  to  Royds  & 
Co.,  there  must  be  judgment  for  the  plaintiffs.  Secondly,  supposing 
that  letter  did  not  require  a  stamp  as  an  order  for  the  payment  of  money, 
whether  the  authority  contained  in  it  was  revoked  by  the  bankruptcy  of 
Hunt,  and  the  notice  from  the  assignees :  if  it  was  so  revoked,  in  that 
oase  also  there  must  be  judgment  for  the  plaintiffs. 

As  to  the  first  question,  the  clause  in  the  schedule  of  55  G.  3,  c.  184, 
applicable  to  this  is,  "  all  bills,  drafts,  or  orders,  for  the  payment  of  any 
sum  of  money  out  of  any  particular  fund  which  may  or  may  not  be 
available,  or  upon  any  condition  or  contingency  which  may  or  may  not 
be  performed  or  happen,  if  the  same  shall  be  made  payable  to  the  bearer, 
or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee  or  some  person 
on  his  or  her  behalf."  Then,  in  determining  whether  it  be  an  order  for 
the  payment  of  money  within  the  meaning  of  the  schedule,  the  first 
thing  to  be  considered  is,  whether,  as  it  is  not  an  order  to  pay  a  distinct 
sum  of  money,  but  only  the  proceeds  of  funds  provided  they  do  not  ex- 
ceed 5000/.,  it  falls  within  the  act.  In  Jones  v.  Simpson,  2  B.  &  C.  318, 
(9  E.  C.  L.  R.,)  the  order  was  to  sell  certain  goods  which  were  stated  to 
be  of  about  the  value  of  2000/.,  and  to  pay  the  proceeds.  The  Court 
was  quite  clear  that  it  did  not  fall  within  the  description  in  the  schedule 
as  to  the  liability  to  stamp  duty,  because  there  was  no  sum  mentioned 
on  which  the  duty  could  attach ;  and,  if  the  question  in  this  case  had 
arisen  upon  the  letter  of  23d  September,  in  which  there  is  no  precise 
sum  mentioned,  that  letter,  according  to  the  case  of  Jones  v.  Simpson, 
just  mentioned,  would  not  have  required  any  stamp.  But  in  the  letter 
of  28th  September,  1831,  there  is  a  sum  of  5000/.  which  may  be  paid } 
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and  though  it  might  not  necessarily  be  so  much,  yet  as,  in  the  schedule 
as  to  inland  bills,  a  duty  is  imposed  "  where  the  total  amount  of  the 
money  thereby  made  payable  shall  be  specified  therein,  or  can  be  ascer- 
tained therefrom, "  we  think  that  the  case  arising  out  of  the  letter  of 
28th  of  September  differs  from  Jones  v.  Simpson,  and  that,  if  on  other 
accounts  it  be  an  order  for  the  payment  of  money  within  the  meaning 
of  the  schedule,  a  stamp  duty  in  respect  of  5000Z.  would  attach  upon  it. 

Bufthe  schedule  as  to  orders  for  payment  of  money  requires  that,  in 
order  to  make  a  stamp  necessary,  they  should  be  made  payable  to  the 
bearer  or  to  order,  or  be  delivered  to  the  payee  or  some  person  on  his 
behalf.  In  the  cases  of  Emly  v.  Collins,  6  M.  &  S.  144,  Firbank  v. 
Bell,  1  B.  &  Aid.  36,  and  Butts  v.  Swann,  2  Brod.  &  B.  78,  no  ques- 
tion was  made  as  to  these  qualifications,  nor  was  it  necessary :  for  in 
Emly  v.  Collins  the  order  was  delivered  to  an  agent  of  the  payee ;  in 
Firbank  v.  Bell  the  order  appears  to  have  been  delivered  to  the  payee, 
inasmuch  as  the  payee  is  stated  to  have  sent  a  copy  to  the  person  to 
whom  the  order  was  addressed ;  and  in  Butts  v.  Swann  the  order  was 
made  payable  to  order.  But  the  present  letter  does  not  make  the  money 
payable  to  the  bearer  or  to  order,  and  is  not  delivered  to  the  payee. 

Then  is  this  document  delivered  to  any  person  on  behalf  of  the  payee 
within  the  meaning  of  the  schedule?  Now  the  letter  containing  the 
authority  to  pay  is  delivered  to  the  defendants ;  and  then  is  that  a  de- 
livery to  them  on  behalf  of  the  payees  Messrs.  Royds  &  Co.  ?  So  far 
it  is  a  delivery  to  the  defendants  for  the  benefit  of  the  payees,  and  the 
defendants  may  be  trustees  for  them ;  but  it  was  not  meant  that  the 
defendants  should  hand  over  the  document  to  the  payees ;  they  were  to 
act  upon  it  as  they  might  think  right,  and  according  to  what  it  was  ex- 
pected they  should  do ;  but,  when  they  did  act  upon  it  by  any  promise 
or  undertaking,  that  did  not  constitute  a  delivery  of  the  document  itself 
to  the  payees,  but  the  defendants  were  to  keep  the  document  themselves, 
not  as  agents  to  the  payees,  but  for  their  own  security,  to  prove,  when 
they  should  pay  the  money,  that  it  was  by  authority  of  the  persons  who 
gave  the  order  that  they  had  done  so.  The  giving  the  undertaking  by 
the  defendants  to  Messrs.  Royds  &  Co.  could  not  be  coupled  with  the 
letter  of  Hunt  &  Jenkinson  to  the  defendants,  so  as  to  make  a  stamp 
necessary,  because  the  question  of  a  stamp  must  be  decided  by  the 
instrument  when  it  is  first  issued,  and  not  by  what  may  happen  after- 
wards :  and  we  think  that  the  delivery  to  the  payee,  or  some  person  on 
his  behalf,  means  a  delivery,  either  personally  to  the  payee  or  to  some 
agent  or  representative  of  his,  and  does  not  mean  the  person  to  whom 
the  order  is  addressed ;  and  consequently  this  document,  which  is 
addressed  and  sent  to  the  defendants,  is  not  such  an  instrument  as  under 
*  the  part  of  the  schedule  in  question  requires  a  stamp. 

Then,  having  come  to  the  conclusion  that  this  document  did  not 
require  the  stamp  contended  for,  the  remaining  question  is,  whether  the 
authority  to  pay  to  the  extent  of  5000Z.  was  countermanded  by  the 
bankruptcy  of  Hunt  &  Jenkinson,  and  the  notice  from  the  assignees. 

If  the  case  had  stood  merely  upon  the  authority  in  the  letter  of  the 
28th  September,  without  more,  and  the  defendants,  or  Hunt  &  Jenkin- 
son, or  Messrs.  Royds  &  Co.,  had  not  done  anything  more,  and  the 
money  had  been  paid  upon  it,  we  think  the  authority  to  pay  would  have 
been  revoked  by  the  bankruptcy  and  the  notice  from  the  assignees :  but 
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that  is  not  the  state  of  things  as  they  exist;  and  the  whole  of  the  cir- 
cumstances must  be  considered. 

The  first  document  is  the  letter  of  23d  September,  1831,  by  Hunt  & 
Jenkinson  to  the  defendants,  authorizing  them  to  pay  money  to  Messrs. 
Royds.  Upon  the  receipt  of  this,  the  defendants  write  to  Hunt  & 
Jenkinson  a  letter  which  they  either  had  sent  or  proposed  to  send  to 
Messrs.  Royds ;  but  Hunt  &  Jenkinson  think  it  is  not  satisfactory,  and 
they  return  it  to  the  defendants,  and  revoke  the  authority  contained  in 
the  letter  of  the  23d  September,  and  send  the  letter  in  question  of  the 
28th  September,  which  they  wish  to  be  acted  upon  :  and  the  defendants, 
upon  receipt  of  that,  write  to  Messrs.  Royds,  giving  an  undertaking  to 
comply  with  the  letter  of  Hunt  &  Jenkinson  on  being  guaranteed  by 
Messrs.  Royds ;  and  then,  in  answer,  Messrs.  Royds  &  Co.  give  the 
defendants  the  guarantee  which  they  asked  for.  It  appears,  therefore, 
that  all  the  three  parties,  that  is,  Hunt  &  Jenkinson  as  one  of  the  parties, 
the  defendants  as  another,  and  Royds  &  Co.  a  third,  concurred  in  the 
arrangement ;  and  that  Hunt  &  Jenkinson  were  aware  that  the  defend- 
ants meant  to  require  the  guarantee  of  Messrs.  Royds,  inasmuch  as  the 
defendants'  letter  to  Messrs.  Royds  of  the  23d  September,  requiring  the 
guarantee,  was  contained  in  the  letter  of  that  date  from  the  defendants 
to  Hunt  &  Jenkinson.  It  appears,  therefore,  on  the  whole,  that  Hunt 
&  Jenkinson  being  indebted  to  their  bankers,  Messrs.  Royds  &  Co.,  and, 
in  the  common  course  of  things,  expecting  further  advances,  or  else  a 
forbearance  of  pressure  for  the  payment  of  what  was  due,  authorize  the 
defendants  to  pay  money  out  of  certain  funds  to  the  extent  of  5000/.  to 
Messrs.  Royds,  in  liquidation  of  the  whole  or  part  of  their  debt.  The 
defendants  give  to  Messrs.  Royds  an  undertaking  to  do  so,  but  condi- 
tionally that  a  guarantee  of  indemnity  shall  be  given  by  them ;  and 
which  guarantee  Messrs.  Royds  do  give,  and  accept  the  undertaking  of 
defendants.  The  whole  of  this,  taken  together,  appears  to  us  to  con- 
stitute an  appropriation  of  funds  to  the  extent  of  5000J.  to  Messrs. 
Royds,  or  else  to  an  equitable  assignment  of  these  funds ;  but,  whether 
it  be  an  appropriation  or  an  equitable  assignment,  it  is  not  in  either 
case  in  our  opinion  revoked  by  the  bankruptcy  of  Hunt. 

But  it  is  contended  by  the  plaintiffs  that  an  arrangement  of  this  sort 
ought  to  form  part  of  the  original  transaction.  But  there  does  not 
appear  any  original  transaction  to  which  this  can  be  referred :  the  deal- 
ing between  Hunt  &  Jenkinson  and  the  defendants  began  twelve  years 
before  1831 :  when  it  began  between  Messrs.  Royds  and  Hunt  &  Jenkin- 
son, does  not  appear :  but  the  dealings  of  Hunt  &  Jenkinson  with  these 
respective  houses  had  been  quite  distinct,  and  had  nothing  to  do  with 
each  other.  .  Thte  transaction  in  question  was  the  first  in  which  all  the 
parties  were  originally  concerned.  It  is  said  there  is  no  consideration 
for  this  arrangement :  but  we  think  there  is ;  for  Hunt  &  Jenkinson 
were  indebted  to  Messrs.  Royds  in  upwards  of  5000Z. ;  and  the  latter, 
on  receiving  this  contingent  security  for  5000Z.,  of  the  probability  of 
realizing  which  they  would  no  doubt  inquire,  would  be  more  inclined  to 
give  additional  credit  to  Hunt  &  Jenkinson,  and  the  latter  would  be 
less  likely  to  be  proceeded  against  for  the  recovery  of  the  money  by 
Messrs.  Royds  &  Co. 

Then  it  is  said  that  the  defendants  did  not  pay  this  money  on  the 
authority  of  Hunt  &  Jenkiuson,  but  on  the  guarantee  of  Messrs.* Royds. 
But,  though  they  would  not  have  paid  it  without  the  guarantee  of 
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Messrs.  Royds,  they  paid  it  principally  on  the  authority  of  Messrs. 
Hunt  &  Jenkinson,  and  in  fact  they  paid  it  on  both  together.  It  is  said 
also  that,  as  to  some  of  the  cases,  there  was  a  specific  ascertained  debt 
to  which  the  appropriation  or  assignment  of  the  funds  was  to  be  applied. 
But  we  think  it  is  not  necessary  that  the  debt  to  which  the  appropria- 
tion was  to  be  made  should  be  ascertained.  The  funds  to  be  appropriated 
were  not  to  exceed  5000/. ;  and,  if  the  debt  due  to  Royds  was  less,  the 
money  to  be  paid  to  them  would  be  less :  but  it  can  make  no  difference 
whether  the  debt  due  to  Royds  was  a  specific  sum  of  1000Z.  or  any 
indefinite  sum,  but  so  that  whatever  their  debt  was  they  should  get  no 
more  than  5000J. 

A  great  many  cases  have  been  cited  on  the  argument  in  this,  and  we 
may  refer  to  Row  v.  Dawson,  1  Ves.  sen.  331,  Yeates  v.  Groves,  1  Ves. 
jun.  280,  Fisher  v.  Miller,  1  Bing.  150,  (8  E.  C.  L.  R.,)  Hodgson  v. 
Anderson,  3  B.  &  C.  842,  (10  E.  C.  L.  R.,)  Wharton  v.  Walker,  4  B.  & 
C.  163,  (10  E.  C.  L.  R.,)  Fairlie  v.  Denton,  8  B.  &  C.  395,  (15  E.  C. 
L.  R.,)  Bailey  v.  Culverwell,  8  B.  &  C.  448,  Hunt  v.  Mortimer,  10  B. 
&  C.  44,  (21  E.  C.  L.  R.,)  Crowfoot  v.  Gurnet/,  9  Bing.  372,  (21  E.  C. 
L.  R.,)  Tibbits  v.  George,  5  A.  &  E.  107,  (31  E.  C.  L.  R.,)  Smith  v. 
Smith,  2  Cro.  &  M.  231,  S.  C.  4  Tyr.  52,  Williams  v.  Everett,  14  East, 
582,  Carvalho  v.  Burn,  4  B.  &  Ad.  382,(a)  (24  E.  C.  L.  R.,)  Scott  v. 
Porcher,  3  Mer.  652.  Not,  indeed,  that  any  of  these  cases  are  pre- 
cisely the  same  as  the  present;  but  the  principles  on  which  they  were 
decided,  we  think,  apply  to  the  view  we  have  taken  of  this  case.  In 
Carvalho  v.  Burn,  first  in  this  Court  and  afterwards  in  the  Exchequer 
Chamber,  the  assignees  of  the  bankrupt  were  held  entitled  to  recover 
under  circumstances  bearing  some  resemblance  to  the  present.  But 
that  was  an  action  of  trover  for  goods ;  and  the  two  courts  of  law  held 
that  the  assignees  had  the  legal  property  in  the  goods,  leaving  the  equi- 
table rights  of  the  parties  to  be  considered  in  a  court  of  equity :  and  in 
the  same  case  in  Simons,  (7  Sim.  109,)  the  Vice-Chancellor,  on  demurrer 
to  a  bill  in  equity,  seems  to  have  considered  that  the  defendant  at  law, 
who  stood  in  the  same  situation  as  the  defendants  here,  was  entitled  to 
the  benefit  of  the  arrangement  against  the  assignees  of  the  bankrupt : 
and  that  decision  of  the  Vice-Chancellor's  was  afterwards  confirmed  by 
the  Lords  Commissioners. (5) 

In  the  case  of  Scott  v.  Porcher,  3  Mer.  652,  Sir  William  Grant, 
Master  of  the  Rolls,  says,  "  The  case  is  stripped  of  almost  every  cir- 
cumstance that  has  ever  been  relied  upon  as  constituting  an  irrevocable 
appropriation ;"  and,  amongst  other  things,  there  had  been  no  commu- 
nication made  to  Porcher  (who  stood  in  the  same  relative  situation  as 
Royds)  of  the  directions  that  had  been  given.  But  here,  everything  haft 
been  done  that  could  be;  and  it  seems,  from  the  whole  of  the  remarks 
made  by  the  Master  of  the  Rolls,  that  under  circumstances  like  the 
present  he  would  have  been  of  opinion  with  the  defendants. 

Upon  the  whole  of  this  case,  then,  we  are  of  opinion  that  a  nonsuit 
should  be  entered.  Nonsuit  to  be  entered. 

(a)  S.  C.  {Burn  v.  Carvalho)  in  Error,  1  A-  &  E.  883,  (28  E.  C.  L.  R.)  S.  C.  {Burn  ?. 
Carvalho)  in  Chancery,  7  Sim.  109. 

(6)  So  stated  in  7  Sim.  120,  note.  The  reporters  are  informed  that  the  case  came  before 
Lord  Cottenham,  C,  on  appeal  in  1839,  and  that  his  Lordship  affirmed  the  decree  of  the 
Vice-Chancellor. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
TYSON  against  SMITH.— p.  406 

In  trespass  for  breaking  and  entering  plaintiff's  close  and  erecting  stalls,  booths,  &c,  there, 
defendant  justified  under  a  custom  that,  at  fairs  holden  at  certain  times  of  the  year,  on 
some  part  of  the  commons  and  waste  of  a  manor,  to  be  named  by  the  lord  of  the  manor  (the 
locus  in  quo  being  parcel  of  such  commons  and  waste,  and  named  by  the  lord,)  every  litga 
subject  exercising  the  trade  of  a  victualler  might  enter  at  the  time  of  the  fairs,  and,  for  the 
more  conveniently  carrying  on  his  said  trade,  erect  a  booth,  &c,  and  continue  the  same  for 
a  reasonable  time  after  the  fairs,  paying  2rf.  to  the  lord. 

Held,  that  the  custom  was  reasonable,  and  the  plea  a  good  justification  in  trespass  brought  by 
the  owner  of  the  soil. 

And  that  the  word  u  victualler"  was  to  be  understood  in  the  sense  which  it  bore  at  the  time  of 
the  plea  pleaded. 

Trespass  (a)  for  (among  other  trespasses)  breaking  and  entering  plain- 
tiff's close,  treading  down  the  grass,  and  placing  and  erecting  stalls, 
posts,  booths,  and  tables  on  the  said  close,  and  continuing  them  without 
the  leave,  &c. 

Third  plea,  as  to  the  trespasses  above  specified,  that,  from  time 
whereof,  <fec,  on  certain  days  (viz.  on  Monday  next  after  the  feast  day 
of  Pentecost,  and  afterwards  on  each  alternate  Monday  in  each  and 
every  year,  until  the  feast  of  All  Souls,)  fairs,  for  the  buying  and  selling 
of  all  kinds  of  goods,  wares  and  merchandises,  have  been,  and  of  right 
ought  to  have  been,  and  still  of  right  ought  to  be,  holden  on  the  com- 
mons and  waste  grounds  of  the  manor,  lordship,  or  forest  of  Westward, 
in  the  county  of  Cumberland,  that  is  to  say,  on  some  part  thereof 
appointed  for  that  purpose,  from  time  to  time,  by  the  lord  of  the  said 
manor,  kc.f  for  the  time  being.  And  that  from  time  whereof,  &c, 
there  hath  been,  and  of  right,  &c,  and  still  of  right,  &c,  an  ancient  and 
laudable  custom  within  the  said  manor,  &c,  viz.  that  every  liege  sub- 
ject of  this  realm  exercising  the  trade  or  calling  of  a  victualler,  at  a 
reasonable  time  before  the  Monday  next  after  the  feast  day  of  Pentecost, 
in  each  and  every  year,  hath,  during  all  the  time  aforesaid,  been  used 
and  accustomed  to  enter,  and  of  right,  &c,  and  still  of  right,  &c,  into 
and  upon  that  part  of  the  said  commons  or  waste  grounds,  from  time  to 
time  appointed  for  holding  the  said  fairs  by  the  lord  of  the  said  manor, 
&c,  and,  for  the  more  conveniently  carrying  on  his  said  trade  or  calling, 
to  erect  a  booth  and  stall,  and  to  put  and  place  posts  and  tables  there, 
and  to  keep  and  continue  the  said  booth,  stall,  posts,  and  tables  so 
erected,  &c,  from  thenceforth  until  a  reasonable  time  after  the  last  of  the 
said  fairs,  yielding  and  paying  therefore  to  the  lord  the  sum  of  2c/., 
when  lawfully  demanded.  Averment,  that  the  close  in  which,  &c,  at 
the  limes  when,  &c,  was  parcel  of  the  said  commons  or  waste  grounds, 
and,  before  the  first  of  the  said  several  times  when,  &c,  had  been 
appointed  by  the  Earl  of  Egremont,  the  lord  for  the  time  being,  as  the 
place  for  holding  the  said  fairs,  &c. :  and  the  plaintiff,  at  the  said  times 
when,  &c,  held  and  occupied  the  close  in  which,  &c,  as  tenant  iherenf 
to  the  said  earl,  &c.  Wnerefore  defendant,  being  a  liege  subject,  &c, 
and  exercising  the  trade  or  calling  of  a  victualler,  for  the  purpose  of 
erecting  a  booth,  &c.  (justification  under  the  custom.) 

(a)  The  declaration  and  third  plea  are  set  oat  at  rather  more  length  in  Tyson  v.  Smith, 
6  A.  &  E.  745,  (38  E.  C.  L.  Rj 
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Fifth  plea,  as  to  the  same  trespasses,  that,  from  time  whereof,  &c, 
until  the  making  of  the  award  after  mentioned,  fairs,  for  the  buying  and 
selling  of  all  kinds  of  goods,  &c,  have  been,  and  of  right  ought  to  have 
been,  holden  on  the  commons  or  waste  grounds  of  the  said  manor,  lord- 
ship, or  forest,  viz.  on  some  part  thereof  appointed  for  that  purpose  from 
time  to  time  by  the  lord  of  the  said  manor,  &c,  on  &c.  (stating  the  days 
as  in  the  third  plea :)  that,  from  time  whereof,  &c.  until  the  making  of 
the  said  award,  there  had  been,  and  of  ri^ht  ought,  &c,  an  ancient  and 
laudable  custom,  used  and  approved  of  within  the  said  manor,  &c,  (set- 
ting out  a  custom  corresponding  with  that  in  the  third  plea.)     That 
afterwards,  and  before  any  of  the  said  times  when,  &c,  to  wit  6th  May, 
51  G.  3,  (1811)  (liii.  local  and  personal  public,)  an  act  passed  for  enclos- 
ing lands  in  the  said  manor,  lordship,  or  forest,  by  which  commissioners 
were  appointed  for  setting  out,  dividing,  alloting,  and  closing  the  com- 
mons and  waste  grounds  in  the  said  act  mentioned,  according  to  the 
rules,  &c.  contained  therein  and  in  the  General  Inclosure  Act,  stat.  41 
G.  3,  U.  K.  c.  109,  and  it  was  enacted  that  the  commissioners  should 
set  out  and  appoint  unto  the  Earl  of  Egremont,  his  heirs  and  assigns, 
lord  or  lords  of  the  said  manor,  &c,  for  the  time  being,  in  some  proper 
and  convenient  place  within  the  said  manor,  &c,  a  sufficient  quantity  of 
land  (not  exceeding  forty  acres)  off  and  from  the  said  commons  and 
waste  grounds,  for  the  purpose  of  keeping  and  holding  fairs  thereon 
annually,  according  to  ancient  custom  ;  and,  subject  thereto,  the  herbage 
of  the  said  land  so  set  out  should  belong  to,  and  be  enjoyed  by,  such 
person  or  persons,  and  in  such  manner,  &c,  as  the  commissioners  should 
appoint .  averment  that  the  commissioners,  by  their  award,  in  pursuance 
of  the  act,  set  out  and  appointed  to  the  said  Earl  of  E.,  his  neirs  and 
assigns,  lord  or  lords  of  the  said  manor,  &c,  for  the  time  being,  in  a 
proper  and  convenient  place  within  the  said  manor,  &c,  situate,  &c, 
forty  acres,  off  and  from  the  said  commons  and  waste  grounds,  for  the 
purpose  of  keeping  and  holding  fairs  thereon  annually,  according  to 
ancient  custom,  of  which  forty  acres  the  close  in  which,  &c,  at  the 
times  when,  &c,  was,  and  is,  parcel :  averment  that,  from  the  time  of 
the   making  the  said  award  hitherto,  every  liege  subject  of  this  realm 
exercising  the  trade   or  calling  of  a  victualler,  at  a  reasonable  time 
before  the  Monday,   &c,  hath  been  used,  &c.  (as  in  the  third  plea 
only  stating  the  entry  to  be  on  the  close  in  which,  &c,  being  parcel  of 
the  forty  acres  awarded  for  the  purpose  of  holding  fairs,)  and,  for  the 
more  convenient  carrying  on  his  said  trade  or  calling,  to  erect  a  booth, 
&c.  (as#  in  the  third  plea :)  wherefore  the  said  defendant,  being  a  liege 
subject,  &c.     (Justification  under  the  right  claimed  in  this  plea.) 

The  replication  traversed  the  existence  of  the  customs  set  forth  in  the 
third  and  fifth  pleas.  Upon  these  traverses,  issue  was  joined ;  and  seve- 
ral other  issues  in  fact  were  also  joined.  On  the  trial  before  Lord 
A  dinger,  C.  B.,  at  the  Cumberland  summer  assizes,  1835,  a  verdict  was 
found  for  the  defendant  on  the  issues  upon  the  traverses  to  the  third  and 
fifth  pleas,  and  for  the  plaintiff  on  all  the  other  issues.  A  rule  was  ob- 
tained in  the  Queen's  Bench  to  enter  judgment  for  the  plaintiff,  non 
obstante   veredicto,  which   was   discharged   in  Easter  term,   1837.(rt) 

(a)  See  the  argument  and  judgment,  Tyson  v.  Smith,  6  A.  &  S.  745,  (33  E.  C.  L.  R. ) 
In  that  report  the  issue  on  the  third  plea  only  is  said  to  have  been  found  for  the  defend- 
ant ;  and  this  was  the  assumption  on  which  the  judgment  proceeded.  It  will  be  seen,  by 
the  judgment  in  the  present  case,  that  the  difference  does  not  affect  the  principle  of  the 
decision. 
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Judgment  having  been  entered  in  that  court  for  the  defendant,  error  was 
brought  in  the  Exchequer  Chamber. 

The  case  was  argued  in  this  vacation,  3d  December,  1838,  before 
Tin dal,  C.  J.,  Bosanquet,  Coltman,  and  Vaughan,  Js.,  Parks,  Alder- 
son,  and  Gurney,  Bs. 

W.  H.  Watson,  for  the  plaintiff  in  error  (the  plaintiff  below).  The 
custom  set  out  in  the  third  and  fifth  pleas  is  bad.  First,  the  description 
of  persons  by  whom  it  is  to  be  enjoyed  is  unlimited ;  for  the  words 
"every  liege  subject  of  this  realm  exercising  the  trade  or  calling  of  a 
victualler' '  would  comprehend  any  one  who  chose  to  sell  victuals.  The 
word  "  victuallers"  is  now  ordinarily  applied  to  one  who  keeps  a  public- 
house  :  but  that  restriction  of  the  meaning  is  modern,  as  appears  from 
the  uses  of  the  word  in  Com.  Dig.  Justices  of  Peace,  (B  87),  (B  89). 
In  1  stat.  13  R.  2,  c.  8,  the  word  is  used  for  all  persons  supplying  meat 
or  drink,  and  answers  to  the  expression  "sellers  of  all  manner  of 
victuals"  in  stat.  23  Ed.  3,  c.  6.  In  stat.  7  R.  2,  c.  11,  vintners  and 
victuallers  are  separately  mentioned.  The  custom  here  is  not  even 
limited  to  those  who  have  exercised  the  trade  for  any  given  time. 
[Parke,  B.  No  one  could  enter  without  being  a  victualler :  it  seems, 
therefore,  that  the  custom  is  limited  to  those  who  have  already  exercised 
the  trade.]  That  is  still  too  large  a  class :  any  one  might  begin  the 
trade  the  moment  before  entering.  If  the  meaning  be  that  any  one 
may  use  the  land  for  the  purpose  of  the  trade,  then  the  plea  is  bad ; 
for  that  right  would  be  not  by  custom,  but  general  law,  supposing  it  to 
exist  at  all.  In  Fitch  v.  Bawling,  2  H.  Bl.  393,  (where  a  custom  for 
all  persons,  for  the  time  being,  being  in  a  parish,  to  exercise  lawful 
games  on  the  soil  of  an  individual,  was  held  bad),  Buller,  J.,  said, 
"How  that  which  may  be  claimed  by* all  the  inhabitants  of  England 
can  be  the  subject  of  a  custom,  I  cannot  conceive.  Customs  must  in 
their  nature  be  confined  to  individuals  of  a  particular  description,  and 
what  is  common  to  all  mankind,  can  never  be  claimed  as  a  custom."  A 
plea  of  a  custom  among  merchants  throughout  England,  that  one  merchant 
may  assign  to  another  the  King's  license  to  lade  wine  in  a  strange  ship, 
is  bad ;  the  right  alleged  being  by  common  law,  if  at  all,  and  not  by 
custom ;  Bro.  Abr.  Customes,  59.(a)  Here,  it  is  true,  the  custom  is  to 
be  exercised  only  in  a  particular  place ;  but,  as  it  is  to  be  exercised, 

5 ractically,  by  all  the  liege  subjects,  the  objection  applies.  [Bosanquet, 
.  Where  the  owner  of  a  soil  is  entitled  to  toll  traverse,  any  one  may 
go.]  That  is  from  a  qualified  dedication  to  the  public  by  the  owner  of 
the  soil ;  it  is  not  like  a  custom :  and,  if  the  right  here  be  treated  as 
analogous  to  an  easement,  the  plea  is  bad.  A  right  in  the  occupiers  of 
a  close  to  use  a  way  cannot  be  laid  as  a  custom,  but  must  be  prescribed 
for ;  Baker  v.  Brereman,  Cro.  Car.  418.  It  is  true  that  in  the  old 
books  there  occasionally  appears  a  confusion  between  prescription  and 
custom ;  for  sometimes  the  word  custom  is  applied  to  a  right  to  profit  & 
prendre  in  the  soil  of  another,  which  must  be  prescribed  for.  A  way 
of  necessity  to  go  to  a  church,  or  to  a  market,  is  matter  of  prescription  : 
so  is  a  right  for  inhabitants  of  a  vill  to  dance  in  the  soil  of  an  individual, 
such  as  was  pleaded  in  Abbot  v.  Weekly,  1  Lev.  176.  It  has  been  sup- 
posed that  a  cuBtom  was  claimed  for  the  men  of  Kent,  after  fishing,  to 
dig  in  the  land  adjoining  the  sea,  and  pitch  stakes  for  hanging  their 
nets  to  dry ;  Bro.  Abr.  Customes,  46.     But,  on  reference  to  the  Year 

(a)  7  Yin.  Abr.  175,  CutUm,  (P),  pL  6. 
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Book,  Mich.  8  Ed.  4, 18  B.  pi.  30,  which  is  the  authority  cited  in  Brooke, 
it  is  clear  that  the  decision  there  was  not  on  a  custom  but  on  a  common 
law  right.  [Alderson,  B.  It  is  treated  as  a  custom  in  the  judgment 
of  Holroyd,"  J.,  in  Blundell  v.  Catterall,  5  B.  &  Aid.  268,  (7  E.  C.  L. 
R.,)  (a)  which  is  one  of  the  ablest  judgments  ever  pronounced  in  West- 
minster Hall.]  It  Certainly  is  so  treated,  both  by  Holroyd,  J.,  and  by 
Halk.(6)  But  Choke,  C.  J.  of  C.  P.,  says  that  the  custom  cannot  be 
pood,  because  it  is  against  common  law  to  prescribe  to  dig  in  the  soil 
of  another,  though,  he  says,  there  are  other  customs  used  throughout  all 
the  land  which  are  legal.  Littleton,  J.,  says  that  a  custom  which 
runs  through  the  whole  land  is  common  law ;  but  that  the  alleged  cus- 
tom in  question  is  against  reason,  because  under  it  the  whole  meadow 
might  be  destroyed.  Danby,  J.,  says  that  fishermen  may  justify  going 
on  the  land  adjoining  the  sea,  because  the  fishery  is  for  the  common 
weal,  and  therefore,  he  says,  this  is  common  law.  And  Chore,  C.  J., 
afterwards  adds  that,  as  every  one  may  fish  in  the  sea  of  common 
right,  so  perhaps,  at  ebb  tide,  digging  between  the  high  and  low  water 
marks  may  be  justified.  It  is  clear  that  the  whole  discussion  was  upon 
the  general  right.(e)  Holroyd,  J.,  goes  no  farther  than  to  lay  down 
that  such  a  right,  if  supportable  at  all,  must  rest  upon  a  particular  cus- 
tom ;  that  was  enough  to  show  that  the  case  did  not  bear  out  the  plea 
in  Blundell  v.  Catterall,  which  was  on  the  common  law.  In  Brooke's 
Abridgment  many  rights  are  called  customs  which  are  by  common  law ; 
such  as  the  right  to  turn  a  plough  upon  the  headland,  which  is  matter 
of  general  law,  per  Brian,  C.  J.  of  C.  P.(d)  "  A  custom  which  may 
be  general,  and  extend  to  all  the  subjects  in  England,  and  is  not  war- 
ranted by,  but  contrary  to  the  common  law,  is  void ;"  7  Vin.  Abr.  189, 
Customs,  (H),  pi.  30.(e)  Further,  the  custom,  as  here  set  out,  is  incom- 
patible with  the  existence  of  the  fair.  From  2  Inst.  219,  220,  it  appears 
that  fairs  were  considered  to  be  of  great  importance  for  the  purpose  of 
affording  the  means  of  selling  and  purchasing.  The  owner  himself 
could  grant  for  stalls  only  so  much  soil  as  would  leave  room  for  the 
market ;  Bex  v.  Burdett,  1  Ld.  Raym.  148.  But,  as  this  custom  is 
pleaded,  stalls  might  be  erected  to  any  extent.  It  was  said,  in  the 
argument  .below,  that  the  Court  would  intend  that  the  use  would  be 
reasonable ;  but  such  an  answer  might  be  given  in  every  case  of  unrea- 
sonable custom.  A  plea  of  approvement  under  the  statute  of  Merton, 
20  H.  3,  c.  4,  must  show  that  pasture  was  left  for  the  commoners.  And 
a  custom  for  the  lord  of  the  manor  to  grant  leases  of  the  waste  of  the 
manor  without  restriction  is  bad ;  Badger  v.  Ford,  3  B.  &  Aid.  153,  (5 
E.  C.  L.  B.,)  Arlett  v.  Ellis,  7  B.  &  C.  346,  (14  E.  C.  L.  R.)  So  a 
prescription  for  common  appurtenant  sans  nombre,  not  limited  to  cattle 
levant  and  couchant,  is  bad  on  general  demurrer ;  notes   4   and   k  +o 

Earl  of  Manchester  v.  Vale,  1  Wins.  Saund.  28  a,  Potter  v.  North,  1 

« 

(a)  See  p.  296,  297. 

(b)  De  Port  Mat.  86. 

(e)  It  seems  that  the  general  right  came  into  question  in  consequence  of  an  objection 
taken  to  the  plea,  that  it  laid  the  right  in  the  men  of  Kent  generally,  so  as  to  amount  to 
an  assertion  of  a  general  common  law  right ;  whence  it  was  inferred  that  the  plea  would 
fail  unless  such  general  right  existed. 

Id)  Bro.  Abr.  Cuttome*,  61.  Citing  Tearb.  Pasoh.  21  Ed.  4,  fol.  28  B.  pL  28.  See 
Tearb.  Pasch.  22  Ed.  4,  fol.  8  B.  pi.  24.  7  Yin.  Abr.  174,  Custom,  (P),  pL  4,  lb.  188, 
Ctutomt,  (F),  pi.  1. 

{•)  Citing  Shtrbom  ▼.  Boatock,  Fitzgib.  51. 
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Saund.  352.  After  verdict  it  might  be  intended  that  the  cattle  had 
been  proved  to  be  levant  and  couchant ;  but  here  the  custom  must  be 
bad  or  good  as  set  out  on  the  record.  In  The  Mayor,  ftc,  of  Northamp- 
ton v.  Ward,  1  Wils.  107,  S.  C.  2  Str.  1238,  the  objection  urged  against 
the  present  custom  was  applied  successfully  to  the  existence  of  a  com- 
mon law  right  to  erect  a  stall  in  a  market.  Further,  the  time  is  claimed 
too  largely.  A  reasonable  time  before  and  after  the  fair  is  beyond  what 
can  be  warranted  by  custom.  And,  at  any  rate,  such  a  custom  cannot 
be  good  as  against  the  owner  of  the  soil.  The  right  to  go  on  the  land 
of  another  is  an  easement.  This  is  in  the  nature  of  a  profit  &  prendre, 
which  cannot  be  claimed  by  custom ;  Grrimstead  v.  Marlowe,  4  T.  R. 
717. (a)  The  land  is  broken  to  fix  the  posts ;  the  owner  loses  his  land, 
and  the  consequence  arises  which  was  suggested  -by  Littleton,  J.,  in 
Yearb.  Mich.  8  Ed.  4,  18  B.  pi.  30,  that  all  the  use  of  the  land  might 
be  taken  from  the  owner :  for  this  there  must,  at  least,  be  a  prescription. 
It  may  perhaps  be  contended  here  that  the  record  does  not  show  any 
digging  in  the  soil :  but  it  shows,  at  any  rate,  as  complete  an  exclusion 
from  the  land  as  that  would.  In  fact,  however,  the  language  of  the 
declaration  clearly  implies  a  breaking  of  the  soil.  Rights  to  be  exer- 
cised in  the  soil  of  another  are  confined  to  the  inhabitants  of  the  par- 
ticular district  within  which  the  right  is  to  be  exercised.  It  is  true  that 
a  copyholder  may  claim  common  within  the  manor  by  custom,  not  being 
able  to  prescribe  for  it  by  reason  of  the  feebleness  of  his  estate :  but, 
out  of  the  manor,  he  cannot  claim  by  custom,  and  must  prescribe  in  the 
name  of  his  lord;  note  (11)  to  Potter  v.  North,  1  Wm.  Saunds.  349. 
Taylor  v.  Devey,  7  A.  &  E.  409,  (34  E.  C.  L.  R.,)  is  an  instance  in 
which  a  custom  was  held  bad  because  too  large  a  right  was  claimed  in 
alieno  solo.  It  was  said,  in  Fitch  v.  Rawling,  2  H.  Bl.  395,  that  there 
might  be  a  right,  by  custom,  to  water  cattle  at  a  watering  place :  but 
Pain  v.  Patrick,  B  Mod.  294,  which  is  referred  to  for  this,  does  not 
warrant  the  doctrine.  It  is  important  to  keep  in  view  the  distinction 
between  a  claim  to  set  up  stalls,  on  paying  stallage,  and  a  claim  to  enter 
the  land  for  the  purposes  of  the  fair.  Tolls  are  not  necessarily  incident 
to  a  fair,  though  by  custom  or  charter  they  may  be  claimable  by  the 
lord :  but  stallage  is  a  right  in  the  owner  of  the  soil,  not  in  the  .character 
of  lord  of  the  fair,  to  take  compensation  for  the  use  of  his  land ;  and 
such  stalls  cannot  be  erected,  merely  as  incidental  to  the  fair,  without 
license  from  the  owner  of  the  soil.  In  The  Mayor,  &c9  of  Northampton 
v.  Ward,  1  Wils.  107,  S.  C.  2  Str.  1238,  Lee,  C.  J.,  said,  "  A  market 
might  not  improperly  be  compared  to  a  parish  church,  whither  all  the 
parishioners  have  a  right  to  go  to  hear  divine  service,  but  have  not  liberty 
to  furnish  themselves  with  pews  without  the  appointment  of  the  ordinary ; 
and  the  reason  of  the  law  being  so,  is  for  avoiding  confusion  and  disor- 
der in  public  meetings  and  assemblies ;  and  that  no  case  had  been  cited, 
nor  could  he  find  any  in  the  books,  to  show  that  a  man,  coming  to  a 
market,  had  a  right  to  erect  a  stall  without  license  from  the  owner  of 
the  soil."  Where  a  fair  is  granted  to  one  and  his  heirs  on  land  which 
is  borough  English,  the  stallage  will  go  to  the  youngest  son,  but  a  fair 
to  the  common  law  heir ;  Heddy  v.  Welhouse,  Moore,  474. "  This  shows 
that  a  custom  cannot  be  reasonable  which  would  enable  those  using  the 

(a)  See  Blewett  v.  Tregonning,  8  A.  &  E.  654,  (80  E.  C  L.  R.)     GatewarcT*  Case,  6  Rep. 
69  b. 
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fair  to  exert  a  right  against  one  who  may  be  owner  of  the  soil  and  not 
lord  of  the  fair. 

The  judgment  below  shows  no  ground  for  the  decision.  It  is  there 
said  that  there  was  an  absence  of  authority  for  the  argument  on  behalf 
of  the  plaintiff:  but  it  appears  that  numerous  authorities  were  adduced 
which,  in  principle,  showed  the  invalidity  of  the  custom.  It  is  said  also, 
that  the  description  of  victuallers  is  sufficiently  definite.  [Bosanquet, 
J.  Must  we  not  take  it  that  the  word  is  used  in  the  sense  which  it  bore 
at  the  time  of  pleading  the  plea  ?]  If  the  word  be  confined  to  its  modern 
statutable  sense,  the  custom,  which  is  laid  as  immemorial,  cannot  exist. 
It  is  also  said  that  the  owner  may  be  excluded  from  his  own  soil  by  a 
reasonable  custom :  but  no  such  custom  would  be  reasonable. 

Cresswell  for  the  defendant  in  error  (the  defendant  below).  It  appears 
by  the  fifth  plea  that  the  legislature  has  recognised  the  market,  with 
the  custom  attached  to  it.  The  Court,  after  verdict,  will  hold  the  cus- 
tom good,  if  it  be  capable  of  any  explanation  which  will  make  it  legal. 
It  does  not  follow,  from  there  being  now  no  apparent  reason  for  a  cus- 
tom, that  there  never  was :  this  was  said  in  Hix  v.  Gardiner,  2  Bulstr. 
195,  where  Lord  Coke  cited  the  maxim  qui  rationem  in  omnibus  qucerit, 
rationem  destruit.  In  Cocksedge  v.  Fanshaw,  1  Doug.  132,  Lord 
Mansfield  adopted  a  similar  principle.  It  is  said  that  the  custom  here 
is  unrestrained.  But  it  is  confined  to  a  particular  class,  victuallers. 
The  parties  must  be  victuallers  before  they  exercise  the  right.  It  is 
said  that  any  one  may  become  a  victualler  :  but  the  same  objection  might 
be  made  to  almost  any  limitation,  as  inhabitants  of  a  town.  It  is  also 
objected  that  the  custom  is  bad  as  against  the  lord.  But  the  lord  has  a 
recompense,  the  sufficiency  of  which  cannot  be  discussed  by  the  Court. 
Besides,  the  defendants  do  not  claim  a  several  right  as  against  the  lord. 
In  the  case  in  Bro.  Abr.  Customer  46,  and  Yearb.  Mich.  8  Ed.  4,  18 
B.  pi.  30,  two  rights  came  in  question :  first,  the  common  law  right  to 
fish  in  the  sea,  and  possibly,  as  incidental  thereto,  to  land  fish  on  the 
shore ;  secondly,  the  right  to  dry  nets  and  fix  stakes  for  the  purpose. 
The  latter  was  held  a' bad  custom,  so  far  as  concerned  the  breaking  the 
soil,  as  destroying  the  inheritance.  Here  the  custom  does  not  destroy 
the  inheritance :  for  it  does  not  appear  that  the  soil  will  be  broken.  It 
is  argued  that  even  toll  is  not  necessarily  incident  to  a  fair,  but  depends 
on  custom  or  grant.  [Parke,  B.,  referred  to  Holloway  v.  Smith,  2  Str. 
1171,  and  Bennington  v.  Taylor,  2  Lutw.  1517.]  Here  the  claim  rests 
entirely  on  special  custom.  It  is  true  that  there  is  no  common  law  right 
to  erect  a  stall  in  the  fair,  but  that  the  lord's  license  must  be  had ;  The 
Mayor,  $c,  of  Northampton  v.  Ward,  1  Wils.  107,  S.  C.  2  Str.  1238. 
But  the  lord  might  have  granted  it  at  any  time,  with  or  without  remu- 
neration ;  and  that  would  have  been  a  good  origin  of  a  custom.  [Colt- 
Man,  J.  It  is  difficult  to  see  how  there  could  be  a  grant  to  victuallers 
as  a  body.  Parke,  B.  Custom  supposes  a  local  law.  Tindal,  C.  J. 
If  there  were  a  grant,  it  would  be  a  prescription.]  Lee,  C.  J.,  said,  in 
the  last  cited  case,  that,  if  the  frequenter  of  the  market  "  requires  any 
particular  easement  or  convenience,  as  a  stall  in  the  market,  he  must 
have  the  license  of  the  owner  of  the  soil  for  that  purpose,  if  there  be  no 
particular  sum  fixed  by  the  custom  of  the  market  for  stallage ;  if  there 
be  a  fixed  sum  or  duty  by  custom,  that  cannot  be  exceeded,  but  still  he 
must  agree  with  the  owner  of  the  soil."    Spelman,  in  Gloss.,  verb.  Stal- 
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langiator,  there  cited,  is  to  a  similar  effect.  Now  here  the  verdict  finds 
a  fixed  sum  under  the  special  custom.  Rex  v.  Burdett,  1  Ld.  Raym. 
148,  shows  only  that  it  is  extortion  in  the  lord  to  let  stalls  to  such  an 
extent  as  to  prevent  the  proper  use  of  the  fair,  and  then  to  demand 
money  for  them.  It  does  not  even  appear  that  he  might  not  have. lent 
them  gratuitously  to  any  extent.  Then,  as  to  the  length  of  time.  If  a 
custom  may  exclude  the  owner  of  the  soil  for  one  month,  why  not  for 
two  ?  If  the  time  be  very  great,  that  may  be  a  good  reason  for  disbe- 
lieving the  existence  of  such  a  custom  in  fact,  but  not  for  holding  the 
custom  bad.  The  compensation  may  be  adequate.  It  does  not  appear 
that  there  was  any  compensation  in  the  case  of  tfce  custom  which  was 
held  good  in  Fitch  v.  Rawling,  2  H.  Bl.  393.  There  the  recreation  was 
to  be  at  all  seasonable  times :  it  might  have  been  as  well  said  there,  as 
here,  that  the  time  was  too  largely  laid,  and  that  the  owner  might  be 
excluded  from  his  soil.  Then,  as  to  the  alleged  obstruction  of  the  pub- 
lic. There  is  no  such  general  rule  as  that  suggested,  that  the  right 
must-be  laid  in  the  inhabitants  of  the  particular  district.  This  objection 
is  merely  the  one  before  discussed,  as  to  the  extent  of  the  meaning  of 
the  word  "  victualler."  It  is  attempted  to  put  this  right  on  the  footing 
of  a  profit  a  prendre ;  but  it  is  more  in  the  nature  of  an  easement ; 
nothing  is  taken  from  the  soil.  In  Hex  v.  Starkey,  7  A.  &  E.  95,  (34 
E.  C.  L.  R.,)  the  claim  of  right  to  erect  stalls  in  a  market  was  not  ques- 
tioned, though  no  limitation  was  shown.  The  objection  that  the  public 
may  possibly  be  excluded  by  the  erection  of  stalls,  might  as  strongly  be 
urged  against  placing  crates  of  earthenware,  or  letting  cattle  stand. 
Badger  v.  Ford,  3  B.  &  Aid.  153,  (5  E.  C.  L.  R.,)  is  inapplicable. 
There  the  lord  had  done  an  act  inconsistent  with  the  enjoyment  of  the 
common,  he  having  himself  granted  the  copyhold  to  which  the  right  of 
common  was  annexed.  If  this  objection  be  good,  the  plaintiff  should 
have  replied  excessive  user. 

W.  H.  Watson,  in  reply.  The  local  act  recognises  such  customs  only 
as  were  valid  at  the  time.  No  instance  has  been  shown  of  a  person  out 
of  a  manor  claiming  by  custom  within  it.  A  copyholder  claims  so  by 
prescription  only.  Blewitt  v.  Tregoning,  3  A.  &  E.  554,  (30  E.  C.  L. 
R.,)  and  especially  the  question  of  Littledale,  J.,  there,(<i)  shows  the 
importance  of  this  distinction.  [Parke,  B.  Clarkson  v.  Woodhou$e{b) 
is  against  you.]  The  argument  on  the  other  side  would,  if  tenable, 
support  the  custom  which  was  held  bad  in  Fitch  v.  Rawling,  2  H.  Bl. 
393.  Neither  prescription  nor  custom,  which  excludes  the  owner  of  the 
soil,  can  be  good ;  Co.  Litt.  122  a.  Rex  v.  Starkey  is  inapplicable. 
[Parke,  B.  That  case  decided  only  that  a  market  was  not  properly 
removed  unless  the  public  were  as  well  provided  for  as  before.]  As  to 
the  time ;  it  could  not  be  said  that  even  goods  might  be  left  from  fair 
day  to  fair  day.  Our.  adv.  vult. 

Tin dal,  C.  J.  now  delivered  the  judgment  of  the  court. 

In  this  case,  the  issues  raised  on  the  third  and  fifth  pleas,  which  go  to 
the  whole  action,  have  been  found  for  the  defendant  below,  and  judgment 
has  been  given  thereon  accordingly  in  his  favour ;  and  this  writ  of  error 
is  brought  to  reverse  such  judgment,  on  the  ground  that  the  custom  set 
forth  in  those  pleas,  and  upon  which  the  whole  of  the  defendant's  justifi 
cation  rests,  is  unreasonable,  and  therefore  bad  in  law. 

(a)  Page  572. 

(b)  Note  (a)  to  Bateton  ▼.  Green,  5T.R.  412. 
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The  third  plea  (and  it  will  be  unnecessary  to  give  a  separate  conside- 
ration to  the  fifth,  as  the  same  objections  apply  equally  to  both)  begins  by 
stating  the  existence  of  a  fair  by  prescription  to  be  held  on  some  part  of 
the  commons  and  waste  grounds  of  the  manor  of  Westward,  in  the 
county  of  Cumberland,  to  be  appointed  for  that  purpose  by  the  lord  of 
the  manor,  on  Monday,  after  the  feast  of  Pentecost  in  every  year,  and 
afterwards  on  each  alternate  Monday  until  the  feast  of  All  Souls ;  and 
then  alleges  a  custom  within  the  said  manor,  that  every  liege  subject  of 
the  realm,  exercising  the  trade  or  calling  of  a  victualler  at  a  reasonable 
time  before  the  first  day  of  the  fair,  has  been  used  and  accustomed,  and 
of  right  ought  to  enter  upon  that  part  of  the  commons  or  waste  ground 
which  had  been  set  out  for  holding  of  the  fair,  and  for  the  more  conve- 
niently carrying  on  his  trade,  to  erect  a  booth  and  stall,  and  to  put  and 
place  posts  and  tables  there,  and  to  continue  the  same  so  erected,  put, 
and  placed  until  a  reasonable  time  after  the  last  of  the  said  fairs  so  holden, 
yielding  and  paying  therefore  to  the  lord  of  the  manor  for  the  time  being 
the  sum  of  2d.,  when  lawfully  demanded.  The  plea  then  proceeds  to 
justify  the  trespasses  alleged  to  have  been  committed  under  this  custom. 
The  existence  of  the  prescriptive  right  to  the  fair  is  admitted  upon  the 
pleadings ;  and  nothing  is  traversed  but  the  existence  of  the  custom, 
which  custom  is  found  by  the  jury.  And  the  question  before  us  is, 
whether  the  custom  is  a  good  custom,  or  unreasonable9,  and  therefore 
void  in  law. 

It  is  an  acknowledged  principle  that,  to  give  validity  to  a  custom, — 
which  has  been  well  described  to  be  an  usage,  which  obtains  the  force 
of  law,  and  is,  in  truth,  the  binding  law,  within  a  particular  district,  or  at 
a  particular  place,  of  the  persons  and  things  which  it  concerns,  (see 
Davy's  Reports,  31,  32,  Le  Case  de  'Janistty,) — it  must  be  certain,  rea- 
sonable in  itself,  commencing  from  time  immemorial,  and  continued 
without  interruption.  Now,  of  these  several  requisites  to  the  validity  of 
a  custom,  the  only  one  which  is  brought  in  question  on  the  present  occa- 
casion  is,  whether  the  custom  is  reasonable  or  not ;  and  this  is  a  question 
which  it  belongs  to  the  judges  of  the  land  to  determine. 

The  question  what  customs  are  reasonable  and  what  are  not,  is  one 
upon  which  the  books  are  not  altogether  silent.  A  custom  is  not  un- 
reasonable merely  because  it  is  contrary  to  a  particular  maxim  or  rule 
of  the  common  law,  for  "  consuetudo  ex  certa  causa  rationabili  usitata 
privat  communem  legem,"  (Co  Litt.  113  a,)  as  the  custom  of  gravelkind 
and  borough  English  which  are  directly  contrary  to  the  law  of  descent, 
or,  again,  the  custom  of  Kent,  which  is  contrary  to  the  law  of  escheats. 
Nor  is  a  custom  unreasonable  because  it  is  prejudicial  to  the  interests  of 
a  private  man,  if  it  be  for  the  benefit  of  the  commonwealth,  as  the  cus- 
tom to  turn  the  plough  upon  the  headland  of  another,  in  favour  of  hus- 
bandry, or  to  dry  nets  on  the  land  of  another,  in  favour  of  fishing  and  for 
the  benefit  of  navigation. 

But,  on  the  other  hand,  a  custom  that  is  contrary  to  the  public  good, 
or  injurious  or  prejudicial  to  the  many,  and  beneficial  only  to  some  par- 
ticular person,  is  repugnant  to  the  law  of  reason;  for  it  could  not  have 
had  a  reasonable  commencement :  as  a  custom  set  up  in  a  manor,  on  the 

Grt  of  the  lord,  that  the  commoner  cannot  turn  in  his  cattle  until  the 
rd  has  put  in  his  own,  is  clearlv  bad;  for  it  is  injurious  to  the  multitude, 
and  beneficial  only  to  the  lord.  *  (Yearb.  Trin.  2  H.  5,  fol.  24  B.  pi.  20.) 
So  a  custom  that  the  lord  of  the  manor  shall  have  3/.  for  every  pound 
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breach  of  any  sTranger  (21 II.  4 ;)  (a)  or  that  the  lord  of  the  manor  may 
detain  a  distress  taken  upon  his  demesnes,  until  fine  be  made  for  the 
damage,  at  the  lord's  will;  (Litt.  s.  212.)  In  all  these,  and  many  other 
instances  of  similar  customs  which  are  to  be  found  in  the  books,  the  cus- 
toms themselves  are  held  to  be  void,  on  the  ground  of  their  having  had  no 
reasonable  commencement,  but  as  being  founded  in  wrong  and  usurpa- 
tion, and  not  on  the  voluntary  consent  of  the  people  to  whom  they  re'ate. 

But  the  reasonableness  of  the  custom  in  the  present  case  is  not  im- 
peached on  any  ground  of  this  nature.  The  present  custom  is,  in  fact, 
in  favour  of  the  many ;  and  the  only  party  against  whom  it  is  set  up,  and 
by  whom  it  is  now  opposed,  is  the  lord  of  the  manor.  The  grounds  upon 
which  this  custom  is  contended  to  be  void  on  the  present  occasion  appear 
to  be  reducible  to  three. 

First,  that  it  is  so  general  that  it  ceases  to  be  a  custom,  or  pleadable  as 
such,  but  is  part  of  the  common  law;  secondly,  that,  by  reason  of  its 
generality  and  extent,  it  cannot  be  carried  into  execution,  and  cannot 
therefore  be  considered  as  a  reasonable  custom;  and,  lastly,  that  the  right 
claimed  amounts  to  a  profit  a  prendre  out  of  land,  and  cannot  therefore 
be  claimed  as  a  customary  right. 

As  to  the  first  objection,  admitting,  for  the  purpose  of  argument,  that  a 
custom  which  would  comprehend  within  it  all  the  liege  subjects  of  the 
crown  would  be  bad,  on  the  ground  of  its  amounting  to  the  common 
law,  we  think  the  custom  before  us  is  not  of  that  description.  For  in 
the  present  custom  there  are  three  restrictions  which  necessarily  limit  its 
generality.  The  parties  who  claim  the  benefit  of  it  must  be  victuallers ; 
they  must  be  victuallers  coming  to  keep  the  fair ;  and  they  must  come 
at  the  precise  period  of  the  year  at  which  the  fair  is  fixed. 

Now,  under  the  description  of  victuallers  mentioned  in  the  custom, 
we  cannot  consider  that  very  large  body  of  persons  to  be  comprehended 
who,  in  ancient  times,  appear  to  have  been  classed  under  that  designa- 
tion by  the  statutes  referred  to  in  the  argument.  But  we  think  the  plea 
must  be  taken  to  speak  in  the  language  of  the  time  at  which  it  is  pleaded ; 
and,  as  the  only  term  used  is  that  of  a  victualler,  it  must  be  understood 
those  only  are  comprehended  who  are  now  so  termed,  that  is,  persons 
authorised  by  law  to  keep  houses  of  entertainment  for  the  public.  This 
removes  the  case  at  once  from  the  application  of  the  case  of  Fitch  v. 
Raiding,  2  H.  fel.  393,  where  the  custom  comprehended  all  the  liege 
subjects  of  the  crown  being  in  the  parish  at  any  time. 

But  it  is  said  the  number  of  these  victuallers  may  be  so  large,  and  the 
space  occupied  by  each  so  great,  as  that  the  whole  portion  of  the  com- 
mon set  out  for  the  fair  may  be  taken  by  them  in  exclusion  of  the  rest. 
If  this  argument  were  to  prevail,  it  is  manifest  that  it  would  be  equally 
applicable  with  respect  to  every  particular  branch  of  traders  who  fre- 
quent the  fair.  The  sellers  of  corn,  or  of  cattle,  the  persons  who  deposit 
their  cloth,  the  dealers  in  earthen  ware,  and  the  like,  might  with  equal 
show  of  reason  be  stated  by  possibility  to  become  occupiers  of  the  whole 
ground  to  the  exclusion  of  the  rest.  But  it  is  obvious  that  this  is  not  an 
argument  against  the  custom  being  reasonable  in  its  original  commence- 
ment, or  against  the  prescription  for  the  fair  being  a  reasonable  prescrip- 
tion :  it  is  an  objection  only  as  to  the  mode  of  exercising  the  rights  so 

(a)  Thin  reference  is  given  in  Le  Case  de  Tanutry,  Dav.  33,  a.    The  placitain  meant  is  pro- 
bably  Mich.  21  H.  7.  fol.  40,  A.,  pi.  til.    See  7  Vin.  Abr.  183,  Customs,  (F)  7,  and  the  refei 
«noos  there  given.     Ycarb.  Pasch.  21  H.  7,  fol.  20  A  pi.  2. 
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claimed,  whether  under  the  custom  or  the  prescription*  An  inconve- 
vience  of  this  description  will  provide  its  own  remedy :  if  it  occurs  once, 
it  will  not  be  likely  to  occur  again.  It  is  in  the  highest  degree  improbable 
that  it  should  ever  occur  at  all.  A  little  previous  inquiry  will  at  all  times 
prevent  its  recurrence.  And  in  Bennington  v.  Taylor,  2  Lutw.  1517, 
where  it  was  contended  that  a  prescription  was  uncertain,  and  therefore 
void,  which  claimed  toll  for  a  stall,  and  the  land  prope  et  circa  stallam, 
&c,  the  objection  was  not  allowed ;  for  this,  it  was  said,  "  shall  be 
ascertained  by  the  common  usage  of  the  fair."  And  these  are  precisely 
the  points  of  consideration  to  which  the  judges  must  advert,  when  called 
upon  to  determine  whether  the  custom  is  void  or  not.  It  is  not  void  as 
being  against  law ;  and,  if  alleged  to  be  void  because  inconvenient  in  a 
Jiigh  degree  in  its  enjoyment,  and  therefore  unreasonable,  they  must  look 
to  the  probabilities  of  the  case,  and  be  satisfied  that  the  inconvenience  is 
real,  general,  and  extensive,  before  they  hold  a  custom  bad  upon  that 
ground,  which  a  jury  have  found  to  exist,  and  to  have  been  acted  upon 
from  beyond  the  time  of  legal  memory. 

As  to  the  objection,  that  this  is  a  bad  custom  as  against  the  owner  of 
the  soil ;  that  all  the  authorities  confine  a  claim  under  a  custom  to 
matters  of  easement  only,  whereas  this  is  a  matter  of  profit  in  alieno 
solo,  inasmuch  as  the  soil  must  be  disturbed  by  the  erection  of  the  stall ; 
admitting  this  to  be  the  case,  which  is  left  extremely  doubtful  on  the 
pleadings  in  this  case,  yet  the  distinction  between  this  custom  and  others 
to  which  reference  was  made  is,  that  it  gives  a  certain  profit  to  the 
owner  of  the  soil  for  the  use  of  the  same ;  and  whether  that  is  a  full 
compensation  or  not  is  not  the  question.  At  the  early  time  at  which 
this  custom  originated,  it  may  have  been  a  profit  to  the  lord,  and  at  all 
events  it  may  have  been  an  object  to  him  with  respect  to  the  profits  of 
his  fair  to  give  encouragement  to  those  who  would  erect  booths  and 
stalls  for  the  entertainment  of  strangers  coming  to  the  fair.  It  is  clear 
that  a  prescription  for  a  certain  toll  by  way  of  stallage  is  good,  notwith- 
standing toll  and  stallage  are  different  things ;  as  was  held  in  the  case 
of  Bennington  v.  Taylor,  above  referred  to ;  and,  if  the  lord  of  the  fair 
2an  justify  distraining  for  such  toll  under  a  prescription,  there  seems  no 
reason  why  the  person  who  uses  the  stall  on  payment  of  the  toll,  and 
who  cannot  prescribe  either  in  a  que  estate  or  in  himself  and  his  ances- 
tors, being  a  stranger,  should  not  justify  under  such  a  custom  as  the 
present. 

The  custom,  in  fact,  comes  at  last  to  an  agreement,  which  has  been 
evidenced  by  such  repeated  acts  of  assent  on  both  sides  from  the  earliest 
times,  beginning  before  time  of  memorv  and  continuing  down  to  our  own 
times,  that  it  has  become  the  law  of  the  particular  place. 

We  therefore  think  the  custom  set  out  on  the  pleadings  is  a  good 
custom,  and  affirm  the  judgment  of  Queen's  Bench. 

Judgment  affirmed. 

m 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
.  NESBIT  against  RISHTON.— p.  426. 

Under  «tat  11  G.  4,  &  1  W.  4,  c.  70,  b.  8,  error  lies  to  the  Court  of  Exchequer  Chamber  on 
Judgments  given  in  the  Queen's  Bench  upon  error  from  the  Common  Pleas  at  Lancaster. 
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This  was  a  writ  of  right,  brought  by  the  plaintiff  in  error  against  the 
defendant  in  error,  in  the  Court  of  Common  Pleas,  Lancaster,  upon 
which  judgment  was  there  given  for  the  tenant.  On  this  judgment  error 
was  brought  in  the  Court  of  King's  Bench ;  and  that  court  in  part 
affirmed  and  in  part  reversed  the  judgment  of  the  Court  of  Common 
Pleas,  Lancaster  (Rishton  v.  Nesbit,  6  A.  &  E.  103).  The  tenant 
brought  error  in  the  Court  of  Exchequer  Chamber  on  the  judgment  of 
the  Court  of  King's  Bench. 

On  December  3d,  1838,  Wightman,  for  the  defendant  in  error,  ob- 
tained a  rule  calling  upon  the  plaintiff  in  error  to  show  cause  why  the 
proceedings  on  the  writ  of  error  should  not  be  quashed  for  irregularity. 
The  rule  was  drawn  up  on  reading  the  writ  of  error. 

Starkie  now  showed  cause.(a)  The  question  is  whether  sect.  8  of 
stat.  11  G.  4  &  1  W.  4,  c.  70,  applies  to  judgments  given  in  the  Court 
of  Queen's  Bench  on  error  from  a  court  below.  The  words  are,  "  writs 
of  error  upon  any  judgment  given  by  any  of  the  said  courts :"  and 
these  are  large  enough  to  comprehend  the  case  now  before  the  Court. 
The  effect  of  the  section  was  discussed  in  Rex  v.  \Vright,  1  A.  &  E. 
434,  (28  E.  C.  L.  R.)  The  question  there  was  whether,  the  Crown  not 
being  named  in  the  statute,  this  Court  had  cognisance,  in  error,  of 
indictments ;  and  it  was  held  that  it  had.  That  is  not  a  direct  authority 
on  the  present  question ;  but  the  language  of  Tindal.  C.  J.,  is  important, 
as  showing  the  general  principle  upon  which  the  act  should  be  construed. 
His  Lordship  says,  "  In  the  case,  therefore,  of  an  act  pf  parliament 
passed  expressly  for  the  further  advancement  of  justice,  and  in  its  par- 
ticular enactment  using  terms  so  comprehensive  as  to  include  all  cases 
brought  up  by  writ  of  error,  we  think  there  is  neither  authority  nor 
principle  for  implying  the  exception  of  criminal  cases,  upon  the  ground 
that  the  King,  as  the  public  prosecutor,  is  not  expressly  mentioned  in 
the  act.  By  such  a  construction  of  the  act,  its  object  and  intent  can 
best  be  attained."  In  Trafford  v.  The  King,  8  Bing.  204,  (21  E.  C.  L. 
R.,)  (6)  this  point  was  never  made.  Stat.  27  Eliz.  c.  8,  s.  2,  gave  a  writ 
of  error  into  the  Exchequer  Chamber  in  actions  "first  commenced"  in 
the  Court  of  King's  Bench,  "  other  than  such  only  where  the  Queen's 
Majesty  shall  be  party."  This  clause  was  held  inapplicable  to  cases 
where  the  action  was  commenced  by  original  out  of  Chancery.(c)  Nor 
could  it  apply  to  indictments,  on  account  of  the  words  of  limitation. 
For  the  same  reason,  a  judgment  given  in  the  King's  Bench  on  error 
from  a  court  palatine  was  held  not  to  be  within  the  clause.  In  stat.  11 
G.  4  &  1  W.  4,  c.  70,  s.  8,  there  are  no  words  of  limitation.  In  Rex 
v.  Wright  the  indictment  had  been  removed  from  quarter  sessions  into 
the  Court  of  King's  Bench ;  though  it  is  true  that  this  was  not  noticed 
in  the  discussion.  In  RieketU  v.  Lewis,  2  Cr.  &  J.  ll,(d)  an  action 
was  brought  in  the  Common  Pleas,  and,  before  stat.  II  G.  4  &  1  W.  4, 
c.  70,  removed  by  writ  of  error  into  the  King's  Bench :  and  it  was  held 
that  error  did  not  lie  on  the  judgment  of  the  King's  Bench,  after  the 
statute.     The  reason  given  was  that,  if  such  error  lay,  the  Judges  of 

(a)  Before  Tindal,  C.  J.,  Bosanquet,  Vaughan,  and  Coltman,  Js.,  and  Alderson  and 
Gurney,  Bs. 

(b)  S.  C.  2  Cr.  &  J.  266;  2  Tyrwh.  201 ;  on  Error  from  K.  B.     See  Rex  v.  Trafford,  \ 
B.  &  Ad.  874. 

(c)  Note  (4)  to  MeUor  v.  Spateman,  1  Wms.  Saund.  34G  f. 
'   S.  0.  2  Tyrwh.  15.     See  RieketU  v.  Lewis,  1  B.  &  Ad.  197,  (20  E.  C.  L.  R.) 
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the  Court  of  Common  Pleas  might  sit  on  appeal  against  a  reversal  of 
their  own  judgment.     That  does  not  apply  here. 

Wightman,  contra.  If  this  writ  of  error  lie,  there  will,  in  the  case 
of  an  action  brought  in  a  court  palatine,  or  inferior  court,  be  three 
writs  of  error,  to  the  Queen's  Bench,  to  the  Exchequer  Chamber,  and 
to*the  House  of  Lords.  The  intention  of  the  statute  was  that  there 
should  be  only  two.  It  seems  that  sect.  8  of  the  statute  was  intended 
to  apply  only  to  the  superior  courts  at  Westminster.  The  evil  intended 
to  be  remedied  was  the  discordancy  in  the  proceedings.  Thus,  before 
the  statute,  error  from  the  Common  Pleas  was  brought  in  the  King's 
Bench,  and  thence  error  lay  only  to  the  House  of  Lords:  error  from 
the  King's  Bench  lay  to  the  Exchequer  Chamber,  and  so  on.  The 
statute  puts  the  three  superior  courts  on  the  same  footing.  But  it  can- 
not have  been  intended  to  put  inferior  courts  in  the  same  situation  with 
the  superior  courts;  nor  could  that  be  effected  by  applying  the  statute. 
The  practice,  as  regulated  by  sect.  8,  is  inapplicable  to  such  a  case  as 
the  present.  "  A  transcript  of  the  record  only  shall  be  annexed  to  the 
return  of  the  writ;"  and,  after  the  Court  of  error  has  given  judgment, 
4b  such  proceedings  and  judgment,  as  altered  or  affirmed,  shall  be  entered 
on  the  original  record,  and  such  further  proceeding  as  may  be  necessary 
thereon  shall  be  awarded  by  the  Court  in  which  the  original  record  re- 
mains" But,  when  error  has  been  brought  into  the  Queen's  Bench 
from  the  Common  Pleas  at  Lancaster,  a  transcript  only  is  sent  to  the 
Queen's  Bench ;  Wareing's  Practice  of  the  Court  of  Common  Pleas  at 
Lancaster,  p.  301,  302  (ed.  1836).  The  Queen's  Bench  has  therefore 
no  means  of  sending  to  the  Exchequer  Chamber  a  transcript  of  the 
record :  it  could  send  only  a  transcript  of  a  transcript.  Again,  when 
the  judgment  of  the  Queen's  Bench  is  affirmed  or  reversed,  the  altera- 
tion or  affirmance  is  to  be  entered  on  the  original  record.  But,  in  this 
clise,  the  Court  of  Queen's  Bench  has  not  the  record ;  and  no  regulation 
is  made  enabling  that  Court  to  transmit  to  the  Court  below  the  judgment 
of  the  Court  of  error.  [Bosanquet,  J.  Is  it  not  said  that,  in  contem- 
plation of  law,  the  record  itself  is  removed  ?(a)  I  may  venture  to  say 
that  the  great  object  of  the  framers  of  the  act  was  to  obtain  the  opinions 
of  as  many  of  the  Judges  of  the  superior  courts  as  possible  before  the 
case  w^s  taken  to  the  House  of  Lords,  in  order  to  show  whether  it  was 
worth  while  to  take  it  thither.  Alderson,  B.  It  was  meant  also  to 
put  the  three  courts  upon  the  same  footing,  as  to  writs  of  error ;  which 
was  formerly  not  the  case.]  It  seems  also  to  have  been  an  object  that 
writs  of  error  from  the  judgments  pronounced  in  the  King's  Bench 
upon  actions  commenced  by  original,  should  not  go  to  the  House  of 
Lords  in  the  first  instance.  [Bosanquet,  J.  It  has  been  said  that  the 
Court  of  King's  Bench  would  allow  discussion  on  a  bill  of  exceptions 
filed  upon  the  trial  of  one  of  its  own  records  to  be  discussed  in  banc 
there,  in  order  that  the  plaintiff  in  error  might  not  be  forced  into  the 
House  of  Lords  in  the  first  instance.  (6)]  Ricketts  v.  Lewis,  2  Cr.  &  J. 
11,  S.  C.  2  Tyrwh.  15,  is  directly  in  point.  The  rule  was  there  laid 
down  generally,  that  the  statute  applied  "only  to  cases  originally  com- 

(a)  See  Richardson  r.  MeUish,  8  Bing.  884,  846,  (11  E.  C.  L.  R. ;)  Mellish  v.  Richardson, 
7  B.  AC  819,  (14  E.  C.  L.  R.,)  9  Bing.  125,  (23  E.  C.  L.  R. ;)  Rex  v.  CarUle,  2  B.  &  Ad. 
971,  (22  E.  C.  L.  B. ;)  Salter  r.  Slade,  li&£.  608,  (28  E.  C.  L.  K  ;)  France  y.  Parry% 
1  A.  ft  E.  616. 

(6)  Note  (a)  to  Gardner  v.  BoOHe,  1  B.  ft  P.  82. 
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menced  in  the  court  to  which  the  writ  of  error  was  directed."     It  is 
true  that  the  propriety  of  the  decision  was  illustrated  by  an  argument 
which  does  not  necessarily  apply  here ;  but  the  same  difficulty  would 
arise,  in  a  case  like  the  present,  if  the  Judges  of  assize  for  the  county 
palatine  were  either  Judges  of  the  Common  Pleas  or  Barons  of  the  Ex- 
chequer.    [Tindal,  C.  J.     There  would  be  two  only  to  revise  their  tfwu 
decision,  not  five.     Alderson,  B.     The  objection  would  arise  on  error 
being  brought  in  the  Queen's  Bench,  if  the  judges  of  assize  for  the  county 
palatine  were  Judges  of  the  Queen's  Bench.]     In  Rex  v.  Wright  the 
question  was  merely  whether  the  Crown  was  bound.    There  the  proceed- 
ings had  been  removed  by  certiorari  from  the  sessions :  but  the  only 
judgment  was  in  the  Court  of  King's  Bench ;  and  the  record  was  there. 
Tindal,  C.  J.     The  words  of  the  eighth  section  are  free  from   all 
ambiguity.     In  terms,  they  extend  to  u  any  judgment  given  by  any" 
of  the  three  superior  Courts  at  Westminster.    These  words  in  themselves 
include,  not  only  judgments  in  causes  originally  commenced  in  such 
courts,  but  all  judgments  given  by  those  courts.     Unless,  therefore, 
some  manifest  inconvenience  be  shown  to  result  from  such  interpretation, 
or  some  subsequent  clause  introduce  an  inconsistency  therewith,   the 
natural  construction  of  the  words  is  to  be  adopted ;  and  that  is,  to  hold 
that  the  clause  applies  to  judgments  on  writs  of  error,  as  well  as  to  ori- 
ginal judgments.     Three  objections  are  made.     First,  that,  on  this  con- 
struction, there  will  be  three  writs  of  error  upon  judgments  pronounced 
in  the  county  palatine.      I   agree   that  this  was  a  consequence   not 
intended  by  the  legislature ;  but  it  is  a  consequence  incidental  to  put- 
ting the  act  into  execution  according  to  its  legal  construction.    Perhaps 
the  legislature  did  not  contemplate  the  case  at  all.     But,  notwithstand- 
ing this  result,  whether  we  consider  the  question  of  delay  or  that  of 
expense,  this  construction  is  more  beneficial  to  the  suitor  than  one  which 
would  compel  the  plaintiff  in  error  to  resort  at  once  to  the  House  of 
Lords  upon  the  judgment  given  in  the  Queen's  Bench.     Secondly,  it  is 
objected,  that  the  judges  of  assize  for  the  county  palatine  may  be  Judges 
of  the  Common  Pleas  or  Barons  of  the  Exchequer,  so  that  they  would, 
in  this  Court,  have  to  decide  upon  an  appeal  from  their  own  decision  ; 
and  that  the  case  is  thus  brought  within  the  difficulty  pointed  out  in 
Ricketts  v.  Lewis,     That  observation,  however,  would  apply  to  every 
case  of  error  brought  upon  the  judgment  pronounced  on  a  bill  of  excep- 
tions, where  the  judge  who  is  excepted  against  may,  and  often  does,  sit 
in  the  court  of  error :  but  in  the  case  referred  to,  which  is  never  likely 
to  occur  again,  the  difficulty  was  that  the  Court  of  Common  Pleas  would 
have  been  made  substantially  to  sit  in  error  in  the  case  of  their  own 
judgment.     Thirdly,  it  is  said  that  the  latter  part  of  the  clause  can 
apply  only  where  the  action  was  originally  commenced  in  the  court  to 
which  the  writ  of  error  is  sent.     But,  if  we  look  at  the  course  pursued 
in  proceedings  on  writs  of  error,  we  shall  find  that  the  difficulty  sug- 
gested does  not  arise.     Before  the  passing  of  the  late  statute,  the  record 
itself  was  always  considered  in  law  as  sent  up  by  the  inferior  to  the 
superior  court,  although  undoubtedly,  in  point  of  practice,  a  transcript 
only  was  sent  up,  and  the  original  record  remained  below.(a)    The  clause 
in  question  has  made  it  compulsory,  in  the  case  of  judgments  given  by 
the  Courts  of  Westminster,  "  that  a  transcript  of  the  record  only  shall 
be  annexed  to  the  return  of  the  writ,"  and  the  original  record  shall 
(a)  See  Sampayo  ▼.  De  Payba,  5  Taunt.  88,  (1  E.  C.  L.  B.) 
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remain  below.  And  accordingly,  in  the  present  case,  a  transcript  only 
of  the  proceedings  and  of  the  judgment  pronounced  by  the  Court  of 
Queen's  Bench  has  been  brought  up  to  this  Court  by  the  writ  of  error, 
the  original  proceedings  remaining  in  that  court.  There  seems,  there- 
fore, no  real  difficulty  in  applying  the  directions  at  the  close  of  the 
eighth  section  to  the  circumstances  of  the  present  case :  for  this  Court 
may  "review  the  proceedings,  and  give  judgment  as  they  shall  be  advised 
thereon  ;  and  such  proceedings  and  judgment,  as  altered  or  affirmed/ ' 
may  "  be  entered  on  the  original  record,  and  such  further  proceeding  as 
may  be  necessary  thereon"  may  "be  awarded  by  the  Court  in  which 
the  original  record  remains,"  in  the  same  manner  as  those  further  pro- 
ceedings used  to  be  awarded  and  take  place,  before  the  statute  was 
passed,  in  cases  of  writs  of  error  from  the  superior  Courts  and  the 
Court  of  Queen's  Bench.  What  difficulty  does  this  create,  in  the  case 
of  error  upon  a  judgment  of  the  Court  of  the  county  palatine,  which 
would  not  exist  also  in  the  case  of  error  upon  an  original  judgment  of 
any  superior  Court  of  Westminster  Hall?  Therefore,  on  the  whole, 
we  find  that  this  writ  of  error  lies,  according  to  the  spirit  of  the  act : 
and  I  am  glad  to  find  that  such  a  construction  is  also  within  the  lan- 
guage. 
The  rest  of  The  Court  concurred.  Rule  discharged. 

Note. — After  this  judgment  was  pronounced,  the  officer  of  the  Court  inquired  to  what 
day  the  Court  would  adjourn.  The  Court  then  stated  that  it  was  proposed,  for  the  future, 
to  adhere  to  the  following  arrangement,  in  all  cases  where  there  was  to  be  an  argument. 
That,  on  the  first  Monday  after  every  term,  except  Easter  term,  the  Court  of  Error  from 
the  Queen's  Bench  shall  sit,  and  shall  go  on,  from  day  to  day,  throughout  the  week,  till 
the  business  pending  shall  be  disposed  of.  That,  on  the  second  Monday,  the  Court  of 
Error  from  the  Common  Pleas  shall  sit,  and  go  on  in  like  manner.  That,  on  the  third 
Monday  after  term,  the  Court  of  Error  from  the  Exchequer  shall  sit,  and  go  on  in  like 
manner.  No  arguments  shall  be  heard  in  the  Court  of  Error  between  Easter  and  Trinity 
terms.  The  above  arrangement  not  to  apply  to  cases  where  the  Court  pronounces  judg- 
ment on  cases  argued  at  former  sittings  and  standing  over  for  judgment. 
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The  Judges  who  usually  sat  in  Banc  in  this  term  were, 
Lord  Denmait,  C.  J.  Williams,  J. 

LlTTLEDALE,   T.  COLERIDGE,  J. 


MEMORANDUM. 


Sir  James  Allan  Park  died  in  Michaelmas  vacation,  1838,  and  the 
Right  Honourable  Thomas  Erskine,  Chief  Judge  of  the  Court  of 
Bankruptcy,  was  appointed  a  Judge  of  the  Court  of  Common  Pleas  in 
his  stead,  having  first  been  called  to  the  degree  of  the  coif,  when  lie 
gave  rings  with  the  motto  "Judicium  parium/' 

2oo 
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^<^^^%.  °^*ng  cases  (argued  in  Michaelmas  vacation)  are  reported 

C-^^      \  Hr^e  of  the  Middle  Temple,  Esq.,  Barrister-at-law. 
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.    •  .     \  propriating  all  the  corporate  funds  to  purposes  of  a  public 

,••*:•"  -s  fr°m  further  rateabilitjr 
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"     %  *  a  rate  for  the  relief  of  the  poor  of  the  parish  of 

u  the  appellants  were  rated  as  follows : — Town  dues 
'•    '  jrage  dues  584Z. :  the  sessions  confirmed  the  rate,  subject 

.on  of  this  Court  on  the  following  case, 
everal  properties  rated  are  the  revenue  of  the   Municipal  Cor- 
tion  of  the  Borough  of  Liverpool,  collected  by  their  officers,  (who 
.re  paid  by  salaries,)  and  by  them  paid  over  to  the  treasurer  of  the  bo- 
rough, to  the  account  of  the  borough  fund.     Before  the  passing  of  the 
Municipal  Corporation  Act,  5  &  6  W.  4,  c.  76,  these  properties  were 
rated  to  the  relief  of  the  poor,  which  rating  was  always  acquiesced  in, 
and  these  properties  are  still  rateable  to  the  poor,  unless  they  are  exempt 
under  the  operation  of  the  above  Act.     The  question  for  the  opinion 
of  the  Court  is,  whether  the  mayor,  aldermen,  and  burgesses  of  the 
borough  of  Liverpool  are  still  rateable  to  the  relief  of  the  poor  in 
respect  of  these  properties.     If  the  Court  shall  be  of  opinion  that. the 
appellants  are  not  so  rateable,  then  the  rate  to  be  amended  by  striking 
out  the  said*  properties  and  the  names  of  the  appellants. 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas  term 
last,  (a) 

Cresswell,  Henderson,  and  Gfreaves,  in  support  of  the  rate.  It  is  not 
disputed  that  the  corporation  is  rateable  unless  exempted  by  the  opera- 
tion of  5  &  6  W.  4,  c.  76.  Sect.  92  provides  that  the  rents  and  profits 
of  all  hereditaments,"  and  the  "  annual  proceeds  of  all  moneys,"  &c. 
belonging  or  payable  to  the  corporate  body,  shall  be  paid  to  the  trea- 
surer of  the  borough,  and  carried  to  the  account  of  the  borough  fund. 
The  rents  and  profits  intended,  are  the  net  rents  after  payment  of  all 
outgoings.  The  legislature  did  not  mean  to  deprive  the  poor  of  their 
interest  in  the  corporate  property,  but  to  point  out  the  future  applica- 
tion of  the  surplus  profits,  and  to  make  the  corporation  trustees  for  the 
purpose  of  such  application.  The  rateability  of  the  corporate  property 
tends  to  reduce  the  burden  of  the  rate  upon  others,  and  thus  operates 
to  the  benefit  of  the  borough,  which  is  one  of  the  avowed  objects  of 
the  act ;  but  it  cannot  have  been  meant  to  benefit  the  borough  at  the 
expense  of  the  parish,  especially  as  the  two  are  not  found  to  be  co- 
extensive. The  expression  u  annual  proceeds/'  seems  to  imply  that 
annual  charges  are  to  be  deducted,  otherwise  the  word  "  annual"  is 

(a)  September  1st,  1888.    Before  Lord  Denman,  G.  J.,  Patteson,  Williams,  and  Cole- 
ridge, Ja. 
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superfluous.  The  word  "  profits"  is  explained  by  Rex  v.  Joddrell*  1  B. 
k  Ad.  403,  407,  (20  E.  C.  L.  R.,)  to  mean  the  "  average  annual  profits, 
after  every  outgoing  is  paid/'  In  wills  and  other  instruments  it  has 
been  construed  to  mean  net  profits.  If  an  exemption  had  been  intended, 
it  would  have  been  declared  in  express  terms,  and  not  left  to  be  inferred 
from  an  affirmative  statute  passed  entirely  alio  intuitu.  It  will  he  con- 
tended that  this  is  now  become  a  public  fund  applicable  to  public  pur- 
poses only,  and  therefore  no  longer  rateable ;  Rex  v.  Commissioners  of 
(Salter  s  Load  Sluice,  4  T.  R.  730.  In  that  case  neither  any  particular 
place  nor  person  was  benefited,  but  the  public  in  general ;  and  the  same 
act  which  created  the  toll  was  also  held  to  exempt  it  from  rates.  In 
Rex  v.  Liverpool,  7  B.  &  C.  61,  (14  E.  C.  L.  R.,)  the  dues  were  solely 
applicable  to  a  public  dock  and  harbour  used  by  all  the  world ;  and  in 
Rex  v.  The  Trustees  of  the  River  Weaver  Navigation,  7  B.  &  C.  70, 
note(er),  the  tolls  were  appropriated  by  parliament  to  the  repair,  of  county 
bridges  and  public  highways.  Here  the  borough  fund  is  to  be  applied 
to  purposes  of  a  local  and  private  nature.  These  are,  1.  The  payment 
of  debts :  an  act  to  compel  the  corporation  to  pay  its  debts  cannot  be 
considered  as  giving  a  public  character  to  its  revenues ;  nor  is  it  neces- 
sary that  the  debts  should  have  been  incurred  for  the  public  benefit.  2. 
The  payment  of  the  salaries  of  the  mayor  and  other  officers :  These  are 
nil  strictly  private  purposes.  3.  The  surplus  is  to  be  spent  for  the 
"  public  benefit  of  the  inhabitants,  and  improvement  of  the  borough.*' 
Under  this  power  the  corporation  may  purchase  rateable  property ;  they 
may  erect  public  buildings  or  lay  out  a  square  or  a  market,  which  would 
be  rateable,  Rex  v.  Gardner,  Cowp.  79.  Then  why  should  not  the  fund, 
out  of  which  such  expenses  must  be  supplied,  be  itself  rated  ?  The  act 
does  not  authorize  a  borough  rate  for  mere  improvements,  thereby  inti- 
mating an  intention  that  the  subject  should  not  be  taxed  for  such  pur- 
poses ;  yet  if  a  surplus  shall  result  in  consequence  of  air  exemption 
from  rateability,  the  deficiency  in  the  rate  must  be  made  up  by  the 
parishioners,  and  thus  the  parish  will  be  indirectly  taxed  for  improve- 
ments. Even  if  some  of  the  purposes  specified  in  sect.  92  be  admitted 
to  be  of  a  public  nature,  as  ,the  expenses  of  prosecuting  offenders,  &c., 
yet  a  partial  application  of  property  to  such  purposes  has  never  been 
held  to  be  a  ground  of  total  exemption.  The  Attorney- General  v. 
Aspinall,  2  Myl.  &  C.  613,  shows  that  the  benefit  intended  by  the 
act  is  that  of  the  borough  only,  which  is  not  strictly  a  public  benefit  like 
that  derived  from  bridges,  highways,  or  harbours.  Property  is  not  the 
less  liable  to  assessment  because  it  is  held  in  trust  for  certain  specified 
objects  or  persons :  Rex  v.  Tewkesbury,  13  East,  155,  Rex  v.  Agar,  14 
East,  256,  Rex  v.  St.  Giles,  York,  3  B.  &  Ad.  573,  (23  E.  C.  L.  R.,) 
The  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1,  (81  E.  C.  L. 
R.,)  Rex  v.  Mayor,  $c,  of  York,  6  A.  &  E.  419,  (33  E.  C.  L.  R.)  The 
exemption  of  public  property  has  been  put  on  the  ground  of  the  impossi- 
bility of  finding  a  beneficial  occupier;  but  here  the  occupation  is 
admitted. 

Wightman  and  Murphy,  contra.  The  Attorney-General  v.  Aspinall, 
cited  on  the  other  side,  is  in  fact  an  authority  to  show  that  this  is  a 
public  fund  held  in  trust  for  public  purposes.  The  Lord  Chancellor 
there  says,  "  I  cannot  doubt  that  a  clear  trust  was  enacted  by  this  act 
for  public,  and  therefore,  in  the  legal  sense  of  the  term,  charitable  pur- 
poses, of  all  the  property  belonging  to  the  corporation."    The  Attorney- 
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General  v.  Wilson,(a)  has  been  since  decided  in  conformity  with  The 
Attorney-General  v.  Aspinall.  "  Profits"  mean  all  sources  of  income  ; 
and  it  matters  not  that  they  are  received  by  collectors  and  paid  into  tho 
hands  of  the  treasurer ;  they  are  still  corporate  funds  in  the  hands  of 
corporate  officers.  The  destination  of  those  funds  to  public  objects,  by 
statute,  exempts  the  receiver  from  rateability.  There  is  no  beneficial 
occupation  where  an  act  of  parliament  disposes  of  the  whole :  Rex  v. 
Liverpool,  7  B.  &  C.  61,  (14  E.  C.  L.  R.,)  Rex  v.  Commissioners  for 
lighting  Beverley,  6  A.  &  E.  645,  (33  E.  C.  L.  R.)  If  the  corporation 
is  rateable,  then,  in  the  event  of  the  expenses  of  the  corporation  absorb- 
ing the  whole  fund,  (and  a  deficiency  may  be  supposed,  whatever  the 
fund  may  be,)  there  must  be  a  borough  rate  to  pay  the  poor-rate,  and 
the  case  would  resemble  the  one  suggested  by  the  Court  in  The  Gover- 
nor* of  the  Bristol  Poor  v.  Wait,  5  A.  &  E.  1,  (31  E.  C.  L.  R.,)  of 
parish  officers  rating  premises  occupied  by  their  own  poor.  In  the  case 
of  the  lunatic  asylum(ft)  and  other  charitable  institutions,  the  application 
of  the  funds  was  purely  voluntary.  [Coleridge,  J.  The  trustees  were 
there  compellable  to  apply  them  to  the  objects  of  the  charity.]  But  the 
subscribers  were  not  so  bound.  The  corporation,  in  this  case,  is  a  mere 
instrument  for  municipal  purposes,  for  the  due  execution  of  which  the 
act  carefully  provides ;  thus  an  account  is  to  be  rendered  annually  to  a 
secretary  of  state,  stat.  6  &  7  W.  4,  c.  104,  s.  10 ;  and  orders  for  pay- 
ment out  of  the  borough  fund  may  be  removed  into  this  Court  by  cer- 
tiorari, 1  Vict.  c.  78,  s.  44. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  appeal  against  a  rate  made  for  the  relief  of  the  poor  of 
the  parish  of  Liverpool,  upon  certain  properties  which  are  the  revenue 
of  the  municipal  corporation  of  the  borough  of  Liverpool,  and  which, 
before  the  passing  of  the  Municipal  Corporation  Act,  (5  &  6  W.  4,  c.  76,) 
were  rated  to  the  relief  of  the  poor,  and,  as  the  case  states,  are  still 
liable  to  be  so,  unless  they  are  exempted  by  the  operation  of  that  act. 

This  question,  which  now  comes  before  us  for  the  first  time,  depends 
upon  the  construction  of  the  92d  section,  and  the  effect  to  be  properly 
attributed  thereto.  By  that  section  it  is  enacted,  that  "  the  rents  and 
profits  of  all  hereditaments,  and  the  interest,  dividends,  and  annual  pro- 
ceeds of  all  moneys,  dues,  chattels,  and  valuable  securities  belonging  or 
payable  to  any  body  corporate  named  in  conjunction  with  the  said 
borough  in  the  said  schedules  A.  and  B.,  or  to  any  member  or  officer 
thereof  in  his  corporate  capacity,  and  every  fines  or  penalty  for  any 
offence  against  this  act,  (the  application  of  which  has  not  been  already 
provided  for,)  shall  be  paid  to  the  treasurer  of  such  borough,  and  all  the 
moneys  which  he  shell  so  receive  shall  be  carried  by  him  to  the  account 
of  a  fund  to  be  called  '  The  Borough  Fund.'  " 

Such  is  the  description  of  that  which  is  to  constitute  the  fund,  and 
upon  the  language  of  it,  and  more  particularly  upon  the  meaning  of  the 
word  "profits,"  much  criticism  was  employed  in  the  course  of  the  argu- 
ment. We,  however,  attribute  little  importance  to  those  remarks ;  first, 
because  the  particular  meaning  which  may  have  been  attached  to  it  in 
the  instruments  to  which  reference  was  made,  probably  depended  en- 
tirely upon  the  context ;  and,  further,  we  are  perfectly  satisfied  that  the 
?auguage  is  used  in  its  ordinary  and  popular  sense,  and  that  the  meaning 

-      -  (a)  Cited,  2  Myl.  &  C.  634,  note  (a). 

(6)  Rex  y.  .Si.  QiU*\  York,  8  B.  &  AjL  673,  (30  £.  Q.  L.  B.) 
VOL.  XXXVI. — 16  * 
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is,  that  the  wh^le  income  of  the  corporation,  from  whatever  sources 
arising,  shall  constitute  "  The  Borough  Fund/' 

Then  comes  the  direction  as  to  the  uses  and  purposes  for  which  the 
fund  is  to  be  applied ;  and  it  is  declared  that  the  same,  subject  to  the 
payment  of  the  debts  owing  by  the  corporation  at  the  time  when  the  act 
passed,  or  of  so  much  as  the  council  (that  is,  the  new  council)  should 
think  it  expedient  to  redeem,  and  to  the  interest  of  such  debt,  was  to  be 
applied  to  the  payment  of  the  salaries  of  certain  officers,  expenses  of 
borough  elections,  sessions,  and  prosecutions,  gaols  and  corporate  build- 
ings, police,  and  all  other  expenses  incident  to  carrying  the  act  into 
effect,  and  in  case  of  a  surplus,  that  such  surplus  was  to  be  applied  under 
the  direction  of  the  council  for  the  public  benefit  of  the  inhabitants,  and 
the  improvement  of  the  borough.  Then  follows  a  provision,  in  case  of  a 
deficiency  for  the  purposes  aforesaid,  that  the  town  council  may  raise 
the  deficiency  by  a  borough  rate  in  the  nature  of  a  county  rate. 

The  question,  therefore,  comes  to  this,  what  is  the  state  of  the  case  as 
to  the  rateability  of  property  similarly  circumstanced  ?  Because,  if  we 
find  the  principle  settled  by  decisions  already  made,  we  feel  it  to  be  our 
duty  to  act  upon  them,  and  not  upon  the  apprehension  of  any  inconve- 
nient or  unforeseen  consequences,  to  question  or  weaken  their  authority. 
Now,  in  the  case  of  Rex  v.  The  Inhabitants  of  the  Parish  of  Liverpool, 
7  B.  &  C.  61,  (34  E.  C.  L.  R.,)  certain  trustees,  in  whom  the  dock  estates 
in  the  same  parish  were  vested,  were  rated  in  respect  of  "  the  annual 
value  and  profits"  of  the  same;  and  property  (otherwise  rateable)  was 
there  held  not  to  be  so,  because  the  rates  and  duties  payable  by  act  of 
parliament  were  to  be  applied  to  the  payment  of  debts,  and  to  the 
"  making,  erecting,  building,  finishing,  and  maintaining  docks,  basins, 
piers,  and  other  works  and  buildings  in  the  port  of  Liverpool."  In  that 
case,  therefore,  the  application  of  the  tolls  or  rates  (which  otherwise,  as 
we  have  just  observed,  must  have  been  as  much  rateable  as  a  mileage 
rate  upon  a  canal)  in  the  manner  above  described,  exempted  them  from 
rateability.  And  in  the  case  of  Rex  v.  The  Trustees  of  the  River  Weaver 
Navigation^)  which  was  under  the  consideration  of  the  Court  at  the 
same  time  as  the  case  just  cited,  property  (as  in  that  case,  clearly  rate- 
able) was  held  to  be  exempt  on  account  of  the  uses  and  purposes  to 
which  the  profits  were  applicable.  There  the  rates  and  duties,  after 
payment  of  expenses,  &c,  were  directed  to  be  employed  in  the  repair 
of  bridges,  and  in  aid  of  other  public  charges  upon  the  county ;  and  the 
Court  decided  that  the  principle  of  the  former  disposed  also  of  the  latter 
case.  They  held  that  the  repairing  and  maintaining  bridges  and  high- 
ways were  public  purposes,  and  that,  as  no  part  of  the  moneys  received 
could  be  applied  to  private  purposes,  they  were  therefore  not  rateable 
in  the  hands  of  the  trustees. 

We  feel  it  to  be  impossible  substantially  to  distinguish  these  cases, 
and  especially  the  latter,  from  the  present.  The  extent  and  approxi- 
mation to  something  like  national  benefit  are  in  kind,  and  almost  in 
degree,  the  same.  The  public,  in  the  one  case,  is  the  same  town  of 
Liverpool ;  in  the  other,  the  county  of  Chester. 

The  case  of  The  Attorney- General  v.  Aspitiall,  2  Mylne  k  Craig,  613, 

in  which  this  very  borough  fund  was  under  consideration,  was  cited  by 

the  learned  counsel  on  both  sides.     The  main  question,  however,  seems 

there  to  have  been,  whether  the  corporate  property  was  trust  property, 

(a)  Bex  v.  Liverpool,  7  B.  &  C.  70,  note  (e). 
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so  as  to  come  under  the  jurisdiction  of  the  Court  of  Chancery ;  and  it 
is  probable  (though  it  is  wholly  unnecessary  to  express  any  opinion)  the 
same  decision  might  have  been  made,  if  the  property  had  been  compara- 
tively of  a  much  more  private  nature.  But  we  have  the  satisfaction  of 
observing,  that  the  view  which  we  have  taken  of  the  earjier  part  of  the 
92d  section,  is  expressly  adopted  by  the  Lord  Chancellor.  For  his 
Lordship,  in  describing  (not  giving  the  words  of)  that  section,  compre- 
hends "  the  rents,  profits,"  and  other  sources  of  revenue  therein  enume-  , 
rated,  by  the  general  expression  of  "all  the  income  of"  the  corporate 
"  property."(a) 

In  coming  to  the  conclusion  at  which  we  have  arrived,  we  certainly 
feel  that,  whatever  may  be  the  effect  in  the  present  instance,  in  many 
boroughs  consisting  of  several  parishes  the  proportion  and  rate  of  con- 
tribution may  be  materially  disturbed.  We  think  it  also  extremely 
probable,  that  the  effect  of  this  section  upon  the  rateability  of  corporate 
property  was  overlooked  altogether. 

Our  business,  however,  is  with  the  construction  of  the  statute,  and 
not  with  consequences ;  and  the  remedy,  if  any  be  requisite,  must  be 
by  the  legislature. 

The  result  of  our  opinion  is  that  the  order  of  sessions  must  be 
quashed. 

S.  Order  of  sessions  quashed. 

(a)  P.  619. 


The  QUEEN  against  The  Chamberlains,  Common  Council,  and  Free* 
men  of  ALNWICK.— p.  444. 

By  immemorial  user,  and  grants  of  various  dates  by  the  lords  of  the  soil  t«>  the  corporation  of  A., 
the  freemen  of  A.  and  their  widows  were  entitled  to  have  common  of  pasture  und  turbary  in 
A.  moor,  paying  a  fixed  rent,  and  to  cut  peat,  furzes  and  brushwood,  with  liberty  to  get  lime* 
stone,  alntu  und  freestone,  to  dig  clay,  burn  bricks,  take  flags,  whins  and  wattles,  to  dig  and 
take  solid,  gravel,  and  marie  for  the  use  of  the  freemen  in  certain  parts  of  the  moor,  and  to 
erect  limekilns  and  herds*  houses  where  the  lord's  bailiff  and  the  corporation  should  think 
tit  The  corporation  made  by-laws  to  regulate  the  stints,  appointed  moor  grieves  to  enforce 
them  by  distress,  Ate.,  and  persons  to  hoe  and  burn  whins,  gather  btoncp,  and  drain  and  sow 
grass.  The  lord  of  the  soil  had  a  right  to  grant  licenses  to  make  bricks,  get  clay,  make  wash- 
pools  and  win  ironstone,  coals,  and  limestone,  but  not  to  grant  the  herbage  of  the  moor ;  nor 
did  he  depasture  cattle  there :  Held,  that  the  interest  of  the  freemen  was  substantially  that 
of  commoners  only,  and  that  the  corporation  was  not  rateable  to  the  poor  in  respect  thereof. 

On  appeal  against  a  poor  rate  for  the  parish  of  Alnwick,  wherein  the 
"chamberlains,  common  council,  and  freemen  of  the  borough  of  Aln- 
wick" were  assessed  as  the  occupiers  of  "  land"  within  the  parish,  the 
sessions  confirmed  the  rate  subject  to  the  opinion  of  this  Court  upon  a 
case  of  which  the  following  were  the  material  facts. 

The  town  of  Alnwick  is  an  ancient  borough  and  corporation  by  pre- 
scription, by  the  name  of  the  Chamberlains,  Common  Council,  and 
Freemen  of  Alnwick.  The  common  council  consists  of  twenty-four 
freemen  elected  for  life  from  whom  four  chamberlains  are  annually 
chosen.  The  management  of  the  affairs  of  the  corporation  is  vested  in 
the  chamberlains  and  common  council.  Near  the  town  is  an  unenclosed 
tract  of  between  two  and  three  thousand  acres  called  Haydon  Forest  or 
Alnwick  Moor,  on  which  the  freemen  and  their  widows,  resident  within 
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the  parish,  have  from  time  immemorial  been  entitled  to  certain  rights 
set  forth  in  the  following  documents. 

1.  A  charter,  without  date  but  supposed  to  be  of  the  date  of  Henry 
II. ,  containing  a  grant  by  William  de  Vesci  to  his  burgesses  of  Alnwick 
and  their  beirp  to  have  common  of  pasture  in  Haydon  and  in  the  moor 
of  Haydon. 

2.  Another,  supposed  to  be  of  the  date  of  Edward  I.  by  W.  de  Vesci, 
grandson  of  the  above,  containing  a  confirmation  to  the  burgesses  of  all 
the  liberties  and  free  customs  granted  by  the  king  to  the  burgesses  of 
Newcastle,  and  also  common  of  pasture  in  Haydon,  &c,  as  in  the  char- 
ter of  his  grandfather. 

3.  Another,  of  the  date  of  1290,  by  a  son  of  the  last,  of  which  the 
following  is  a  translation. 

"  Know  all  present,  and  to  come,  that  I,  William  de  Vesci,  brother 
and  heir  of  John  de  Vesci,  have  given  and  granted,  and  by  this  my 

f>resent  charter  have  confirmed  to  my  burgesses  of  Alnwick,  all  the 
iberties  and  free  customs  in  all  things  as  the  charter  of  William  de 
Vesci  my  father,  which  they  have  from  him,  more  fully  testified.  I  have 
also  given  and  granted  to  the  same  my  burgesses  some  parcels  of  land 
in  the  field  of  Bondgate,  which  are  called  Scottefaldhalch  and  Ranwells 
Strother  with  all  their  appurtenances,  with  common  in  Haydon,  and 
with  all  the  privileges  in  Haydon  Moor  in  the  marshes,  feeding  and  pas- 
ture grounds,  with  liberty  to  get  peats,  turves,  and  brushwood,  and  with 
all  the  other  their  free  appurtenances  and  privileges  which  they  were 
wont  to  have  and  to  use  in  the  times  of  my  ancestors,  as  well  in  the 
forbidden  month  as  in  others.  And  it  must  be  known  that  on  the  north- 
ern part  of  the  way  from  Bolton,  which  is  called  Boultonstrete  as  far  as 
the  path  which  is  called  Colliergate,  cultivation  shall  by  no  means  be 
used  by  any  one  before  it  be  granted  by  me  and  the  said  burgesses, 
which  cultivation  may  be  used  within  the  said  bounds  for  my  accommo- 
dation and  the  accommodation  of  the  said  burgesses  by  united  consent, 
and  the  whole  pasture  in  the  same  place  shall  remain  jointly  and  in  com- 
mon to  me  and  the  said  burgesses.  In  testimony  whereof  I  have  put 
my  seal  to  this  writing,  and  my  said  burgesses,  in  confirmation  thereof, 
have  put  their  common  seal  to  the  other  part  of  this  writing,  which  is 
to  remain  in  my  possession ;  and  it  must  be  known  that  the  same  bur- 
gesses and  their  heirs,  for  the  privileges  which  they  are  to  have  in  Hay- 
don in  the  forbidden  month  with  their  liberties,  shall  give  me  and  my 
heirs  two  shillings  annually,  namely,  one-half  at  the  feast  of  St.  Martin 
and  the  other  half  at  Pentecost  for  ever." 

In  1700  the  corporation  made  various  enclosures  from  Haydon  Forest 
or  Alnwick  Moor,  which  were  divided  into  several  farms. 

4.  In  1762,  articles  of  agreement  under  the  seals  of  the  parties,  and 
under  the  corporate  seal,  were  entered  into,  to  which  Hugh  Earl  of 
Northumberland  and  Elizabeth  his  wife,  and  certain  servants  of  the 
earl  of  the  one  part,  and  amongst  others  the  Chamberlains  and  com- 
mon  council,  on  behalf  of  themselves  and  the  freemen  of  Alnwick,  of 
the  other  part,  were  parties.  The  articles  recited  a  bill  in  Chancery 
exhibited  by  the  Earl  and  Countess  against  the  corporation,  to  establish 
the  rights  of  the  former  to  the  soil  and  inheritance  of  the  moor,  and  to 
restrain  the  latter  from  enclosing  any  part  of  it,  or  digging  mines  or 
quarries  in  it,  and  they  set  forth  the  mutual  covenant  and  agreement  of 
the  parties  to  the  following  effect : — That  the  chamberlains,  and  all  offi- 
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eers  of  the  borough  and  forest  of  Haydon  or  Alnwick  Moor,  should  be 
sworn  at  the  lord's  court  leet  before  they  entered  upon  their  office.  That 
the  freeman's  oath  should  be  in  a  prescribed  form,  including  allegiance 
to  the  king  and  fealty  to  the  lord  and  lady  of  the  manor.  That  the 
Earl  and  Countess  were  lord  and  lady  of  the  manor  and  borough  of 
Alnwick,  and  that  the  forest  ^of  Haydon  or  Alnwick  Moor  lies  within  the 
manor,  and  is  parcel  of  it ;  that  the  freemen  were  entitled  to  common 
of  pasture  thereon,  on  payment  of  the  rent  of  2#.  per  annum  for  the 
liberty  of  depasturing  thereon  in  the  fence  month,  and  that  freemen  and 
their  widows  had  a  right  to  dig  and  cut  peat,  furzes,  turves,  and  brushes 
growing  there  for  their  own  use ;  and  that  the  lord  and  lady  had  no 
right  to  grant  the  herbage  or  vesture  of  the  forest  or  moor  to  their 
tenants  holding  by  burgage  tenure,  or  any  other  person  whatsoever. 
That  no  freeholder,  unless  also  a  freeman,  had  any  right  in  Alnwick 
Moor.  That  certain  enclosures  therein  described,  being  part  of  the  said 
forest  or  moor,  should  be  established  to  the  corporation,  and  continue  to 
be  let  by  and  for  their  benefit,  but  that  no  new  enclosures  should  be 
made  without  consent  of  the  lord  and  lady :  that  the  soil  or  royalties  in 
the  forest  or  moor,  and  in  the  enclosures  made  therefrom,  should  be 
vested  in  the  Earl  and  Countess  and  their  heirs :  that  the  Earl  and 
Countess  should  let  the  coal-mines  and  quarries  to  the  corporation,  sav- 
ing the  right  of  the  Earl,  &c,  to  get  coal  and  stone  for  his  own  use. 
That  the  freemen  and  their  widows  should  have  liberty  at  all  time?  to 
get  limestone,  slate,  and  freestones  in  any  of  these  quarries  for  their 
own  use,  and  to  dig  clay,  burn  bricks,  take  away  turves,  and  flags,  whins 
and  wattles ;  and  to  dig  and  take  away  sand,  gravel,  clay,  and  marie, 
for  the  use  of  themselves  or  other  freemen,  &c,  in  such  parts  of  the 
forest  or  moor  as  the  lord's  bailiff  of  the  borough  and  the  chamberlains 
should  think  fit.  That  the  limekilns  and  herds'  houses  in  the  forest  or 
moor  should  continue  for  the  use  of  the  freemen,  with  liberty  to  erect 
others  where  the  lord's  bailiff  and  chamberlains  should  think  fit.  That 
reasonable  satisfaction  should  be  made  from  time  to  time  to  the  corpora- 
tion or  their  lessees,  for  damage  done  by  working  mines,  &c,  within  the 
enclosures..  The  articles  then  proceeded  to  ascertain  the  boundaries  of 
the  forest  or  moor ;  and,  in  exchange  for  a  portion  of  the  moor  severed 
therefrom,  to  be  enjoyed  by  the  Earl  and  Countess  as  their  separate, 
freehold,  it  was  provided  that  a  portion  of  land  should  be  set  off  from 
the  separate  freehold  of  the  Earl  and  Countess,  and  laid  to  the  moor,  to 
be  held  and  enjoyed  by  the  freemen  of  Alnwick,  as  part  of  the  moor. 

The  ground  so  laid  to  the  moor  in  virtue  of  the  above  articles  is  still 
enjoyed  by  the  freemen. 

5.  In  1811,  a  further  indenture  was  executed  between  the  Duke  of 
Northumberland  of  the  one  part,  and  the  Chamberlains  and  common 
council  under  the  corporate  seal  of  the  other.  After  reciting  that  the 
Duke  was  seised  of  certain  freehold  pieces  of  ground,  and  that  freemen 
of  Alnwick  were  entitled  to  common  of  pasture  and  other  rights  upon 
the  forest  of  Aydon  or  Alnwick  Moor  upon  payment  of  the  rent  of  2*. 
per  annum  to  the  Duke  for  the  liberty  of  depasturing  their  cattle  thereon 
in  the  fence  month,  and  that  an  exchange  had  been  agreed  upon,  it  wit- 
nessed that  the  Duke  granted  to  the  Chamberlains  and  common  council, 
in  trust  for  themselves  and  the  rest  of  the  freemen  for  the  time  being, 
right  of  common  or  depasturing  in  and  upon  the  said  pieces  of  ground 
adjoining  the  moor,  together  with  all  such  other  privileges  and  rights  in 
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and  upon  them  as  the  Chamberlains,  common  council,  and  freemen  were 
entitled  to  in  and  upon  or  over  the  said  forest  or  moor,  to  be  enjoyed  in 
like  manner  as  on  the  said  forest  or  moor;  and  the  Chamberlains  nn«l 
common  council,  on  behalf  of  themselves  and  the  rest  of  the  freemen, 
released  to  the  Duke  and  his  heirs  all  their  right  of  common,  and  all 
other  their  right  and  interest,  of,  in,  and  to  a  piece  of  ground  parcel  of 
the  said  forest  or  moor. 

The  pieces  of  freehold  over  which  the  Duke  granted  the  rights  men  - 
tioned  in  the  last  indenture,  and  which  were  in  1811  part  of  an  enclosed 
field,  are  now  open  and  enjoyed  by  the  freemen  like  the  rest  of  *he 
moor. 

The  Duke  is  lord  of  the  soil  and  royalties  cf  he  moor,  and  grants 
licenses  to  make  bricks,  get  clay,  make  washpools,  and  win  iron-stones, 
coals,  and  limestone.  His  right  to  do  so  is  not  disputed.  About  three 
years  ago,  he  granted  to  the  Chamberlains,  common  council  and  free- 
men license  to  make  a  permanent  washpool  on  the  moor  for  washing 
their  sheep,  and  to  erect  a  pen  with  stone  walls.  The  Duke's  bailiff  ac- 
companies the  new  freemen,  when  riding  the  boundaries  of  the  moor. 

6.  In  1833,  the  Duke,  as  impropriator  of  the  tithes  of  Alnwick,  de- 
mised to  the  corporation  for  ten  years  the  agistment  tithes  in  respect  of 
cattle  depastured  on  the  enclosed  lands  of  the  corporation  within  the 
manor  and  borough  of  Alnwick,  including  the  enclosure  made  from  the 
moor,  as  also  in  respect  of  cattle  depastured  on  the  moor,  on  which  the 
freemen  ate  stated  in  the  lease  to  be  entitled  to  common  of  pasture. 

The  rent  of  2s.  a  year  is  regularly  paid  to  the  Duke  for  the  liberty  of 
depasturing  the  moor  in  the  fence  month,  and  the  receipt,  which  is 
yearly  given,  expresses  that  sum  to  be  "  received  of  the  burgesses  of  the 
oorough  of  Alnwick,"  for  such  license. 

The  enclosures  made  from  the  common  by  the  corporation  before 
1762,  and  referred  to  in  the  articles  of  that  date,  contain  700  acres  and 
upwards,  and  are  let  to  tenants,  whose  rents  are  received  and  applied  by 
the  common  council  for  the  benefit  of  the  corporation.  One  of  the  leases 
was  set  forth  in  the  case,  by  which  it  appeared  that  the  corporation  in 
such  lease  reserved  all  mines,  quarries,  woods,  trees,  &c,  with  liberty  to 
work,  fell,  lop,  &c,  and  to  enter  when  perambulating  the  boundaries  of 
Aydon  Forest,  "the  said  premises  being  part  and  parcel  thereof." 

The  tenants  of  these  enclosures  are  rated  to  the  poor's  rate ;  but  the 
unenclosed  land  called  Haydon  Forest  or  Alnwick  Moor  has  never  before 
been  rated.  The  freemen  put  their  cattle  on  the  moor  without  any  per- 
mission asked,  or  any  payment  made  to  the  corporation  for  the  exercise 
of  the  right.  Each  freemen  pays  tithes  of  lambs  or  wool  to  the  tithe 
owner  for  his  own  stock,  and  the  rent  reserved  in  the  lease  of  agistment 
tithe  is  paid  to  the  Duke  by  the  Chamberlain's  clerk.  The  corporation 
do  not  occupy  or  turn  cattle  out  on  the  moor,  except  as  individual  free- 
men. The  cattle  of  non-freemen,  trespassing  on  the  moor,  have  been, 
on  several  occasions,  impounded  by  individual  freemen. 

No  profit  arises  to  the  corporation,  in  their  corporate  capacity,  from 
the  moor ;  but  the  Chamberlain  and  council  make  by-laws  for  regulating 
the  stints  to  be  depastured  by  the  freemen.  The  case  set  forth  a  by* 
law  for  this  purpose  made  in  1824,  in  which  (mter  alia)  the  number  and 
nature  of  the  stints  were  regulated,  and  the  times  and  places  for  depas- 
turing cattle  were  fixed,  and  the  moor  grieves  of  the  borough  were  em- 
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powered  to  distrain  all  cattle  or  goods  found  depasturing  or  being  in  or 
on  the  moor  in  contravention  of  the  order. 

The  regulations  prescribed  in  this  by-law  have  always  been  ob- 
served. 

The  moor  grieves  are  servants  of  the  Chamberlain  and  common  coun- 
cil, who  also  appoint  the  herd.  The  latter  resides  in  a  house  for  which 
he  is  rated,  and  the  rates  are  paid  by  the  Chamberlain's  clerk.  He  has 
four  stints  in  the  forest,  whether  a  freeman  or  not,  and  has  established 
his  right  to  them  by  an  action  at  law.  The  Chamberlains  and  council 
often  employ  persons  to  hoe  and  burn  the  whins  and  furzes  on  the  un- 
enclosed parts  of  the  forest,  to  gather  stones,  drain,  and  sow  grass 
seeds.     No  cattle  belonging  to  the  duke  are  depastured  on  the  moor. 

It  was  as  the  alleged  occupiers  of  this  moor  that  the  appellants  were 
rated,  and  the  sessions,  upon  the  above  evidence,  "were  of  opinion  that 
the  corporation  were  in  such  occupation  of  the  herbage  of  the  moor,  as 
trustees  for  the  freemen,  and  for  their  benefit,  as  rendered  them  liable 
to  be  assessed  to  the  rate.'' 

The  questions  for  the  opinion  of  the  Court  were,  whether  there  was 
any  rateable  occupation  of  Alnwick  Moor  in  respect  of  the  aforesaid 
rights  or  privileges  enjoyed  by  the  freemen  of  Alnwick  ?  whether  the  oc- 
cupation of  the  same  was  properly  described  and  assessed  in  the  rate  as 
land  ?  and  whether,  if  there  was  such  a  rateable  occupation,  the  rate  was 
properly  made  upon  the  appellants  ? 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas  term 
last.(a) 

Talfourd,  Serjt.,  Ingham,  and  Otter,  in  support  of  the  order,  contended 
that,  whatever  may  have  been  the  right  originally  intended  to  be  Con- 
veyed, the  corporation  had,  in  fact,  exercised  and  obtained  rights  of  an 
exclusive  nature,  greater  than  a  mere  right  of  common  or  incorporeal 
hereditament ;  and  that  the  corporation  had  a  possession  sufficient  to 
maintain  trespass  quare  clausum  fregit.  They  cited  Rex  v.  Bell,  7  T. 
K.  598,  Burt  v.  Moore,  5  T.  R.  329,  Potter  v.  North,  1  Saund.  350, 
Jtex  v.  Ellis,  1  M.  &  S.  652,  Rex  v.  Watson,  5  East,  480,  Rex  v.  Sud- 
bury, 1  B.  &  C.  389,  (8  E.  C.  L.  R.,)  Jones  v.  Richard,  5  A.  &  E.  413, 
(31  E.  C.  L.  R.,)  Dyson  v.  Collide,  5B.4  Aid.  600,  (7  E.  C.  L.  R.,) 
Crosby  v.  Wadsworth,  6  East,  602,  Rex  v.  Mayor  and  Commonalty  of 
York,  6  A.  &  E.  419,  (33  E.  C.  L.  R.)  It  was  also  contended  that 
general  ability,  derived  from  any  property  within  the  parish,  made  an 
inhabitant  rateable,  and  that  the  sessions,  having  expressly  found  that 
the  appellants  were  occupiers,  had  precluded  further  inquiry. 

Sir  F.  Pollock,  Wightman,  and  Granger,  contra,  relied  upon  Rex  v. 
Churchill,  4  B.  &  C.  750,  (10  E.  C.  L.  R.,)  Rex  v.  Aberavon,  5  East, 
453,  Rex  v.  Tewkesbury,  13  East,  155,  and  contended  that  the  right 
was  only  common  of  pasture  and  turbary ;  that  some  of  the  acts  done 
might  be  evidence  of  a  right  to  the  soil,  but  did  not  conclusively  show 
it ;  that  there  was  no  beneficial  occupation  by  the  parties  rated ;  that 
the  finding  of  the  sessions,  in  point  of  form,  and  under  the  circum- 
stances, was  not  conclusive ;  and  that  the  subject-matter  of  the  rate 
wvas  at  all  events  improperly  described  as  "land." 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  cause  of  appeal,  his  lOrdship  said :  The  court  of  quarter 

(a)  December  1st,  1838.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Cole- 
fldge,  Js. 
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.  sessions  for  the  eounty  of  Northumberland  confirmed,  the  rate  subject  to 
the  opinion  of  this  Court  upon  a  case  which  states  the  facta  hereinafter, 
&c,  noticed,  and  at  the  conclusion — "  that  the  sessions  were  of  opinion 
that  the  corporation  were  in  such  occupation  of  the  herbage  of  the  Moor 
as  trustees  for  the  said  freemen,  and  for  €heir  benefit,  as  rendered  them 
liable  to  be  assessed  to  the  rate."  We  notice  this  at  the  outset,  because, 
generally  speaking,  this  finding  of  the  sessions  would  have  been  conclu- 
sive upon  the  question.  In  this  instance,  however,  from  the  long  state- 
ment of  facts  submitted  to  our  consideration,  it  is  impossible  not  to 
perceive  that  the  finding  of  the  sessions  was  merely  formal,  and  that 
their  real  object  was  to  procure  our  opiniou,  whether  the  facts  stated 
warrant  their  conclusion  or  not.  The  principal  question  accordingly 
(an,d  into  which  alone  it  is  necessary  for  us  to  enter)  is,  whether  the 
interest  of  the  appellants  in  the  district  (of  from  2000  to  3000  acres} 
called  Ay  don  or  Hay  don  Forest,  or  Alnwick  Moor,  in  the  neighbourhood 
of  the  town  of  Alnwick,  be  of  such  a  nature  as  to  make  them  liable  to 
be  rated.  It  is  material  to  observe  thus  early,  that  it  is  found  as  a  fact 
that  the  Duke  of  Northumberland  is  lord  of  the  soil  and  royalties  of 
the  said  moor ;  and  if  that  finding  needed  any  confirmation,  it  would 
have  received  it  from  the  fact  of  his  having  recently  granted  a  written 
license  to  erect  a  permanent  wash-pool  thereon.  It  is  obvious,  also,  that 
the  original  grants  to  the  burgesses  of  Alnwick  were  plainly  of  a  right 
of  common,  and  of  that  right  only :  hence  this  important  consideration 
arises,  that  the  burthen  is  clearly  cast  upon  those  who  contend  that 
some  larger  interest  in  the  soil  than  a  mere  right  of  common  is  vested 
in  the  appellants,  to  show  how  and  when  such  enlarged  interest  accrued. 

The  two  first  grants  are  from  the  family  of  De  Vesci,  then  lords  of  the 
manor  of  Alnwick,  and  supposed  to  be  about  the  dates  of  Henry  the 
Second  and  Edward  the  First  respectively,  "  of  common  of  pasture  ii* 
Haydon,  in  the  manor  of  Haydon,  to  their  burgesses  of  Alnwick/* 
The  third  grant  to  the  said  burgesses  of  the  date  of  1290  by  the  sou 
of  the  second  grantor  is  of  certain  lands  (not  material  to  the  present 
purposes)  "  with  common  in  Haydon  and  with  all  the  privileges  in  Hay- 
don Moor  in  the  marshes,  feeding,  and  pasture  grounds,  with  liberty  to 
get  peats,  turves,  and  brushwood,  and  with  all  other  their  free  appurtev 
nances  and  privileges  which  they  were  wont  to  have  and  to  use  in  the 
times  of  my  ancestors,  as  well  in  the  forbidden  month  as  in  others,"  for 
which  enlarged  privilege  during  the  fence  month  2s.  annually  were  to 
be  paid,  ana  the  same  (as  the  case  states)  is  regularly  paid  to  the  lord 
at  this  day. 

From  the  two  earlier  grants,  therefore,  common  of  pasture  only,  and 
by  the  third  common  of  turbary  in  addition,  with  an  extension  of  all 
the  privileges  over  the  fence  month,  were  given  to  the  burgesses ;  and 
the  payment  of  the  2*.  annually,  as  already  mentioned,  amounts  to  a 
direct  acknowledgment  of  the  force  and  validity  of  the  said  grant  of 
1290,  by  which  unquestionably  no  right  in  the  soil,  of  a  higher  nature 
than  that  of  common  of  pasture  and  turbary,  passed  to  the  burgesses. 

Nor  do  we  think  that  from  the  more  modern  deeds  and  instruments 
introduced  into  the  case,  any  inference  of  a  contrary  tendency  can  be 
fairly  deduced.  That  of  1811  was  for  the  purpose  of  effecting  an  ex- 
change between  the  Duke  of  Northumberland  and  the  chamberlains, 
common  council,  and  freemen  of  Alnwick  "  of  a  certain  portion  of 
enclosed  land  belonging  to  the  duke  adjoining  to  Aydon  Forest,  or  Alnr 
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wick  Moor,  for  a  certain  portion  of  the  said  forest  or  moor."  And  it 
is  to  be  observed,  that  what  is  thereby  professed  to  be  relinquished  to 
his  Grace,  is  not  land,  but  "  all  the  right  of  common  and  depasturagc, 
and  other  right,  title,  claim,  and  interest  of  the  said  chamberlains,  &c, 
of,  in,  and  to  the  piece  of  ground  in  question."  The  last  in  order,  and 
the  most  recent  in  date,  is  the  deed  of  1833,  whereby  the  duke,  as  im- 
propriator of  the  tithes  of  the  manor  and  borough  of  Alnwick,  for  a 
rent  of  1*.,  leased,  during  a  term  of  ten  years,  the  agistment  tithes 
payable  in  respect  of  cattle  depastured  (amongst  other  places)  upon  the 
said  moor,  on  which  the  freemen  of  Alnwick  are  therein  stated  to  be 
entitled  to  common  of  pasture. 

We  have,  purposely,  omitted  the  articles  of  agreement  of  March, 
1762,  though  of  earlier  date  than  the  two  deeds  lastly  noticed,  because 
they  have  reference,  especially,  to  the  enclosure  of  upwards  of  700  acres 
of  the  moor  about  the  year  1700,  a  fact  to  which  considerable  importance 
seems  to  have  been  attached,  though,  with  the  accompanying  explana- 
tion, it  appears  rather  to  operate  in  favour  of  the  appellants.  That 
such  enclosure  was  made  upon  any  exercise  or  claim  of  right  is  certainly 
not  shown ;  that  it  originated  in  encroachment  and  usurpation  there  is 
every  reason  to  conclude. 

The  said  articles  of  agreement  made  between  the  Earl  and  Countess 
of  Northumberland,  and  the  chamberlains,  &c,  of  Alnwick,  after  reciting 
that  a  bill  had  been  filed  by  this  said  earl  and  countess  against  the  saia 
chamberlains  (amongst  other  things)  to  quiet  the  right  of  the  former  to 
the  soil  and  inheritance  in  the  place  in  question,  and  to  restrain  the 
latter  from  letting  or  enclosing  any  part  of  the  same,  went  on  to  adjust 
between  the  parties,  that  the  said  enclosure  of  700  acres  should  stand, 
but  that  no  further  enclosures  should  be  made ;  and  that  the  soil  and 
freehold  were  to  be  vested  in  the  said  earl  and  countess,  as  from  the 
earlier  documents  it  is  quite  clear  they  were  before.  Since,  therefore, 
the  Duke  of  Northumberland  is  stated  expressly  to  be  lord  of  the  soil, 
and  that  there  is  no  reason  for  concluding  that  the  part  of  the  moor 
enclosed  was  under  different  circumstances  from  the  rest,  and  the  cham- 
berlains, &c,  formally  stipulate  to  enclose  no  more,  it  seems  clearly  to 
follow  that  they  had  no  right  to  enclose  at  all :  for  if  they  had,  why 
should  they  renounce  it  ? 

It  must  certainly  be  conceded  (as  was  pointed  out  in  the  argument) 
that  very  large  and,  with  reference  to  commons  generally,  unusual  rights 
are,  by  these  same  articles,  conceded  or  admitted  to  belong  to  the  free* 
men ;  such  as  the  liberty  to  disturb  the  surface  by  digging  for  clay  and 
gravel,  and  to  cut  down  whins,  wattles,  &c,  upon  the  surface ;  and  in 
other  respects  also  (as  appears  by  the  case)  they  have  interfered  with  it. 
Seeing,  however,  as  we  think  we  do  distinctly,  the  original  relation  of 
these  parties  to  each  other,  to  have  been  that  of  lord  and  commoner, 
and  that  there  is  nothing  in  any  subsequent  deed  or  instrument  to  satisfy 
us  that  the  quality  and  extent  of  the  interest  of  the  freemen  has  since 
been  varied,  we  think  that  the  nature  of  their  rights  is  still — as,  at  first, 
it  is  shown  to  have  been — that  of  commoners,  though  with  large  and 
(as  we  have  before  observed)  unusual  enjoyments  upon  this  moor. 

In  coming  to  this  conclusion  upon  the  facts  of  this  case,  we  have,  in 
effect,  disposed  of  it ;  because  it  was  not  contended  in  argument  (and 
could  not  have  been  with  any  prospect  of  success)  that,  unless  the  inte- 
rest of  the  appellants  in  this  tract  of  land  was  something  more  than  au 
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incorporeal  hereditament,  the  rate  could  be  sustained.  It  is  not  need- 
ful, therefore,  to  do  more  than  observe  generally  as  to  all  the  cases  cited 
in  the  argument  (Rex  v.  Watson,  5  East,  480,  Rex  v.  Aberavon,  5  East, 
453,  Rex  v.  Tewkesbury,  13  East,  155,  Rex  v.  Sudbury,  1B.&C  389, 
(8  E.  C.  L.  R.,)  and  the  recent  case  of  Rex  v.  The  Mayor  and  Common- 
alty of  York,  6  A.  &  E.  419,  (33  E.  C.  L.  R.,))  that  there  was  undoubt- 
edly rateable  property ;  and  the  only  question  was,  whether  there  was 
a  rateable  occupation. 

Thinking,  therefore,  as  we  do,  that  the  first  point  ib  in  favour  of  the 
appellants,  we  do  not  enter  into  the  second,  and  upon  that  express  no 
opinion. 

The  result  is,  that  the  order  of  sessions  must  be  quashed. 

S.  Order  of  sessions  quashed. 


FLETCHER  against  MARILLIER  and  Another.— p.  457. 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house  and  taking  his  goods,  a 

special  plea,  justifying  an  entry  to  seize  gotids  fraudulently  removed   by  the  defendant*! 

tenant,  should  be  confined  to  the  breaking  and  entry ;  and  the  property  in  the  goods  should 

bo  traversed  in  a  separate  plea. 
Qwre,  whether,  in  trespass  de  boni$,  &c,  a  special  plea,  showing  property  in  another,  gives 

sufficient  implied  colour  to  the  plaintiff,  if  it  distinctly  admits  bis  possession  ? 

Trespass  for  breaking  and  entering  the  dwelling-house  of  plaintiff,  and 
continuing  therein  for  a  long  space  of  time,  and  seizing  divers  goods  and 
chattels  of  plaintiff  then  found  and  being  in  the  said  house. 

Plea.  As  to  breaking,  entering,  and  continuing  in  the  dwelling-house 
and  seizing  the  said  goods  and  chattels,  that  one  J.  Stent,  for  the  space 
of  one  quarter  of  a  year  ending  25th  December,  1836,  and  from  thence 
until  and  at  the  said  time  when,  &c,  enjoyed  a  certain  house,  &c.  situ- 
ate, &c.  as  tenant  thereof  to  defendant  Marillier,  by  virtue  of  a  certain 
demise  by  him  to  the  said  J.  Stent,  at  the  yearly  rent  of  18/.  payable 
quarterly  on,  &c. :  that  on  the  said  25th  December  4/.  10s.  was  due  for 
a  quarter's  rent,  and  continued  due  until  the  said  time  when,  &c.  from 
J.  Stent  to  Marillier;  that  the  goods  and  chattels  in  the  declaration  men* 
tioned,  before  the  said  time  when,  &c,  and  after  the  rent  became  due 
and  payable  from  Stent  to  the  defendant  Marillier,  to  wit  on,  &c,  they 
then  being  the  propertv  and  in  the  possession  of  the  said  J.  Stent,  were 
wrongfully  and  fraudulently  removed  and  taken  by  Stent  from  and  out 
of  the  said  house  and  premises  so  demised  by  Marillier  to  him  with  intent 
wrongfully  to  defraud  Marillier  of  the  said  rent ;  and  were  then,  with  the 
privity  and  concert  of  plaintiff,  placed  and  doposited  by  Stent  in  the 
dwelling-house  in  which,  &c,  against  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  thereupon  Marillier,  in  his  own  right,  and 
the  other  defendant  as  his  bailiff,  the  said  rent  being  in  arrear  and  there 
being  no  sufficient  distress  upon  the  demised  premises,  within  thirty  days 
next  after  the  said  goods  and  chattels  had  been  so  fraudulently  removed 
as  aforesaid,  entered  into  the  dwelling-house  in  which,  &c.  (the  outer 
door  thereof  being  then  open,)  in  order  to  seize  and  take  the  said  goods 
and  chattels,  and  did  then  and  within  the  said  thirty  days  seize  and  take 
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the  said  goods  and  chattels  so  there  found  as  a  distress  for  the  said 
arrears  ot  rent,  &c. 

Demurrer,  assigning  for  causes,  that  defendants  ought  to  have  con- 
fined that  part  of  their  plea  which  related  to  the  fradulent  removal  of  the 
goods  to  a  justification  of  so  much  of  the  trespasses  as  related  to  the 
breairing  and  entering  plaintiff's  dwelling-house,  and  then  to  have  tra- 
versed in  a  second  plea  that  the  goods  were  the  plaintiff's,  concluding  to 
the  country :  that  the  part  of  the  plea  relating  to  the  seizure  of  the  goods 
of  plaintiff  found  in  the  dwelling-house  was  argumentative  in  tKis, — 
that  defendants,  instead  of  simply  traversing  that  the  goods  were  the 
goods  of  the  plaintiff,  denied  the  same  in  a  circuitous  manner,  by  aver- 
ring that  they  were  then  the  property  and  in  the  possession  of  Stent: 
and  that  the  plea,  being  bad  in  part,  was  bad  altogether.     Joinder. 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas  term 
last,  November  30th,  1838,  before  Lord  Dewmaic,  C.  J.,  Patteson, 
Williams,  and  Coleridge,  Js. 

Bayley  for  the  plaintiff.  The  plea  is  founded  on  stat.  11  G.  2,  c.  19, 
b.  1,  and  the  action  is  by  a  third  party,  not  the  owner  of  the  goods. 
Thornton  v.  Adams,  5  M.  &  S.  38,  decided  that  the  statute  applies  only 
to  goods  which  belonged  to  the  tenant.  Here  the  plea,  though  it  alleges 
the  goods  to  have  belonged  to  the  tenant  when  removed,  does  not  show 
distinctly  whether  they  were  his  property  at  the  time  of  the  seizure  com- 
plained of.  If  the  plea  is  to  be  considered  as  admitting  property  in 
the  plaintiff,  the  justification  fails,  because  the  statute  does  not  apply. 
If  it  shows  property  in  the  tenant,  then  it  is  an  argumentative  denial 
of  the  property  as  alleged  in  the  declaration,  which  ought  to  have  been 
directly  traversed. 

Martin,  contra.  The  plea,  though  it  states  a  property  in  the  tenant, 
shows  a  possession  of  the  goods  by  the  plaintiff,  which  would  be  suffi- 
cient against  a  wrongdoer  unless  explained,  (a)  It  does  not  indeed  ex- 
pressly state  that  the  goods  were,  at  the  time  of  seizure,  in  the  plain- 
tiff's possession;  but  this  sufficiently  appears  from  the  declaration,  and 
is  not  denied  by  the  plea.  It  is  stated  that  the  goods  were  placed  in 
the  plaintiff's  house  with  her  privity  and  consent.  If  the  transfer  of 
property  from  the  tenant  to  the  plaintiff  was  bona  fide  and  for  valuable 
consideration,  so  as  to  be  within  the  exception  of  stat.  11  G.  2,  c.  19, 
s.  2,  the  plaintiff  should  have  replied  it.  If  the  defendant  had  tra- 
versed the  plaintiff 's  property  in  the  goods,  the  latter  might  have  shown 
a  bona  fide  sale,  and  so  defeated  the  plea.  Nelson  v.  Cherrill,  7  Bing. 
663,  (20  E.  G.  L.  R.,)  shows  that  the  plea  need  not  be  confined  to  the 
entry  into  the  plaintiff's  house. 

Bayley,  in  reply.  The  plea  should  have  given  colour,  so  as  to  show 
an  apparent  cause  of  action  by  the  plaintiff  in  respect  of  the  goods. 

S  Martin.     The  special  causes  of  demurrer  do  not  point  to  this  objection.] 
t  is  stated  that  the  plea  is  an  argumentative,  instead  of  a  direct,  denial 
of  the  property.  Cur.  adv.  vult. 

Lord  Dewmapt,  C.  J.,  now  delivered  the  judgment  of  the  court. — The 
question  in  tkis  case  was,  whether  the  special  plea  should  not  have  been 
confined  to  the  breaking  and  entering  the  house.  We  are  of  opinion 
that  it  should  have  been  so  confined,  and  that  the  addition,  in  the  intro- 
ductory part  of  the  plea,  of  the  "  seizing  and  taking  the  said  goods  and 
(a)  See  Heath  y.  Milward,  2  New  Ca.  98,  (29  E.  C.  L.  E. ;)  Carnaby  v.  Welby,  8  A.  & 
E.  p.  872,  (35  E.  C.  L.  B.) 
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chattels,"  coupled  with  the  justification  in  the  body  of  the  plea,  renders 
it  bad.  The  justification  asserts  that  the  goods  were  the  property  of  one 
Stent ;  that  they  had  been  fraudulently  removed  by  him  from  a  house 
which  he  held  as  tenant  to  defendant,  in  order  to  avoid  a  distress  for 
rent  in  arrear,  and  that  they  had  been  placed  in  the  plaintiff  *s  house 
with  her  privity  and  consent  against  the  form  of  the  statute ;  and  then 
goes  on  to  justify  entering  the  house  in  order  to  seize  the  goods,  and  the 
seizing  them  under  the  provisions  of  11  G.  2,  c.  19,  s.  7.  If  by  this  plea 
it  be  meant  to  deny  that  the  goods,  at  the  time  of  the  seizure,  were  the 
goods  of  the  plaintiff,  the  denial  is  plainly  indirect  and  argumentative, 
and  the  plea  is  bad  for  that  reason,  which  is  assigned  as  cause  of  demur- 
rer. If,  on  the  other  hand,  the  plea  be  taken  to  admit  the  goods  to  have 
been,  at  the  time  of  the  seizure,  the  goods  of  the  plaintiff,  then  the  plea 
is  bad  in  not  bringing  the  case  within  11  G.  2,  c.  ID.  That  statute 
authorises  the  landlord  to  follow  goods  only  which  belonged  to  the  ten* 
ant  at  the  time  of  removal,  and  not  even  those,  if  bona  fide  transferred 
to  an  innocent  person  for  value,  that  is,  in  effect,  goods  which,  at  the 
removal,  were,  and  at  the  time  of  seizure  continued  to  be,  the  goods  of 
the  tenant  It  is  obviously  inconsistent  with  the  right  to  seize  under  the 
statute  to  admit  that,  at  the  time  of  the  seizure,  they  were  the  goods  of 
the  plaintiff,  not  being  the  tenant.  But  it  is  said  that  the  plea  admits 
only  the  simple  possession  of  the  goods  in  the  plaintiff,  and  goes  on  to 
show  that  such  possession  was  wrongful,  and  that  the  property  was  in 
Stent,  and  so  that  the  plea  is  consistent.  The  answer  is  that  the  plea 
does  not  admit  the  possession  to  be  in  the  plaintiff.  The  introductory 
words  do  not ;  for  they  are  the  same  words  which  would  be  used  to 
introduce  a  direct  traverse  of  the  goods  being  the  goods  of  the  plaintiff 
and  cannot,  therefore,  involve  an  admission  of  their  being  in  her  posses- 
sion. The  words  of  justification  in  the  body  of  the  plea  do  not ;  for  they 
merely  state  the  goods  to  have  been  the  property  and  in  the  possession 
of  Stent,  and  to  have  been  placed  in  the  plaintiff's  house  (not  in  her 
possession)  with  her  privity. 

Under  these  circumstances  we  need  not  consider  what  would  have 
been  the  effect  of  a  positive  averment  that  the  goods  were  in  the  posses- 
sion of  the  plaintiff,  (a) 

The  uniform  course  of  pleading  under  this  statute,  and  also  in  cases 
of  entering  one  man's  house  to  seize  the  goods  of  another  under  a  fi.  fa.f 
has  been  to  confine  the  plea  to  the  trespasses  in  regard  to  the  house. 
The  case  of  Nelson  v.  Cherrell,  7  Bing.  663,  (20  Eng.  Com.  Law  Reps. 
280 ;)  was  cited  contra,  and  there  is  also  a  case  of  Rich  v.  Woolley  in 
the  same  volume,  7  Bins;.  651 ;  (20  Eng.  Com.  Law  Reps.  274.)  In 
the  former  it  may  be  well  doubted  whether  the  pleadings  are  accurately 
reported,  and  in  the  latter  it  rather  seems  as  if  the  plea  was  so  confined. 
However,  in  neither  case  was  the  point  raised. 

S.  Judgment  for  the  plaintiff. 

(a)  Such  a  plea  would  resemble  the  plea  of  liberum  tencmentum  in  an  action  of  trespeji 
quarc  clausum  fregit    See  Taylor  and  Fi$hery$  case,  3  Leon.  266 ;  Cro.  £1. 246. 
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In  the  Matter  of  PALMER  and  the  HUNGERFORD  Market 
Company. — p.  463. 

P.  held  premises  under  an  agreement  for  one  year,  and  afterwards  to  quit  on  three  months' 
notice  at  any  quarter  day.  He  was  not  to  underlet  or  give  up  possession  to  another,  or 
make  any  alteration,  without  consent  of  his  landlord ;  and  was  to  leave  for  his  landlord's 
benefit  all  improvements  or  additions  made  during  his  occupation.  He  made  certain 
improvements,  and  was  afterwards  ejected  upon  due  notice  to  quit.  Held  that  he  was 
not  entitled  to  compensation  for  such  improvements  under  sect.  19  of  the  Hungerford 
Market  Act  11  G.  4,  c.  lxx.,  although  the  notice  to  quit  was  given  by  reason  of  the 
passing  of  that  act. 

In  Hilary  term,  1834,  John  Palmer,  the  tenant  of  a  messuage  called 
the  Globe  public-house,  part  of  the  Hungerford  Market  estate,  had 
obtained  a  rule  nisi  for  a  mandamus  to  the  Hungerford  Market  Com- 
pany, commanding  them  to  issue  a  warrant  to  the  high  bailiff  of  West- 
minster to  summon  a  jury  pursuant  to  stat.  11  G.  4,  c.  lxx.,  local  and 
personal  public  (incorporating  the  said  company,)  for  the  purpose  of 
assessing  the  damage  and  recompense  to  be  given  to  him  by  way  of  com- 
pensation for  improvements,  tenant's  fixtures,  and  otherwise  in  respect 
of  the  said  messuage.  By  another  subsequent  rule,  and  by  a  judge's 
order  in  January,  1837,  it  was  referred  to  a  barrister  "  to  look  into  the 
question,"  and  dispose  of  the  matters  of  the  first-mentioned  rule,  and 
to  award  such  compensation,  if  any,  as  he  should  think  fit,  with  liberty 
to  raise  any  points  of  law  for  the  opinion  of  this  Court  if  he  should 
deem  it  necessary. 

The  arbitrator  awarded  that  Palmer  was  not  entitled  to  compensation 
for  the  improvements,  and  he  set  forth  in  his  award  the  facts  and  cir- 
cumstances on  which  the  claim  of  compensation  was  grounded.  The 
material  facts  are  fully  stated  in  the  judgment  of  the  Court.  The  com- 
pensation was  claimed  under  sect.  19  of  the  above  act,  which  provided 
that  any  person,  tenant  for  years,  from  year  to  year,  or  at  will,  occu- 
pier of  any  part  of  the  Hungerford  House  "estate,  who  should  or  might 
sustain  any  loss,  damage,  or  injury  in  respect  of  any  interest  whatsoever 
for  good  will,  improvements,  tenant's  fixtures,  or  otherwise,  which  he 
then  enjoyed,  by  reason  of  the  passing  of  that  act,  should  have  and 
receive  compensation  from  the  company  for  such  loss,  &c. 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas  term 
last,(a)  by  Piatt  for  Palmer,  and  Hayward  for  the  company ;  but  as 
the  authorities  cited  by  them  are  sufficiently  noticed  in  the  judgment, 
the  argument  is  omitted. 

Lord  Denman,  C.  J.,  in  this  term  (January  12th)  delivered  the  judg- 
ment of  the  Court. 

This  case  arises  upon  a  demand  for  compensation  under  the  Hunger- 
ford Market  Act,  11  G.  4,  c.  lxx.,  and  the  only  question  is,  whether, 
under  the  circumstances  hereinafter  stated,  Palmer,  the  applicant,  is 
entitled  to  be  compensated  for  improvements  made  by  him  during  his 
occupation  of  premises,  which  the  company  have  purchased  and  used 
for  the  purposes  of  the  market.  The  occupation  commenced  under  an 
agreement  made  December  28th,  1824,  between  Palmer  and  Wise,  the 
then  owner  of  the  Hungerford  Market  estate,  of  which  the  premises 
were  parcel,  for  one  year  commencing  the  29th  September  preceding. 
The  agreement  contained  the  following  stipulations — that  if  Palmer, 

(a)  November  30th,  1838.  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Cole- 
ridge, Js. 
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•with  Wise's  consent,  should  hold  beyond  the  year,  he  should  quit,  or  be 
at  liberty  to  quit,  at  any  (a)  quarter  day  on  receiving  or  giving  three 
months'  notice ;  that  he  should  not  underlet,  or  give  up  possession  to 
any  one,  or  make  any  alteration  without  the  written  consent  of  Wise. 
He  was  to  keep  all  the  glass  entire,  and  so  leave  the  same,  together  with 
all  the  articles  mentioned  in  a  schedule,  and  all  improvements  or  addi- 
tions to  the  premises,  which  he  should  make  during  his  occupation,  for 
the  benefit  of  Wise. 

On  the  31st  July,  1824,  Wise  had  offered  the  Hungerford  Market 
estate  to  Sir  T.  Tyrwhitt,  on  behalf  of  the  intended  market  company ; 
the  offer  was  made  on  certain  written  terms,  to  which  a  decided  answer 
was  to  be  given  in  eight  months.  No  answer  was  returned  within  that 
period,  but,  in  December,  1830,  the  purchase  was  completed.  Notice 
to  quit  at  Michaelmas,  1830,  was  duly  given  by  Wise  on  the  23d  June 
preceding  ;(6)  and  Palmer  finally  gave  up  possession  in  April,  1831, 
after  a  verdict  recovered  in  ejectment,  wherein  Wise  and  the  Hunger- 
ford  Market  Company  were  severally  lessors  of  the  plaintiff. 

In  1826,  Wise  gave  Palmer  leave  to  extend  his  bar,  and  during  his 
occupation,  and  before  the  passing  of  the  Hungerford  Market  Act,(e) 
Palmer  made  certain  other  improvements.  These  were  given  up  with 
the  rest  of  the  premises,  and  are  valued  at  441.  10s. :  the  question  now 
to  be  decided  is,  whether  the  company  are  bound  to  indemnify  him  for 
these  improvements. 

Upon  the  argument  of  this  case,  the  several  decisions  which  are  re- 
ported upon  the  17th  and  19th  sections  of  the  act,  were  cited.  These 
are  Ex  parte  Farlow,  2  B.  &  Ad.  341,  (22  E.  C.  L.  R.,)  Ex  parte 
Wright,  2  B.  &  Ad.  348,(d)  Ex  parte  Davies,  4  B.  &  Ad.  327,  (24  E. 
C.  L.  R.,)  Ex  parte  Still,  4  B.  k  Ad.  592,  Ex  parte  Gosling,  4  B.  k 
Ad.  596. 

The  principle  upon  which  the  court  has  proceeded  in  these  cases  in 
the  construction  of  the  act,  is  clear  and  satisfactory :  it  has  been  thought 
that  the  compensation  clauses,  the  17th  and  19th,  should  be  construed 
most  liberally  in  favour  of  those  who  are  to  receive  benefit  from  them, 
and  most  strongly  against  the  company,  who  framed  them ;  and  it  has 
further  been  considered,  that  the  19th  clause  must  be  extended  to  other 
than  legal  interests,  which  are  provided  for  by  the  17th.  These  prin- 
ciples, however,  do  not  exclude  an  examination  into  the  particular  cir- 
cumstances of  each  application;  and  where  it  has  appeared  that  the 
party  has  in  reality  sustained  no  injury  from  the  proceedings  of  the 
company,  not  merely  in  his  legal  or  equitable  interest,  but  not  even 
according  to  any  expectations  which  he  may  reasonably  have  entertained, 
the  court  has  refused  to  interfere :  therefore  in  Ex  parte  Wright,  the 
party  was  held  entitled  to  no  compensation  who  held  under  Mr.  Wise 
on  an  agreement  for  one  year  certain,  with  liberty  to  the  landlord  after- 
wards to  determine  the  tenancy  in  any  year  at  three  months'  notice, 

Ca)  See  note  (c)  to  Rex  y.  The  Hungerford  Market  Company,  Ex  parte  Qoeling,  4  B.  & 
Ad.  600,  (24  E.  C.  L.  R.) 

[h)  The  award  found  that  the  notice  to  quit  was  given,  and  that  the  premises  were  given 
up,  "  by  reason  of  the  passing  of  the  act."  It  did  not  appear  whether  or  not  Palmer  had 
notice  of  the  treaty  pending  between  Mr.  Wise  and  the  company  for  the  sale  of  the  estate 
at  the  time  when  he  commenced  his  occupation,  or  when  he  made  the  improvements.  See 
note  (c)  to  Ex  parte  G oiling,  4  B.  &  Ad.  600,  (24  £.  C.  L.  R.) 

(c)  The  act  passed  May  29th,  1880. 

(<n  And  see  4  B.  &  Ad.  600,  note  (c). 
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and  with  a  stipulation  also  that  the  tenant  should  not  underlet,  or  give 
up  possession  of  the  premises,  without  leave  in  writing.  Two  other  rules 
were  discharged  at  the  same  time  of  parties  applying  under  similar  cir- 
cumstances. This  case  is  shortly  reported,  hut  it  did  not  pass  without 
consideration,  coming  on  soon  after  Ex  parte  Farlow>  when  the  act  was 
fresh  in  the  minds  of  the  Court :  and  it  has  been  treated  as  proceeding 
on  a  sound  distinction  in  several  cases  that  have  followed.  In  one  of 
these,  Ex  parte  Gosling,  the  applicant  had  covenanted  to  yield  up  the 
premises  with  all  fixtures  and  improvements ;  upon  which,  although  he 
was  allowed  compensation  for  the  loss  sustained  in  respect  of  good-will, 
or  the  chance  of  a  beneficial  renewal  of  his  lease,  on  the  authority  of 
Ex  parte  Farlow,  he  was  held  not  entitled  to  any  in  respect  of  fixtures 
or  improvements,  though  it  was  said  the  compensation  jury  might  con- 
sider them  so  far  as  they  added  to  the  chance  of  a  beneficial  renewal. 

In  the  present  case  they  stand  alone,  and  the  applicant  is  in  the  same 
situation  as  Wright  in  respect  of  his  general  interest,  and  Gosling  in 
respect  of  his  improvements.  It  may  fairly  be  collected  that  the  pecu- 
liar stipulations  which  the  agreement  contains  were  introduced  by  Wise, 
with  a  view  to  completing  his  sale  on  more  favourable  terms  for  himself, 
by  having  an  estate  to  dispose  of,  less  incumbered  with  valuable  interests 
in  the  tenants.  He  must  be  taken  therefore  to  have  received  his  com- 
pensation from  the  company  in  a  higher  price ;  and  they  will  have  to 
pay  twice  over  for  the  same  thing,  if  we  were  to  hold  the  present  appli- 
capt  entitled.  It  is  probable  that  in  many  cases  where  the  facts  left 
this  matter  doubtful,  they  have  done  so ;  but  we  think  we  ought  not  to 
proceed  further  than  the  line  laid  down  in  Ex  parte  Farlow ;  and  as 
this  i«  precisely  within  Ex  parte  Wright,  and  the  distinction  taken  in 
Ex  parte  Gosling,  and  we  think  those  cases  rightly  decided,  the  rule 
will  be  discharged. 

S.  Rule  discharged. 


PACK,  qui  tarn,  &c,  against  TARPLEY,  Clerk.— p.  468. 

Where  the  qualification  of  a  justice  of  the  peace  is  an  ecclesiastical  benefice,  a  sequestration, 
issued  at  the  suit  of  a  creditor,  under  which  possession  has  been  duly  taken,  and  the  profits 
received,  is  an  "  incumbrance  affecting  the  estate**  within  stat.  18  G.  2,  c.  ?0,  s.  1. 

In  a  penal  action  against  the  incumbent  for  acting  as  a  justice  without  being  qualified,  the  writ 
of  sequcstrari  facias  is  admissible  in  evidence  against  him,  although  the  judgment  roll  con* 
tains  no  entry  of  an  award  of  the  writ. 

Upon  issuing-  such  sequestration  against  a  vicar,  the  bishop  licensed  him  as  a  stipendiary  curate, 
directed  the  sequestrator  to  pay  him  120/.  a  year  as  such ;  and  ossigned  to  him  the  vicarage 
house  and  grounds  as  a  residence,  which  were  together  worth  above  1002.  a  year ; 

Held,  1.  That  the  salary  and  the  grounds,  being  enjoyed  by  assignment  of  the  bishop,  and  not 
simply  as  vicar,  were  no  qualification  within  the  above  statute :  2.  That  the  vicar,  being  bound 
to  reside  notwithstanding  sequestration,  occupied  the  house  by  right  as  vicar,  and  not  by  the 
bishop's  assignment,  which  quoad  hoc  was  merely  void ;  but  that  audi  house,  unless  proved 
to  be  alone  worth  100/.  a  year,  was  no  qualification. 

Debt  upon  stat.  18  G.  2,  c.  20,  for  the  penalty  of  100?.,  for  acting 
as  a  justice  of  the  peace  without  being  duly  qualified. 

Plea.  That  at  the  time  of  so  acting  defendant  had  in  law,  to  and 
for  his  own  use  and  benefit,  in  possession,  a  freehold  estate  for  life  in 
lands,  tenements,  or  hereditaments  lying  and  being  in  that  part  of  Great 
Britain  called  England,  of  the  clear  yearly  value  of  100 J.  over  and  above 
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what  would  satisfy  and  discharge  the  encumbrances  that  affected  tho 
same,  and  over  and  above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same.  Verification.  The  replication  traversed  the  alle- 
gation in  the  plea.     A  verdict  was  taken  subject  to  a  special  case. 

On  the  trial  it  was  proved  that,  at  the  time  when  defendant  acted  as 
a  justice  of  the  peace,  the  vicarage  of  Floore,  in  the  county  of  North- 
ampton, of  which  place  defendant  was  vicar,  was  of  the  annual  value 
of  hOOL  ;  but  that  on  the  8th  of  April,  1834,  a  writ  of  sequestrari  facias 
was  issued  out  of  the  Court  of  King's  Bench  to  the  Bishop  of  Peter- 
borough against  defendant  for  levying  the  sum  of  2270?.  0a.  6d.  out  of 
the  vicarage.  This  writ  purported  to  issue  upon  the  return  of  the  she- 
riff of  Northamptonshire  to  a  writ  of  fieri  facias  against  the  goods  of 
defendant  in  a  cause  of  Watkins  v.  Tarpley. (a) 

An  examined  copy  of  the  fieri  facias,  upon  which  the  writ  was  issued, 
with  the  sheriff's  return  endorsed,  was  given  in  evidence.  An  examined 
copy  of  the  judgment  roll  was  also  put  in  evidence,  from  which  it 
appeared  that  there  was  no  entry,  upon  the  roll,  of  the  sheriff's  return 
or  of  the  award  of  the  writ  of  sequestrari  facias,  but  merely  an  award 
of  execution  in  the  usual  form.  It  being  objected  that,  under  these  cir- 
cumstances, the  writ  of  sequestration  could  not  be  read  in  evidence,  it 
was  agreed  that  this  objection  should  make  part  of  the  case. 

Upon  this  writ  the  bishop  issued  a  sequestration,  which  was  published 
on  13th  April,  1834,  and  .possession  of  the  vicarage  under  it  was  taken 
on  the  next  day.  (b) 

(a)  The  writ  of  seq.  fao.  was  in  form  similar  to  that  given  in  TMd's  Practical  Forms, 
p.  433,  6th  ed. 

(b)  The  form  of  the  warrant  under  the  writ  was  as  follows : — "  Herbert,  by  divine  per- 
mission Bishop  of  Peterborough,  to  Thomas  Scriven,  of  the  town  of  Northampton,  in  the 
county  of  Northampton,  Esquire,  greeting.  Whereas  we  have  received  a  writ  from  oar 
sovereign  lord  the  King's  Majesty,  issuing  out  of  the  Court  of  King's  Sench  at  West- 
minster, in  the  words  following  [recking  the  writ  of  acq.  fac]  ;  we,  therefore,  the  bishop 
aforesaid,  by  virtue  of  his  Majesty's  writ  before  recited,  and  in  obedience  to  the  same,  do 
decree  all  and  singular  the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  profits.  nn<l 
all  other  goods  and  emoluments  whatsoever  to  the  said  vicarage  and  parish  church  of 
Floore,  in  the  said  couuty  of  Northampton,  and  within  our  said  diocese,  and  all  arrears 
of  the  same,  to  be  sequestered,  and  by  these  presents  do  sequester  the  same,  and  also  do 
constitute,  appoint,  and  make  you,  the  said  Thomas  Scriven,  sequestrator  of  all  and  sin- 
gular the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  profits,  and  all  other  goods 
and  emoluments  whatsoever  to  the  said  vicarage  belonging  or  appertaining,  and  all  arrears 
of  the  same ;  requiring  and  commanding  you  in  his  Majesty's  name,  that,  immediately 
upon  receipt  hereof,  you  do  sequester,  take,  collect,  and  receive  into  your  hands,  posses- 
sion, and  safe  custody,  all  and  singular  the  rents,  tithes,  oblations,  obventions,  fruits, 
issues,  profits,  and  all  other  goods  and  emoluments  whatsoever,  to  the  said  vicarage  belong- 
ing or  appertaining,  in  whose  hands,  possession  or  occupation  soever  they  now  are  or  here- 
after shall  be,  forthwith  on  your  receipt  hereof ;  all  which  said  rents,  tithes,  oblations, 
fruits,  issues,  profits,  and  all  other  goods  and  emoluments  whatsoever  to  the  said  vicarag* 
belonging  or  appertaining,  you  shall  keep  in  safe  custody,  selling  such  parts  of  them  as 
may  be  likely  to  perish  or  suffer  damage  to  those  who  will  give  the  most  money  for  them, 
for  and  towards  the  payment  of  the  said  debt  due  to  the  said  William  Watkins.  This  ser- 
vice you  shall  see  faithfully  and  effectually  performed  according  to  the  tenor  of  his 
Majesty's  writ  and  of  these  presents,  from  which  you  shall  not  in  anywise  desist  until  you 
have  done  all  that  lieth  in  your  power  to  do  and  perform  therein ;  provided  always,  that 
out  of  the  rents,  tithes,  oblations,  obventions,  fruits,  issues,  profits,  and  all  other  goods 
and  emoluments  whatsoever  belonging  to  the  said  vicarage,  you  shall  pay  or  cause  to  be 
paid  all  dues  which  are  of  right  issuing  out  of  the  said  vicarage  and  incumbent  upon  the 
vicar  thereof  to  pay  by  reason  of  the  same,  and  all  and  every  such  sum  or  sums  of  money 
as  shall  be  by  us  or  our  successors  assigned  or  directed  to  be  paid  to  any  person  or  per- 
sons whomsoever  for  serving  the  cure  of  the  said  parish  church ;  and  also  that  yon  do 
repair,  and  keep  and  leave  in  good  and  substantial  repair,  the  vicarage  house  and  other 
premises  belonging  to  the  said  vicarage ;  and  also,  when  and  so  often  as  yon  shall  be  there- 
unto lawfully  called  and  required,  make  a  just  and  true  account  of  what  shall  be  received 
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The  sequestrator  proved  that  he  had  not  applied  any  part  of  the 
profits  of  the  living  to  this  sequestration.  Since  taking  possession  he, 
had  received  the  rents  and  profits  of  the  vicarage,  not  under  the  above 
writ  and  warrant  of  sequestration,  but  under  a  previous  writ  and  war- 
rant of  sequestration  against  the  ecclesiastical  goods  of  defendant  in 
another  cause,  which  were  not  given  in  evidence.  Defendant  had  per- 
formed the  clerical  duties  of  the  vicarage  since  the  sequestration,  and 
had  the  sum  of  120?.  a  year  assigned  to  him  by  the  bishop  for  so  doing, 
out  of  the  proceeds  of  the  vicarage,  which  sum  he  received  from  the 
sequestrator  accordingly.  The  bishop's  license  was  in  the  usual  form, 
and  directed  the  sequestrator  to  pay  defendant  120/.  a  year  for  serving 
the  church  as  stipendiary  curate,  and  assigned  to  defendant  the  vicarage 
house  as  a  residence.  Defendant  continued  to  occupy  the  vicarage 
house  and  grounds,  which  were  proved  to  be  worth  above  100J.(a)  An 
actuary  called  by  defendant  gave  the  following  evidence,  which  was 
objected  to,  and  the  objection  made  part  of  the  case,  viz. : — That  the 
value  of  the  defendant's  life  interest  in  the  vicarage,  estimating  the 
living  at  470Z.  per  annum  and  the  house  at  100Z.  per  annum,  was  5425Z. ; 
excluding  the  house,  4638?.  The  surplus  of  the  first  estimate,  after 
deducting  the  sequestration,  was  3155/. ;  the  surplus  of  the  second, 
after  the  like  deduction,  was  2368Z.  For  the  lowest  of  these  sums  the 
defendant  might  purchase  an  annuity  of  more  than  100Z.  a  year  for  his 
life.  It  was  proved  that  the  sequestration  poundage  amounted,  per 
annum,  to  22?.  10*.,  being  at  the  rate  of  5  per  cent,  on  450?. ;  that  the 
repairs  amounted,  per  annum,  to  20?. ;  the  land-tax  to  15?.  If  these 
three  sums,  taking  them  as  amounting  to  50?.,  were  to  be  deducted,  and 
also  the  stipend  of  120?.  per  annum,  from  the  sum  of  470?.,  (the  annual 
value  of  the  living  exclusive  of  the  house,)  it  would  leave  a  surplus  of 
300?.  per  annum.  The  value  of  defendant's  life  interest  in  that  annual 
surplus  was  2960?.,  which  deducting  the  sequestration,  would  leave  690?., 
a  sum  not  sufficient  to  purchase  an  annuity  of  100?.  for  defendant's 

The  case  was  argued  at  the  sittings  in  banc  after  Michaelmas  term 
last.(6) 

Sir  W.  W.  Follett,  for  the  plaintiff.  1.  The  living  is  no  sufficient  qualifi- 
cation while  it  continues  under  sequestration  and  the  sequestrator  is  in 
possession.  The  defendant  has  no  estate  "in  possession1'  until  the 
whole  debt  is  levied.(c)     In  Doe  dem.  Morgan  v.  Bluck,  3  Camp.  447, 

and  paid  by  you  in  pursuance  or  by  virtue  of  the  power  hereby  committed  to  you,  but 
subject  nevertheless  to,  and  without  prejudice  to,  a  certain  other  sequestration  of  the  said 
vicarage  decreed  by  us,  and  issued  on  or  about  the  10th  day  of  this  present  month  of 
April,  to  you  the  said  Thomas  Scriven,  for  levying  a  debt  of  951/.  2«.  lOJrf.  due  to  Thomas 
Marsh.  In  witness  whereof  we  have  caused  the  Beal  of  our  vicar-general  to  be  hereunto 
affixed.     Dated,"  &c. 

(a)  In  the  judgment  (post,  p.  484,)  it  is  taken  for  granted  that  the  grounds,  as  well  ns 
the  house,  were  assigned  by  the  bishop.  The  special  case  stated,  as  above,  the  assignment 
of  the  house  and  the  occupation  of  both.  It  is  however  not  improbable  that  the  license 
pursued  the  provisions  of  the  Stipendiary  Curates'  Act,  67  G.  3,  c.  99,  s.  64,  which  enables 
the  bishop  to  allot  to  the  curate  the  house  "with  the  offices,  stables,  gardens,  and  appur- 
tenances thereto  belonging."     See  also  the  late  act,  1  &  2  Vict.  c.  106,  s.  98. 

(b)  November  27th,  1838.  Before  Lord  Denman,  G.  J.,  Patteson,  Williams,  and  Cole- 
ridge, Js. 

(c)  The  following  sections  of  stat  18  G.  2,  o.  20,  were  cited  in  argument  Sect.  1 
enacts  that  no  person  shall  be  capable  of  being  a  justice  of  the  peace,  or  of  acting  as  such, 
for  any  county,  &o.,  within  England  or  Wales,  "who  shall  not  have,  either  in  law  or 
equity,  to  and  for  bis  own  use  and  benefit,  in  possession,  a  freehold,  copyhold,  or  custom- 
ary estate,  for  life,  or  for  some  greater  estate,  or  an  estate  for  some  long  term  of  years, 
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it  was  held,  that  though  a  rector  whose  glebe  was  sequestered  was 
entitled  to  a  verdict  in  ejectment  upon  a  demise  laid  before  the  seques- 
tration took  effect,  he  could  not  have  an  habere  facia*  possessionem, 
because  he  was  no  longer  entitled  to  possession ;  and  that  case  is  recog- 
nised in  Bennett  v.  ApperUy,  6  B.  &  C.  630,  (13  E.  C.  L.  R.)  The 
sequestration  is  a  continuing  execution ;  the  sequestrator  must  continue 
in  possession  until  the  debt  is  levied ;  and  the  bishop  must  return,  not 
the  writ,  but  the  amount  levied,  from  time  to  time ;  Marsh  v.  Fawcetty 
2  H.  Bl.  582.  The  defendant  is  a  mere  stranger,  and  has  nothing  but 
a  salary  assigned  by  the  bishop,  who  is  under  no  obligation  to  appoint 
him,  and  who  may  revoke  his  license  at  pleasure ;  3  Burn's  Eccles.  Law, 
tit.  Sequestration.  The  sequestrator  is  entitled  to  all  the  future  profits, 
although  not  to  the  arrears  of  the  living ;  Waite  v.  Bishop,  1  G.  M.  & 
R.  507,  Rex  v.  Armstrong,  2  C.  M.  &  R.  205.  Cottle  v.  Warrington, 
5  B.  &  Ad.  447,  (27  E.  C.  L.  R.,)  only  shows  that  a  judgment  alone, 
without  sequestration,  is  not  an  encumbrance  within  the  Registry  Act  8 
G.  2,  c.  6,  so  as  to  affect  tho  benefice.  As  to  the  fact  of  the  sequestra- 
tor not  being  shown  to  be  in  the  actual  receipt  of  the  profits  under  the 
last  writ,  he  was,  at  all  events,  entitled  to  enter  and  receive  them ;  and 
if  he  did  not  do  so,  it  was  only  because  there  was  another  and  prior 
encumbrance.  2.  This  is  an  "  encumbrance,"  or  "  charge  payable  out 
of  or  in  respect  of"  the  living.  There  are  several  cases  on  stat.  13 
Eliz.  c.  20,  which  show  that  a  warrant  of  attorney  given  to  the  express 
intent  that  a  sequestration  may  issue,  is  a  charge  within  the  meaning  of 
that  act;  Shaw  v.  Pritchard,  10  B.  &  C.  241,  (21  E.  C.  L.  R.,)  Flight 
v.  Salter,  1  B.  &  Ad.  673,  (20  E.  C.  L.  R.)  In  Sharpe  v.  Thomas,  6 
Bing.  416,  (19  E.  C.  L.  R.,)  a  warrant  of  attorney,  given  by  an  insol- 
vent for  the  purpose  of  having  judgment  entered  up  and  execution 
issued  against  his  effects,  was  held  to  be  a  u  charge"  on  his  property 
within  the  meaning  of  7  G.  4,  c.  57,  s.  32.  3.  As  to  the  points  of 
evidence  reserved  in  the  case.  It  is  immaterial  to  inquire  whether  an 
annuity  of  the  requisite  value  could  be  bought  for  the  value  of  the 
defendant's  interest;  the  question  is,  whether  he  was  in  possession  of  a 
sufficient  estate  of  freehold ;  if  he  was  not,  the  value  is  unimportant. 
[Lord  Denman,  C.  J.  On  this  point  we  will  hear  the  other  side.]  4. 
The  sequestration  was  properly  in  evidence.  The  record  and-  the  writs 
themselves  were  produced:  an  entry  of  the  award  of  them  is  never 
made  in  practice,  and  it  is  not  necessary  to  make  it  merely  with  a  view 
to  their  admissibility  in  evidence.     Entries  of  this  kind  on  the  roll, 

determinable  upon  one  or  more  life  or  lives,  or  for  a  certain  term  originally  created  for 
twenty-one  years,  or  more,  in  lands,  tenements,  or  hereditaments,  lying  or  being  in  Eng- 
land or  Wales,  "  of  the  clear  yearly  value  of  100/.,  over  and  above  what  will  satisfy  and 
discharge  all  encumbrances  that  affect  the  same,  and  over  and  above  all  rents  and  charges 
payable  out  of,  or  in  respect  of,  the  same ;  or  who  shall  not  be  seised  of,  or  entitled  unto, 
in  law  or  equity,  to  and  for  his  own  use  and  benefit,  the  immediate  reversion  or  remainder 
of  and  in  lands,  tenements,  or  hereditaments,  lying  or  being  as  aforesaid,  which  are  leased 
for  one,  two,  or  three  lives,  or  for  any  term  of  years,  determinable  upon  the  death  of 
one,  two,  or  three  lives,  upon  reserved  rents,  and  which  are  of  the  clear  yearly  value  of 
800/.,"  &c. 

By  sect  6,  where  the  lands,  tenements,  or  hereditaments  contained  in  the  oath  or  notice, 
are,  together  with  other  lands,  tenements,  and  hereditaments  belonging  to  the  person 
taking  such  oath,  or  delivering  such  notice,  liable  to  any  charges,  rents,  or  encumbrances, 
it  is  enacted  "  that  within  the  true  intent  and  meaning,  and  for  the  purposes  of  this  act, 
the  lands,"  &c.(  "  contained  in  the  said  oath  or  notice,  shall  be  deemed  and  taken  to  be) 
liable  and  chargeable,  only  so  far  as  the  other  lands,"  &o.,  "  so  jointly  charged,  are  n*t 
sufficient  to  pay,  satisfy,  or  discharge  the  same  " 
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-when  required,  are  permitted  to  be  made  at  anj  time :  Taylor  v.  Gregory r, 

2  B.  &  Ad.  257,  (22  E.  C.  L.  R.) 

Wadding  ton  y  contra.  1.  The  writ  of  sequestration  was  not  admissible 
without  showing  that  it  issued  by  award  of  the  Court.  In  Ramsbottom 
v.  Buckhurst,  2  M.  &  S.  565,  (28  E.  C.  L.  R.,)  an  examined  copy  of 
the  judgment  roll,  with  the  award  of  an  elegit,  and  return  of  the  inqui- 
sition, was  held  to  be  the  proper  evidence  of  the  elegit,  and  of  the  title 
of  the  tenant  by  elegit.  Dumpier,  J.,  there  says,  that  "a  copy  of  the 
elegit  and  inquisition  would  not  have  been  such  good  evidence."  In  Doe 
dem.  Bland  v.  Smith,  Holt,  N.  P.  C.  589,  it  was  held  that  where  the 
execution  creditor  brings  ejectment  as  assignee  of  the  sheriff,  it  is  not 
enough  to  produce  the  writ  of  fi  fa.,  without  also  showing- the  judgment. 
A  writ  only  proves  itself  when  the  action  is  against  an  officer  acting  un- 
der it.  Here  too  the  case  is  stronger,  for  the  objection  is,  not  merely 
that  the  judgment  was  not  produced,  but  that  when  produced,  it  was 
found  deficient,  and  therefore  proved  that  no  writ  was  awarded.  2. 
Supposing  the  writ  admissible,  it  was  proved  that  the  sequestrator  had 
not  in  fact  taken  any  thing  under  it,  because,  as  it  was  alleged,  there 
iras  another  prior  writ  of  which  there  was  no  legal  evidence.  Therefore 
the  prima  facie  qualification  proved  by  the  defendant  was  not  disproved 
by  such  clear  evidence  of  a  subsisting  charge  as  ought  to  have  been 
given  in  this  penal  action.  3.  The  principal  question  is,  whether  the 
defendant  had,  at  the  time  of  acting,  a  sufficient  estate  of  freehold 
in  possession,  over  and  above  all  encumbrances  or  charges,  within  the 
statute.  Doe  dew.  Morgan  v.  Bluck,  3  Camp.  447,  only  shows  that 
ejectment  will  not  lie;  but  that  is  not  material,  for  one  who  has  an  un- 
questionable estate  of  freehold  sufficient  to  qualify  him,  may  neverthe- 
less preclude  his  own  entry  by  demise.  The  words  "  in  possession,"  in 
sect.  1,  are  used  in  opposition  to  the  words  "  in  reversion  or  remainder" 
in  the  same  section.  Nor  is  the  sequestration  "a  charge."  The  real 
character  of  a  sequestrator  is  that  of  bailiff  to  the  bishop,  for  the  pur- 
pose of  receiving  the  profits  and  paying  the  debt  out  of  part  of  them. 
The  history  and  nature  of  the  writ,  and  the  character  and  duties  of  the 
bishop  and  sequestrator,  are  stated  very  clearly  in  Arbuckle  v.  Oowtan, 

3  B.  &  P.  321,  and  in  Hubbard  v.  Bedford,  1  Hagg.  Consist.  Rep.  307, 
where  it  was  held  that  the  sequestrator  was  liable  for  dilapidations.  In 
the  former  case  Lord  Alvanley  observes  that  possession  is  not  given 
under  the  writ.  The  incumbent  is  not  displaced,  but  he  and  his  family 
are  to  be  suitably  maintained  by  the  sequestrator  out  of  the  profits,  3 
Bum.  Ecc.  Law,  tit.  Sequestration,  p.  341,  8th  ed.  Even  if  the  whole 
profits  were  absorbed,  it  would  not  be  a  charge  within  the  statute.  The 
import  of  the  word  in  other  statutes  has  been  und6r  discussion  in  many 
cases.  In  Moncaster  v.  Watson,  3  Burr.  1375,  where  lands  allotted 
under  an  enclosure  act  were  made  "  subject  to  the  same  charges  and 
encumbrances"  as  the  other  lands  of  the  owners,  to  which  they  were 
allotted  and  consolidated,  it  was  held  that  the  allotments  were  not  there- 
by made  liable  to  certain  church  repairs,  chargeable  on  the  other  lands ; 
for  that  the  words  meant  only  encumbrances  on  the  estate,  as  dower, 
&c.  The  word  "  charge"  must  be  taken  to  refer  to  some  liability  im- 
posed, either  by  the  law  or  by  a  deed,  on  the  estate  itself,  like  a  rent- 
change  or  a  jointure.  If  such  is  the  interpretation  in  ordinary  cases  and 
in  remedial  acts,  it  ought,  a  fortiori,  to  be  adopted  where  the  statute  is 
a  penal  one ;  Hyde  v.  Cogan,  2  Dougl.  699,  Bones  v.  Booth,  2  W.  Bl. 
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1226.  Oases  under  stat.  13  Eliz.  c.  20,  have  been  cited  to  show  that 
the  sequestration  is  a  charge.  If  it  be  so,  then  it  is  void  by  that  act, 
and  the  benefice  is  unencumbered.  But  in  none  of  the  cases  upon  that 
act  has  a  sequestration  alone  been  considered  as  a  charge.  In  Colebrook 
v.  Layton,  4  B.  &  Ad.  578,  (24  E.  C.  L.  R.,)  a  warrant  of  attorney 
given  with  a  view  to  a  sequestration  was  held  to  be  no  charge,  because 
it  was  not  sufficiently  connected  with  the  deed  by  which  an  annuity  had 
been  charged  on  the  benefice;  and  Patte&on,  J.,  there  says  "it  must 
appear  that  their  intention  of  charging  the  benefice  has  in  fact  been 
accomplished ;  in  other  words,  that  the  benefice  is  by  the  warrant  of  at- 
torney so  far  actually  charged,  that  the  party  to  whom  the  warrant  of 
attorney  is  given,  following  the  authority  which  it  confers,  would,  but 
for  the  provisions  of  the  statute  of  Elizabeth,  obtain  an  actual  charge 
on  the  living.  Now,  whatever  may  have  been  the  intention  of  the 
parties  here,  it  is  quite  clear  to  my  mind  that  they  have  not,  by  this 
warrant  of  attorney,  charged  the  living."  This  case  is  recognised  in 
Saltmarshe  v.  Hewett,  1  A.  &  E.  812,  820,  (28  E.  C.  L.  R.;)  and  in 
Aberdeen  v.  Newland,  4  Sim.  281,  the  Vice-Chancellor  held  a  similar 
warrant  of  attorney,  followed  by  judgment  and  sequestration,  to  be  no 
charge  within  the  statute,  though  given  as  an  additional  security  for  an 
annuity  charged  on  the  benefice.  Newlartd  v.  Watkin,  9  Bing.  1 18, 
(23  E.  G.  L.  R.,)(a)  seems  contrary,  but  the  distinction  is,  that  there  the 
defeasance  of  the  warrant  expressly  referred  to  the  annuity  granted  out 
of  the  benefice.  [Lord  Denman,  C.  J.  The  cases  were  all  cited  in  the 
late  one  of  Moore  v.  Ramsden,  7  A.  &  E.  898,  (34  E.  C.  L.  R.)]  All 
these  cases  must  be  reconsidered  if  a  mere  sequestration  is  a  charge. 
Sharpe  v.  Thomas,  6  Bing.  416,  (19  E.  C.  L.  R.,)  was  a  case  of  liberal 
construction  of  a  remedial  statute,  and  went  on  the  express  ground  of 
fraud.  If  there  had  been  no  fraud,  the  decision  would  have  been  differ- 
ent, and  in  favour  of  the  present  defendant,  as  appears  from  Doe  dem. 
Mitchinson  v.  Carter,  8  T.  R.  57,  300.  4.  Supposing  the  sequestration 
valid  and  the  sequestrator  in  possession,  yet  the  incumbent  has  a  right 
to  reside  in,  and  to  occupy,  the  parsonage  house  and  grounds ;  and  these 
are  found,  in  the  present  case,  to  be  worth  1002.  a  year.  Until  deprived 
for  misconduct  he  has  an  exclusive  right  to  perform  all  the  duties  of  his 
offite,  even  as  against  the  bishop :  this  right  is  admitted  in  the  ecclesi- 
astical courts,  Bliss  v.  Woods,  3  Hagg.  Eccl.  Rep.  486,  Williams  v. 
Brown,  1  Curteis,  Eccl.  Rep.  53,  and  is  recognised  incidentally  by  this 
Court  in  Farnworth  v.  Bishop  of  Chester,  4  B.  &  C.  555,  (10  E.  C.  L. 
R.)  He  is  bound  to  reside  notwithstanding  sequestration ;  Doe  dem. 
Rogers  v.  Mears,  Oowp.  129 ;  and  the  residence  must  be  in  the  parson- 
age house,  Law  v.  lbbetson,  5  Burr.  2722.  Stat.  57  O.  3,  c.  99,  recog- 
nises throughout  the  same  obligation.  His  residence,  therefore,  is  not 
by  appointment  of  the  bishop,  who  has  no  right  to  convert  him  into  a 
stipendiary  curate,  nor  to  give  to  the  sequestrator  any  interest  in  the 
house.  5.  The  incumbent,  having  a  right  to  officiate,  is  also  entitled  to 
receive  the  salary  appointed  to  be  paid  by  the  sequestrator.  It  is  not  a 
mere  stipend  or  pension  voluntarily  assigned  to  him  by  the  bishop,  but 
a  vested  right  belonging  to  him  in  his  character  of  vicar  to  which  the 
sequestration  is  subsidiary  and  subject.  [Coleridge,  J.  May  not  the 
bishop  reduce  it  below  1002.  at  any  time  ?  and  if  so,  is  it  not  difficult  to 
say  that  the  defendant  has  a  freehold  worth  1002.  per  annum  ?]  The 
(a)  See  the  judgment  in  2  Mo.  &  Scott,  174,  (17  £.  C.  L.  B.) 
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question  is,  what  was  the  value  in  the  very  year  in  which  he  was  act- 
ing ?  Any  freehold  estate  may  happen  to  be  of  less  than  its  average 
value  in  one  year.  In  Cathcart  v.  Hardy,  2  M.  &  S.  534,  (17  E.  C.  L. 
R.,)  "annual  value"  in  stat.  43  G.  3,  c.  84,  was  held  to  mean  average 
annual  value.  It  need  not  be  the  same  value  for  life,  for  it  is  impossi- 
ble to  prove  its  value  in  future.  He  has  an  estate  for  life  of  which  the 
value  has  been  ascertained  by  the  bishop.  It  is  worth  what  it  produces 
to  him.  He  derives  his  right  to  receive  it  from  the  law,  and  not  from 
the  bishop,  and  he  has  received  during  the  year  past,  as  of  right,  100/. 
and  upwards  out  of  his  own  estate.  This  is  a  sufficient  qualification. 
The  mere  discharge  of  his  debts  is  of  value  to  him.  The  estate  is  not 
taken  as  on  elegit,  but  the  profits  are  put  in  a  certain  channel  of  pay- 
ment for  his  benefit,  i.  e.  for  the  payment  of  his  creditors.  In  equity 
a  trust  to  pay  creditors  is  treated  as  a  trust  for  the  debtor  himself ; 
Wallwyn  v.  Coutts,  3  Meriv.  707,  Garrard  v.  Lord  Lauderdale,  3  Sim. 
1.  6.  If  the  value  for  that  one  year  be  insufficient,  then  the  average 
annual  value,  as  calculated  by  the  actuary  independently  of  the  stipend, 
is  important.  The  evidence  tendered  proves  that,  calculating  the  whole 
value  of  the  defendant's  life-interest  in  his  benefice,  and  deducting  from 
it  the  whole  amount  of  the  sequestration,  he  is  still  possessed  of  an 
estate  for  life  of  the  required  value. 

Sir  W.  W.  Folletty  in  reply.  As  to  proof  of  the  sequestration,  pro- 
duction of  the  roll  was  only  necessary  to  show  that  there  was  a  judgment. 
[[Patteson,  J.  Ramsbottom  v.  Buckhurst,  2  M.  &  S.  565,  only  shows 
that  the  roll,  if  it  contained  an  award  of  the  writ,  would  be  sufficient 
evidence  of  the  writ ;  not  that  the  writ  itself  was  not  evidence.  Cole- 
ridge, J.  On  proving  the  judgment  and  producing  the  writ,  it  is  to  be 
presumed  that  the  latter  issued  in  pursuance  of  the  former.]  It  is  not 
contended  that  the  sequestration  took  any  estate  out  of  the  defendant ; 
but  that  it  takes  the  profits  out  of  him.  His  interest  in  them  is  gone 
upon  the  publication  of  the  writ.(a)  When  the  defendant  is  unable  to 
bring  ejectment  by  reason  of  the  prior  and  paramount  right  of  another, 
he  cannot  be  said  to  be  in  possession.  The  bishop  is  in  possession. 
The  defendant  may  still  have  the  freehold,  but  he  has  it  not  in  posses- 
sion ;  at  all  events,  not  in  possession  to  his  own  use.  The  authorities 
cited  show  that  sequestrators  are  bound  to  do  repairs  and  other  duties 
of  the  incumbent  in  consequence  of  their  perception  of  the  profits. 
Suppose  a  freeholder  parts  with  all  the  rents  of  his  estate,  or  suffers 
them  all  to  be  taken  under  an  elegit,  (as  they  now  may  be,)  can  he  any 
longer  vote  for  county  members  ?  [Patteson,  J.  You  may  also  put 
the  case  of  a  tenant  for  life  who  has  leased  for  a  term  reserving  no 
rent.]  The  cases  on  stat.  13  Eliz.  c.  20,  are  in  point.  The  incumbent, 
being  forbidden  to  charge  his  benefice,  is  not  permitted  to  do  it  indirectly 
by  an  instrument  made  with  that  object,  and  the  warrant  of  attorney, 
though  not  itself  a  charge,  is  set  aside  as  a  fraud  on  the  statute,  because 
the  intention  is  to  put  the  benefice  under  sequestration.  The  seques- 
tration is  a  charge,  but  is  a  void  one  only  where  it  is,  indirectly,  the  act 
of  the  incumbent  himself.  [Patteson,  J.  It  hardly  follows  that  the 
construction  of  the  two  acts  should  be  the  same — a  sequestration  issued 
in  invitum  is  not  within  stat.  13  Eliz.  c.  20.]    Where  the  words  are  the 


*& 


(a)  That  a  sequestrator  has  no  interest  or  estate,  see  Berwick  v.  Swanton,  cited  Bnnb. 
•2,  note;  Attorney- General  ▼.  Mayor  of  Coventry,  1  P.  Wms.  307;   Walwyn  v.  Awberry, 
1  Mod.  25& 
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same,  and  are  plain,  there  is  no  good  ground  for  giving  a  different  con- 
struction to  a  penal  and  a  remedial  statute ;  2  Dwarris  on  Statutes,  737. 
A  charge  of  this  kind  is  exactly  within  the  intent  of  stat.  18  G.  2,  c. 
20,  which  purports  to  provide  against  "persons  of  mean  estate"  acting 
as  justices.  Then  as  to  the  house  and  grounds  which  the  defendant 
continues  to  occupy,  it  is  not  found  that  the  former  alone  is  worth  10(M. 
per  annum ;  and  although  it  may  be  true  that  the  sequestrator  has  no 
right  to  the  house  (for  which,  however,  there  is  no  authority),  it  is  clear 
that  he  is  entitled  to  the  glebe  and  grounds.  The  defendant's  possession 
of  the  latter  can  be  merely  by  the  license  of  the  bishop.  Doe  drm. 
Roger%  v.  Mears,  Cowp.  129,  only  shows  that  a  sequestration  is  no 
excuse  for  non-residence.  The  salary  of  120/.  cannot  be  taken  as  the 
profits  of  the  freehold.  If  the  defendant  chooses  to  assert  his  right  to 
officiate  as  incumbent,  and  not  as  curate,  the  bishop  is  not  bound  to 
assign  any  salary  at  all.  It  is  only  as  stipendiary  curate  that  he  receives 
the  salary,  which  may  be  either  reduced  or  assigned  to  a  third  party  in 
place  of  the  defendant,  at  the  will  of  the  bishop.  To  form  a  qualifica- 
tion it  should  be  incident  to  the  freehold,  and  not  dependent  on  the  will 
of  the  bishop.  The  cases  cited  of  trusts  for  the  benefit  of  creditors  are 
inapplicable.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (January  24th)  delivered  the  judg- 
ment of  the  Court. 

This  was  an  action  brought  upon  the  statute  18  G.  2,  c.  20,  for  a 
penalty  of  1002.  against  the  defendant  for  acting  as  a  justice  of  the 
peace  without  a  proper  qualification.  By  the  3d  section  of  the  act,  the 
proof  of  qualification  lies  on  the  defendant ;  and  that  qualification  is 
contained  in  the  1st  section,  which  enacts :  [His  Lordship  here  read  the 
section,  see  p.  472,  note  (6),  ante.]  The  case  finds  that  the  defendant 
is  incumbent  of  a  vicarage  of  the  annual  value  of  5002. ;  that  a  writ 
of  sequestrari  facias  was  issued  against  him  on  the  8th  April,  1834,  at 
the  suit  of  one  Watkins,  for  22702.  0*.  6d. ;  that  the  bishop  issued  a 
sequestration,  which  was  published  on  the  13th  April,  1834,  and  posses- 
sion taken  under  it ;  that  the  sequestrator  has  ever  since  received  the 
rents  and  profits  of  the  vicarage,  but  has  not  applied  them  to  this,  but 
to  a  previous  sequestration,  which  was  not  given  in  evidence ;  that  the 
bishop,  by  his  license,  assigned  to  the  defendant  the  vicarage  house  as  a 
residence,  and  the  sum  of  120Z.  per  annum  for  serving  the  church  as 
stipendiary  curate,  which  stipend  the  defendant  has  received,  and  has 
resided  in  the  vicarage  house  before  and  since  the  sequestration,  per- 
forming the  duty ;  and  that  the  vicarage  house  and  grounds  were  worth 
above  1001.  a  year.  It  was  objected,  on  the  part  of  the  defendant,  that 
the  writ  of  sequestrari  facias  was  not  admissible  in  evidence,  because  the 
judgment  roll  in  Watkins  v.  Tarpley  contained  no  entry  of  an  award 
of  the  writ ;  but  no  authority  was  shown  for  the  necessity  of  such  entry, 
nor  do  we  think  it  at  all  important. 

Again,  it  was  objected  that  nothing  was  applied  by  the  sequestrator 
under  this  writ,  and  that  it  was  not  shown  by  any  legal  evidence  how 
the  profits  of  the  vicarage  were  disposed  of.  The  answer  is,  that  the 
sequestrator  is  shown  to  have  been  in  possession  under  the  writ,  and  to 
have  received  the  profits ;  whether  he  has  disposed  of  them  properly  is 
immaterial  to  the  present  question.  Much  discussion  took  place  as  to 
the  meaning  of  the  words  "  in  possession,"  in  the  first  section  of  the 
act ;  whether  they  are  used  solely  in  contradistinction  to  the  words  "  in 
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reversion  or  remainder"  in  the  latter  part  of  the  clause,  or  have  refer- 
ence to  the  actual  possession  also :  and  the  words  "  to  his  own  use  and 
benefit"  were  also  much  commented  on.  But  as  our  decision  turns  upon 
the  part  of  the  clause  relating  to  encumbrances  and  charges,  it  is  not 
necessary  to  give  any  opinion  on  the  other  parts.  The  .question  is, 
whether  it  appears  by  the  facts  found,  that  the  defendant  has  an  estate 
for  life  of  the  clear  yearly  value  of  100L  over  and  above  what  will  sat- 
isfy and  discharge  all  encumbrances  that  affect  the  same. 

Now,  whatever  may  be  the  true  construction  of  the  statute  of  13 
Eliz.  c.  20,  as  to  charges  upon  benefices,  and  whatever  may  be  the  pro- 
per rule  to  be  established  from  the  various  cases  decided  under  that  act, 
we  can  have  no  hesitation  in  holding  that  a  sequestration  is  an  encum- 
brance that  affects  the  defendant's  estate  for  life  in  his  vicarage  within 
the  meaning  of  the  act  of  parliament.  The  clear  yearly  value  of  100?. 
contemplated  by  the  act,  is  plainly  that  which  comes  into  the  pocket  of 
the  owner  of  the  estate  as  such,  after  all  other  demands  upon  it  are 
satisfied ;  and  we  are  to  see  whether,  upon  the  facts  stated,  such  clear 

? early  sum  of  1Q0L  does  come  into  the  defendant's  pocket  as  vicar, 
'he  difficulty  in  the  case  arises  from  his  continuing  to  reside  and  occupy 
the  house  and  grounds  which  are  found  to  be  above  the  yearly  value  of 
1001.  If  he  be  in  the  occupation  of  them  by  right  as  vicar,  notwith- 
standing the  sequestration,  and  could  not  be  put  out  from  them  or  com- 
pelled to  pay  any  rent  for  them  by  any  proceeding  whatever,  it  is  impos- 
sible to  say  that  he  has  not  an  estate  for  life  in  them,  or  say  that  they 
are  affected  by  the  sequestration;  and  if  not,  their  value  is  sufficient. 
Now,  with  respect  to  the  house,  it  seems  clear  that  the  defendant  is  in 
the  occupation  as  vicar,  and  that  the  assignment  of  it  to  him  as  a  resi- 
dence by  the  bishop  is  merely  void,  inasmuch  as  the  incumbent  is  bound 
to  reside  notwithstanding  any  sequestration,  and  the  bishop  could  not 
turn  him  out,  nor  change  his  character  from  that  of  vicar  to  that  of 
stipendiary  curate.  But  it  is  not  found  by  the  case  that  the  house  alone 
is  of  the  yearly  value  of  100Z. :  and  as  the  onus  lies  on  the  defendant, 
we  cannot  presume  it  to  be  so.  The  grounds  and  stipend  must  therefore 
be  taken  into  consideration,  and  with  respect  to  them  the  case  is  very 
different.  The  sequestrator  might  undoubtedly  let  the  grounds  as  well 
as  any  other  part  of  the  glebe,  and  raise  a  profit  towards  the  purposes 
of  the  writ ;  and  though  they  are  not  so  let,  but  assigned  to  the  defend- 
ant by  the  bishop, (a)  they,  as  well  as  the  stipend  of  1201.  also  assigned 
him  by  the  bishop,  are  by  no  means  enjoyed  by  him  simply  as  vicar  in 
his  own  right.  The  amount  of  the  stipend  seems  to  be  in  the  discretion 
of  the  bishop,  though  probably  that  discretion  would  be  exercised  wich 
reference  to  the  salaries  specified  in  the  Stipendiary  Curates'  Acts,  in 
which  case  the  stipend  could  not  be  less  in  respect  of  the  vicarage  in 
question  than  1202.  ;(6)  and  though  the  bishop  cannot  appoint  any  per- 
son to  serve  the  church  either  instead  of,  or  in  addition  to,  the  vicar,(<?) 
and  cannot  by  his  license  alter  the  vicar's  character,  and  must  assign  to 
him  the  proper  stipend  out  of  the  profits  of  the  living,  prior,  to  any 
other  payments,  yet  we  are  of  opinion  that  the  defendant,  as  regards 
the  grounds  and  stipend,  takes  under  the  bishop,  and  not  simply  as 
vicar,  and  that  his  enjoyment,  of  the  grounds  and  stipend  arises  out  of, 

a)  See  note,  ante,  p.  471. 

b)  Bee  the  late  atat.  67  G.  3,  o.  99,  a.  56,  66,  repealed  by  atat  1  &  2  Vict  o.  106. 

c)  But  see  now  aUt  1  &  2  Viet  o.  106,  a.  99. 
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and  is  under,  the  sequestration  ;  so  that  it  cannot  be  said  in  fact  or  in 
law  that  the  defendant  has  an  estate  of  the  clear  yearly  value  of  10(M. 
over  and  above  all  encumbrances  that  affect  the  same.  For  these  reasons 
we  are  of  opinion  that  the  defendant  has  failed  to  establish  his  qualifi- 
cation, and  our  judgment  must  be  for  the  plaintiff. 

S.  Judgment  for  the  plaintiff. 


The  QUEEN  against  SPENCER.— p.  485. 

Tbe  enactment  5  G.  2,  c.  19,  s.  2,  that  orders  of  justices  shall  not  be  removed  by  certiorari 

Unless  recognisance  be  given  by  the  party  removing,  does  not  apply  to  writs  of  certiorari 

sued  out  by  a  prosecutor. 
And  therefore,  where  a  conviction  had  been  quashed  by  order  of  sessions,  and  the  informer 

obtained  a  certiorari  to  remove  such  order,  the  Court  refused  to  quash  the  writ  on  the 

ground  that  no  recognisances  had  been  given. 

George  Ranger  was  convicted  by  two  justices  in  petty  sessions,  under 
a  penal  statute,  on  the  information  of  Henry  Spencer.  The  conviction 
was  quashed  by  an  order  of  quarter  sessions,  with  costs  to  be  paid  by 
the  convicting  justices.  Spencer  obtained  a  certiorari  to  remove  the 
order  of  sessions  into  this  Court,  but  did  not  enter  into  the  recognisances 
prescribed  by  8 tat.  5  G.  2,  c.  20,  s.  2 ;  and  on  this  ground 

Barstow  now  moved  that  the  writ  of  certiorari  and  the  allowance 
thereof  should  be  quashed.(a)  The  question  is,  whether  a  certiorari  can 
be  obtained  by  a  subject  to  remove  an  order  of  justices,  without  entering 
into  recognisances.  The  practice  has  not  been  to  require  them  in  the 
case  of  orders  made  against  a  prosecutor ;  and  in  Rex  v.  Boultbee,  4  A. 
&  E.  498,  (31  E.  C.  L.  R.,)  it  was  h,eld  that  a  clause  taking  away  cer- 
tiorari did  not  bind  the  Crown,  and  consequently  did  not  affect  a  prose- 
cutor who,  by  the  quashing  of  a  conviction,  had  become  defendant. 
But  the  present  question  has  never  been  distinctly  brought  before  the 
Court.  The  enactment  itself  is  general,  and  provides  that  "  no  certio- 
rari" shall  be  allowed  without  recognisance  given  by  the  party  suing 
it  out. 

Lord  Denman,  C.  J.,  after  reading  sect.  2  of  stat.  5  G.  2,  c.  19,  said : 
The  view  of  the  Court  has  been  that  this  section  applied  only  where  the 
defendant  removed  the  order ;  and  the  practice  has  been  grounded  upon 
that.     We  ought  not  now  to  interfere  with  it. 

Littledale,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  refused. 

(a)  He  stated  that  the  motion  had  been  made  before  littledale,  J.,  on  summons,  but 
dismissed,  with  leave  to  apply  to  the  Court. 
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Plaintiffs  employed  B.,  a  broker,  to  sell  goods  for  them,  and  to.  deliver  such  goods  in  U«  pjrt  of 
London,  according  to  the  contracts  of  sale.  £.,  a  lighterman,  acted  in  the  delivery  of  the 
goods,  under  B.*s  direction,  and  was  employed  by  the  plain  tiffs  so  to  do,  and  was  p<t*d  by 
them.  Plaintiffs,  through  B.,  contracted  with  a  purchaser  for  the  sale  to  him  of  a  parcel  of 
goods,  to* be  paid  for  on  delivery.  The  goods  were  delivered  without  payment;  and  the  price 
was,  in  consequence,  lost  In  an  action  by  plaintiffs  against  B.  for  the  breach  of  duty,  th«?y 
called  E.  to  prove  that,  while  he  was  waiting  for  B  's  orders  as  to  tho  delivery,  a  person  whom 
E.  supposed  to  have  proper  authority,  but  who  really  had  not,  desired  E.  to  carry  them  along, 
side  a  certain  vessel,  which  he  did  without  orders  from  B.,  and  the  goods  were  taken  away, 
as  on  behalf  of  the  purchaser;  that  £.  informed  B.  of  what  had  happened,  and,  upon  hearing 
that  B  bad  given  no  orders,  said  it  was  not  too  late  to  stop  the  goods,  and  he  would  do  so ;  but 
that  B.  prevented  him,  and  did  not,  himself,  take  proper  measures  to  stop  them : 

Held,  that  E.  was  incompetent  by  reason  of  his  liability  to  the  plaintiffs  as  their  servant 

Case.  The  declaration  stated  that,  before  and  at  the  time,  &c,  plain- 
tiffs carried  on  the  business  of  linseed  crushers  at  Branbridges  in  Kent, 
and  defendant  was  an  oil  broker  in  London :  that  plaintiffs  retained  and 
employed  defendant,  as  such  broker,  to  sell  for  them  certain  quantities, 
to  wit  thirty  tons,  of  linseed  oil,  and  to  deliver  the  same  in  the  port  of 
London,  according  to  the  terms  of  the  contract  or  contracts  of  sale,  to 
the  purchaser  or  purchasers,  for  reasonable  commission  and  reward  to 
defendant  in  that  behalf;  which  retainer  and  employment  defendant 
accepted,  and,  in  pursuance  thereof,  and  being  duly  authorised  by  plain- 
tiffs and  one  Peacock  in  that  behalf,  made  a  contract  between  the  plain- 
tiffs and  Peacock,  whereby  plaintiffs  sold  to  him  and  he  purchased  of 
them  the  said  thirty  tons  of  linseed  oil,  at  the  price,  &c,  to  be  delivered 
in  the  river  Thames,  &c.  (by  successive  parcels  of  ten  tons  each,)  the 
amount  of  each  parcel  to  be  paid  for  from  delivery  in  ready  money : 
which  contract  the  plaintiffs  and  Peacock  respectively  accepted:  aver- 
ment, that  two  of  such  parcels  were  consigned  by  plaintiffs  to  defendant, 
and  delivered  by  him  on  payment,  according  to  the  contract :  that,  after 
the  making  of  the  contract,  and  in  pursuance  thereof,  and  of  such  retainer, 
&c,  to  wit  on,  &c,  plaintiffs  consigned  to  defendant  as  such  broker  at 
London  aforesaid,  by  a  barge  or  vessel  called  the  Barham,  ten  other  tons, 
&c,  being  the  residue  of  the  said  thirty  tons,  &c,  to  be  delivered  by 
defendant  to  Peacock,  on  payment  of  the  price  by  Peacock  to  defendant, 
and  that  the  last-mentioned  ten  tons,  being  so  consigned,  afterwards,  to 
wit  on,  &c,  arrived  in  London  on  board  the  said  vessel ;  of  all  which 
defendant  had  notice,  and  took  upon  himself  the  delivery  of  the  last-men- 
tioned ten  tons  according  to  the  contract ;  and  thereupon  it  became  and 
was  his  duty,  as  such  broker,  to  use  all  reasonable  care  and  diligence 
that  the  ten  tons  should  not  be  delivered  to  Peacock  or  any  other  person 
without  the  price  being  paid  to  defendant  according  to  tne  terms  of  the 
contract:  yet  defendant,  not  regarding  his  said  duty, but  contriving, &c, 
did  not  nor  would  use  reasonable  care,  &c.  (following  the  words  of  the 
averment  as  to  duty,)  but  wholly  neglected  and  refused  so  to  do,  and  so 
negligently  and  carelessly  behaved  in  the  premises  that,  by  and  through 
the  mere  carelessness,  &c.  of  defendant,  the  last-mentioned  ten  tons,  after 
the  arrival  thereof  at  London,  to  wit  on,  &c,  were  delivered  to  certain 
persons  trading  under  the  firm  of  John  Hare  and  Co.  at  Bristol,  withouf 


266  Bookman  v.  Brown.  H.  T.  1839.  [488 

the  price  or  any  part  thereof  being  paid  by  Peacock  or  any  other  person 
to  defendant.  By  reason  whereof,  and  of  Peacock  having  become  bank- 
rupt and  being  unable  to  pay,  &c,  plaintiffs  have  lost  and  been  deprived 
of  the  oil  and  the  price  thereof. 

Pleas.  1.  Not  Guilty.  2.  That  plaintiff*  did  not  consign  to  defendant, 
nor  did  defendant  take  upon  himself  the  delivery  of,  the  ten  tons  of  oil, 
in  manner  and  form,  &c:  conclusion  to  the  country.  3.  That  plaintiffs 
did  not  retain  and  employ  defendant  as  such  broker  to  sell  and  deliver 
the  oil  for  commission,  &c,  nor  did  defendant  accept  such  retainer,  &c: 
conclusion  to  the  country.     Issues  thereon. 

On  the  trial  before  Lord  Desman,  C.  J.,  at  the  sittings  in  London  after 
Hilary  term,  1837,  the  plaintiffs  proved  a  contract  between  them  and 
Peacock  for  the  sale  to  him  of  three  parcels  of  oil,  as  stated  in  the  decla- 
ration, to  be  respectively  paid  for  on  delivery ;  and  that  the  third  parcel, 
of  ten  tons,  arrived  in  the  Thames,  consigned  to  the  defendant,  who  was 
an  oil  and  seed  broker,  and  acted  as  such  broker  for  the  plaintiffs,  to  be 
delivered  to  Peacock  in  pursuance  of  the  contract.  To  prove  the  cir- 
cumstances of  the  delivery,  they  called  Thomas  Easton,  from  whose 
custody  the  oil  was  delivered.  Easton,  at  the  time  in  question,  lived  near 
the  wharf  at  which  the  oil  arrived,  and  was  a  lighterman  and  ledgerman. 
By  the  latter  term  is  meant  an  inspector  of  corn  and  seed,  and  a  person 
who  attends  to  the  delivery  of  such  goods.  The  plaintiffs  had  for  some 
time  employed  the  witness  to  deliver  goods  for  them  according  to  the 
orders  of  the  brokers;  which  he  did,  communicating  such  orders  to  the 
captains.  He  was  paid  by  the  plaintiffs.  Sir  J.  Campbell,  attorney- 
general,  on  behalf  of  the  defendant,  objected  that  the  witness  was  inad- 
missible, because,  if  he  had  allowed  the  delivery  without  authority  from 
Brown,  he  was  liable  for  the  costs  of  this  action,  and  therefore  he  was 
interested  in  representing  that  Brown  authorised  the  delivery.  The 
objection  was  overruled.  The  witness  proved  that,  on  the  arrival  of  the 
ten  tons,  he  communicated  it  to  the  defendant,  who  would  not  at  that 
time  allow  them  to  be  landed;  that,  on  a  second  interview,  the  defendant 
said  he  had  not  seen  the  parties,  and  that  the  witness  must  wait  till  two 
o'clock,  when  he  should  see  or  hear  from  defendant :  that  afterwards,  on 
the  same  day,  a  person  whom  the  witness  had  seen  on  Peacock's  pre- 
mises, and  described  as  his  man,  came  to  the  witness  and  ordered  the 
oil  to  be  taken  alongside  a  vessel  called  the  Success,  which  was  done, 
and  the  oil  delivered  on  board  that  vessel  without  payment;  that,  on  the 
following  day,  the  witness  told  the  defendant  of  the  oil  having  been  ship- 
ped, whereupon  the  defendant  said  that  he  had  given  no  orders;  the  wit- 
ness then  said  it  was  not  too  late  to  stop  the  oil,  and  he  would  do  so,  but 
the  defendant  desired  that  he  would  not,  and  said  he  himself  would  see 
the  parlies  on  the  subject.  Some  other  facts  were  stated  to  show  that 
the  defendant  had  neglected  to  stop  the  goods,  and  had  taken  upon  him- 
self the  responsibility  of  their  being  delivered.  The  witness  also  said  that 
he  himself  had  no  means  of  knowing,  nor  was  it  his  business  to  know, 
whether  goods,  of  which  he  had  the  delivery,  were  paid  for  or  not. 
Peacock  did  not  pay,  and  became  bankrupt.  The  Lord  Chief  Justice 
left  it  to  the  jury  to  say  whether  the  defendant  had  caused  the  loss  by  his 
negligent  conduct;  ancl  the  plaintiff  had  a  verdict.  In  the  ensuing  term, 
a  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that  Easton's 
evidence  ought  not  to  have  been  icceived.    In  Michaelmas  term.  1838, 
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Cresswell  and  Cleasby  showed  cause,  (a)  Eastern  was  competent.  The 
plaintiffs  employed  Brown  to  give  orders  for  the  delivery  of  their  goods, 
but  not  without  payment ;  and  Easton  to  effect  the  delivery  under  his 
orders.  It  was  no  part  of  Easton's  business  to  see  that  the  goods  were 
paid  for.  If  Brown  failed  in  his  duty  by  reason  of  Easton's  neglect, 
and  was  thereby  put  in  jeopardy,  Easton  was  liable  to  him,  but  not  to 
the  plaintiffs.  The  question  here  being  whether  Brown  had  neglected 
his  duty  by  delivering  the  goods  unpaid  for,  if  the  plaintiffs  succeeded 
upon  that  issue,  Easton  was  not  protected,  for  they  had  no  ground  of 
action  against  him  if  they  failed:  and,  if  Brown,  having  judgment 
against  him  in  this  action,  sued  Easton,  the  record,  far  from  protecting 
Easton,  would  be  evidence  for  Brown.  Easton  was  called  to  prove,  not 
merely  a  giving  up  of  the  goods  without  payment,  but  likewise  that 
Brown  might  have  stopped  them  afterwards,  and  did  not.  In  reality, 
the  act  of  Easton  in  shipping  the  oil  did  not  constitute  a  delivery ;  that 
could  only  be  perfected  by  Brown's  assent,  whenever  given.  Easton  and 
Brown  are  not  liable,  as  co-trespassers  are,  in  respect  of  one  and  the 
same  transaction ;  the  duty  was  not  the  same,  nor  the  neglect  the  same. 
This  distinguishes  the  present  case  from  Morish  v.  Foote,  8  Taunt.  454, 
(4  E.  C.  L.  R.,)  where,  in  an  action  for  negligence  in  driving  a  mail- 
coach  against  the  plaintiff's  wagon-horse,  the  wagoner  was  held  incom- 
petent for  the  plaintiff  by  reason  of  his  liability  to  his  own  master.  The 
correctness  of  that  decision  may  be  questioned.  In  Green  v.  The  New 
River  Company,  4  T.  B.  589,  which  was  there  cited  for  the  defendant, 
the  witness  rejected  was  the  defendant's  servant :  a  verdict  against  the 
employers  would  have  been  evidence,  as  measuring  the  damages  in  an 
action  brought  by  them  against  the  servant ;  but  a  verdict  for  the  defend- 
ant in  a  similar  case  would  prove  nothing  in  an  action  by  the  plaintiff 
against  his  servant,  (b)  It  is  sufficient,  however,  to  say  that  in  Morish 
v.  Hoote  the  breach  of  duty  complained  of  in  the  master  was  the  same 
which  he  might  afterwards  have  charged  upon  the  servant ;  here  the 
failure  on  Brown's  part  was  delivering  the  goods  without  payment ;  but 
Easton  had  nothing  to  do  with  the  payment,  and  was  merely  to  deliver 
according  to  Brown's  directions.  [Patteson,  J.  Suppose  he  acted 
without  any  order  from  Brown.]  Then  the  recovery  in  this  case  would 
not  protect  him  from  an  action  at  the  suit  of  the  plaintiffs :  both  parties 
might  be  liable :  Easton  for  shipping  the  goods  on  board  the  Success 
without  orders,  and  Brown  for  assenting  to  that  shipment  as  a  delivery. 
There  is,  in  truth,  no  ground  for  saying  that  the  plaintiffs  could  main- 
tain any  action  against  Easton,  or,  at  all  events,  that  they  could  reco- 
ver more  than  nominal  damages ;  but,  if  he  were  liable  to  these,  he  is 
not  on  that  account  interested  in  procuring  a  verdict  against  Brown. 
The  case,  therefore,  differs  from  all  those  in  which  the  witness  has  been 
held  incompetent  because  the  result  of  the  trial  would  convict  or  acquit 
himself  of  misconduct.  The  interest  which  disqualifies  a  witness  must 
be  present  and  certain,  not  uncertain  or  contingent ;  1  Stark,  on  Ev. 
103,  (2d  ed.).  In  Cuthbert  v.  G-oMing,  3  Gamp.  515,  where  the  action 
was  for  injury  done  to  the  plaintiff's  wall  in  repairing  the  defendant's 
own  house,  the  defendant  proposed  to  call  the  workmen  whom  he  had 
employed ;  they  were  objected  to  on  the  ground  that,  if  they  had  been 
guilty  of  excess  and  the  plaintiff  recovered,  they  would  be  liable  over 

.    («)  November  31  it    Before  Lord  Denman,  G.  J.t  Patteson,  Williams,  and  Coleridge,  Js. 
(6)  See  1  PhilL  on  Et.  95—102,  part  1,  o.  7,  8th  ed. 
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to  the  defendant ;  but  Lord  Ellenborough  overruled  the  objection, 
saying,  "  it  by  no  means  followed  that  they  would  be  liable  to  the  defend- 
ant, if  the  plaintiff  had  a  verdict ;  nor  did  it  appear  that  they  were  at 
all  interested  in  the  event  of  the  suit."  So  here,  when  the  defendant 
argues  that,  if  he  is  not  liable,  Easton  is,  that  ought  distinctly  to  appear  : 
but  the  facts  do  not  show  it ;  for,  if  Easton  acted  under  the  influence 
of  fraud  or  excusable  mistake,  he  is  not  even  prima  facie  liable.  And, 
supposing  that  he  has  been  guilty  of  misconduct,  he  is  answerable  to 
one  or  other  of  the  present  parties,  whether  this  action  succeeds  or  fails. 
Sir  J.  Campbell,  Attorney-General,  and  Butt,  contra.  There  was  no 
privity  between  Easton  and  Brown.  Brown's  duty  was,  as  broker,  to 
receive  the  price  of  the  goods,  and  not  order  the  delivery  of  them  with- 
out payment ;  Easton's  duty,  to  superintend  the  delivery  and  give  direc- 
tions to  the  captain,  but  not  to  deliver  the  goods  without  order  from 
Brown.  Easton,  then,  was  servant  to  the  plaintiffs,  and  liable  to  them 
only.  The  object  of  his  evidence  was  to  prove  a  prima  facie  negligence 
in  himself,  but  to  redeem  the  consequences  of  it  by  showing  that,  after 
he  had  delivered  the  oil  without  Brown's  order,  Brown  might  have 
stopped  it  but  would  not.  The  rule  excluding  testimony  of  a  servant 
or  agent  in  cases  of  this  kind  is  supported  not  only  by  Morizh  v.  Foote, 
but  by  a  long  train  of  other  authorities :  Martyn  v.  Hendrickson,  1 
Salk.  287,  S.  C.  2  Ld.  Ray.  1007,  Be  Symonds  v.  Be  La  Cour,  2  New 
Rep.  374,  Protheroe  v.  Fkon,(a)  Miller  v.  Falconer,  1  Gamp.  251. 
[Patteson,  J.  In  that  case  Lord  Ellenborough  seems  to  assume  thnt 
either  the  defendant  or  the  witness  must  have  been  in  fault ;  but  I  think 
that  is  not  a  necessary  assumption.  Coleridge,  J.  It  may  be  that 
neither  was  in  fault.  Lord  Denman,  G.  J.  I  think  we  must  take  it 
for  granted,  in  that  and  similar  cases,  that  the  opening  was  such  as  to 
raise  that  inference.]  Here  a  distinct  imputation  of  negligence  lay 
upon  Easton,  and  he  sought  to  throw  the  responsibility  upon  Brown. 
Kerrison  v.  Coatsworth,  1  Car.  &  P.  645,  (12  E.  C.  L.  R.,)  Whitamore 
v.  Waterhome,  4  Car.  &  P.  383,  (19  E.  C.  L.  R.,)  Sherman  v.  Barnes, 
1  M.  &  Rob.  69,  and  Wake  v.  Lock,  5  Car.  k  P.  454,  (24  E.  C.  L.  R.,) 
are  further  authorities  for  the  rule  now  relied  upon.  [Patteson,  J. 
It  is  said,  in  Miller  v.  Falconer,  1  Camp.  251,  that  the  witness  "  comes 
to  discharge  himself."  I  have  a  difficulty  in  seeing  how,  in  the  present 
case,  the  witness  could  avail  himself  of  the  verdict  if  the  plaintiffs  after- 
wards brought  an  action  against  him.  WilLiams,  J.  If  the  plaintiffs 
had  failed  in  this  action,  how  would  the  record  have  been  available 
against  Easton?]  First,  though  the  success  of  the  plaintiffs  in  this 
cause  would  not  be  a  complete  discharge  to  Easton,  yet,  if  they  reco- 
vered damages  against  Brown,  Easton  would  be  relieved  to  that  extent. 
He  would  therefore  derive  a  material  advantage  from  the  result  of  his 
evidence.  The  expression  in  some  of  the  cases,  that  the  witness  comes 
to  "discharge"  himself,  is  loose;  but  any  interest,  whatever  be  its 
amount,  disqualifies.  Secondly,  the  verdict  here,  if  the  plaintiffs  had 
failed,  might  have  been  evidence  against  Easton.  They  might  have 
brought  an  action  against  him,  alleging  that,  in  consequence  of  his  re- 
presentation as  to  Brown's  negligence,  they  sued  Brown  and  failed. 
[Patteson,  J.  Is  there  *ny  instance  of  such  an  allegation  of  special 
damage  ?    The  argument  would  apply  to  almost  every  witness  whose 

(a)  Cited  in  Month  t.  Foote,  8  Taunt  457.    Reported,  as  Rotheroe  t.  JBUoil  1  Peake'a 
N.  P.  C.  117,  8d  ed. 
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evidence  is  relied  upon  by  a  plaintiff.]  The  supposition  here  is,  that 
the  witness  had  himself  been  guilty  of  misconduct  in  the  transaction; 
then  the  allegation  would  be  that,  a  loss  having  been  occasioned 
by  his  negligence,  he  represented  to  the  plaintiffs  that  it  was  owing 
to  misconduct  in  Brown,  upon  which  representation  they  brought  an 
action  against  Brown,  and  failed.  The  distinction  between  witnesses 
for  a  plaintiff  and  for  a  defendant  was  taken  in  Morish  v.  Foote; 
but  Burrough,  J.,  said,  "it  would  introduce  an  extreme  anomaly 
in  the  law  if  it  made  any  difference  in  cases  of  this  nature,  whether 
a  witness  was  called  on  one  side  or  on  the  other."  The  argument 
here,  that  the  witness  was  liable  to  an  action  at  the  suit  of  Brown,  and 
therefore  stood  indifferent,  cannot  prevail.  [Lord  Denman,  C.  J.  We 
do  not  think  that  argument  entitled  to  any  weight.] 

Cur.  adv.  vult. 
Lord  DRiviiAir,  C.  J.,  now  delivered  the  judgment  of  the  court. 
This  was  an  action  against  the  defendant,  a  broker,  for  negligently 
delivering  a  certain  quantity  of  oil  of  the  plaintiffs  without  payment ;  the 
declaration  stating  that  the  same  had  been  consigned  to  the  defendant  to 
be  delivered  to  one  Peacock  upon  payment,  and  that  the  defendant 
delivered  it  to  J.  Hare  and  Co.,  without  such  payment.  Upon  the  trial 
before  me  at  Guildhall  at  the  sittings  after  Hilary  term  1837,  Thomas 
Easton  was  called  as  a  witness  for  the  plaintiffs;  and  the  object  of  so 
calling  him  was  to  prove  that  the  delivery  of  the  oil  had  been  directed 
by  himself  under  the  orders  of  the  defendant.  The  witness  described 
himself  as  being  a  lighterman  and  ledgerman ;  that  he  had  been  em- 
ployed by  the  plaintiffs  about  five  years ;  and  that  the  nature  of  his 
employment  was  to  attend  the  brokers  for  their  orders  and  to  hand  them 
over  to  the  captains.  It  subsequently  appeared  that  the  witness  earned 
50/.  or  60/.  a  year  from  the  plaintiffs  by  this  employment.  To  the  com- 
petency of  this  witness  objection  was  made  upon  the  ground  that  he  was 
directly  interested  in  the  event  of  the  suit,  ana  in  fixing  the  liability  upon 
the  defendant.  And  the  question  seems  to  be  reduced  to  this  single 
point,  whether  the  witness,  by  the  share  which  he  came  to  avow  himself 
to  have  had  in  the  transaction,  did  render  himself  liable  to  the  plaintiffs ; 
because,  ?/he  did,  it  seems  impossible  to  distinguish  (favourably  for  the 
plaintiffs  at  least)  the  present  from  those  cases  on  which  reliance  was 
chiefly  placed  in  support  of  the  objection,  and  to  which  we  shall  pre- 
sently advert. 

Now,  certainly,  the  oil  whilst  it  remained  onboard  theBarham,  by  which 
vessel  it  was  consigned  (according  to  the  plaintiffs'  case)  to  the  defend- 
ant's care,  was  in  a  state  of  security.  The  mischief  and  loss  arose  from  its 
being  transhipped  to  another  vessel  which  conveyed  it  away  to  Bristol, 
by  which  the  damage  was  alleged  to  have  been  sustained.  And,  if  that 
act  had  been  done  by  the  witness  without  any  authority  from  the  plain- 
tiffs, and  injury  was  "thereby  incurred,  he  (the  witness)  surely  would  have 
been  responsible.  Such  liability,  therefore,  having  attached  upon  the 
witness  according  to  the  earlier  part  of  his  testimony,  it  comes  next  to 
be  considered,  whether  his  position  can  be  distinguished  from  that  of  a 
servant,  called  for  the  plaintiff  his  master  in  an  action  brought  by  the 
latter  for  some  alleged  negligence  in  the  defendant,  whereby  the  plain- 
tiff's carriage  or  vessel  (whatever  the  case  may  be)  sustained  damage. 
And  we  cannot  see  how  the  interest  of  this  witness  can  be  less  to  shift 
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nis  own  prima  facia  liability  upon  the  defendant,  by  proving  orders 

S'ven  by  the  latter  to  him  to  do  the  thing,  than  that  of  the  servant  (in 
e  cases  alluded  to)  to  clear  himself  of  all  responsibility  to  his  master, 
by  showing  his  own  conduct  in  the  transaction  to  have  been  wholly 
blameless,  and  the  fault  or  negligence  to  have  been  wholly  on  the  side 
of  the  defendant  or  those  representing  him  when  the  mischief  took  place. 
The  responsibility  in  the  present  case  seems  to  be  quite  as  probable  and 
imminent  as  in  those ;  and  in  those  cases  we  consider  the  rule  now  to  be 
too  well  settled  to  admit  of  doubt  or  question. 

Thus  in  the  case  of  Miller  v.  Falconer,  1  Camp.  251,  which  was  an 
action  against  the  defendant  for  negligently  running  against  the  plaintiff's 
cart  with  a  dray,  the  servant  of  the  latter  who  was  driving  the  cart  was 
held  to  be  incompetent  by  Lord  Ellenborough  without  a  release.  The 
like  is  reported  by  Gibbs,  C.  J.,  in  the  case  of  Morish  v.  Foote,  8  Taunt. 
457,  (4  Eng.  Com.  Law  Reps.  164 ;)  S.  C.  (as  Rotheroe  v.  Elton,)  Peake's 
N.  P.  C.  117,  3d  ed.,  to  have  been  ruled  by  Lord  Kenyopt  as  to  a 
shipowner;  where,  in  an  action  on  a  policy  on  goods  on  board  that  ship, 
he  was  called  to  prove  her  seaworthy,  the  defence  being  that  she  was 
not  And  in  the  case  just  mentioned,  of  Morish  v.  Foote,  a  case  precisely 
the  same  in  its  circumstances  again  occurred ;  and  the  Court  of  Com- 
mon Pleas  upon  full  argument  held  the  plaintiff's  servant  incompetent 
without  a  release. 

It  has  been  urged  that  there  is  a  marked  distinction  in  actions  of  this 
description  between  the  case  of  a  plaintiff  and  a  defendant :  that  in  the 
latter  instance  the  servant  is  necessarily  called  to  rebut  the  charge  of 
negligence,  which  is  to  render  him  liable  to  his  employer ;  for  that,  unless 
some  case  had  been  made  against  the  defendant,  his  ("the  servant's)  testi- 
mony would  not  be  required :  whereas  in  the  former  it  stands  at  least 
indifferent,  whether  any  suggestion  of  negligence  will  be  made  against 
the  servant  or  not ;  and  indeed  in  the  then  sjate  of  things,  when  the  objec- 
tion is  made,  the  presumption  is  rather  the  other  way.  Whether,  if  this 
had  been  res  integra,  this  distinction  might  have  been  considered  of  any 
importance,  it  is  unnecessary  now  to  inquire,  for  it  was  pressed  upon  the 
notice  of  the  Court  of  Common  Pleas  in  the  case  (already  referrea  to)  of 
Morish  v.  Foote,  without  affecting  the  conclusion  at  which  they  arrived. 

Being  of  opinion,  therefore,  that  the  law  is  settled  by  those  cases,  and 
that  the  objection  of  interest  in  the  present  instance  is  at  least  as  strong 
(and  we  need  not  go  further,)  we  think  the  witness  was  incompetent,  and 
that  there  must  be  a  new  trial. 

Rule  absolute. 
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BURROUGHS  against  HODGSON.— p.  499. 

Where  defendant  in  an  action  of  debt  pleads,  1.  As  to  all  but  a  parcel  of  the  sum  claimed,  that 
he  never  was  indebted :  2.  As  to  such  parcel,  that  defendant  was  indebted  in  no  more,  and 
that  the  same  was  recoverable  in  a  court  of  requests  having  exclusive  jurisdiction,  Semblt, 
that  such  second  plea  may  commence  as  an  answer  to  part  only  of  the  declaration,  and  neett 
not  be  pleaded  to  the  whole  1 

Where  such  court  of  requests  has  exclusive  jurisdiction  of  debts  up  to  a  certain  amount,  the 
plea  must  state  in  terms  that  defendant  was  not  indebted  beyond  that  amount.  It  is  not 
sufficient  to  allege  that  he  was  not  indebted  in  beyond  a  smaller  sum,  which  is  specified : 

For  a  plea  must  be  shaped  so  that  the  averments,  if  traversed,  will  be  material  and  conclusive 
whether  found  for  plaintiff  or  defendant;  and  this  averment  would  not  be  so,  if  found  for  the 
plaintiff, 

Debt.  The  declaration  claimed  6/.  for  goods  sold  and  delivered, 
and  6/.  as  due  on  an  account  stated :  damages  6/.  Pleas.  1  (a)  The 
defendant,  "  as  to  the  several  monies  in  which  the  defendant  is  in  the 
declaration  mentioned  to  have  been  indebted  to  the  plaintiff,  except  as 
to  1/.  13$.  8d.  parcel  of  the  said  monies,  says  that  he  never  was  indebted, 
except  as  to  the  said  sum  of  1/.  13*.  8d.,  in  manner  and  form,"  &c; 
and  of  this,  &c.  (conclusion  to  the  country.)  2.  And,  as  to  the  said 
1/.  13*.  8d.9  parcel  as  aforesaid,  the  defendant,  &c,  (actionem  non,) 
"  because  he  says  that  the  10th  day  of  October  next  after  the  making 
and  passing  a  certain  act  of  parliament  made,"  &c,  (stat.  6  &  7  W.  4,  c. 
xxx vii.,  local  and  personal,  public,)  "  entitled, '  An  act  to  repeal  two  act? 
of  the  reign  of  King  George  II.  for  the  recovery  of  small  debts  within  the 
city  and  liberty  of  Westminster,  and  for  granting  more  effectual  power 
for  that  purpose,'  (b)  elapsed  before  the  commencement  of  this  suit : 
and  the  defendant  further  says  that,  at  the  time  of  the  commencement 
of  this  suit,  he  the  defendant  was  not  indebted  to  the  plaintiff  to  a 
greater  amount  than  the  said  sum  of  1/.  13*.  8d."  (Then  followed  the 
proper  averments  to  bring  the  debt  within  the  jurisdiction  of  the  West- 
minster Court  of  Requests  mentioned  in  the  act.)  "  And  the  defendant 
further  says  that,  before  and  at  the  time  of  the  commencement  of  this 
suit,  the  said  debt  of  1/.  13*.  8d.9  being  a  debt  not  exceeding  40*.,  was 
recoverable  by  the  plaintiff  against  and  from  the  defendant  in  the  said 
Court  of  Requests  by  virtue  of  the  first  mentioned  act ;  and  that  #ie 
plaintiff  brought  this  action  as  to  the  said  sum  of  1/.  13*.  8d.  in  this 
honourable  Court  contrary  to  the  form  of  the  same  act."  Verification, 
and  prayer  of  judgment  if  plaintiff  ought  to  have  or  maintain  his 
action  as  to  the  1/.  13*.  8d. 

Replication  joining  issue  on  the  first  plea.  Demurrer  to  the  second 
plea,  assigning  causes  which  will  sufficiently  appear  by  the  argument 
The  demurrer  was  argued  in  last  Michaelmas  term,  (c) 

(a)  The  second  plea  only  was  set  out  in  the  paper  books ;  but  the  Court  desired  to  see  the 
first  also,  before  giving  judgment :  and  Patteson,  J.,  observed  that,  where  a  plea  demurred  tm 
contained  a  reference  to  something  partly  answered  in  another  plea,  the  rule  Hil.  8  &  9  G.  4. 
7  B.  &  C.  642,  did  not  prevent  the  insertion  of  such  other  plea  in  the  demurrer-book. 

(b)  8ect  1  repeals  the  former  acts  from  and  after  the  10th  October,  1836. 

Sect  37  empowers  the  commissioners  under  this  act  to  decide  all  disputes  and  differences 
between  party  and  party  for  any  sum  not  exceeding  5/.,  in  all  actions  or  causes  of  debt  except 
as  after  (in  sect  38)  mentioned. 

Sect  86  enacts  that  no  action  for  any  debt  not  exceeding  40#.,  and  recoverable  by  this  act  in 
the  said  court  of  requests,  shall  be  brought  against  any  person  residing  within  the  jurisdiction, 
in  any  other  court ;  but  the  clause  preserves  the  jurisdiction  of  his  Majesty's  courts  of  record 
at  Westminster  or  other  courts  in  cases  where  the  debt  shall  exceed  40*. 

(e)  November  13th.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Js. 
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W.  H.  Watson  for  the  plaintiff.  First:  the  plea  is  demurrable, 
because  it  begins  as  an  answer  to  part  of  the  declaration,  but  in  fact 
answers  the  whole  :  Gray  v.  Pindar,  2  B.  &  P.  427.  See  notes  (3) 
and  (g)  to  Earl  of  Manchester  v.  Vale,  1  Wms.  Saund.  28.  Secondly, 
The  plea  ought  to  have  been  (to  the  whole  declaration)  that  the  debt 
did  not  exceed  40$.  The  precedents  are  so.  Here  the  allegation  is,  as 
to  1/.  13*.  8d.,  that  the  defendant  was  not  indebted  to  the  plaintiff  in  a 
greater  amount  than  that  sum :  to  reply  that  he  was,  would  have  been 
tendering  an  immaterial  issue ;  and  it  was  not  incumbent  on  the  plain- 
tiff to  reply  that  the  debt  exceeded  40*.,  when  the  defendant  had  not 
specifically  alleged  the  contrary. 

E.  V.  Williams,  contri.  There  are  two  pleas,  which,  together, 
constitute  one  entire  answer  to  the  declaration.  The  defence  could  not 
have  been  pleaded  otherwise.  Had  the  defendant  professed  to  answer 
the  declaration  in  a  single  plea,  he  must  have  concluded  with  a  verifi- 
cation, and  yet  in  the  body  of  the  plea  he  must  have  denied  a  positive 
averment  in  the  declaration,  namely,  that  the  debt  was  of  a  greater 
amount  than  1/.  13*.  8rf.  He  could  not  pass  over  that  averment  and 
plead  that  a  debt  alleged  to  be  61.  was  only  1/.  13s.  8d.  In  Gardner 
v.  Jessop,  2  Wils.  42,  pleas  like  the  present  were  pleaded,  and  not 
objected  to.  In  Gray  v.  Pindar,  which  was  an  action  of  assumpsit  on 
a  note  payable  by  instalments,  the  defendant  pleaded,  as  to  the  several 
causes  of  action  in  the  declaration  mentioned  except  as  to  one  instal- 
ment, that  the  said  several  causes  of  action  in  the  said  declaration 
mentioned  did  not,  nor  did  any  of  them,  accrue  within  six  years,  &c; 
and  the  plea  was  demurred  to  as  inconsistent,  because  it  admitted  one 
instalment  to  be  due,  and  yet  professed  to  bar  the  plaintiff  as  to  all  the 
causes  of  action  stated  in  the  declaration.  That  plea,  no  doubt,  was 
erroneous,  because  the  action  lay  for  each  separate  instalment ;  but 
here  the  pleading  is  different.  The  defendant  first  states,  as  his  defence 
in  substance  is,  that  he  owed  no  more  than  1/.  13*.  8d.;  and  he  then,  as 
to  that  sum,  pleads  the  Court  of  Requests  Act.  If  the  second  plea  not 
only  gives  an  answer  as  to  the  1/.  13*.  8d.  bul  would  also  bar  the  whole 
action,  that  is  no  vice  in  the  pleading.  The  case  is  analogous  to  that 
in^vhich  a  defendant  pleaded  that,  since  the  cause  of  action  accrued, 
the  plaintiff  took  a  husband,  and  he  released  to  the  defendant,  Dame 
Dudley's  Case,  Moore,  25 :  there  the  coverture  would  have  been  a 
complete  answer,  but  the  plea  was  held  not  to  be  double.  The  plaintiff 
here  might  have  taken  a  material  issue  by  averring  that  the  debt 
exceeded  40*.  A  defendant  is  not  obliged  to  plead  so  that  issue  may  be 
taken  by  following  the  very  words  of  the  plea.  Denying  that  the 
defendant  owed  more  than  1/.  13*.  8d.,  is  denying,  a  fortiori,  that  the 
debt  exceeded  40*. 

W.  H.  Watson  in  reply.  In  Gardner  v.  Jessop.  2  Wils.  42,  there 
was  a  plea  of  non  assumpsit  except  as  to  1/.  13*.  8d.;  and,  as  to  that 
sum,  the  defendant,  in  a  second  plea,  pleaded  the  Middlesex  County 
Court  Act.  Here  the  second  plea  professes  to  give  an  answer  as  to  part 
only  of  the  debt,  but  proceeds  to  aver  that  the  defendant  was  not 
indebted  in  more  than  1/.  13*.  8d.,  and  then  alleges  the  statute. 

Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  an  action  of  debt  for  goods  sold  and  delivered.    The  de 
fendant  pleaded  as  to  all  but  1/.  13*.  8d.  that  he  never  was  indebted  , 
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and,  as  to  that  sum,  stat.  7  W.  4,  c.  cxxxvii.,  commonly  called  the  West- 
minster Court  of  Requests  Act.  This  part  of  the  plea  contained, 
amongst  other  averments,  the  following :  "  And  the  defendant  further 
says  that,  at  the  time  of  the  commencement  of  this  suit,  he  the  defendant 
was  not  indebted  to  the  plaintiff  to  a  greater  amount  than  the  said  sum 
of  1/.  13*.  8d."  The  defendant  demurred;  and  upon  the  argument 
two  grounds  of  demurrer  were  insisted  on.  First,  That  the  plea  begins 
as  an  answer  to  part,  but  is  in  truth  an  answer  to  the  whole  of  the  de- 
claration. Secondly,  That  no  material  issue  can  be  taken  on  the  aver- 
ment above  set  forth,  inasmuch  as,  thougli  the  defendant  should  be 
found  indebted  in  a  greater  amouut  than  1/.  13.?.  8d.,  yet  if  the  amount 
were  under  forty  shillings  the  case  would  be  equally  within  the  Cour* 
of  Requests  Act,  and  therefore  the  averment,  in  order  to  be  traversable, 
ought  to  have  been  "that  the  defendant  was  not  indebted  to  the  amouut 
of  forty  shillings." 

With  respect  to  the  first  objection,  it  appears,  upon  an  examination 
of  the  precedents,  that  it  has  been  usual  to  plead  such  a  plea  to  the 
whole  declaration.  The  form  usually  adopted  is  in  truth  a  denial  of 
part,  and  a  confession  and  avoidance  of  the  residue  of  the  declaration, 
yet  not  severing  the  parts  in  the  introduction  of  the  plea.  On  the  pre- 
sent record,  the  parts  are  severed  in  the  introduction  to  the  plea ;  for  the 
answer  of  "never  indebted"  to  part,  and  of  the  Court  of  Requests  Act 
to  the  residue,  together,  form  but  one  plea  to  the  whole  declaration ; 
and,  in  this  respect,  the  plea  is  more  in  conformity  with  the  ordinary 
rules  of  pleading  than  that  which  is  usually  adopted.  There  is  nothing 
inconsistent  in  the  statement  in  the  introduction,  that  the  1/.  13*.  8d.  is 
parcel  of  "  the  several  monies  in  which  the  defendant  is  in  the  declara- 
tion mentioned  to  have  been  indebted  to  the  plaintiff,"  with  a  denial 
that  he  was  in  truth  indebted  in  any  further  sum ;  and  the  peculiar  na- 
ture of  the  defence  given  by  the  Court  of  Requests  Act  makes  it  almost 
impossible  to  shape  that  defence  according  to  the  strict  rules  of  pleading. 
But  we  are  not  obliged  to  determine  this  point ;  for  upon  the  second 
objection  we  are  of  opinion  that  judgment  must  be  given  for  the  plain- 
tiff. If  any  averment  at  all  as  to  the  amount  of  the  debt  be  necessaiy 
the  form  commonly  used  is  clearly  the  correct  and  proper  one ;  namely, 
that  the  defendant  was  not  indebted  to  the  plaintiff  "in  any  sums  of 
money  amounting  to  forty  shillings,"  or  "to  the  amount  of  forty  shil- 
lings." On  such  an  averment  a  material  issue  might  be  taken ;  and, 
though  it  is  true  that,  if  the  present  averment  be  traversed  and  found 
for  the  defendant,  it  would  be  material  and  conclusive,  yet  if  found  for 
the  plaintiff  it  would  be  otherwise.  The  plaintiff,  however,  is  entitled 
to  have  the  plea  of  the  defendant  so  framed  as  that  the  averments  in  it, 
if  traversed,  will  be  material  and  conclusive  whichever  way  they  be 
found ;  and  their  not  being  so  framed  is  a  good  ground  of  demurrer 
If,  indeed,  the  averment  was  immaterial  and  might  be  struck  out  alto- 
gether, the  plaintiff  would  have  no  ground  to  complain.  But  it  is  clear 
that  the  defendant  must  show  in  some  way  upon  the  face  of  his  plea 
that  the  cause  of  action  is  under  forty  shillings:  otherwise  the  jurisdic 
lion  of  this  Court  is  not  taken  away  by  the  Court  of  Requests  Act.  The 
averment,  therefore,  cannot  be  said  to  be  immaterial,  and  cannot  bo 
struck  out.  In  the  case  of  Gardner  v.  Jslwp,  2  Wils.  42,  the  plea 
contained  no  such  averment,  and  was  in  other  respects  similar  to  the 
vol,  xxxvi. — 18 
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present  plea ;  but  that  case  turned  upon  the  replication,  which  raised 
an  entirely  different  point  $  and  the  form  of  the  plea  was  not  discussed. 

Judgment  for  the  plaintiff! 


WOLLEN  against  SMITH.— p.  505. 

Where  a  defendant  pleads  puis  darrein  continuance,  the  plaintiff  may  always  discontinue  with- 
out  payment  of  costs. 

Therefore,  where  defendant  (after  plea)  pleaded  his  bankruptcy  and  certificate  puis  darrein  con- 
tinuance, and  plaintiff  thereupon  took  out  a  summons  for  leave  to  discontinue  without  cost*, 
it  was  held  that  he  was  entitled  so  to  do,  and  that  defendant  could  not  be  allowed  to  sign  judg- 
ment of  nan  proa  for  want  of  a  declaration.  Stat  6  G.  4,  c.  16,  a,  59,  is  not  applicable  when 
a  certificate  in  bankruptcy  is  pleaded  puis  darrein  continuance. 

E.  James  had  obtained  a  rule  in  Michaelmas  term,  1837,  calling  upon 
the  plaintiff  to  show  cause  why  the  summons  taken  out  in  this  cause  on 
1st  April,  1838,  should  not  be  discharged,  and  why  the  defendant  should 
not  be  at  liberty  forthwith  to  sign  judgment  for  want  of  a  replication. 

In  the  last  term  (8th  November,  1838,  (a)  )  Humfrey  showed  cause, 
and  E.  James  was  heard  in  support  of  the  ride.  The  circumstances  of 
the  case,  and  the  arguments  and  authorities  adduced,  will  fully  appear 
from  the  judgment 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange.  The  defendant  became  bankrupt,  and  a  fiat  issued  against 
him  on  the  6th  July,  1836.  He  was  arrested  in  this  action  in  the  month 
of  November  in  the  same  year.  The  plaintiff  declared  in  February, 
1837 ;  and  the  defendant  pleaded  in  the  same  month,  that  he  did  not  ac- 
cept. After  pleading,  he  obtained  his  certificate;  and,  on  the  27th 
March,  pleaded  it  puis  darrein  continuance.  He  then  ruled  the  plain- 
tiff to  reply,  who  took  out  a  summons  for  leave  to  discontinue  without 
costs.  The  learned  Judge,  before  whom  it  was  heard,  referred  the  par- 
ties to  the  Court ;  and,  accordingly,  the  defendant  obtained  a  rule  nisi  to 
discharge  the  summons,  and  to  be  at  liberty  to  sign  judgment  of  non  pros 
for  want  of  a  replication ;  which  was  argued  in  last  Michaelmas  term. 

On  the  part  of  the  defendant,  the  case  was  said  to  be  similar  to  those 
of  Thompson  v.  Percival,  5  B.  &  Ad.  925,  935,  (27  E.  C.  L.  R.  241 ;) 
and  Jlugarde  v.  Thompson,  2  M.  &  W.  617,  in  which  it  was  held  that 
a  plaintiff  cannot  avail  himself  of  sect.  59  of  stat.  6  G.  4,  c.  16,  so  as  to 
discontinue  without  costs,  unless  he  has  proved  under  the  fiat,  or  at  least 
procured  a  claim  to  be  entered.  The  case  of  Harris  v.  James,  9  East, 
82,  was  also  referred  to ;  in  which  a  defendant,  who  obtained  his  cer- 
tificate after  declaration,  but  before  plea,  was  held  to  be  entitled  to  plead 
it  in  bar,  and  to  have  the  costs  of  the  action,  as  he  would  on  any  other 
successful  plea  in  bar. 

On  the  part  of  the  plaintiff  it  was  urged  that  this  case  differs  entirely 
from  those  cited ;  inasmuch  as  it  arises  upon  a  plea  puis  darrein  con- 
tinuance, and  is  wholly  independent  of  sect.  59  of  stat.  6  G.  4,  c.  16  : 
that  every  plea  puis  darrein  continuance  confesses  that  the  action  is 
rightly  brought  and  maintained  up  to  the  time  of  that  plea ;  for  the 
form  of  the  plea  is,  that  the  plaintiff  ought  not  further  to  maintain  bi« 
(a)  Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Jf. 
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action :  that  the  plaintiff  is  in  no  case  compellable  to  go  on  with  his 
action  after  such  a  plea,  but  may  admit  the  truth  of  the  defence  which 
has  arisen,  and  abandon  his  action  without  being  liable  to  costs.  In 
support  of  this  position,  the  case  of  Baker  v.  Morrey,  1  Moore  & 
Payne,  138,  (17  E.  C.  L.  R.  168,)  was  cited;  in  which  the  Court  of 
Common  Pleas  stayed  the  proceedings  on  a  judgment  of  non  pros 
signed  under  similar  circumstances  to  the  present,  without  costs.  Lyt~ 
t let on  v.  Cross,  4  B.  &  C.  117,  (10  E.  C.  L.  R.  285,)  was  also  referred 
to  for  the  same  general  doctrine :  and  Lindo  v.  Simpson,  2  Smith's 
Rep.  659,  might  have  been  added. 

We  are  of  opinion  that  these  cases  fully  support  the  plaintiffs  argu- 
ment :  and,  without  at  all  impeaching  the  authority  of  Thompson  v. 
Percival,  and  Augarde  v.  Thompson,  in  both  which  cases  the  motions 
were  professedly  grounded  on  sect.  59  of  stat  6  G.  4,  c.  16,  and  the 
only  question  was,  whether  the  requisites  of  that  section  had  been 
complied  with,  we  hold  that,  after  pleading  puis  darrein  continuance, 
the  defendant  cannot  force  the  plaintiff  on,  but  the  latter  is  entitled 
to  discontinue  his  action  without  costs. 

The  present  rule  must  therefore  be  discharged,  but  without  costs : 
and  the  plaintiff  has  liberty  to  discontinue  without  costs. 

The  same  rule  must  be  pronounced  in  the  case  of  Horncastle  v. 
Smith  ;  and  in  the  case  of  Price  v.  Morgan,  in  which  the  same  point 
arose  in  a  different  form,  the  rule  must  be  made  absolute. 

Ordered  accordingly. 


PALMER  against  TEMPLE.— p.  508. 

Where  A.  agrees  to  demise  a  house  to  B.  for  a  term,  in  consideration  of  300Z.  then  paid  "  by 
way  of  deposit,  and  in  part  of  bhOOL"  the  whole  purchase  money,  possession  to  be  delivered 
and  accepted  on  a  day  named,  and  B.  agrees  to  accept  such  demise,  but,  on  the  day,  refuses 
to  accept,  and  A.  afterwards  disposes  of  the  house  to  a  third  party,  Quaere,  whether,  in  the 
absence  of  any  provision  that  the  deposit  shall  be  forfeited,  or  of  any  clause  in  the  agreement, 
except  as  above,  showing  the  intention  of  the  parties  in  this  respect,  B.  can  recover  the  deposit 
from  A.? 

The  intention  may  be  collected  from  other  parts  of  the  agreement 

Thus,  where  there  was  a  distinct  clause  providing  that  either  party  making  default  should  forfeit 
1000/1,  it  was  held  that  the  deposit  was  not  to  be  forfeited,  and  might  be  recovered  back  on 
A's.  disposing  of  the  house  as  above. 

But  that  it  could  not  be  recovered  back  before  A.  disposed  of  the  house. 

Under  the  above  circumstances,  an  action  brought  for  the  deposit  after  the  day  named  in  the 
agreement,  but  before  A.  had  disposed  of  the  house,  having  failed,  was  held  no  estoppel  to  an 
action  brought  after  A.  had  disposed  of  the  house.  And  it  was  held  that  the  facts  negatived 
a  plea  that  the  causes  of  the  two  actions  were  identical. 

Assumpsit  for  300/.  had  and  received,  300/.,  interest,  and  300/.  on  an 
account  stated. 

Pleas.     1.  Non  assumpsit.     Issue  thereon. 

2.  That  plaintiff  ought  not  to  be  admitted  to  say  that  defendant  was 
indebted  to  plaintiff  in  the  said  sum  of  300/.,  or  any  part  thereof,  for  mo- 
ney received  by  defendant  for  the  use  of  plaintiff,  or  that  defendant  pro- 
mised to  pay  the  last-mentioned  sum  or  any  part  thereof  to  plaintiff, 
because  he  saith  that,  before  the  commencement  of  this  suit,  viz.  2d 
July,  1835,  &c:  The  plea  then  stated  an  action  brought  in  K.  B.  by 
plaintiff  against  defendant  on  promises;  declaration  therein,  12th  No* 
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vember,  1835,  for  that  defendant  on  1st  October,  1835  was  indebted  to 
plaintiff  in  1000/.  for  money  had  and  received  by  defendant  for  the  use 
of  plaintiff:  plea  by  defendant  in  the  said  former  suit,  that  he  did  not 
promise,  &c. :  issue :  trial  of  the  said  issue  on  1 5th  December,  1835,  at 
Guildhall,  London,  before  Lord  Denman,  C.  J.,  &c. ;  and  finding  by 
the  jury  that  defendant  did  not  promise  in  manner,  &c. ;  whereupon, 
afterwards  and  before  the  commencement  of  this  suit,  viz.  1 9th  Febru- 
ary, 1836,  it  was  considered,  in  and  by  the  said  Court,  in  the  said 
former  action,  that  plaintiff  should  take  nothing  by  his  said  writ,  but 
that  he  should  be  in  mercy,  &c,  and  that  defendant  should  go  thereof 
without  day,  &c,  as  by  the  record,  &c. :  which  said  judgment  still  re- 
mains in  full  force,  &c.     Averment  that  the  300/.,  in  the  first  count  ot 
the  declaration  in  this  action  above  mentioned,  was  and  is  part  and  par- 
cel of  the  said  1000/.  mentioned  in  the  declaration  in  the  said  former 
suit ;  and  that  the  said  supposed  promise  in  the  said  first  count  men- 
tioned, and  the  supposed  promise  in  the  said  declaration  in  the  said 
former  suit  mentioned,  as  to  the  said  300/.,  parcel  of  the  1000/.  men- 
tioned in  the  said  last  mentioned  declaration,  are  one  and  the  same* 
&c. ;  and  that  defendant  did  not  promise  in  respect  of  the  sum  of  money 
in  the  said  first  count  of  the  declaration  in  this  action  above  mentioned, 
otherwise  than  as  was  alleged  in  the  declaration  in  the  said  former  ac- 
tion as  to  the  said  sum  of  300/.,  parcel,  &c. :  and  the  said  supposed 
cause  of  action  in  the  first  count  of  the  declaration  in  this  action  men- 
tioned, and  the  said  supposed  cause  of  action  in  respect  whereof  the 
plaintiff  declared  against  the  defendant  in  the  said  former  action,  as  to 
the  said  300/.  parcel,  &c,  are  the  same  identical  supposed  cause  of  ac- 
tion, &c.     Verification,  and  prayer  of  judgment  if  the  plaintiff  ought 
to  be  admitted,  &c.  (as  in  the  introduction.)     Replication.     That,  al- 
though true  it  is  that  plaintiff  did  implead,  &c,  and  that  defendant  did 
plead,  &c,  and  that  such  proceedings  were  had  in  the  said  action  in 
manner  and  form  as  defendant  hath  above  in  his  said  last  plea  in  that 
behalf  alleged,  and  although  true  it  is  that  it  was  considered,  &c.  (stat- 
ing the  judgment  in  the  former  action,  as  in  the  plea,)  in  manner  and 
form,  &c. ;  for  replication  nevertheless,  &c,  that  the  said  defendant  of 
his  own  wrong,  and  without  the  residue  of  the  cause  in  the  said  last 
plea  alleged,  broke  the  promise  in  the  said  declaration  mentioned,  so 
far  as  the  same  relates  to  the  said  cause  of  action  in  the  first  count  of 
the  said  declaration  mentioned :  conclusion  to  the  country.     Joinder. 

On  the  trial  before  Williams,  J.,  at  the  Middlesex  sittings  in  Easter 
term,  1837,  it  appeared  that  the  defendant  and  plaintiff  executed  an  in- 
strument, entitled- a  memorandum  of  agreement,  dated  15th  June,  1835, 
between  the  defendant  of  the  one  part  and  the  plaintiff  of  the  other,  the 
material  parts  of  which  were  as  follows. 

"  First. — The  said  Charles  Temple,  in  consideration  of  the  sum  of 
300/.  to  him  now  paid  by  the  said  William  Palmer,  as  the  said  C.  T. 
doth  hereby  acknowledge,  (by  way  of  deposit,  and  in  part  of  the  sum 
of  5,500/.  the  consideration  agreed  between  the  parties  to  be  given  by 
the  said  W,  P.  for  purchase  of  the  messuage  or  tenement  hereinafter 
mentioned? and  for  the  trade,"  &c.,)  "and  of  the  residue  of  such  pur- 
chase money  to  be  paid  as  hereinafter  stipulated,  agrees  that  he  and  all 
(if  any)  other  necessary  parties  will,  on  or  before  the  24th  day  of  June 
instant,  demise  unto  the  said  W.  P.,  his  executors,  administrators,  and 
assigns,  or  to  such  person  as  he  shall  appoint,  all  that  messuage,"  &c, 
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11  for  the  term  of,"  &c.  (specifying  term  and  rent.)  "  And  the  said  C. 
T.  agrees  to  deliver  to  the  said  W.  P.  the  possession  of  the  said  mes- 
suage," &c.,  "  on  or  before  the  said  24th  day  of  June  instant,"  &c.  (Then 
followed  stipulations  for  allowances  to  be  made,  and  for  the  sale  by 
defendant  to  plaintiff,  by  valuation,  of  certain  property  on  the  premises, 
with  some  other  provisoes,  not  material  here.)  "  Secondly. — For  the 
considerations  aforesaid,  the  said  W.  P.  agrees  to  accept  such  lease 
without  requiring  evidence  of  the  title  of  the  said  C.  T.  to  grant  the 
same,  other  than,"  &c.,  "  and  to  pay  the  said  C.  T.  the  sum  of  5200/., 
residue  of  the  purchase  money  agreed  to  be  given  by  him  for  the  said 
messuage  or  public  house,  and  the  trade,  &c,  thereof,  as  before  men- 
tioned, on  the  execution  of  the  said  lease  and  the  delivery  thereof  to 
him,  and  of  the  said  licences  duly  assigned,  and  the  possession  of  the 
said  public  house  and  premises  as  aforesaid.  And  he  further  agrees," 
&c.  (as  to  payment  for  fixtures,  &c.,)  "  and  in  all  other  respects  to  fulfil 
this  agreement  on  his  part ;  and  at  the  same  time  execute  and  deliver 
a  counterpart  of  such  lease  to  the  said  C.  T.  Thirdly," — (After  a  pro- 
vision respecting  the  expence  of  completing  the  agreement,)  "  it  is  fur- 
ther agreed  that,  if  either  of  the  parties  shall  refuse  or  neglect  to  perform 
this  agreement  on  his  part,  he  shall  pay  unto  the  other  of  them,  who 
shall  be  willing  to  complete  the  same,  the  sum  of  1000/.,  as  or  in  the 
nature  of  liquidated  damages,  and  to  be  sued  for  in  any  of  his  Majesty's 
courts  of  law  of  record  accordingly."  By  a  memorandum  indorsed  on 
the  agreement,  the  time  for  carrying  it  into  effect  was  extended  to  the 
29th  of  June. 

On  the  day  last  mentioned  the  agents  of  the  parties  attended,  and  the 
valuation  was  gone  into,  but  was  not  completed  till  ten  o'clock  at  night. 
Possession  was  demanded  on  behalf  of  the  plaintiff  at  a  quarter  before 
twelve :  the  defendant's  agent  offered  to  give  possession  of  the  bulk  of 
the  property  ;  but  the  plaintiffs  agent  insisted  upon  having  actual  posses- 
sion of  the  whole,  including  certain  cottages  in  which  the  tenants  were  then 
sleeping.  The  defendant's  agent  complained  of  such  a  demand  being 
made  at  that  hour  of  the  night ;  but,  upon  the  plaintiff's  agent  insisting 
upon  having  possession  before  twelve  o'clock,  offered  to  go  and  give 
possession  immediately.  The  plaintiff's  agent,  however,  after  a  little 
delay,  said  that  it  was  too  late,  it  being  past  twelve  o'clock. 

On  2d  July,  1835,  the  plaintiff  brought  an  action  of  assumpsit  against 
the  defendant  for  a  breach  of  the  agreement,  and  for  money  had  and 
received.  The  defendant  pleaded  non  assumpsit  generally ;  and,  to  the 
count  on  an  agreement, — First,  that  he  was  ready  to  perform,  but  the 
'laintiff  was  not ; — Secondly,  That  the  agreement  was  not  performed, 
in  consequence  of  the  plaintiff  refusing  to  complete  unless  the  defendant 
would  give  possession  of  part  of  the  premises,  as  to  which  plaintiff  had 
discharged  defendant  from  giving  possession.  Thirdly,  That  the  com- 
pletion of  the  agreement  was  prevented  by  the  plaintiff  not  valuing  the 
stock.  Issues  being  joined  on  these  pleas,  the  cause  was  tried  before 
Lord  Denman,  C.  J.,  at  Guildhall,  on  15th  December,  1835,  when  the 
above  facts  were  proved.  It  further  appeared  that  on  21st  July,  1835, 
the  defendant  had  underlet  the  premises  to  a  third  party.  No  evidence 
was  given  showing  a  loss  by  the  defendant  in  consequence  of  any 
difference  in  the  terms  of  the  two  bargains.  The  Lord  Chief  Justice, 
in  leaving  the  issues  to  the  jury,  told  them,  as  to  the  count  for  money 
had  and  received,  that  the  action  would  lie  for  the  deposit,  if  the  dc- 
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fendaut  had  broken  the  agreement,  or  if  the  contract  had  failed  by  mu- 
tual abandonment,  but  not  if  the  plaintiff  had  broken  it ;  but  that  the 
underletting  on  21st  July  was  not  to  be  taken  into  consideration,  the 
action  having  been  commenced  on  the  2d ;  and  his  lordship  left  it  to 
the  jury  to  say  whether  the  defendant  did  his  part  in  performing  the 
contract,  (a)  The  jury  found  for  the  defendant,  and,  finally,  a  verdict 
was  entered  for  him  on  all  the  issues,  except  so  much  of  the  issue  on 
non  assumpsit  as  related  to  the  count  on  the  agreement ;  and,  as  to  so 
much,  the  verdict  was  entered  for  the  plaintiff. 

The  plaintiff's  counsel  in  the  present  action  did  not  dispute  the  pro- 
priety of  the  finding  of  the  jury  in  the  first  action ;  but  contended  that 
the  plaintiff  was  now  entitled  to  recover  the  deposit  in  consequence  of 
the  defendant  having,  by  the  underlease  of  July  21st,  1835,  put  it  out 
of  his  own  power  to  complete  the  agreement.  Under  the  direction  of 
the  learned  Judge,  a  verdict  was  found  for  the  defendant  on  both  issues, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff.  In 
Easter  term,  1837,  Thesiger  obtained  a  rule  accordingly.  In  Michael- 
mas term  last,  (b) 

Sir  J.  Campbell,  Attorney-General,  Kelly,  and  Sir  TV.  W.  Follete, 
showed  cause.  The  defendant  is  entitled  to  retain  the  verdict  on  each 
issue.  The  money  was  not  had  and  received  to  the  use  of  the  plaintiff, 
because  the  failure  to  perform  the  contract,  which  alone  could  give  the 
plaintiff  a  right  to  demand  the  deposit  back,  was  occasioned  by  himself. 
Spratt  v.  Jeffery,  10  B.  &  C.  249,  (21  E.  C.  L.  R.  64,)  shows  that  a 
party  who  agrees  to  purchase,  and  makes  a  deposit,  cannot  recover  it 
back  if  the  other  party  has  been  ready  to  perform  his  contract.  That 
was  the  position  of  the  parties  here,  at  the  time  when  the  agreement 
was  to  have  been  performed,  at  which  time  the  plaintiff  renounced  the 
contract.  It  is  now  said  that  the  defendant  has  altered  the  legal  position 
of  the  parties,  by  making  it  impossible  for  himself  to  perform  the  con- 
tract. But  he  can  no  longer  be  called  on  to  do  so :  the  deposit  is  abso- 
lutely forfeited.  [Patteson,  J.  Could  the  plaintiff,  by  any  act  of  his, 
destroy  the  defendant's  right  to  sue  for  breach  of  contract,  or  to  claim  a 
specific  performance?  And,  if  the  defendant  retained  such  a  right, 
must  he  not  also  have  been  answerable  still  for  the  deposit  ?]  The  de* 
fendant  has  such  a  right ;  but  it  does  not  follow  that  he  is  to  answer 
for  the  money,  except  that  the  deposit  will  go  in  reduction  of  damages. 
[Patteson,  J.  Suppose  the  damages  were  less  than  the  deposit  ?] 
Then  the  verdict  would  be  for  nominal  damages  only ;  and  the  plaintiff 
would  have  occasioned  the  loss  by  his  own  fault.  On  any  other  view, 
the  result  would  be  that  the  defendant  was  perpetually  bound  to  retain 
the  property  unsold.  The  deposit  is  made  by  way  of  indemnifying  the 
seller  against  the  breach  of  the  agreement,  with  the  understanding  that,  * 
if  the  agreement  be  carried  into  effect,  the  money  shall  go  in  part  pay- 
ment, and,  if  not,  it  shall  be  retained  as  indemnity.     [Coleridge,  J, 

(a)  His  lordship  stated  that  the  main  question  was,  by  whose  default  the  agreement  had  re- 
mained unperformed ;  he  observed  that  it  was  not  necessary  to  the  performance  that  possession 
should  be  given  by  actually  turning  out  all  persons  upon  the  premises  ;  and,  even  assuming  that 
such  necessity  in  general  existed,  he  left  it  to  the  jury  whether,  from  the  circumstances,  an  un- 
derstanding between  the  parties  might  not  be  inferred,  that  this  proceeding  was  to  be  dispensed 
with.  A  motion  was  made  for  a  new  trial  in  the  ensuing  term,  on  the  ground  of  misdirection, 
but  the  Court,  after  taking  time  for  consideration,  refused  the  rule;  January  21st,  1836, 

(b)  November  19th  and  20th.  Before  Lord  Denman,  0.  J.,  Patteson,  Williams,  and  Col* 
ndge,  Ja, 
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There  is  generally  a  clause  providing  that  the  deposit  shall  be  forfeited 
in  case  the  party  contracting  to  purchase  makes  default :  you  say  that 
such  a  clause  is  altogether  superfluous.]  (a)  For  legal  purposes,  it 
seems  to  be  so  ;  but  possibly  the  equitable  rights  of  the  parties  may  be 
affected  by  it.  [Lord  Denman,  C.  J.  I  think  we  must  take  it  that 
there  was  such  a  clause  in  Spratt  v.  Jeffery,  10  B.  &  C.  249,  (21  E.  C.  L. 
R.  64.)  The  action  for  money  had  and  received  can  be  founded  only  on 
breach  of  contract  producing  a  failure  of  consideration.  But  it  is  not  pre- 
tended, that  the  defendant  broke  the  contract :  that  was  the  act  of  the 
plaintiff:  the  plaintiff  could  neither  sue  for  breach  of  contract,nor  demand 
a  specific  performance.  Such  a  right  was  extinct  after  his  own  renuncia- 
tion of  the  contract ;  and  nothing  that  has  happened  since  can  revive  it 
nothing  has  been  since  done  with  reference  to  the  contract.  Suppose  a 
party  hiring  a  ship,  which  is  to  sail  at  a  certain  time,  pays  a  deposit : 
if  the  hirer  is  not  ready  at  the  time,  and  the  ship  sails  away,  can  he  re- 
cover the  deposit  ?  So,  if  goods  bought  are  to  be  delivered  on  a  day 
named,  and  the  purchaser  pays  the  deposit,  but  refuses  to  accept  on  the 
day  ;  can  he  recover  the  deposit  ?  Or  has  he  any  claim  whatever  on 
the  goods,  whether  retained  in  the  vendor's  warehouse,  or  sold  to  a 
third  party  ?  Prom  the  concluding  part  of  the  judgment  in  Acebal  v. 
Levy,  10  Bing.  384,  5,  (25  E.  C.  L.  R.  170,)  it  appears  that  the  present 
defendant,  by  reselling  the  property,  did  not  preclude  himself  from  su- 
ing the  plaintiff  for  the  breach  of  his  contract.  Suppose  a  master  hire 
a  servant  for  a  time,  and  pay  a  sum  down,  and  then  refuse  to  receive 
him :  clearly  the  hirer  cannot  recover  back  the  deposit.  But  can  it  be 
contended  that,  if  the  servant,  after  the  refusal,  hire  himself  to  a  third 
person,  he  thereby  gives  the  master  a  new  right  of  action,  and  that,  to 
avoid  so  doing,  he  must  remain  out  of  service  for  the  whole  time  ?  No 
trace  of  such  a  principle  appears  in  the  books ;  and  it  is  inconsistent 
with  the  intention  of  the  parties  giving  and  receiving  a  deposit.  For 
the  purpose  of  binding  the  bargain,  a  written  agreement,  or  a  small 
earnest,  would  suffice.  In  Clark  v.  Upton,  3  Man.  &  R.  89,  a  party 
agreeing  for  a  purchase  of  land  paid  a  deposit ;  the  seller  was  unable 
to  make  a  title  on  the  stipulated  day :  and,  afterwards,  upon  the  pur- 
chaser entering  into  arrangements  to  compromise  with  his  creditors,  the 
seller  was  requested  to  cancel  the  contract  and  return  the  deposit ;  he 
refused  to  do  either,  but  engaged  not  to  enforce  the  contract :  and  it  was 
held  that  he  could  not  be  sued  for  the  deposit,  on  the  ground  that  he 
had  precluded  himself  from  enforcing  the  contract.  Horford  v.  Wilson, 
1  Taun.  12  ;  Gray  v.  Gutteridge,  1  Man.  &  R.  614,  (17  E.  C.  L.  R.  281.) 
and  Duncan  v.  Cafe,  2  M^e.  &  W.  244,  illustrate  the  general  principle 

(a)  See  Cod.  Just  lib.  4.  tit  xxi.  17.  "Mud  etiam  adjicientes,  ut  in  posterum  si  quae  arras 
super  facienda  eraptione  cujuacunque  ret  data)  sunt,  sive  in  scriptis,  sive  sine  scriptis:  licet  non 
sit  specialiter  adjectum  quid  super  iisdem  arris  non  procedente  contractu  fieri  oporteat,  tamcn  et 
qui  vendere  pollicitus  est  venditionem  recusans  in  duplum  eas  reddere  cogatur,  et  qui  emere  pao 
tus  est,  ab  emptione  recedens,  datis  a  se  arris  cadst,  repetitione  earum  denegandd."  See  Pothier, 
Traite  du  Contrat  Vente,  part  vi.  ch.  1.  art  3.  §  1.  (498.)  "  Cotte  convention  etant  de  la 
nature  du  contrat  d'anrhes,  il  n'est  pas  necessaire qu'elle  soit  cxpresse  "  (CEuvres,  torn.  i.  p.  648, 
2d  ed.)  These  remarks  apply  to  a  deposit  made  before  the  bargain  is  complete,  in  which  cast* 
either  party  may  recede,  (as  in  Savile  v.  Savile,  I  P.  W.  745,)  but  will  forfeit  as  above.  Where 
the  deposit  is  made  after  the  sale  is  complete,  the  parties  cannot  recede,  even  upon  the  above 
terms  of  forfeiture,  unless  this  has  been  expressly  provided  for ;  though  it  seems  that  a  different 
view  has  sometimes  been  taken,  by  civilians,  of  the  effect  of  the  deposit  in  this  case.  See  thfl 
>  article  in  Pothier,  §  2.  (507.) 
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that  the  party  tailing  loses  the  deposit.  [Patteson,  J.  If  a  horse  be 
warranted,  and  the  price  paid  for  him,  and  he  turn  out  unsound,  can 
the  seller,  if  he  take  the  horse  back,  retain  the  purchase  money  ?]  There 
the  contract  is  rescinded  by  mutual  consent :  it  is  not  an  instance  of  a 
contract  simply  broken  by  failure  on  one  side,  (a)  [Lord  Denman, 
C.  J.  Time  seems  to  be  of  the  essence  of  the  contract.]  That  is  so  at 
law;  1  Sugden's  Vend,  and  Purch.404,(ed.  10;)  and  it  shows  conclusively 
that  the  contract  was  broken  by  the  plaintiff.  On  the  second  issue,  also, 
it  is  clear  that  the  original  action  was  brought  for  the  very  deposit  now  in 
question.  The  defence  which  existed  then  exists  now.  [Patteson,  J. 
As  things  then  stood,  there  was  no  right  to  recover,  because  the  de- 
fendant was  still  in  a  condition  to  insist  upon  the  contract.  That  is 
now  altered.]  The  parties  stand  as  before,  unless  there  be  a  new  right 
of  action  created  by  the  defendant  having  underlet. 

Thesiger  and  Ogle,  contriL  First,  as  to  the  issue  on  non  assumpsit. 
The  300/.  was,  properly,  a  deposit  only  by  way  of  part  payment  of 
purchase-money.  It  was  not  a  security  for  the  performance  of  the 
plaintiff's  agreement.  That  appears,  both  by  the  absence  of  a  clause 
of  forfeiture,  and  by  the  clause  respecting  the  1000/.  to  be  paid  by 
either  party  refusing  to  perform,  (which,  according  to  Kemble  v.  Far* 
rcn,  6  Bing.  141,  (19  E.  C.  L.  R.  34,)  cannot  be  taken  as  liquidated  da- 
mages ;)  for,  as  provision  is  expressly  made  for  the  penalty  to  be  paid 
upon  the  default  of  either  party,  the  deposit  cannot  be  understood  to 
have  been  made  with  that  intention.  It  does  not  appear  that  the  plain- 
tiff broke  the  agreement;  but  only  that  the  defendant,  up  to  the  time 
of  his  underletting,  had  not  broken  it.  Had  the  defendant  filed  a  bill 
for  a  specific  performance,  the  300/.  would  have  been  treated  as  part 
payment ;  and  it  would  have  gone  in  reduction  of  damages  had  he 
brought  an  action  for  the  non-performance  of  the  contract.  It  was  not 
therefore  absolutely  forfeited.  It  is  said  that  it  would  be  unreasonable 
to  require  a  seller  to  hold  the  property  always  in  his  hands :  but  he  can 
always  part  with  it  on  paying  back  his  deposit.  Sprat t  v.  Jeffery^  lO 
B.  &  C.  249,  (21  E.  C.  L.  R.  64,)  is  inapplicable.  It  shows  that,  at  the 
time  when  the  first  action  was  brought,  and  before  the  defendant  had 
underlet,  the  plaintiff  could  not  recover  his  deposit :  but  it  does  not 
show  that  the  defendant  may  retain  it  when  he  has  disabled  himself 
from  performing  the  agreement.  If  goods  be  sold,  to  be  delivered  and 
accepted  on  a  certain  day,  and  the  buyer  refuse  to  accept,  he  cannot  re- 
cover his  deposit :  but,  if  the  seller  afterwards  disposes  of  them,  he  can 
no  longer  retain  the  sum  paid,  except  to  cover  any  loss  on  the  sale.  As 
to  the  case  put  of  hiring  a  servant,  the  offer  of  the  servant  to  serve,  aud 
the  refusal  by  the  master,  is  tantamount  to  an  actual  service ;  for  the 
servant  has  a  right  to  sue  for  the  wages  of  the  whole  quarter.  (Smith 
v.  Hay  ward,  7  A.  &  E.  544,  (34  E.  C.  L.  R.  154,)  seems  contra.) — 
[Lord  Denman,  C.  J.  If  he  hire  himself  to  another,  can  the  first  mas- 
ter call  upon  him  to  serve  according  to  the  original  bargain  ?]  He  can- 
not :  because  he  has  set  the  servant  at  liberty  by  refusing  to  take  him. 
[Lord  Denman,  C.  J.  Then  how  can  the  plaintiff  here  call  for  the  per- 
formance of  the  defendant's  contract  ?]  The  case  put  of  the  hiring  of 
a  ship  does  not  apply  :  because,  after  the  ship  sails  on  the  appoiiited 

(a)  See  Street  ▼.  May*  2  B.  &  Ad.  456,  (22  E.  C.  L.  R.  722  \\  Gompertz  ▼.  Denton,  \  C? 
&  M.  207 •  S.  C.  3  Tyrwh.  232 ;  PateshaU  v.  TranUr,  3  A.  6c  E.  103,  (30  E.  C. L.  R.  39. « 
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day,  the  parties  can  no  longer  be  replaced  in  the  same  position.  Second- 
ly, if  the  action  for  money  had  and  received  lie  at  all,  it  clearly  is  upon 
a  right  which  has  arisen  since  the  first  trial ;  so  that  the  defendant  will 
not  be  entitled  to  a  verdict  on  the  second  issue  more  than  on  the  first. 
[On  this  point,  they  were  stopped  by  the  Court.] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  14th,)  delivered  the 
judgment  of  the  Court. 

This  motion  for  a  rule  to  enter  a  verdict  for  the  plaintiff,  according  to 
leave  reserved  by  my  brother  Williams  at  Nisi  Prius,  led  to  a  discus- 
sion of  the  most  general  nature,  that  is,  whether  one  contracting  for  the 
purchase  of  landed  property,  who  refuses  to  complete  his  contract,  may 
recover  the  deposit  from  the  vendor,  ou  his  afterwards  selling  the  pro- 
perty to  another.  The  plaintiff  contended  that,  though  the  defendant 
might  have  sued  for  a  specific  performance,  or  for  damages  sustained, 
for  breach  of  the  contract,  he  lost  the  right  to  detain  the  money  deposit- 
ed, by  disabling  himself  from  fulfilling  his  own  part  of  the  bargain. 
The  defendant's  argument  was,  that  the  money  was  originally  re- 
ceived by  him  to  his  own  use,  not  the  plaintiff's,  aud  was  meant  to  be 
forfeited  if  the  plaintiff  should  fly  from  his  contract ;  money  so  deposit- 
ed, though  not  to  be  called  earnest  in  strictness  of  speech,  being, 
in  fact,  for  this  purpose,  in  the  nature  of  earnest ;  that,  the  vendor  could 
not  be  expected  to  keep  his  property  always  unsold,  and  might  possibly 
be  a  loser  to  a  greater  extent  than  the  amount  of  the  deposit. 

No  authority  bearing  directly  on  the  question  was  quoted,  either 
from  report  or  text-book.  But  Sir  E.  Sugden's  work  on  The  Law 
of  Vendors  and  Purchasers  refers  (vol.  i.  p.  128,  10th  ed.)  to  a  case 
of  Snvile  v.  Savile,  1  P.  W.  745,  where  Lord  Macclesfield  held, 
in  conformity  to  a  then  recent  decision,  that  a  purchaser  had  a  right  to 
abandon  his  contract,  on  forfeiting  his  deposit,  and  no  more.  It  was 
not  questioned  that  the  deposit  must  be  forfeited.  Probably,  however, 
a  clause  to  that  effect  may  have  formed  a  part  of  the  contract;  in  which 
case  the  decision  would  prove  nothing  as  to  the  nature  of  a  deposit, 
taken  by  itself.  This  is  so  reasonable  and  so  prevailing  a  practice,  that 
it  is  highly  probable  the  general  question  may  never  come  to  be  de- 
cided ;  for  we  do  not  feel  it  open  to  us  on  the  present  occasion. 

The  ground  on  which  we  rest  this  opinion  is,  that,  in  absence  of  any 
specific  provision,  the  question,  whether  the  deposit  is  forfeited,  de- 
pends ou  the  intent  of  the  parties,  to  be  collected  from  the  whole  instru- 
ment :  but,  as  this  imposes  on  either  party  that  should  make  default  a 
penalty  of  1000/.,  the  intent  of  the  parties  is  clear,  that  there  should  be 
no  other  remedy. 

Tiiis  fact  was  mentioned  when  the  rule  nisi  was  obtained  by  Mr. 
Thesiger  for  the  plaintiff,  in  the  course  of  the  argument.  The  conse- 
quence appears  to  be  that  this  vendor  may  sue  for  the  penalty,  and  re- 
cover such  damages  as  a  jury  may  award :  but  he  cannot  retain  the 
deposit ;  for  that  must  be  considered,  not  as  an  earnest  to  be  forfeited, 
but  as  part  payment.  But  the  very  idea  of  payment  falls  to  the  ground 
when  both  have  treated  the  bargain  as  at  an  end ;  and  from  that  mo- 
ment the  vendor  holds  the  money  advanced  to  the  use  of  the  purchaser. 

There  was  a  second  plea  of  judgment  recovered.  And,  in  fact,  the 
plaintiff  had  sued  the  defendant  for  this  very  deposit,  and  the  verdict 
fidd  passed  against  him.     But  the  evidence  showed  the  ground  of  that 
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verdict  to  be  that  the  action  was  prematurely  brought,  viz.  before  the 
contract  was  rescinded,  and  before  the  defendant  had  disabled  himself 
from  completing  it.  The  former  judgment  forms  no  obstacle  to  the  re- 
covery, now  that  that  event  has  taken  place.  It  is  like  an  action  brought 
for  the  price  of  goods  before  the  credit  had  expired,  which  would  not 
prevent  a  recovery  for  the  same  goods  after  that  period. 

The  rule,  therefore,  for  setting  aside  the  verdict  for  the  defendant,  and 
entering  one  for  the  plaintiff,  with  300/.  damages,  must  be  made  abso- 
lute. But,  as  the  defendant  may  have  his  cross  action  against  the  plain- 
tiff on  the  clause  in  the  agreement  before  cited,  the  reasonable  course 
would  be  to  refer  to  arbitration  the  question  whether  the  damages 
should  be  reduced,  and  to  what  amount,  or  whether  the  defendant  is 
entitled  to  recover  more  than  300/.  for  breach  of  his  contract,  giving  the 
arbitrator  power  to  award  accordingly.  But,  at  any  rate,  this  verdict 
must  finally  stand  for  some  damages,  as  the  deposit  was  held  by  the 
defendant  for  the  plaintiff's  use,  as  soon  as  the  fulfilment  of  the  contract 
became  impossible  by  the  defendant's  act. 

Rule  absolute. 


In  the  Matter  of  Arbitration  between  BROWN  and  the  CROYDON 
Canal  Company. — p.  522. 

A  canal  company  agreed  with  B.  for  the  use  of  an  engine  constructed  by  him,  daring  a  term  of 
years,  they  paying  a  stipulated  annual  sum.  In  the  course  of  the  term,  disputes  arising,  the 
parties  put  an  end  to  the  agreement,  and  referred  all  matters  in  difference  between  them  to 
arbitration.  On  the  reference,  13.  claimed,  among  other  things,  compensation  for  future  loss, 
in  respect  of  the  part  of  the  term  unexpired.  The  company  stated  a  set-off.  The  arbitrators, 
by  their  award,  reciting  the  submission  to  arbitration,  and  that  they  had  heard  and  considered 
all  the  evidence  of  each  party,  and  investigated  all  the  accounts  and  vouchers  touching  the 
matters  in  difference,  adjudicated  (not  saying  that  they  did  so  of  and  concerning  the  matters 
referred)  that  there  was  due  from  the  company  to  B.  515/.,  which  they  directed  the  company 
to  pay  him. 

On  motion  to  set  aside  the  award,  on  the  grounds,  I.  That  it  was  not  final,  inasmuch  as  no  de- 
cision appeared  touching  the  future  damage,  2.  That  it  was  uncertain,  3.  That  it  left  a  doubt 
whether  or  not  the  set-off  had  been  considered, 

Held,  that  the  award  was  sufficient. 

Br  agreement,  March  16th,  1830,  between  Samuel  Brown,  engineer, 
and  the  company  of  proprietors  of  the  Croydon  canal,  Brown  agreed 
that  he  would  sell  to  the  company,  and  erect  for  them,  a  patent  gas 
vacuum  engine,  by  May  21st  then  next,  and  would  work  the  engine  and 
keep  it  in  repair  for  fourteen  years  next  following  the  said  21st  May, 
and  find  fuel,  gas,  &c,  and  would  by  this  means  supply  constantly  the 
Upper  level  of  the  canal  with  water :  and  the  company  agreed  that  they 
would  pay  Brown  for  the  purchase  and  erection  of  the  engine  300/.,  and 
re-imburse  him  the  expense  (not  exceeding  120/.)  of  erecting  an  engine- 
house,  the  payments  to  be  made  by  three  equal  annual  instalments 
(with  interest)  from  May  21st ;  and  that  they  would  pay  him,  for  work- 
ing the  engine  for  fourteen  years,  and  finding  fuel,  &c,  100/.  a  year. 
The  agreement  also  contained  provisions  in  favour  of  the  company,  in 
case  of  certain  specified  defaults  by  Brown :  and  there  was  a  stipulation 
that,  if  Brown  should  at  any  time  wish  to  exhibit  the  engine  and  its 
mode  of  working  to  any  person,  he  should  be  at  liberty  to  do  so,  pro* 
vided  the  regular  supply  of  water  to  the  canal  were  not  interrupted. 
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Disputes  having  arisen  between  Brown  and  the  company  as  to  cer- 
tain sums  claimed  by  him  under  the  agreement,  and  compensation  de- 
manded by  him  in  consequence  of  the  agreement  being  put  an  end  to 
by  the  company,  and  as  to  an  alleged  set-off  on  their  part,  the  company 
and  Brown  executed  arbitration  bonds,  May  27th,  1837,  whereby,  after 
reciting  that  certain  disputes  and  differences  had  arisen  between  them, 
and  they  had  agreed  to  refer  the  said  disputes  and  differences,  and  all 
actions,  causes  of  action,  suits,  controversies,  trespasses,  damages  and 
demands  which  at  any  time  theretofore  had  been  had,  made,  moved, 
&c,  or  depending  between  them,  to  certain  arbitrators,  (engineers,)  the 
condition  of  each  bond  respectively  was  declared  to  be  thaf  the  obligor 
should  stand  to  and  obey  the  award  of  the  arbitrators. 

On  the  arbitration,  Brown  made  the  following  claims. 
Two  instalments,  with  interest  _  -  -  .£350 

Five  years'  payment  for  working  the  engine  -  -  500 

Eight  years'  payment  for  ditto  for  the  residue  unexpired  of  the 

term  of  fourteen  years         .  -  -  .  800 

Loss  of  profit  from  sale  of  coke,  tar,  &c,  which  might  have  been 

made  during  the  last  mentioned  period         -  -  -  6S0 

Loss  of  opportunity  of  exhibiting  the  engine  and  trying  experi- 
ments with  it  -----  -  500 

Use  of  ground  adjoining  the  engine  for  the  residue  of  the  term  80 

Buildings  erected,  and  articles  left  in  the  engine  94 


£3004 


The  arbitrators,  by  their  award,  after  reciting  the  submission  bonds, 
adjudicated  as  follows.  We  the  arbitrators,  &c,  "  having  taken  upon 
ourselves  the  burden  of  the  said  arbitration  and  umpirage,  (a)  and 
having  fully  heard  and  maturely  considered  all  the  evidence  produced 
by  and  on  behalf  of  each  of  the  said  parties  in  difference,  and  having 
carefully  investigated  and  examined  all  the  accounts  and  vouchers  pro- 
duced before  us  touching  the  matters  in  difference,  and  to  us  referred  in 
manner  aforesaid,  do  hereby  make  and  publish  our  award  and  umpirage 
in  writing  in  manner  following.  We  do  find  and  award  that  there  is 
justly  due  and  owing  from  the  said  company  of  proprietors  of  the 
Croydon  canal  to  the  said  Samuel  Brown  the  sum  of  515/.  16*.  ld.\  and 
we  do  order  and  award  the  said  company  of  proprietors  of  the  Croydon 
canal  to  pay  the  said  sum  of  515/.  16.?.  Id.  to  the  said  Samuel  Brown; 
and  we  do  hereby  further  order  and  award  that  the  costs  of  the  refer- 
ence and  award  be  borne  by  the  company." 

Sir  IV.  W.  Follett,  in  Michaelmas  term,  1837,  moved,  on  behalf  of 
the  company,  for  a  rule  to  show  cause  why  the  award  should  not  be 
set  aside,  on  the  grounds :  1.  That  it  is  not  final,  inasmuch  as  it  deter- 
mines only  as  to  the  amount  of  debt  due  from  the  company  to  Samite1 
Brown  at  the  time  of  making  the  award,  and  omits  to  decide  on  any  of 
the  other  mutters  in  difference  between  the  parties.  2.  That  the  award 
is  void  for  uncertainty.  3.  That  the  award  leaves  it  in  doubt  whether 
the  arbitrators,  in  finding  the  sum  due  to  Brown,  have  taken  into  ac- 
eount  the  sums  which  the  company  claimed  to  set  off  against  Brown's 
demand,  and  whether  the  sum  of  515/.  16*.  Id.  found  due  to  him,  is  the 

(a)  An  umpire  was  to  be  appointed  in  case  of  disagreement,  and  the  award  was  executed  by 
rah  umpire  (an  engineer)  together  with  the  arbitrator*. 
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oalance  due  to  him  after  deducting  such  sums,  or  is  still  subject  to  such 
deductions.  4.  That  the  award  does  not  determine  all  the  matters  in 
difference.     A  rule  nisi  was  granted. 

By  the  affidavits  for  and  against  the  rule,  it  appeared  that  each  of  the 
items  in  Brown's  claim  was  matter  of  discussion  before  the  arbitrators  ; 
that  witnesses  were  called  on  both  sides ;  and  that,  on  the  arbitration, 
the  company  disputed  their  liability  to  pay  Brown  more  than  200/., 
against  which  they  claimed  to  set  off  two  items  of  38/.  and  30/. :  that 
throughout  the  arbitration,  the  avowed  object  of  both  parties  was  to 
ascertain  and  reduce  the  final  balance  to  be  paid  by  the  company  :  that 
no  other  claim,  demand,  or  deduction  than  those  above  mentioned  was 
put  in  or  referred  to  ;  that  every  matter  brought  under  the  notice  of  the 
'arbitrators  was  discussed  before  them  and  noted  down  by  them;  and 
that  all  demands,  deductions,  and  allowances  between  the  parties  were 
left  to  them  to  decide. 

Kelly  and  Petersdorff  now  showed  cause.  Though  the  award  does 
not  show  the  specific  items  of  claim  awarded  upon,  it  is  not  uncertain. 
The  test  of  an  award  being  final  or  certain  is,  whether  it  would  operate 
as  a  bar  to  future  proceedings  between  the  parties  as  to  the  same 
matters.  This  award  would  be  such  a  bar  if  it  were  pleaded,  aud  the 
subject  matter  identified  with  that  of  the  suit.  All  the  matters  in  dispute 
were  before  the  arbitrators :  they  award  that  so  much  is  due ;  and  it 
must  be  taken  that  such  award  was  made  with  a  view  to  the  necessary 
deductions.  Gray  v.  Gwennap,  1  B.  &  Aid.  106,  and  Piatt  v.  Hall, 
2  M.  &  W.  391,  show  that  the  adjudication  as  here  made  is  sufficient. 
This  is  an  award  of  unprofessional  arbitrators.  [Lord  Denman,  C.  J. 
That  distinction  has  been  long  done  away  with.]  The  circumstances 
may  be  regarded  in  construing  expressions. 

Sir  JV.  W.  Follett  and  Fish,  contnL  The  award  is  not  stated  to  be 
of  and  concerning  the  matters  in  difference ;  but  that  objection  is  not 
now  insisted  upon.  It  appears  here  that  several  matters  in  dispute  were 
before  the  arbitrators,  and  that  all  were  not  adjudicated  upon.  The 
statement  that  the  company  owe  Brown  515/.  16$.  Id.  is  consistent  with 
the  supposition  that  that,  as  a  liquidated  sum,  was  due  under  the  agree- 
ment at  the  time  of  making  the  award,  but  that  the  contingent  damages 
on  the  termination  of  the  agreement  are  not  provided  for.  [Little- 
dale,  J.  An  arrangement  was  made  for  terminating  the  business  carried 
on  by  means  of  the  engine.  The  loss  to  Brown  was  referred  to  arbitra- 
tors, who  found  a  certain  sum  due.  The  contingent  damages  were 
referred  as  well  as  the  rest.  It  was  not  necessary  that  all  the  items  of 
compensation  should  be  stated  in  the  award.]  Here  nothing  is  stated 
to  show  that  the  prospective  claims  were  taken  into  consideration.  The 
award  presents  the  same  uncertainty  which  was  held  to  be  fatal  in  the 
case  In  the  Matter  of  Rider  and  Fisher,  3  New  Ca.  874,  (32  E.  C.  L.  R. 
363.)  It  might  have  been  said  there,  as  justly  as  in  the  present  case, 
that  the  award  comprehended  all  the  matters  referred.  An  award  like 
this  would  be  no  answer  to  an  action  for  demands  under  the  agreement, 
not  existing  at  the  time  of  the  adjudication,  but  accruing  afterwards. 
[Lord  Denman,  C.  J.,  said  that  there  was  weight  in  this  objection,  and 
proposed  that  it  should  be  referred  to  the  arbitrators  to  state  what  their 
intention  was  as  to  such  demands,  but  this  was  not  acceded  to.]  In  an 
action  where  there  is  a  set-off,  it  is  not  sufficient  to  award  generally  that 
a  sum  is  due  to  the  plaintiff;  but  the  set-off  must  be  adjudicated 
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npon.(a)  [Littledale,  J.  Many  awards  on  orders  of  nisi  prius  would 
have  been  set  aside  by  such  a  rule.]  The  arbitrators  here  do  not  find 
that,  upon  the  whole  of  the  matters  alleged  on  each  side,  so  much  is 
due  from  the  company:  but  merely  that,  "having  fully  heard  aud 
maturely  considered  all  the  evidence"  produced  by  each  party  touching 
the  matters  in  difference,  they  "award  that  there  is  justly  due"  from 
the  company  to  Brown  such  a  sum.  Where  awards  in  general  terms, 
upon  several  matters  in  difference,  have  been  upheld,  it  has  sufficiently 
appeared  that  the  adjudication  applied  to  all  the  matters  ;  Dicas  v.  Jay, 
6  Biug.  519,  (19  E.  C.  L.  R.  155,)  and  Day  v.  Bonnin,  3  New  Ca.  219, 
(32  E.  C.  L.  R.  91,)  exemplify  the  rule  on  this  subject.  In  Gyde  v. 
Boucher,  5  Dowl.  P<  C.  127,  where  it  was  doubtful  whether  one  of  the 
matters  referred  had  not  been  excluded  from  the  award,  it  was  set  aside 
as  uncertain.  This  is  a  similar  case.  [Kelly.  In  the  case  In  the  Mat- 
ter of  Rider  and  Fisher,  3  New  Ca.  874,  (32  E.  C.  L.  R.  363,)  the 
arbitrator  was  expressly  called  upon  by  the  arbitration  bond  to  adjudw 
cate  on  certain  points,  and  the  award  did  not  notice  these.] 

Lord  Denman,  C.  J.  Upon  a  reference  to  arbitration  of  all  matters  in 
difference  between  these  parties,  the  arbitrators,  after  "having  fully 
heard  and  maturely  considered  all  the  evidence  produced  by"  each, 
and  investigated  all  the  accounts  and  vouchers  produced  touching  the 
matters  in  difference  and  referred,  have  awarded  that  there  is  due  from 
the  company  to  Brown  515/.  16*.  Id.,  which  they  order  the  company 
to  pay.  An  objection  is  raised  on  affidavit  that  there  were  several 
distinct  matters  in  difference,  and,  particularly,  contingent  damages,  all 
of  which  were  brought  before  the  arbitrators ;  and  the  question  is, 
whether  the  award  can  be  reasonably  taken  as  a  decision  upon  all  those 
matters.  It  is  admitted  (and  there  is  authority  to  that  effect)  that  an 
award  need  not  formally  express  that  the  arbitrator  adjudicates  on  every 
matter  in  difference.  Here  the  affidavit  which  raises  the  objection 
shows  that  the  particulars  of  Brown's  claim  did  raise  the  question 
of  contingent  damage ;  and  that  the  arbitrators  found  on  that,  fusing 
as  it  appears,  the  whole  of  the  claim  allowed  by  them  into  one  set  ot 
damages.  It  is  questioned  whether  this  award  would  bind  the  rights 
of  the  parties  on  pleading  in  a  future  action  as  to  the  same  points.  In 
such  an  action,  evidence  must  be  given  to  show  what  was  the  subject 
of  adjudication  on  the  reference ;  and,  upon  such  evidence,  Brown 
would  be  concluded  by  his  present  particulars  of  claim.  The  rule  must 
therefore  be  discharged. 

Littledale,  J.  I  am  of  the  same  opinion.  Comparing  the  submis- 
sion bonds  with  the  recital  in  the  award  immediately  preceding  the 
adjudication,  ("  we,"  "  having  fully  heard  and  maturely  considered  all 
the  evidence,"  &c.,)  I  think  it  is  clear  that  the  award  is  upon  all  the 
matters  in  difference.  It  does  not  purport  to  be  made  "of  and  concern- 
ing the  premises," — but  that,  according  to  the  later  decisions,  is  not 
necessary.  The  award,  therefore,  is  not  bad  on  the  face  of  it.  Nor  is 
any  sufficient  objection  raised  on  affidavit.     As  to  the  set-off ;  if  sums 

(a)  Reference  was  made  on  this  point  to  a  case  said  to  have  been  decided  last  term  by  the 
Court  of  Exchequer.  In  Duckworth  ▼.  Harrison,  4  M.  «Sc  W.  432,  decided  in  that  court  in  Mi- 
chaelmas term,  1838,  a  cause  was  referred,  in  which  two  issues  had  been  joined,  one  upon  a  set* 
off;  and  the  award  was  general ;  it  was  objected  to  the  award,  that  the  set-off  should  have  been 
specifically  adjudicated  upon ;  but  the  Court  said  that,  "if  the  parties  had  intended  that  the  ar- 
bitrator should  award  distinctly  upon  each  issue  in  the  action,  they  ought  to  have  stated  it" 
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are  claimed  on  one  side,  and  set  off  on  the  other,  I  do  not  think  it  is 
necessary  that  the  claims  on  each  side  should  be  noticed  by  the  award  ; 
it  is  sufficient  to  state  the  balance.  Then  it  is  said  that,  in  this  case,  a 
future  debt  was  in  difference,  and  it  should  have  appeared  how  much 
was  due  for  that.  It  is  clear  that  an  arbitrator  on  a  reference  of  matters 
in  difference  has  power  over  all  matters  down  to  the  period  of  the  sub- 
mission, but  cannot  award  on  future  and  contingent  claims.  The  parties, 
however,  may  give  him  such  a  power  if  they  think  fit ;  and  the  arbitra- 
tor will  then  award  what  is  due  on  each  account.  That  power  being 
given  here,  it  is  said  that  the  award  ought  to  have  shown  what  was  due 
at  the  time  of  the  submission,  and  what  was  the  claim  for  future 
damage.  I  see  no  reason  for  that.  If  an  action  were  brought  for  any 
part  of  the  contingent  damage  subsequently  arising,  the  award  might 
be  pleaded  in  bar ;  and,  with  a  view  to  that,  it  would  certainly  be  more 
desirable  that  arbitrators,  in  such  a  case  as  this,  should  set  out  what  is 
allowed  for  present  and  what  for  future  damage.  But  this  is  not  strictly 
necessary ;  the  subject-matters  of  the  adjudication  may  be  explained 
afterwards  by  evidence,  as  is  done  in  many  cases  arising  on  awards. 
This  part  of  the  question  turns  more  upon  what  is  reasonable  and  con- 
venient, than  what  is  necessary.  There  is  no  ground  for  making  the  rule 
absolute. 

Williams,  J.  The  agreement  had  several  years  to  run  at  ;l:e  time 
of  the  submission ;  and,  unless  Brown's  claim  in  respect  of  that  part 
of  the  contract  had  been  put  an  end  to,  he  might  have  had  an  action 
hi  respect  of  it  at  some  future  period.  It  is  contended  that  the  arbitrators 
have  not  decided  upon  that  claim.  But  the  third  item  of  the  particular 
includes  it ;  and  what  is  there  to  show  that  it  was  not  considered  ?  The 
sufficiency  of  the  award  may  be  tried  by  asking  whether  it  would  be 
&  good  defence  in  an  action  for  loss  in  consequence  of  the  term  being 
put  an  end  to  ;  and,  if  those  claims  actually  were  brought  before  the 
arbitrators  and  considered  by  them,  that  fact  might  clearly  be  shown  in 
such  an  action,  to  support  a  defence  grounded  on  the  award. 

Coleridge,  J.  This  award  cannot  be  pronounced  uncertaiu,  inde- 
pendently of  matters  stated  on  affidavit,  unless  it  can  be  said  that  in 
every  instance  of  such  an  award  the  recital  must  specify  the  subjects 
in  difference,  and  the  disposing  part  refer  to  them.  That  might  be  con- 
venient, because  then,  in  an  action  subsequently  brought  upon  any 
of  the  matters  referred,  the  award  would  give  a  complete  defence. 
But  there  is  no  such  rule.  The  award  here  must,  I  think,  be  taken  to 
be  a  finding  upon  the  several  subjects  of  the  reference :  Piatt  v.  Hall, 
2  M.  &  W.  391,  shows  that  a  more  particular  statement  was  not  neces- 
sary. In  Gray  v.  Gwennap,  1  B.  &  Aid.  106,  on  the  trial  of  an 
action  of  tort,  all  matters  in  difference  were  referred ;  and,  upon  the 
reference,  a  pecuniary  claim  of  the  defendant  on  the  plaintiff  was  taken 
into  consideration.  The  arbitrator  made  his  award,  not  saying  "  of 
and  concerning  the  premises,"  and  ordered  a  verdict  to  be  entered  for 
the  plaintiff  with  2224/.  damages.  Those  words  seemed  to  exclude 
any  notion  of  a  pecuniary  set-off  having  been  taken  into  consideration; 
yet,  as  it  appeared  on  affiadvit  that  that  claim  had  been  a  subject  of 
inquiry,  the  award  was  held  sufficient.  In  the  present  case,  the  arbi- 
trators have  found  so  much  to  be  due  on  the  whole ;  and  there  is 
nothing  on  the  affidavits  to  show  that  they  have  not  decided  every 
mattei  in  dispute.     It  does  not  appear,  on  a  fair  construction  of  the 
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affidavits,  that  the  arbitrators  did  not  take  into  account  the  contingent 
damages ;  there  is  only  an  absence  of  any  direct  statement  that  they 
did  consider  them.  The  award  would  be  a  defence  in  a  future  action 
if  it  appeared  by  parol  evidence  that  the  subject  of  the  action  was 
before  the  arbitrators  on  the  reference.  Some  hardship  might  arise 
if  such  proof  became  necessary  after  a  lapse  of  years :  but  that  observa- 
tion would  apply  to  every  case  where  an  award  is  made  the  defence 
to  an  action.  Some  identification  by  parol  evidence  will  always  be 
necessary.     The  question  of  hardship  is  only  a  question  of  degree. 

Rule  discharged,  (a) 

(a)  See  In  the  Mailer  of  Gilfon  and  The  Mersey  and  Clyde  Navigation  Company,  3  B.  <fe 
Ad.  493,  (23  E.  O.  L.  R.  128 ;)  Doe  dem.  Madkina  v.  Horner,  8  A.  &  E.  235,  (35  E.  C.  L. 
R.382.) 


DOE  on  the  Demise  of  STEPHENS  against  LORD.— p.  531. 
This  case  is  reported,  7  A.  &  E.  614. 


BABER  against  HARRIS.— p.  532. 

Where  a  lessee  assigns  and  grants  over  his  lease  by  deed,  not  containing  a  covenant  for 
quiet  enjoyment,  or  for  indemnity  against  demands  of  rent  due  to  the  superior  landlord 
before  assignment,  the  assignee,  if  distrained  upon  for  such  rent,  may  bring  an  action  of 
covenant  against  the  assignor,  founded  on  the  word  "  grant"  in  the  deed. 

And  consequently,  if,  upon  such  distress,  he  has  paid  the  rent  to  release  his  own  goods,  he 
cannot  sue  the  assignor  in  assumpsit  for  the  amount  paid. 

Although  the  assignor,  after  such  distress  and  payment,  has  promised  the  plaintiff  to  repay  him 
the  amount ;  at  least  if  there  be  not  a  new  consideration  for  such  promise ;  as  forbearance. 

Assumpsit  for  money  lent,  money  paid,  and  money  had  and  received, 
and  on  an  account  stated.     Plea,  non  assumpsit. 

Ou  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Michaelmas  term,  1836,  it  appeared  that  the  defendant,  being 
possessed  of  certain  leasehold  premises  for  the  residue  of  a  term,  sold 
his  lease,  and  assigned  it  by  deed,  in  February,  1836,  to  the  plaintiff, 
who  entered,  and  was  afterwards  distrained  upon  for  rent  due  from 
the  defendant  at  Christmas,  1835.  The  plaintiff,  to  liberate  his  goods, 
paid  the  rent.  The  defendant,  being  informed  by  him  of  the  transaction, 
wrote  two  letters,  expressing  regret,  and  promising  him  to  repay  what 
he  had  advanced. 

The  assignment  shortly  recited  the  demise  to  defendant,  and  the 
agreement  between  him  and  plaintiff  for  the  assignment ;  and  it  was 
then  witnessed  that  defendant  bargained,  sold,  assigned,  granted,  trans- 
ferred, and  set  over  the  premises  to  plaintiff,  habendum  from  25tlj 
March,  1836,  for  the  residue  of  the  term  granted  by  the  lease,  subject 
to  payment  of  the  rent  and  performance  of  the  covenants  by  plaintiff, 
from  March  25th,  according  to  the  original  lease.  Defendant  covenanted 
for  the  validity  of  the  lease,  and  his  own  title  to  assign,  and  also  that 
plaintiff,  his  executors  and  assigns,  paying  the  rent  and  keeping  the 
covenants,  &c,  ahould  quietly  enjoy  the  premises,  without  let,  hindrance, 
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&c,  from  or  by  defendant,  his  executors  and  assigns,  or  any  person  or 
persons  claiming  by,  from,  or  under  him,  them,  or  any  of  them.  Plain- 
tiff  covenanted  to  pay  rent  and  keep  the  covenants. 

The  defendant  objected  that  assumpsit  was  not  the  proper  form  of 
action ;  and  Lord  Denman,  C.  J.,  reserved  the  point.    Verdict  for  plain 
tiff.    In  the  ensuing  term  Stammers  obtained  a  rule  to  show  cause  why 
a  nonsuit  should  not  be  entered.     In  Michaelmas  term,  1838, 

Bagley  showed  cause.(a)  First,  where  parties  have  contracted  under 
seal,  but,  from  the  relation  between  them,  an  implied  contract  arises, 
independent  of  the  engagement  under  seal,  assumpsit  lies.  That 
principle  was  recognized  in  Burnett  v.  Lynch,  5  B.  &  C.  589,  (12  E. 
C.  L.  R.  327,)  and  is  supported  by  Kinlyside  v.  Thornton,  2  W.  Bl. 
1111.  Here  it  resulted  from  the  transaction  between  the  plaintiff  and 
Harris  (but  was  not  expressed  in  the  deed)  that  Harris  should  protect 
the  plaintiff  from  liability  in  respect  of  the  rent  due  to  the  superior  land- 
lord: and  Hancock  v.  Caffyn,  8  Bing.  358,  (21  E.  C.  L.  R.  318,) 
jphows  that  an  action  on  the  case  lies  for  breach  of  such  a  duty  arising 
oy  implication.  Secondly,  the  letters  in  this  case  show  an  express  pro- 
mise by  the  defendant  after  the  breach  of  covenant ;  and  on  this,  at 
all  events,  the  action  lies.  In  Com.  Dig.  Action  upon  the  Case  upon 
•Assumpsit,  (C,)  it  is  said,  "An  assumpsit  lies,"  "upon  an  express  pro- 
mise to  pay  a  debt  upon  specialty,  upon  a  new  consideration ;  as  in  con- 
sideration of  forbearance,  &c."  "  So,  it  lies  for  rent,  upon  an  express 
promise ;  for  it  appears,  that  he  intended  to  give  him  a  double  reme- 
dy ;"  to  which  point  Johnson  v.  May,  3  Lev.  \5%  and  other  authori- 
ties are  cited.  "And  this,  after  an  assignment  of  the  lease,  and  an 
acceptance  of  rent  from  the  assignee."  In  Foster  v.  Jlllanson,  2  T.  R. 
479,  partners  had  mutually  covenanted  to  account  at  the  expiration  of 
their  partnership ;  the  account  was  taken  and  a  balance  struck ;  the 
partner  who  was  found  debtor  promised  to  pay ;  and  it  was  held  that 
assumpsit  lay  on  that  express  promise.  Moravia  v.  Levy,  2  T.  R.  483, 
note  (a),  is  to  the  same  effect.  So  here,  a  new  contract  was  superin- 
duced upon  the  contract  under  seal,  and  was  properly  sued  upon  in  as- 
sumpsit. In  Schlenker  v.  Moxsy,  3  B.  &  C.  789,  (10  E.  C.  L.  R.  227,) 
which  will  be  relied  upon  for  the  defendant,  assumpsit  was  held  noi 
maintainable  against  a  mesne  landlord  for  omitting  to  indemnify  his 
sub-lessee,  the  plaintiff,  against  rent  due  to  the  ground  landlord,  the 
under-tenancy  being  created  by  deed ;  but  that  judgment  rested  on  the 
assumption  that  an  action  on  simple  contract  was  brought  for  hreach 
of  an  express  contract  contained  in  the  deed.  In  Bulstrode  v.  Gilburn> 
2  Stra.  1027,  the  action  of  assumpsit  was  brought  for  a  direct  breach  of 
the  defendant's  covenant  to  account.  And  in  neither  of  these  cases  was 
there  any  subsequent  promise.  Here  it  must  be  taken,  after  verdict, 
that  an  express  promise,  on  proper  consideration,  was  proved;  Trever 
v.  Roberts,  Hardr.  366.  The  recovery  in  this  form  of  action  will  not 
prejudice  the  defendant ;  for  it  might  be  pleaded  in  bar  to  an  action 
hereafter  on  the  covenant ;  Blake9  s  Case,  6  Rep.  43  b. 

Stammers,  contriL  There  is  nothing  to  exempt  this  case  from  the 
rule  that  assumpsit  does  not  lie  as  on  simple  contract,  where  the  party 
has  a  remedy  on  security  of  a  higher  nature.  "  The  party  must  proceed 
in  debt  or  covenant  where  the  contract  is  under  seal,"  "  even  though 

(<z)  November  19 to.    Before  Lord  Denman.  C.  J.,  Fatteson,  Williams,  and  Coleridge,  Js. 
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the  debtor,  after  such  contract  were  made,  expressly  promised  to  per- 
form it;"  1  Chitty  on  Pleading,  103,  6th  ed.  In  Burnett  v.  Lynch, 
the  judgment  of  Abbott,  C.  J.,  went  partly  on  the  ground  that  an  ac- 
tion of  covenant  would  not  lie.  In  Foster  v.  ^Hanson,  and  Moravia  v. 
Levy j  there  had  been  an  actual  statement  of  account.  Here  an  action 
would  lie  on  the  assignor's  covenants  in  the  deed  of  assignment ;  and. 
if  that  be  so,  it  follows  that,  as  was  said  in  Schltnker  v.  Moxsy,  the 
express  contract  by  deed  excludes  any  implied  contract.  The  promise 
after  breach,  alleged  here,  is  only  a  promise  to  do  what  the  party  was 
bound  to  do  by  the  deed,  and  will  not,  therefore,  support  an  action  of 
assumpsit;  Green  v.  Harrington,  Hutt.  34;  Jlnonymous  Case  hi 
Cowper,  1  Cowp.  128. 

Cur.  ado.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  only  question  in  this  case  is,  whether  under  the  circumstances 
an  action  of  covenant  could  be  maintained  upon  the  indenture  of  assign- 
ment from  the  defendant  to  the  plaintiff;  for,  if  it  could,  no  action  of 
assumpsit  upon  an  implied  promise  to  indemnify  will  lie.  This  doctrine 
is  clearly  established  in  many  cases ;  amongst  others  in  Bulstrode  v. 
Gilburn,  Toussaint  v.  Martinnant,  2  T.  R.  100,  and  Schlenker  v. 
Moxsy.  An  express  promise  to  pay,  if  proved,  which  it  was  not,  could 
make  no  difference,  at  all  events  without  a  new  consideration,  such  as 
forbearance  ;(a)  and  nothing  of  that  kind  was  attempted  to  be  shown. 

Now  it  is  said  that  this  indenture  does  not  contain  any  express  cove- 
nant to  indemnify  against  the  rent  due  to  the  superior  landlord,  nor  for 
quiet  enjoyment.  Buti  if  the  plaintiff  be  disturbed  in  his  possession, 
which  he  is  when  distrained  upon  for  rent,  an  action  of  covenant  will 
lie  upon  the  word  "  grant"  in  the  indenture  of  assignment,  which  brings 
this  case  directly  within  the  authorities  above  alluded  to.  This  rule 
for  a  nonsuit  must,  therefore,  be  made  absolute. 

Rule  absolute. 

(a)  See  Morton  v.  Burn,  7  A.  &  E.  19,  (34  E.  C.  L.  R.  18.) 


WILKINSON  and  Another  against  GODEFROY.— p.  536. 

Plaintiffs  agreed  with  G.  to  pay  him  25/.  if  he  performed  certain  work  to  the  satisfaction  of  a 
referee,  and  that  a  cheque  for  the  25/.  should  be  deposited  with  defendant,  to  be  handed  to  G. 
if  the  work  succeeded ;  if  not,  to  be  returned  to  the  plaintiffs.  The  check  was  so  deposited  ; 
and  defendant  presented  and  obtained  cash  for  it  Afterwards  the  referee  disapproved  of  the 
work ;  but  no  decision  by  him  was  communicated  to  defendant. 

Held,  that  the  action  was  brought  prematurely  in  respect  of  the  alleged  failure  of  the  experi- 
ment: And  that  the  turning  of  the  cheque  into  money  by  defendant  was  not  a  breach  of  his 
duty,  as  stakeholder,  which  entitled  the  plaintiffs  to  recover  back  the  25/.  from  him  as  money 
received  to  their  use  ;  it  not  appearing  by  the  evidence  that  the  parties  had  contemplated  any 
distinction  between  a  cheque  and  money. 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit.  On 
the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  term,  the  following  facts  appeared.  The  plaintiffs,  silk 
dyers,  were  informed  that  Peter  Godefroy,  the  defendant's  son,  had  dis- 
covered an  improvement  in  the  art  of  dyeing ;  and  they  agreed  with  P. 
6.  that  he  should  dye  some  silk  for  them ;  that,  if  the  colour  should  be 
approved  of  by  a  Mr.  Beckwith,  the  plaintiffs  should  pay  P.  G.  251.  for 

vol.  xxxvi. — 19 
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the  communication  of  the  method ;  and  that  a  cheque  for  the  251.  snouia 
be  deposited  by  the  plaintiffs  with  the  defendant,  to  be  handed  over  to 
P.  G.  if  Beckwith  approved  of  the  colour,  but,  if  not,  to  be  returned  to 
the  plaintiffs.(d)  They  drew  a  cheque  for  251. ;  and  on  September  2d, 
1838,  it  was  deposited  with  the  defendant  on  the  terms  above  stated 
The  experiment  was  made  ;  and,  becoming  to  tne  plaintiffs'  witnesses 
without  success.  It  appeared  tiiat  P.  Godefroy  threw  the  blame  upon 
the  workmen.  Beckwith  (who  was  called  as  a  witness)  disapproved 
of  the  dye ;  but  no  decision  by  him  was  communicated  to  the  defendant. 
On  September  3d  (before  the  experiment  was  complete)  the  defendant 
obtained  payment  of  the  cheque  from  the  bankers  on  whom  it  was 
drawn.  On  18th  October,  1838,  the  plaintiffs'  attorneys  wrote  to  the 
defendant :  "  We  are  requested  by  Messrs.  Wilkinson  and  Claxton  to 
apply  to  you  for  the  repayment  of  25/.  which  has  been  handed  to  you 
in  consideration  of  your  imparting  to  them  a  secret  in  the  art  of  dyeing, 
in  which  you  have  failed.  If  this  application  be  attended  to  immediately, 
Messrs.  W.  and  C.  will  not  call  upon  you  for  the  damage  done  to  their 
sjjk,  which  you  have  entirely  spoiled ;  but  if  the  amount  is  not  repaid 
in  the  course  of  this  week,  proceedings  will  be  taken  against  you  for  the 
recovery  of  the  25L,  and  also  for  the  value  of  the  silk  which  you  have 
damaged."  On  this  case  the  defendant's  counsel  contended  that  the 
action  against  him  as  a  stakeholder  must  fail,  for  wantof  a  proper  noti- 
fication to  him,  before  action  brought,  that  Beckwith  had  pronounced 
the  experiment  unsuccessful.  The  plaintiffs'  counsel  contested  this 
point ;  and  they  also  urged  that,  at  any  rate,  the  defendant,  as  stake- 
holder, was  bound  to  keep  the  cheque  till  the  result  of  the  experiment 
had  been  decided ;  and  that,  on  his  turning  it  into  money,  he  became 
liable  to  the  present  action.  The  Lord  Chief  Justice  was  of  opinion 
that  the  action  was  brought  prematurely,  as  the  decision  of  Beckwith 
had  not  been  communicated  to  the  defendant,  and  it  did  not  appear 
that  P.  Godefroy  might  not,  on  a  further  experiment,  have  succeeded ; 
and,  further,  that  the  defendant  had  not  committed  a  breach  of  trust  in 
cashing  the  cheque.     The  plaintiffs  were  therefore  nonsuited. 

Sir  J.  Campbell,  Attorney-General,  now  moved  for  a  new  trial,  and 
contended  that  the  Lord  Chief  Justice's  ruling  was  erroneous  on  both 
points.  On  the  latter  he  urged  that,  by  the  agreement  under  which 
the  cheque  was  deposited,  the  defendant  was  to  hold  to  it,  not  to 
receive  money  for  it,  and  was  ultimately  to  hand  it  over  to  the  party 
entitled ;  that  his  turning  it  into  cash  was  a  breach  of  trust,  the  plain- 
tiffs not  having  contemplated  entrusting  him  with  money ;  and  that,  on 
receiving  the  251.  at  the  bankers',  he  became  liable  for  that  amount  as 
money  had  to  the  plaintiffs'  use :  and  that  the  plaintiffs  were  in  reality 
prejudiced  by  the  defendant's  act,  the  money  being  withdrawn  from 
their  own  bankers,  and  subjected,  by  lying  in  the  defendant's  hands,  to 
risk  which  the  plaintiffs  had  not  meant  to  incur. 

Littledale,  J.  I  am  of  opinion  that  the  ruling  of  the  Lord  Chief 
Justice  was  right  in  both  respects.  The  plaintiffs  had  no  right  to 
recover  till  Beckwith's  judgment  was  communicated  to  the  stakeholder. 
The  money  and  cheque  were  the  same  thing.  The  defendant  did  not 
become  such  a  wrong  doer,  by  cashing  the  cheque,  as  no  longer  to  be 
stakeholder.     It  might  be  more  convenient  that  the  check  should  be 

(b)  The  witness's  expression  on  cross-examination  was,  that,  if  the  colour  were  not  approved 
o£  the  money  should  be  returned  to  the  plaintifft. 
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changed.     And  the  contract  between  the  plaintiffs  and  Godefroy  the 
younger  was  a  contract  as  to  money. 

Williams,  J.  i  am  of  the  same  opinion.  Beckwith  was  to  be  the 
uidge :  and  his  decision  was  never  communicated.  It  is  evident  that 
a  cheque  was  treated  by  the  parties  as  money. 

Coleridge,  J.  I  was  struck  at  first  with  the  observation  as  to  the 
effect  of  cashing  the  cheque.  But  the  parties  had  agreed  to  treat  a 
cheque  as  money.  The  argument  raises  a  fallacy,  in  confounding  the 
sou's  rights  with  the  defendant's  duties.  Then,  as  the  defendant  was 
oound  to  retain  the  money  till  Beckwith's  judgment  was  communi- 
cated, no  right  of  action  accrued  before  that  time.  No  rule  can  be 
granted. 

Lord  Denman,  C.  J.,  concurred. 

Rule  refused. 


The  QUEEN  against  The  Justices  of  MIDDLESEX.— p.  540. 

On  appeal  at  quarter  aessione  against  a  county  rate,  the  sessions,  in  1837,  dismissed  the  appeal, 
subject  to  the  opinion  of  this  Court  on  a  case.  The  case  directed  that,  if  this  Court  should 
think  the  appellants  entitled  to  relief  on  the  objections  taken,  the  rate  should  be  amended  in 
a  particular  which  wad  specified.  A  certiorari  was  obtained,  to  remove  into  this  Court  the 
order  of  sessions,  with  all  things  touching,  the  same.  'J' he  sessions  sent  up  the  order  and 
special  case,  but  not  the  rate.  This  Court  quashed  the  order.  At  the  ensuing  sessions, 
December,  1838,  a  motion  was  made  to  quash  the  rate;  but  the  justices  refused.  No  conti- 
nuances had  been  entered  on  the  appeal.  On  motion  for  a  mandamus  to  the  justices  to 
enter  continuances  to  their  next  sessions,  and  at  those  sessions  quash  the  rate, 

Writ  refused:  for,  per  Lord  Desman,  C.  J.,  and  Littledalk,  J.,  if  the  rate  were  quashed 
otherwise  than  on  certiorari,  parties  who  had  acted  in  collecting  it  would  lose  the  protection 
given  to  such  persons  by  stat  12  G.  2,  c  29,  s.  18,  in  the  case  of  a  rate  being  quashed. 

And,  per  Littlbdalb  and  Coleridge,  Js.,  the  quashing  of  the  rate  being  a  judicial  act  (under  a 
local  statute,  3  G.  4,  c  evil,)  this  Court  could  not  order  them  by  mandamus  to  perform  it. 

And,  per  Colrrijdob,  J.,  Semble  that  a  mandamus  could  not  go,  because  the  sessions,  when  called 
upon  to  quash  the  rate,  bad  not  power  to  do  so. 

By  stat  3  G.  4,  c  cvii.,  (local  and  personal,  public,)  if  a  county  rate  for  Middlesex  be  made 
before  it  appear*  to  the  justices  that  three  fourths  of  the  last  preceding  rate  are  expended, 
the  order  for  the  rate  is  to  contain  a  proviso  suspending  the  collection  till  the  three  fourths  are 
expended.     If  a  rate  be  otherwise  made,  appeal  is  given  to  the  quarter  sessions. 

An  order  for  a  rate  recited  that  the  three  fourths  were  expended,  and  did  not  contain  the  pro- 
viso. A  party,  not  having  appealed,  applied  for  a  certiorari  to  bring  up  the  rate,  and  affidavits 
suggesting  that  the  three  fourths  had  not  been  expended.    Certiorari  refused. 

A  rule  nisi  was  obtained  in  this  term,  for  a  mandamus  calling  upon 
the  justices  of  Middlesex  to  enter  continuances  to  their  next  quarter 
sessions  on  the  appeal  of  the  churchwardens  and  overseers  of  the  poor 
of  St.  George,  Hanover  Square,  against  a  county  rate  made  by  the  jus- 
tices of  the  said  county  on  27th  October,  1836,  and  at  such  next  quarter 
sessions  to  quash  the  said  rate. 

The  rate  had  been  appealed  against  at  the  January  sessions,  1837, 
under  stat.  3  G.  4,  c.  cvii.,  local  and  personal,  public.(a)     The  ground 

(a)  Stat.  3  G.  4,  c.  cvii.  (local  and  personal,  public,)  is  entitled,  *'  An  Act  for  regulating 
the  Office  of  Treasurer,  and  altering  and  amending  the  Acts  now  in  force  for  assessing, 
collecting,  and  levying  of  County  Rates,  so  far  as  the  same  relate  to  the  County  of  Mid- 
dlesex." 

Sect.  1  recites  stat.  12  G.  2,  c.  29,  18  G.  2,  c.  18,  87  G.  8,  c.  65,  55  G.  8,  c.  51,  56  G. 
G.  8,  c.  49,  57  G.  3.  c.  94,  1  &  2  G.  4,  c.  85. 

Sect.  9  authorizes  the  justices  of  the  peace  of  Middlesex,  at  general  quarter  sessions, 
&c.,  after  the  treasurer's  accounts  have  been  audited  and  allowed  as  mentioned  in  the  act, 
to  make  quarterly  county  rates. 

Sect  10  enacts,  "  That  in  case,  at  the  time  of  making  any  such  quarterly  rate  or  rates 
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of  appeal  was  that,  when  the  treasurer's  accounts  were  audited  on  the 
first  day  of  the  October  sessions,  1836,  three- fourths  of  the  sum  received 
under  the  last  rate  had  not  been  expended,  but  that  nevertheless  the 
order  for  making  the  new  rate  did  not  contain  a  proviso,  according  to 
sect.  10,  for  suspending  the  further  collection  of  moneys  till  the  said 
three-fourths  of  the  former  rate  should  be  exhausted.  An  account  had. 
however,  been  delivered  at  an  adjournment  of  the  last-mentioned  ses- 
sions, before  the  making  of  the  rate,  by  which  it  appeared  that  three- 
fourths  of  the  former  rate  had  then  been  expended.  The  appeal  was  dis- 
missed, subject  to  the  opinion  of  this  Court  on  a  special  case.  The  case, 
(settled  by  the  chairman,)  after  setting  forth  the  facts,  directed  that,  if 
this  Court  should  think  the  appellants  entitled  to  relief  on  the  above  objec- 
tion, the  rate  should  be  amended,  (by  an  alteration  in  the  date,)  accord- 
ing to  stat.  3  G.  4,  c.  cvii.  s.  16. 

The  order  of  sessions,  with  the  case,  was  removed  into  this  Court  by 
•a  certiorari  commanding  the  justices  to  send  up  the  order  with  all  things 
touching  the  same,  but  not  requiring  the  rate  to  be  transmitted.  A  rule 
nisi  was  obtained  for  quashing  the  order:  the  case  was  argued  in 
Michaelmas  term,  1838  ;(a)  and  this  Court,  being  of  opinion  that  the 
state  of  the  account  on  the  day  of  audit,  and  not  afterwards,  should 
have  been  considered  in  framing  the  rate,  quashed  the  order  of  sessions. 
At  the  meeting  of  the  justices  on  their  next  county  day,  the  chairman 
informed  them  of  the  decision ;  but  stated  that  the  justices  would  not 
be  inconvenienced,  as  the  rule  made  by  this  Court  did  not  quash  the 
rate.  At  the  Middlesex  sessions  in  December,  1838,  a  motion  was 
made,  on  affidavit  verifying  the  special  case  and  the  decision  of  this 
Court,  to  quash  the  rate ;  but  the  sessions  refused  to  interfere,  the  chair- 
man saying  that  the  appeal  was  no  longer  before  them,  and  they  had  no 
power  to  do  anything  in  the  matter. 

a*  aforesaid,  it  shall  not  be  made  appear  to  the  said  justices  that  three-fourths  or  more  of 
the  moneys  actually  received  by  the  treasurer  for  the  said  county  for  the  time  being,  on 
account  of  the  last  preceding  rate,  have  been  actually  and  duly  expended,  then  and  in 
such  case,  and  so  often  as  the  same  shall  happen,  the  order  for  making  any  new  rate  shall 
contain  a  proviso  or  direction,  that  no  moneys  shall  be  collected  or  paid  as  hereinbefore 
mentioned,  on  account  of  such  new  rate,  until  three-fourths  of  the  moneys  so  received  as 
aforesaid,  on  account  of  the  preceding  rate,  shall  have  been  actually  expended  as  afore- 
said, and  the  said  High  Constable  shall  have  been  authorised  as  next  hereinafter  men- 
tioned, to  require  payment  of  the  moneys  due  on  such  new  rate ;"  provided,  that  if  three- 
fourths  be  expended  in  the  interval  between  two  general  quarter  sessions,  the  justices, 
at  any  adjournment,  &c,  on  production  of  the  former  order,  and  on  oath  by  the  treasurer 
that  the  three-fourths  are  expended,  may  make  an  order  authorizing  payment  and  receipt 
of  the  rate ;  whereupon  it  shall  be  lawful  for  the  High  Constables  to  issue  their  warrants 
to  churchwardens,  &c,  demanding  payment  of  the  rate;  and  the  same  shall  be  paid  as 
if  there  bad  been  no  such  proviso  or  restriction. 

Sect.  16  enacts,  *«  That  if  the  churchwarden  or  churchwardens,  overseer  or  overseers 
of  the  poor,  or  other  inhabitant  or  inhabitants  of  any  parish,  township,  or  place,  whether 
parochial  or  otherwise,  where  there  is  no  churchwarden  or  overseer,  or  person  appointed 
to  act  as  such,  shall  at  any  time  have  reason  to  think  that  such  parish,  township,  or  place 
is  aggrieved  or  injured  by  any  rate  or  rates  to  be  made  under  or  by  virtue  of  either  of 
the  said  recited  acts,  or  of  this  act,  on  the  ground  of  any  account  of  the  said  treasurer, 
or  any  part  or  parts  of  any  such  account,  not  having  been  audited,  or  having  been  unduly 
or  improperly  audited  or  allowed;"  "or  on  the  ground  of  three-fourths  of  any  former 
rate  or  rates  not  having  been  duly  expended  previously  to  the  making  of  any  new  rate  or 
rates,  or  any  other  just  or  reasonable  objection  to  such  rate  or  rates,"  such  churchwarden, 
&o.,  or  the  parish,  &c,  may  appeal  to  the  next  geueral  or  general  quarter  sessions  for  the 
county,  happening  within  the  period  in  the  act  specified ;  find  the  justices  shall,  at  such 
sessions,  or  at  some  sessions  to  which  they  may  adjourn  the  appeal,  "  hear  and  determine 
the  causes  and  matters"  of  such  appeal,  "and  quash,  alter,  or  amend  the  rate  appealed 
against,  or  give  such  other  relief  in  the  premises  as  to  them  shall  seem  just  and  proper." 

(a)  Regina  ▼.  St.  George,  Hanover  Square,  November  14ih  and  17th,  1838. 
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Sir  J.  Campbell,  Attorney-General,  and  Prendergast,  now  showed 
cause.  To  quash  the  rate  now  for  want  of  a  restrictive  clause  would 
answer  no  purpose.  The  observations  on  this  point  are  omitted.  But 
the  magistrates,  when  applied  to  at  the  December  sessions,  had  no  autho- 
rity to  quash  it,  there  being  no  continuances  entered  on  the  appeal ;  for 
that  reason  they  refused ;  and  the  Court  will  not  require  parties  by 
mandamus  to  do  that  which  at  the  time  of  refusal  they  had  not  power " 
to  do.  The  local  act  sect.  16  enables  the  magistrates,  on  appeal, 
either  to  quash,  to  alter,  or  to  amend  the  rate.  Assuming  that  the  Court 
would  grant  a  mandamus  to  the  justices  to  hear,  it  will  not  call  on  them 
by  mandamus  to  do  one  particular  judicial  act  among  those  which  the 
statute  leaves  in  their  discretion,  namely,  to  quash  the  rate.  And  this 
application  would  have  been  unnecessary  if  the  parties  making  it  had 
not  been  guilty  of  laches  in  omitting  to  bring  the  rate,  as  well  as  the 
order  and  special  case,  before  this  Court  by  certiorari,  which,  by  stat. 
12  G.  2,  c.  29,  they  might  have  done.  Besides,  by  sect.  18  of  that 
statute,(a)  if  a  rate  is  quashed  on  certiorari,  provision  is  made  for  reim- 
bursing those  who  may  have  paid  more  than  a  just  assessment  under 
such  rate ;  and  the  same  section  protects  persons  who  may  have  collected 
or  received  any  money  on  a  rate  quashed  by  certiorari :  but  no  such 
indemnity  is  given  in  either  case,  if  the  rate  is  quashed  without  a  cer- 
tiorari. The  magistrates  only  desire  the  opinion  of  the  Court,  and  are 
ready  to  do  what  shall  be  directed. 

Bodkin  and  Doane,  contra.  As  to  the  objection  that  the  sessions,  in 
last  December,  could  not  quash  the  rate,  because  continuances  had  not 
been  entered,  admitting  that  to  be  so,  they  might  have  entered  continu- 
ances for  the  purpose  of  quashing,  or  at  least  this  Court  may  now  order 
them  to  do  so.  The  appellants  have  no  other  remedy.  It  is  contended 
that  the  Court  will  not  order  justices  to  do  a  particular  judicial  act ;  but 
here  the  persons  opposing  the  application  are  not  only  justices  but  par- 
ties. [Coleridge,  J.  Why  did  not  you  bring  up  the  rate  by  your  cer- 
tiorari ?]  The  writ  commanded  the  justices  to  send  up  the  order  of 
sessions  with  all  things  touching  the  same.  They  should  have  sent  the 
rate.  But,  if  they  had,  the  case  which  was  settled  by  the  chairman 
did  not  offer  this  Court  the  option  of  quashing  the  rate.  [Lord  Denman, 
C.  J.  If  the  rate  had  appeared  bad  on  the  face  of  it,  we  might  have 
done  so.]  The  rate  was  not  bad  on  the  face  of  it ;  and  at  all  events 
that  suggestion  could  not  be  made  now.  [Littledale,  J.  If  the  rate 
is  quashed  without  certiorari,  there  is  no  protection  for  persons  who  have 
collected  it.]  The  words  of  sect.  18  are,  "  quashed  or  discharged  on 
any  certiorari  brought  or  to  be  brought  in  any  of  his  Majesty's  Courts 
of  Record  at  Westminster,  or  otherwise,  for  any  money,"  &c. 
.  Lord  Denman,  C.  J.     I  had  hoped  that  the  eighteenth  section  of  stat. 

(a)  Stat.  12  G.  2,  c.  29,  (for  the  more  easy  assessing,  collecting,  and  levying  of  county 
rates.)  enacts,  by  s.  18,  "  That  no  action  or  suit  shall  be  commenced  or  prosecuted  against 
any  person  or  persons  who  has  or  have  been  or  shall  be  employed  in  the  collecting  or  * 
receiving  any  money  in  pursuance  of  the  6aid  recited  acts,  or  this  present  act,  on  any  rate 
or  rates  which  has  or  have  been  or  shall  be  quashed  or  discharged  on  any  certiorari 
brought  or  to  be  brought  in  any  of  his  Majesty's  Courts  of  record  at  Westminster,  or 
otherwise,  for  any  money  collected  or  received,  or  to  be  collected  or  received  on  any  such 
rate  or  rates,  before  such  writ  of  certiorari  was  or  shall  be  brought  and  allowed;  and  that 
justice  may  be  done  to  such  persons  who  shall  or  may  pay  towards  any  rate  which  shall 
be  quashed  or  discharged,  the  several  sums  of  money  which  shall  appear  to  have  been 
paid  by  them  on  such  rate,  either  in  whole,  or  in  part,  more  than  they  ought  to  have  paid, 
shall  be  repaid,  or  allowed  to  them  in  the  next  rate  or  rates  which  shall  be  made  in  pur- 
suance of  this  act,  as  if  the  same  had  been  paid  on  such  new  rate  or  rates ;  anything  in 
any  former  act,"  &c,  to  the  contrary  notwithstanding. 
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12  G.  2,  c.  29,  might  be  found  to  bear  the  application  contended  for  on 
•behalf  of  the  appellants.  But  we  cannot  so  construe  it.  The  words 
are,  that  no  action  shall  be  brought  against  any  person  who  shall  have 
been  employed  in  collecting  or  receiving  any  money,  in  pursuance  of  the 
act,  on  any  rate  which  has  been,  or  shall  be,  "  quashed  or  discharged  on 
any  certiorari  brought  or  to  be  brought  in  any  of  his  Majesty's  Courts 
"of  Record  at  Westminster,  or  otherwise,  for  any  money  collected  or 
received,'1  "on  any  such  rate  or  rates,  before  such  writ  of  certiorari 
was  or  shall  be  brought  and  allowed."  The  clause  confines  the  exemp- 
tion to  cases  where  the  quashing  is  the  act  of  the  Court :  therefore  by 
granting  a  mandamus  we  should  expose  persons  who  have  taken  part  in 
the  collecting  of  this  rate  to  actions.  Supposing  that  we  could  grant 
the  mandamus  as  desired,  or  could  adapt  it  to  the  case  by  altering  the 
terms,  I  do  not  see  that  any  benefit  would  result.  If  the  parties  had 
brought  the  rate  as  well  as  the  order  of  sessions  before  us  by  certiorari 
we  might  have  quashed  the  rate  ;  but  that  was  not  done.  The  rule  must 
be  discharged. 

Littledale,  J.  We  cannot  grant  the  writ  as  prayed.  This  Court 
cannot  dictate  by  mandamus  the  judgment  which  another  court  shall 
give.  We  might  indeed  refer  it  to  them  to  consider  what  judgment  they 
should  pronounce ;  but  I  think  that,  under  the  circumstances,  that  cannot 
be  done. 

Coleridge,  J.  (a)  No  answer  has  been  given  to  the  objection  that 
the  sessions  had  not  power  to  quash  the  rate  when  the  application  was 
made  to  them.  And  quashing  a  rate  is  a  judicial  act ;  we  cannot  dictate 
that  another  court  shall  perform  it.  Rule  discharged. 

On  the  same  day  of  this  term,  January  17th,  Doane  obtained  a  rule 
calling  on  the  justices  of  Middlesex  to  show  cause  why  a  certiorari 
should  not  issue,  to  bring  up  the  accounts  of  the  county  treasurer  from 
2d  July  to  13th  October,  1838,  inclusive,  the  abstract  of  the  said 
accounts,  and  the  audit  and  examination  of  the  same  by  the  committee 
of  justices  of  the  county,  the  report  of  the  result  of  the  examination 
signed  by  six  of  the  committee,  dated  16th  October  last,  the  order  of 
sessions  made  on  1st  November  last  for  the  further  audit  and  allowance 
of  the  said  accounts,  the  supplemental  account  of  the  treasurer  from 
13th  October  to  1st  November  last,  the  order  of  sessions  made  on  1st 
November  last  for  making  and  assessing  a  county  rate  of  three  farthings 
in  the  pound,  the  original  rate,  and  the  order  of  justices  by  which  the 
quota  of  the  parish  of  St.  George  Hanover  Square  was  levied  by  war- 
rant of  distress,  &c. 

The  affidavits  in  support  of  the  rule  contained  statements  to  show  that, 
upon  reference  to  the  documents  mentioned  in  the  rule,  it  would  appear 
that  the  balance  in  the  treasurer's  hands  exceeded  one-fourth  of  the  last 
preceding  rate.  The  order  for  the  rate,  which  was  set  out  in  the  affida- 
vits, recited  that  three-fourths  of  the  moneys  collected  on  account  of 
the  last  preceding  rate  had  been  actually  and  duly  expended ;  and  it 
contained  no  proviso  for  suspending  the  payment.  There  were  affidavits 
in  answer.     On  a  subsequent  day  of  this  term,  January  30th, 

Sir  J.  Campbell,  Attorney-General,  and  Prenderyast  showed  cause. 
The  rate  being  good»on  the  face  of  it,  the  Court  cannot  quash  it  upon 
affidavit.  But,  independently  of  this  objection  to  the  rule,  the  parties 
ought  to  have  appealed  to  the  quarter  sessions.  Sect.  16  of  the  local 
act  gives  an  appeal  expressly  on  the  objection  now  made.  No  certiorari 
(a)  Williams,  J.,  being  a  parishioner  of  St  George,  Hanover  Square,  gave  no  judgment 
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would  bo  granted  to  bring  up  a  rate  on  the  ground  of  inequality,  under 
the  general  acts,  because  the  proper  remedy  in  such  case  is  appeal :  here, 
therefore,  where  the  remedy  by  appeal  is  enlarged,  the  remedy  by  cer- 
tiorari is  contracted  to  the  same  extent.  Hex  v.  The  Mayor,  $c,  of 
Gloucester,  5  T.  R.  346,  shows  how  far  the  Court  will  go  in  supporting 
rates  which  are,  in  their  terms,  legal. 

Doane,  contra.  The  general  principle,  of  allowing  no  certiorari  to 
bring  up  a  rate  where  there  is  an  appeal,  applies  only  to  the  case  of  rates 
levied  under  the  general  law,  and  is  therefore  confined  to  cases  of  ine- 
quality, which  is  the  only  ground  of  appeal  under  that  law.  It  is  a  rule 
that  the  writ  of  certiorari  shall  not  be  taken  away  except  by  express 
words :  here  the  attempt  is  to  take  it  away  by  an  implication  founded 
only  on  the  extension  of  another  remedy.  It  would  be  useless  to  appeal 
to  the  sessions  on  the  ground  of  a  supposed  state  of  facts  which  they 
themselves  have  expressly  negatived. 

Lord  Denman,  C.  J.  The  rate  is  admitted  to  be  good  on  the  fnce  of 
it ;  and  the  power  of  appeal  comprehends  the  very  objection  made  upon 
affidavit.     The  certiorari  cannot  issue. 

Littledale,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 


AMOR  against  FEARON— p.  548, 

If  a  clerk,  retained  at  a  salary  to  manage  a  mercantile  business,  declares  that  he.  is  a  partner, 
and  will  transact  the  business  as  such,  the  employer  may  immediately  dismiss  him.  Although 
the  party  has  not  committed  any  other  act  of  misconduct,  nor  refused,  in  terms,  to  go  on  as 
clerk. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  plain- 
tiff would  enter  into  defendant's  service  as  a  clerk  and  manager  to 
superintend  and  conduct  a  business  of  defendant,  to  wit,  the  business 
of  a  dealer  in  wine  and  spirits  at  a  certain  establishment,  &c,  at  a 
certain  yearly  salary,  defendant  promised  plaintiff  to  retain  and  employ 
him  in  his  service  in  the  capacity  aforesaid  for  one  year  from  July  1st, 

1831,  and  afterwards,  as  long  as  plaintiff  and  defendant  should  respect- 
ively please,  until  the  end  of  the  current  year  from  July  1st,  1831. 
Averment,  that  plaintiff  entered  into  the  service  and  continued,  &c, 
until  and  upon  6th  November,  1832,  and  was  then,  and  always  had 
been,  ready  and  willing,  and  then  offered,  to  continue  in  the  said  service 
and  employ  of  defendant  in  the  capacity  aforesaid  and  on  the  terms 
aforesaid  until  the  end  of  the  then  current  year ;  Breach,  that  defendant 
would  not  continue  plaintiff  in  his  employ,  &c.  until  the  expiration,  &c: 
but,  during  the  current  year,  &c,  refused  to  suffer  him  to  continue,  &c  , 
ind  wrongfully  dismissed  him  without  any  reasonable  or  probable 
cause,  &c,  whereby  plaintiff  lost  the  salary  which  he  otherwise  would 
iiave  acquired,  &c,  and  he  and  his  family  were  put  to  inconvenience, 
&c.  There  were  also  indebitatus  counts,  for  wages,  &c,  {a)  and  on  an 
account  stated^ 

Pleas.  1.  TO  the  first  count,  non  assumpsit.  2.  To  the  same  count, 
that,  after  the  making  of  the  promise  in  that  count  mentioned,  and  just 
before  and  at  the  time  of  the  dismissal,  &c,  to  wit  on,&c,  plaintiff  con- 

(«)  The  plaintiff,  hy  his  particular,  claimed,  under  these  counts,  wayes  from  April  30thf 

1832,  to  November  6th,  1832,  the  day  of  dismissal;  and  20/.  on  a  demand,  not  material  here, 
fcr  board. 
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ducted  himself  in  such  an  improper,  offensive,  disobedient,  and  insolent 
manner  that  defendant  was  forced  and  obliged  to  dismiss  plaintiff,  and 
could  not  longer  keep  him  in  his  service,  and  defendant  was  forced  and 
obliged  by  such  conduct  of  plaintiff  to  put  an  end  to  such  service  and 
employ ;  without  this,  that  defendant  then  wrongfully  dismissed  and 
discharged  plaintiff  without  any  reasonable  or  probable  cause  in  man- 
ner and  form,  &c.  Conclusion  to  the  country.  3.  To  the  2d  and  sub- 
sequent counts,  payment  into  Court  of  126/.  10s. 

Replication,  joining  issue  ou  the  1st  and  2d  pleas.     To  the  3d,  da- 
mage ultra.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.  at  the  sittings  in  London 
after  Michaelmas  term,  1838,  the  following  facts  appeared.  The  de- 
fendant was  a  wine  and  spirit  merchant,  carrying  on  business  in  Bond 
street.  The  plaintiff  went  into  his  service  as  a  clerk,  to  manage  the 
business  at  a  yearly  salary.  He  also,  at  certain  periods,  received  a  por- 
tion of  the  profits ;  but  this,  as  the  defendant  alleged,  was  mere  gratuity. 
A  disagreement  arising  between  plaintiff  and  defendant,  the  latter  sent 
for  one  Henderson  (who  was  called  as  a  witness)  and  said  to  him,  "  I 
have  sent  to  you  to  come  to  manage  the  business."  In  a  conversation 
which  then  passed  between  plaintiff  and  defendant  in  Henderson's  pre- 
sence, the  plaintiff  said,  "  Have  you  any  wish  to  see  my  solicitor  ?" 
The  defendant  answered,  "  No."  The  plaintiff  then  walked  round  the 
counter  and  said,  "  Then  I  go  on  with  the  business  as  usual."  The  de- 
fendant replied,  "  We  will  see  about  that ;"  and,  going  up  to  the  plain- 
tiff at  the  counter,  desired  him  to  leave  the  place.  The  plaintiff  said, 
"When  I  am  satisfied  and  paid  what  I  require,  I  will  leave."  The  so- 
licitors of  the  respective  parties  came  shortly  afterwards,  (having  been 
sent  for,)  and  the  defendant's  solicitor  said  to  the  plaintiff,  "  You  claim 
to  be  a  partner ;  that  puts  an  end  to  your  being  here,  and  you  must  go.** 
The  plaintiff  said,  "  My  solicitor  has  been  waiting  for  you."  In  a  con- 
versation which  followed,  the  plaintiff's  solicitor  said  to  the  defendant's, 
"  You  must  feel  that  he  is  a  partner."  The  defendant's  solicitor  an- 
swered, "  No,  he  is  not ;  I  must  discharge  him."  The  plaintiff  was 
thereupon  dismissed.  On  the  following  day  the  plaintiff's  solicitor 
wrote  to  the  defendant :  "  I  beg  to  give  you  notice  on  behalf  of  Mr. 
John  Amor,  that  he  is  quite  ready  to  resume  his  duties  as  a  partner  in 
the  house  in  Bond  street."  The  plaintiff  afterwards  filed  a  bill  in  equity 
against  the  defendant  for  an  account :  the  bill  was  dismissed  :  and  the 
plaintiff  then  brought  the  present  action.  The  amount  paid  into  Court 
was  the  plaintiff's  salary  at  the  rate  of  200/.  a  year,  down  to  the  time 
of  dismissal. 

The  Lord  Chief  Justice,  in  summing  up,  told  the  jury  that  the  plain- 
tiff did  not  now  claim  to  be  a  partner ;  and  that,  us  to  iue  uiMnissal, 
the  question  now  was,  whether  the  defendant  had  reasonable  and  pro- 
bable cause  for  it,  in  the  plaintiff's  misconduct  in  assuming  to  be  a  part- 
ner. After  referring  to  the  conversation  deposed  to  by  Henderson,  his 
Lordship  said  that  the  dismissal  appeared  evidently  to  have  been  caused 
by  the  plaintiff's  claim  to  be  partner ;  and  he  slated,  as  his  opinion,  that 
if  a  servant  claimed  to  overhaul  his  master's  accounts^iat  would  put 
an  end  to  the  relation  of  master  and  servant  between  them,  and  that 
such  relation  could  not  continue  where  the  servant  claimed  to  be  a  mas- 
ter. And  he  left  it  to  the  jury  to  say,  whether  the  plaintiff  had  been 
dismissed  for  asserting  that  he  was  partner,  and  whether  the  claim  made 
was  a  reasonable  ground  of  dismissal.     Verdict  for  the  defendant 
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Thesiger  now  moved  for  a  new  trial  on  the  ground  of  misdirection. 
The  Lord  Chief  Justice  left  that  to  the  jury  which  he  ought  to  have 
decided  himself,  namely,  whether  certain  conduct  was  a  reasonable 
cause  of  dismissal.  And  this  was  not  reasonable  cause.  It  may  be 
conceded  that  if  a  servant  claimed  to  overhaul  his  master's  accounts, 
that  would  be  an  act  of  insolence  justifying  dismissal.  So  if  he  claimed 
to  be  master ;  such  an  act  would  be  unequivocal.  But  here  the  course 
of  transactions  between  the  parties  might  hare  led  the  plaintiff  to  be- 
lieve that  he  was  a  partner ;  and  he  merely  intimated  his  opinion  that 
he  was  so.  He  was  guilty  of  no  misconduct  as  a  clerk,  and  of  no  dis- 
respect to  the  defendant.  If  he  had  refused  to  do  his  duty  as  clerk,  on 
the  ground  that  he  was  partner,  or  had  committed  any  act  of  insub- 
ordination, the  dismissal  would  have  been  justified ;  but  to  decide  so 
here  would  be  going  farther  than  any  decision  warrants.  [Lord  Den- 
man,  C.  J.  He  never  said  that,  if  not  admitted  to  be  partner,  he  was 
willing  to  go  on  as  clerk.  Littledale,  J.  He  only  proposed  to  "  go 
on  with  the  business  as  usyial."]  The  mere  claim  to  be  partner  was 
no  ground  for  a  summary  dismissal,  unless  accompanied  by  some 
insolence  of  conduct  or  other  improper  act.  To  warrant  that  pro- 
ceeding there  should  be  some  moral  misconduct,  pecuniary  or  other- 
wise, wilful  disobedience,  or  habitual  neglect ;  Ca Ho  v.  Broitncker,  4 
Car.  &  P.  518,  (19  E.  C.  L.  R.  504.)  [Lord  Denman,  C.  J.  That  does 
not  exclude  a  right  of  dismissal  for  claiming  to  be  in  a  situation  incon- 
sistent with  that  of  a  servant.]  Jithin  v.  rfcton,  4  C.  &  P.  208,  (19  E. 
C.  L.  R.  346;)  Spain  v.Jlmott,2  Stark.  N.  P.C.  256,  (3  E.  C.  L.  R.  339;) 
Hobinson  v.  Hindman,  3  Esp.  235,  and  TStrner  v.  Robinson,  5  B.  & 
Ad.  789,  (27  E.  C.  L.  R.  190,)  show  the  kind  of  misconduct  necessary 
to  justify  an  immediate  dismissal.  See  also  Fillieul  v.  •Armstrong,  7 
A.  &  E.  557,  (34  E.  C.  L.  R.  160;)  Ridgway  v.  The  Hxtngerford  Mar- 
ket Company,  3  A.  &  E.  171,  (30  E.  C.  L.  R.  59,)  is  the  case  most  nearly 
approaching  to  an  authority  for  the  defendant ;  but  there  an  act  of  con- 
tumacy had  been  committed. 

Littledale,  J.  The  cases  referred  to  were  properly  decided ;  but 
this  differs  from  them.  Jn  those  there  was  no  question  that  the  party 
was  servant,  and  he  had  done  something  improper  in  that  capacity. 
Here  the  plaintiff  disclaimed  being  a  servant:  if  the  defendant  had  suf- 
fered him  to  go  on  in  the  employment  after  that,  the  nature  of  his  situa- 
tion might  have  been  doubtful  to  those  who  dealt  at  the  house,  and  the 
circumstances  would  have  been  evidence  for  a  jury  that  the  plaintiff 
really  was  a  partner.  Therefore  the  defendant  was  justified  in  dis- 
missing him,  and  refusing  to  pay  him  wages  from  the  time  of  dismissal. 

Williams,  J.  Tne  point  which  Mr.  Thesiger  says  should  have 
been  decided  by  the  Judge  was  a  matter  of  fact.  It  r^sts  on  the  facts 
of  the  particular  case,  whether  the*  party  lias  been  guilty  of  a  certain 
amount  of  disobedience  or  misconduct.  Here,  the  jury  were  to  deter- 
mine, on  the  facts,  whether  or  not  the  plaintiff  intended  to  set  himself 
up  as  a  partner.  If  the  jury  understood  that  his  conduct  was  an  as- 
sumption of  partnership,  that  was  inconsistent  with  the  plaintiff's  being 
a  servant. 

Coleridge,  J.  The  meaning  of  the  plaintiff's  verbal  declarations,  as 
explained  by  his  solicitor's  letter,  was  a  question  for  the  jury ;  and  their 
inference  from  the  facts  must  have  been  that  the  plaintiff's  language 
was  not  a  claim,  civilly  advanced,  of  right  to  be  a  partner,  but  an  asser- 
tion of  that  right,  so  made  as  to  justify  the  master  in  refusing,  for  his 
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own  protection,  to  permit  that  he  should  continue  doing  those  acts 
which  he  had  been  doing  until  that  time.  The  servant  had  refused  to 
be  servant  any  longer.  In  the  cases  cited  there  was  no  dispute  whether 
the  party  dismissed  was  servant  or  not.  Here  he  had  at  once  put  him- 
self in  a  situation  inconsistent  with  that  in  respect  of  which  he  claims 
wages. 

Lord  Denman,  C.  J.,  concurred. 

Rule  refused. 


DOE  on  the  demise  of  DUNCAN  against  ED  WARDS.— p.  554. 

If  a  document  be  produced,  under  sect  76  of  the  Insolvent  Debtors'  Act,  staL  7  G.  4,  c  57, 
with  a  seal  purporting  to  be  the  seal  or  the  Insolvent  Debtors'  Court,  it  is  not  necessary  to 
prove  that  the  seal  is  actually  the  seal  of  the  Court 

This  ejectment  was  tried  before  Lord  Denman,  C.  J.,  at  the  London 
sittings  after  last  term.  The  case  on  the  part  of  the  plaintiff  was  that 
the  defendant  was  yearly  tenant.  A  six  months'  notice  having  been 
served  for  Michaelmas,  1838,  it  was  material  to  the  plaintiff  to  prove 
that  the  tenancy  began  at  Michaelmas,  1836.  The  defence  was  that 
the  tenancy  began  at  Christmas,  1S36;  and  that  the  action,  therefore, 
was  brought  too  soon. 

The  plaintiff  tendered  a  schedule  delivered  by  the  defendant  as  an 
insolvent  debtor,  of  1837,  containing  admissions  which  (as  the  plaintiff 
contended)  fixed  the  commencement  of  th 2  tenancy  at  Michaelmas.  The 
copy  of  the  schedule  was  produced,  with  a  seal,  purporting  to  be  the 
seal  of  the  Itisolvent  Debtors'  Court :  but  no  proof  was  offered  that  the 
seal  really  was  that  of  the  Court.  Objection  was  made  to  the  admissiou 
of  the  document  without  such  proof:  but  the  Lord  Chief  Justice  thought 
it  unnecessary,  and  admitted  the  document  accordingly,  directing  a  ver- 
dict for  the  lessor  of  the  plaintiff. 

Neule  now  moved  for  a  new  trial,  on  the  ground  that  the  document 
was  not  admissible  without  further  proof.  By  stat.  7  G.  4,  c.  57,  s.  76, 
copies  of  the  schedule  and  other  proceedings,  purporting  to  be  signed 
by  the  officer,  &c,  "  and  sealed  with  the  seal  of  the  said  Court,"  are  to 
be  admitted  "  without  any  proof  whatever  given  of  the  same,  further 
than  that  the  same  is  sealed  with  the  seal  of  the  said  Court."  Here  no 
rtuch  proof  was  given ;  and  the  document  was  admitted  upon  the  mere 
fact  that  some  seal  was  upon  it.  By  the  recent  act,  1  &  2  Vict.  c.  1 10, 
s.  105,  it  is  enacted  that  copies  of  the  proceedings  shall  be  evidence,  so 
far  as  this  requisite  is  concerned,  simply  011  their  "purporting  to  be 
sealed  with  the  seal  of  the  said  Court."  This  change  in  the  language 
of  the  legislature  shows  their  opinion  that,  under  the  previous  act,  it 
was  not  sufficient  that  the  seal  should  purport  to  be  the  seal  of  the 
Court  without  further  evidence. 

Lord  Denman,  C.  J.  The  principle  recognised  in  practice  seems  to 
be  that,  when  the  seal  purports  to  be  that  of  the  Court,  we  take  notice 
that  it  is  so.  The  provision  of  the  recent  act  is  expressed  more  dis- 
tinctly than  that  of  the  preceding,  merely  to  prevent  mistakes. 

Littledale,  J.  I  apprehend  that  it  is  not  necessary  to  prove  the 
seal. 

Williams,  J.,  concurred. 
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Coleridge,  J.  The  seventy-sixth  section  of  stat.  7  G.  4,  c.  57,  does 
not  require  proof  of  the  seal  of  the  Court,  but  only  that  the  document  in 
question  is  "  sealed  with  the  seal  of  the  said  Court." 

Rule  refused. 


DOE  on  the  demise  of  RICHARDSON  against  THOMAS  and  WIL- 
LIAMS.—p.  556. 

Land  which  has  been  annexed  to  a  perpetual  curacy  of  a  parish,  by  the  Governors  of  Queen 
Anne's  Bounty,  under  2  stat  1  G.  1,  c  10,  ss.  4,  21,  cannot  be  leased  by  the  curate  so  as  to 
bind  the  successor,  if  the  pairon  only  consent,  and  not  the  ordinary. 

Though  conveyed  to  the  curate  and  his  successors  for  ever,  and  allotted  and  applied  by  the  Go- 
vernors to  the  church,  and  annexed  thereto,  to  go  in  succession  with  the  church. 

Quere,  per  Lord  Dexmax,  C.  J.,  and  Williams,  J.,  whether  such  curate  is  one  of  the  persons 
whose  leases  arc  made  valid  by  stat  32  H.  8,  c.  28,  s.  1. 

Sembie,  per  Littlxdalb,  J.,  he  is.  Per  Coleridge,  J.,  contra.  Agreed  by  the  Court  that, 
if  he  be  within  sect.  1,  he  is  within  the  restriction  of  sect  4. 

Ejectment  for  a  farm  and  lands 'in  the  parish  of  Lambston,  in  Pem- 
brokeshire. On  the  trial  before  Lord  Denman,  C.  J.,  at  the  Pembroke- 
shire summer  assizes,  1836,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  parish  of  Little  Newcastle,  in  Pembrokeshire,  is  a  perpetual 
curacy,  situated  in  the  diocese  of  St.  David's,  and  is  subject  to  the  visi- 
tation and  jurisdiction  of  the  bishop  of  that  see. 

By  indenture  of  bargain  'and  sale,  duly  enrolled,  &c,  dated  24th 
September,  1791,  between  William  Summers  of  the  first  part,  (who.  be- 
fore and  at  the  time  of  the  execution  of  the  indenture,  was  seised  in 
his  demesne  as  of  fee  of  and  in  the  several  lands,  tenements,  and  here- 
ditaments, in  the  indenture  mentioned  to  be  by  him  granted,  bargained, 
sold,  and  confirmed,)  the  governors  of  the  bounty  of  Queen  Anne  for  the 
nugmentation  of  the  maintenance  of  the  poor  clergy,  of  the  second  part, 
and  the  Rev.  James  Rees,  clerk,  curate  of  the  curacy  of  Little  Newcas- 
tle, of  the  third  part,  after  reciting  (amongst  other  things)  that,  in  1787, 
the  governors  did  agree  to  augment  the  said  curacy  a  third  time,  by  lot, 
-with  the  further  sum  of  200J.,  out  of  their  revenue,  and  had  ordered  the 
same  to  be  in  like  manner  laid  out  in  a  purchase  of  lands,  tithes,  or 
other  hereditaments,  to  be  settled  for  the  further  perpetual  augmentation 
of  tfie  said  curacy,  according  to  the  rules  and  orders  made  and  estab- 
lished by  letters  patent  under  the  great  seal,  and  in  pursuance  of  the  trust 
in  the  said  governors  reposed  for  the  distribution  of  the  said  bounty  ;  and 
that  the  messuage  or  dwelling-house,  closes,  or  parcels  of  lands  and  here- 
ditament^ after  described,  had,  upon  due  inquiry  and  examination  into  the 
value  and  other  circumstances  thereof,  been  found  and  approved  of  by  the 
said  governors  to  be  convenient  for  the  further  perpetual  augmentation 
of  the  curacy  aforesaid,  and  of  the  value  of  2001.,  which  was  the  sum 
agreed  upon  for  the  purchase  of  the  same ;  it  was  witnessed  that,  in 
consideration  of  »20(W.  to  the  said  W.  Summers  paid  by  the  said  govern- 
ors,, and  in  consideration  of  5*.  to  the  said  William  bummers  paid  by 
the  said  James  Rees,  the  said  William  Summers,  with  the  approbation 
and  direction  of  the  governors,  testified  by  their  common  seal  being 
thereunto  affixed,  did  grant,  bargain,  sell,  and  confirm  unto  the  said 
James  Rees  and  his  successors,  curates  of  the  curacy  of  Little  New- 
castle aforesaid,  all  that  messuage,  dwelling-house,  and  garden,  with  the 
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appurtenances,  situate,  &c,  in  the  parish  of  Lambston,  &c. ;  and  also 
all  those  two  closes,  &c,  in  the  parish  of  Lambston,  to  hold  the  said 
premises  unto,  and  to  and  for  the  only  use  and  behoof  of,  the  said  James 
Rees  and  his  successors,  curates  of  the  curacy  of  Little  Newcastle  afore- 
said, for  ever,  for  the  further  perpetual  augmentation  of  the  said  curacy : 
and  reciting,  further,  that  the  said  messuage  or  dw_elling-house,  closes, 
&c,  so  purchased  and  thereinbefore  granted,  did  arise  from  and  out  of 
the  bounty  granted  by  Queen  Anne,  and  had  been  purchased  with  the 
sum  of  2001.  arising  from  the  said  bounty.  The  said  governors,  by 
virtue  and  in  pursuance  of  the  last  clause  in  an  act,  &c,  (2  stat.  I  G.  1, 
c.  10,)  did  thereby  allot  and  apply  to  the  church  or  chapel  of  Little 
Newcastle  aforesaid  all  and  singular  the  said  messuage  or  dwelling- 
house,  closes,  &c,  with  the  appurtenances,  and  did  thereby  declare  that 
the  same  should  for  ever  thereafter  be  annexed  to  the  said  church  or 
chapel  of  Little  Newcastle,  and  should  be  from  thenceforth  held  and  en- 
joyed, and  go  in  succession,  with  such  church  or  chapel,  for  ever. 

The  several  hereditaments  and  premises  in  the  said  indenture  men- 
tioned to  be  granted,  &c,  by  William  Summers,  were  the  premises  for 
which  the  present  ejectment  was  brought. 

In  1800,  and  at  the  date  of  the  lease  next  after  mentioned,  the  said 
James  Rees  was  still  the  curate  of  Little  Newcastle :  and  his  brother 
John  Rees  Stokes  was  then  the  patron  and  impropriator  of  the  same 
curacy. 

By  indenture,  dated  15th  January,  1800,  between  the  said  James 
Rees,  therein  described  as  the  curate  of  the  perpetual  curacy  of  Little 
Newcastle,  of  the  first  part,  the  said  John  Rees  Stokes,  therein  described 
as  the  patron  and  impropriator  of  the  same  curacy  and  parish  church, 
of  the  second  part,  and  David  Evans  of  the  parish  of  Lambston,  in  the 
county  of  Pembroke  aforesaid,  yeoman,  of  the  third  part,  James  Rees, 
in  consideration  of  the  yearly  rent,  &c,  did  demise,  grant,  lease,  set, 
and  to  farm  let,  and  the  said  John  Rees  Stokes,  for  himself,  his  heirs 
and  assigns,  for  the  consideration  aforesaid,  did  grant,  ratify,  and  con- 
firm, unto  David  Evans,  the  several  hereditaments  and  premises  described 
and  comprised  in  the  said  indenture  of  bargain  and  sale ;  to  hold  the 
same  unto  the  said  David  Evans,  his  heirs,  executors,  administrators, 
and  assigns,  from  29th  September,  then  last  past,  for  the  natural  lives 
of  him  the  said  David  Evans,  and  two  others,  and  the  life  of  the  survi- 
vor, yielding  and  paying  therefore  yearly,  during  the  said  terra,  unto 
the  said  James  Rees,  during  his  incumbency,  and,  after,  unto  the  said 
John  Rees  Stokes,  his  heirs  or  assigns,  or  unto  the  person  or  persons 
who  for  the  time  being  should  be  entitled  thereto,  the  yearly  rent  of 
9/.  9*. 

The  lands,  tenements,  and  hereditaments  included  in  the' said  lease 
were  lands  which  had  been  most  commonly  letten  to  farm,  and  occupied 
by  the  farmers  thereof,  by  the  space  of  twenty  years  next  before  such 
lease  was  made  thereof;  and  the  yearly  rent,  so  reserved  upon  the  said 
lease  as  aforesaid,  was  as  much  yearly  rent  or  sum  as  had  been  most 
accustomarily  yielded  or  paid  for  the  same  lands,  &c,  within  twenty 
years  next  before  such  lease  thereof  was  made. 

James  Rees  died  on  28th  September,  1835 ;  and,  from  the  date  and 
execution  of  the  said  lease  and  up  to  his  death,  still  continued  the  curate 
of  the  perpetual  curacy  of  Little  Newcastle ;  and,  as  such  curate,  was, 
up  to  and  at  his  death,  in  the  receipt  of  the  rent  and  duties  reserved  in 
the  lease. 
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After  the  death  of  James  Roes,  viz.,  on  29th  September,  1835,  Peter 
Davies  Richardson,  the  lessor  of  the  plaintiff,  was  presented  to  the 
curacy,  and  was  afterwards,  viz.,  on  13th  October,  183»,  duly  instituted 
and  inducted  into  the  curacy,  and  has  ever  since  continued,  and  still  is, 
the  perpetual  curate  thereof.  .       ... 

One  of  the  persons  for  whose  lives  the  said  lease  was  granted  is  still 
living.  The  case  then  explained  that  the  defendants  claimed  under 
David  Evans,  and  were  now  in  possession  of  the  premises. 

The  question  for  the  opinion  of  the  Court  was,  whether  James  Kees 
and  John  ltees  Stokes,  or  either  of  them,  had  any  power  to  grant  the 
said  lease  for  the  term  of  lives  therein  stated,  without  the  confirmation 
of  the  ordinary  of  the  diocese.  . 

E    V.  William*,  for  the  plaintiff.     The  question  is,  whether  a  per- 
petual curate  can  let  lands  annexed  to  his  curacy  by  the  governors  ot 
Queen  Anne's  bounty  without  the  confirmation  of  the  ordinary.     Ihe 
patron  here  has  confirmed ;  but  the  ordinary  has  not.     In  j  Jiurn  s 
Ecclesiastical  Law,  55  (8th  ed.,  Tyrwhitt),  tit.  Curates,  the  following 
account  of  the  nature  of  a  perpetual  curacy  is  given.     "  The  origin  ot 
perpetual  curacies  was  thus :  By  the  statute  of  the  4  II.  4,  c.  1  -,  a  t» 
enacted,  that  in  every  church  appropriated  there  shall  be  a  secular  per- 
son ordained  vicar  perpetual,  canonically  instituted  and  inducted  and 
covenably  endowed  by  the  discretion  of  the  ordinary.     But  if  the  bene- 
fice was  given  ad  memam  monachorum,  and  so  not  appropriated  in  the 
common  form,  but  granted  by  way  of  union  pleno  jure;  in  that  case  it 
was  served  by  a  temporary  curate  belonging  to  their  own  house,  and 
sent  out  as  occasion  required.     The  like  liberty,  of  not  appointing  a 
perpetual  vicar,  was  sometimes  granted  by  dispensation,  in  benefices  not 
annexed  to  their  tables,  in  consideration  of  the  poverty  of  the  house,  or 
the  nearness  of  the  church.     But  when  such  appropriations,  together 
with  the  charge  of  providing  for  the  cure,  were  transferred  (after  the 
dissolution  of  the  religious  houses)  from  spiritual  societies  to  single  lay 
persons,  who  were  not  capable  of  serving  them  by  themselves,  and  who 
by  consequence  were  obliged  to  nominate  some  particular  person  to  the 
ordinary  for  his  license  to  serve  the  cure ;  the  curates  by  this  means 
became  so  far  perpetual,  as  not  to  be  wholly  at  the  pleasure  ot  the  ap- 
propriator,  nor  removable  but  by  due  revocation  of  the  license  ot  the 
ordinary.*'     And  2  Gibson's  Codex,  819  (2d  ed.)  is  cited.     Now,  until 
the  curacy  was  augmented  by  Queen  Anne's  bounty,  it  possessed,  pro- 
perly speaking,  no  endowment:  there  was  only  a  stipend  from  the 
impropriator.     By  2  stat.  1  G.  1,  c.  10,  s.  4,  it  is  recited  that  Queen 
'  Anne's  bounty  "was  intended  to  extend,  not  only  to  parsons  and  vicars 
who  come  in  by  presentation,  or  collation,  institution,  and  induction, 
but  likewise  to  such  ministers  who  come  in  by  donation,  or  are  only  sti- 
pendiary preachers  or  curates,  officiating  in  any  church  or  chapel  where 
the  liturgy  and  rites  of  the  church  of  England,  as  now  by  law  esta- 
blished, are  and  shall  be  used  and  observed,  most  of  which  are  not ^  cor- 
porations, nor  have  a  legal  succession,  and  therefore  are  incapable  ot 
taking  a  grant  or  conveyance  of  such  perpetual  augmentation  as  is 
agreeable"  to  the  intention  of  the  late  Queen;  and  it  is  enacted     that 
all  such  churches,  curacies,  or  chapels,  which  shall  at  any  time  hereaiter 
be  augmented  by  the  governors  of  the  bounty  of  Queen  Anne  tor  tne 
augmentation  of  the  maintenance  of  the  poor  clergy,  shall  be,  and  are 
hereby  declared  and  established  to  be,  from  the  time  of  such  augmen- 
tations, perpetual  cures  and  benefices,  and  the  ministers  duly  nominated 
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and  licensed  thereunto,  and  their  successors  respectively,  shall  be,  and 
be  esteemed  in  law,  bodies  politic  and  corporate,  and  shall  have  per- 
petual succession  by  such  name  and  names  as  in  the  grant  of  such  augmen- 
tation shall  be  mentioned,  and  shall  have  a  legal  capacity,  and  are 
hereby  enabled  to  take,  in  perpetuity,  to  them  and  their  successors,  all 
such  lands,  tenements,  tithes,  and  hereditaments,  as  shall  be  granted 
unto  or  purchased  for  them  respectively  by  the  said  governors  of  the 
bounty  of  Queen  Anne  for  the  augmentation  of  the  maintenance  of  the 
poor  clergy.,,  By  sect.  21  it  is  enacted  that,  if  the  governors  "shall 
by  any  deed  or  instrument  in  writing  under  their  common  seal,  allot  or 
apply  to  any  church  or  chapel,  any  lands,  tithes,  or  hereditaments, 
arising  from  the  Said  bounty,"  &c,  "  and  shall  declare,  that  the  same 
shall  be  for  ever  annexed  to  such  church  or  chapel,  then  such  lands, 
tithes,  and  hereditaments,  shall  from  thenceforth  be  held  and  enjoyed, 
and  go  in  succession  with  such  church  and  chapel  for  ever."  These 
provisions  make  the  perpetual  curate  a  corporation,  capable  of  taking 
in  perpetuity  to  him  and  his  successors ;  but  that  does  not  give  a  right 
to  lease  beyond  the  life  of  the  lessor,  nor  does  it  bring  the  curate  within 
the  enabling  clause,  sect.  1  of  stat.  32  H.  8,  c.  28 :  and  if  it  would, 
then  the  proviso  in  sect.  4  of  that  statute  applies,  and  takes  away  the 
ability. 

First,  at  common  law  the  right  of  the  perpetual  curate  cannot  be 
larger  than  the  common  law  right  of  a  parson  or  vicar  was.  Littleton, 
sect.  644,  says,  "  Nota  quod  dictum  fuit  pro  lege,  in  a  writ  of  account 
brought  by  a  master  of  a  college  against  a  chaplain,  that  if  a  parson, 
or  vicar,  grant  certain  land  which  is  of  the  right  of  his  church  to  an- 
other and  die,  or  changeth,  the  successor  may  enter,  &c.  And  I  take 
the  cause  to  be,  for  that  the  parson,  or  vicar,  that  is  seised,  &c,  as  in 
right  of  his  church,  hath  no  right  of  the  fee-simple  in  the  tenements, 
but  the  right  of  the  fee-simple  abideth  in  another  person ;  and  for  this 
cause  his  successor  may  well  enter,  notwithstanding  such  alienation,'* 
&c.  In  sect.  645,  he  adds,  "  For  a  bishop  may  have  a  writ  of  right  of 
the  tenements  of  the  right  of  his  church,  for  that  the  right  is  in  his 
chapter,  and  the  fee-simple  abideth  in  him  and  in  his  chapter.  And  a 
dean  may  have  a  writ  of  right,  because  the  right  remains  in  him.  And 
an  abbot  may  have  a  writ  of  right,  for  that  the  right  remains  in  him 
and  in  his  convent.  And  a  master  of  an  hospital  may  have  a  writ  of 
right,  because  the  right  remaineth  in  him  and  in  his  confreres,  &c. 
And  so  of  other  like  cases.  But  a  parson  or  vicar  cannot  have  a  writ 
of  right,  &c.  And  in  sect.  646,  "  But  the  highest  writ  that  they  can 
have  is  the  writ  of  juris  utrum,  which  is  a  great  proof  that  the  right 
of  fee  is  not  in  them,  nor  in  any  others,  &c.  But  the  right  of  the  fee- 
simple  is  in  abeyance."  The  juris  utrumvras  commonly  termed  the 
parson's  writ  of  right.  Littleton  adds,  in  sect.  648,  "Also,  some  per- 
adventure  will  argue  and  say,  that  inasmuch  as  a  parson,  with  the  assent 
of  the  patron  and  ordinary,  may  grant  a  rent-charge  out  of  the  glebe 
of  the  parsonage  in  fee,  and  so  charge  the  glebe  of  the  parsonage  per- 
petually, ergo  they  have  a  fee-simple,  or  two  or  one  of  them  have  a  fee- 
simple  at  the  least.  To  this  may  be  answered,  that  it  is  a  principle"  in 
law,  that  of  every  land  there  is  a  fee-simple,  &c,  in  somebody,  or  other- 
wise the  fee-simple  is  in  abeyance.  And  there  is  another  principle,  that 
every  land  of  fee-simple  may  be  charged  with  a  rent-charge  in  fee  by 
one  way  or  other.  And  when  such  rent  is  granted  by  the  deed  of  the 
parson,  and  the  patron,  and  ordinary,  &c,  in  fee,  none  shall  have  pre- 
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judice  or  loss  by  force  of  such  grant,  but  the  grantors  in  their  lives, 
and  the  heirs  of  the  patron,  and  the  successors  of  the  ordinary  after 
their  decease.  And  after  such  charge,  if  the  parson  die,  his  successor 
cannot  come  to  the  said  church  to  be  parson  of  the  same  by  the  law, 
but  by  the  presentment  of  the  patron,  and  admission  and  institution  of 
the  ordinary.  And  for  this  cause  the  successor  ought  to  hold  himself 
content,  and  agree  to  that  which  his  patron  and  the  ordinary  have  law- 
fully done  before,  &c.  But  this  is  no  proof  that  the  fee-simple,  &c,  is 
in  the  patron  and  the  ordinary,  or  in  either  of  them,  fcc.  But  the  cause 
that  such  grant  of  rent-charge  is  good,  is,  for  that  they  who  have  the 
interest,  &c,  in. the  said  church,  viz.,  the  patron  according  to  the  law 
temporal,  and  the  ordinary  according  to  the  law  spiritual,  were  assent- 
ing, or  parties  to  such  charge,0  &c.  It  is  therefore  clear  that  the  par- 
son and  patron  had  not,  between  them,  the,  whole  fee.  Lord  Coke's 
commentary,  341  a,  &c,  confirms  this  view.  In  Butler's  note  (B)  to 
Litt.  s.  644,  above  cited,  it  is  suggested  that  the  text  of  that  section, 
when  tr<ily  read,  affirms  that  the  fee  simple  is  in  no  one,  but  in  abey- 
ance. Fearne,  Cont.  Rem.  ch.  6,  s.  3,^ippcars  to  question  the  correct- 
ness of  such  a  doctrine.  It  is,  however,  adopted  in  2  Blackst.  Com. 
107,  where  it  is  said  that  the  parson  of  a  church  "hath  only  an  estate 
therein  for  the  term  of  his  life ;  and  the  inheritance  remains  in  abey- 
ance." Mr.  Justice  Coleridge,  in  his  note  (2)  on  this  passage,  inclines 
to  Fearne's  opinion ;  and  considers  that  the  inheritance  remains  in  the 
grantor.  But,  whichever  view  be  adopted,  the  fee-simple  is  not  in  the 
parson,  or  patron,  nor  in  the  two  together. 

Next,  the  lease  is  not  warranted  by  the  enabling  statute  32  H.  8,  c. 
28-  Sect.  1  enacts  that  leases,  under  seal,  of  lands,  &c,  by  persons  of 
full  age,  "having  any  estate  of  inheritance  either  in  fee-simple  or  in 
fee-tail,  in  their  own  right,  or  in  the  right  of  their  churches,"  &c,  shall 
be  as  effectual  against  the  lessors,  &c,  as  if  they  had  been  seised  "  of 
a  good,  perfect"  and  pure  estate  of  fee-simple  of  such  lands  "to  their 
own  only  uses."  The  passages  already  cited  from  Littleton  and  Coke, 
to  which  may  be  added  Co.  Lit.  300  b,  show  that  this  applies,  not  to 
parsons,  who  have  no  inheritance,  but  to  bishops,  deans,  abbots,  and  tho 
like,  who  may  maintain  a  writ  of  right,  having  in  them  the  whole  estate. 
At  common  law,  and  before  the  disabling  statutes,  a  corporation  aggre- 
gate might  alien  like  an  individual ;  but  a  corporation  sole  requires  con- 
firmation by  those  quorum  interest.  Sect.  4  of  stat.  32  H.  8,  c.  28, 
provides  that  the  act  shall  not  "  extend  to  give  any  liberty  or  power  to 
any  parson  or  vicar  of  any  church  or  vicarage,  for  to  make  any  lease  or 
grant  of  any  of  their  messuages,  lands,  tenements,  tithes,  profits,  or 
hereditaments  belonging  to  their  churches  or  vicarages,  otherwise  or  in 
any  other  manner  than  they  should  or  might  have  done  before  the  making 
of  this  act."  It  will  perhaps  be  contended  that  this  clause  shows  that 
parsons  and  vicars  would  have  been  within  the  enacting  part  of  the 
statute,  if  this  proviso  had  not  been  inserted,  for  that  otherwise  its  inser- 
tion would  have  been  unnecessary;  and  that  a  perpetual  curate  will 
therefore  be  within  the  enacting  part,  as  having  an  estate  similar  to  that 
of  the. parson  or  vicar,  but  not  within  the  proviso,  inasmuch  as  he  is 
neither  parson  nor  vicar.  However  that  might  have  been,  if  sect.  4  had 
been  in  the  form  of  an  exception,  the  argument  fails  when,  as  here,  the 
proviso  merely  declares  that  the  act  shall  not  "  extend"  to  the  cases 
mentioned.  If  it  be  said  that  2  stat.  1  G.  1,  c.  10,  s.  4,  brings  the  per- 
petual curate  within  the  language  of  the  enacting  part  of  stat.  32  H, 
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8,  c.  28,  the  answer  is  that  it  puts  him  only  on  a  footing  with  a  parson 
or  vicar,  for  the  land  is  in  "the  parson  and  his  successors,"  Co.  Litt. 
341  a.     In  Acton  and  Pitcher  8  Case,  4  Leon.  51,  it  was  held  that  a 
prebendary  is  within  the  equity  of  stat.  32  H.  8,  c.  28,  s.  1,  though  he 
be  seised  in  right  of  his  prebend,  not  his  church.      Watkinson  v.  Man, 
Cro.  Eliz.  350,  is  to  the  same  effect.    And  in  Bis  v.  Holt,  1  Sid.  158,(<i) 
this  was  assumed.     But  in  Levinz's  report  of  the  last  case  it  is  added, 
uBut  see  1  Inst.  300  b,  where  a  prebendary  is  taken  as  a*  parson  or 
vicar,  not  to  have  the  whole  fee  in  him."     In  all  these  cases,  the  ques- 
tion discussed  was,  whether  the  prebendary  held  in  right  of  his  church 
or  his  prebend ;  and,  if  the  latter,  whether  he  was  within  the  equity  of 
the  statute:  but  the  question,  whether  it  was  an  " inheritance' '  or  not, 
seems  not  to  have  been  argued.     Further,  as  a  perpetual  curate  was  not 
beneficed  at  the  time  of  passing  stat.  32  H.  8,  c.  28,  he  is  not  within 
the  equity  of  the  act.     In  Bisco  v.  Holte,  1  Lev.  112,  "  Hyde  said,  that 
precentors  of  old  foundations  are  enabled  by  the  statute,  but  otherwise 
perhaps  of  new  foundations."     The  object  of  stat.  32  H.  8,  c.  28,  as 
appears  by  the  recital,  was  to  protect  lessees  of  terms  from  the  hard- 
ships which  they  suffered  from  the  avoidance  of  their  terms*;  and  limit- 
ations were  laid  down,  on  the  other  hand,  protecting  the  church.     The 
meaning  of  statutes  must  be  gathered,  not  so  much  from  particular 
words,  as  from  the  occasion  on  which  the  words  are  used,  and  the  object 
of  the  act :  Stradlinq  v.  Morgan,  Plowd.  205,(6)  Abbott,  C.  J.,  in  Rex  v. 
Hall,  1  B.  &  C.  136,  (8  E.  C.  L.  R.)     Here  the  limitation  would  be 
totally  destroyed  by  extending  the  statute  to  the  present  case.     And, 
if  the  case  be  within  the  analogy  of  the  then  existing  ones-  of  parsons 
and  vicars,  it  is  also  within  the  analogy  of  sect.  4  of  stat.  32  H.  8,  c. 
28,  and  the  proviso  applies.     In  this  view,  the  curate  would  be  parson, 
as  being  he  who  "  personam  ecclesij©  gerit ;"  Co.  Lit.  300  b.    In  3  Salk. 
877,  there  is  a  reference  to  the  Year  Book  of  40  Ed.  3,  c.  29,  30,(<r) 
whence  it  seems  that  so  early  as  the  reign  of  Edward  III.  the  word 
parson  was  applied  to  a  vicar.     It  is  true  that  in  Jenkinson  v.  Thomas, 
4  T.  R.  665,  it  was  held  that  a  curate  whose  curacy  was  augmented  by 
Queen  Anne's  bounty  was  not  within  the  penalties,  stat.  21  H.  8,  c.  13, 
s.  26,  for  non-residence,  not  being  "  beneficed  with  any  parsonage  or 
vicarage."     That,  however,  was  on  the  construction  of  a  penal  act. 
It  seems  that  the  parties  obtaining  the  confirmation  here  have  con- 
founded the  case  with  that  of  a  donative,  where  the  patron  is  in  loco 
episcopi. 

Further,  the  augmentation  here  took  place  in  1791 ;  the  lease  was 
granted  in  1800.  Now,  by  sect.  2  of  stat.  32  H.  8,  c.  28,  the  lease  can 
be  only  of  lands  most  commonly  letten  to  farm  or  occupied  by  the  far- 
mers thereof,  for  twenty  years  next  before  the  lease  made.  But  how 
can  that  be  satisfied  here  ?  The  provision  cannot  refer  to  cases  of  let- 
ting by  other  than  the  ecclesiastical  persons,  &c,  to  whom  the  act  refers. 
The  ground  of  the  limitation,  as  it  regards  ecclesiastical  persons,  was, 
that  one  incumbent  might  be  trusted  with  letting  what  another  incum- 
bent had  let  before ;  not  what  any  previous  owner  had  chosen  to  let.' 
Could  a  perpetual  curate  let  a  house  granted,  for  residence,  by  the  gov- 
ernors, because  it  had  been  let  before  ?     That  would  often  defeat  the 

(a)  S.  C.,  as  Bill  t.  Holt,  1  Keb.  676.     S.  C,  as  Bisco  ▼.  Holte,  1  Ler.  112. 

(b)  See  argument  in  Adam  ▼.  The  Inhabitants  of  Bristol,  2  A.  &  E.  895,  896,  (29  E.  C 
L.  R.) 

(c)  Tearb.  Trio.  40  Ed.  8,  f  27  B,  pi.  6. 
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object  of  the  augmentation.  The  same  line  of  argument  applies  to  the 
amount  of  rent.  And  this  principle  appears  to  be  confirmed  by  the 
instances  given  in  4  Bac.  Abr.  712,  7th  edit.,  Leases  and  terms  for 
years  (E.)  2  Rule  6.  Doe  dem.  Tennyson  v.  Lord  Yarborough,  1  Bing. 
24,  (8  E.  C.  L.  R.,)  shows  that,  where  there  has  been  no  letting  before, 
the  lands  cannot  be  let,  even  though  previously  waste. 

Chilton,  contra.  The  last  argument  would  show  that  a  tenant  in  tail 
could  not,  under  stat.  ^0  H.  8,  c.  28,  let  lands  which  his  father  had 
purchased,  a  year  before,  from  the  owner  of  the  fee-simple,  though  they 
had  been  let  for  any  length  of  time.  The  language  of  soot.  1  of  stat.  32 
H.  8,  c.  28,  would  clearly  have  included  parsons  and  vicars,  had  they 
not  been  excepted  by  sect.  4.  Then  2  stat.  1  G.  1,  c.  10,  s.  4,  puts 
perpetual  curates,  as  to  the  augmentation,  on  the  footing  on  which  par- 
sons and  vicars  were  before  the  act.  And  therefore  the  enacting  section 
of  the  former  statute  applies  to  perpetual  curates,  they  not  being  ex- 
cepted. The  cases  cited,  as  to  the  right  of  a  prebendary  to  let,  all 
proceed  on  the  ground  that  he  has  an  .estate  sufficient,  if  it  be  in  right 
of  his  church :  the  assumption  applies  precisely  to  the  case  of  a  per- 
petual curate,  though  the  difficulty  does  not.  In  Ensden  and  Denny's 
Case,  Palm.  104,(a)  the  power  of  a  precentor  or  prebendary  to  let  is  put 
on  the  footing  that  he  is  within  the  analogy  of  a  parson  or  vicar  in  stat. 
32  H.  8,  c.  28,  but  not  within  the  exception  in  sect.  4.  That  applies 
precisely  here.  The  fee-simple  must  be  in  the  curate,  or  the  curate  and 
patron :  for  the  grantor  has,  as  the  case  shows,  parted  with  his  whole 
estate.  Lord  Coke  does  not  appear  to  have  formed  a  decided  opinion 
as  to  the  nature  of  the  estate  of  the  parson.  In  Go.  Litt.  44  a,  he 
attributes  the  disabling  acts  there  cited,  to  the  power  of  parsons,  among 
others,  to  let.  In  Co.  Litt.  8  b,  he  says  that  the  parson,  vicar,  &c, 
takes  an  inheritance  by  the  words  "  to  him  and  his  successors."  In  Co. 
Litt.  44  b,  the  inability  of  the  parson  or  vicar  to  lease  is  referred  solely 
to  the  exception  in  sect.  4  of  stat.  32  H.  8,  c.  28.  In  Co.  Litt.  67  a, 
it  is  said  that  parson  or  vicar  hath  a  qualified  fee,  and  to  many  intents 
but  an  estate  for  life,  so  that  he  can  neither  receive  nor  do  homage. 
His  meaning  in  this  passage  (which,  however,  seems  inconsistent  with 
Co.  Litt.  341  b)  is  explained  by  the  passage  at  300  b,  where  "  parson, 
prebend,  vicar,"  are  treated  as  having  similar  powers :  and  they  are  said 
not  to  have  the  absolute  fee  in  them,  "  for  to  their  grants  the  patron 
must  give  his  consent."  And  in  341  b,  the  parson  or  vicar  is  said  to 
have  a  fee-simple  qualified,  to  be  capable  of  receiving  homage,  (which  a 
tenant  for  life  is  not,)  and  of  maintaining  certain  writs  which  none  can 
maintain  but  a  tenant  in  fee-simple  or  fee-tail.  In  1  Gibson's  Codex, 
732,  (2d  ed.,)  tit.  31,  c.  2,  note  c,  it  is  said  that  "  parsons  and  vicars 
being  specially  excepted  in  sect.  4,  it  follows  that  all  other  sole  corpora- 
tions are  included,  and  are  hereby  enabled  to  bind  their  successors. 
Accordingly,  it  hath  been  adjudged,  on  several  occasions,  that  prcecen- 
tors,  chancellors,  treasurers,  and  prebendaries,  of  churches,  are  all  within 
the  benefit  of  this  statute."  It  may  be  argued  that  the  right  of  the 
prebendary  rests  on  his  superior  dignity;  but  the  dignity  does  not 
appear  to  be  much  superior  to  that  of  a  perpetual  curate.  In  1  Gibson's 
Codex,  172,  (2d  ed.,)  tit.  8,  c.  2,  note  b,  it  is  said,  "prwbenda  dicitur  st 
prabendo,  quia  prober et  auxilium  episcopo,  saith  my  Lord  Coke,  which 
leaves  no  distinction  between  a  canonry  and  a  prebend:  whereas,  in 
truth,  the  first  is  a  name  of  office,  and  the  second  only  of  maintenance  ; 
(a)  See  Hale  in  note  (8)  to  Hargraye's  Co.  Lit  44,  b. 
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and  a  prebendary  was  so  called,  not  from  the  assistance  he  afforded  to 
the  bishop,  but  from  the  assistance  the  church  afforded  him,  in  meat, 
drink,  and  other  necessaries.  And,  therefore,  in  one  of  the  councils 
abroad,  we  find  it  called  prcebenda  canonicalis,  qua3  consistit  in  pane7  et 
vino,  et  quibusdam  aliis."  It  is  added,  (citing  Lyndwood,)  u  naseitur  ex 
canonid,  tanquam  filia  d  matre."  Jenkinson  v.  Thomas,  4  T.  R.  665, 
clearly  shows  that  the  proviso  in  sect,  4  of  *ttat.  32  II.  8,  c.  28,  does 
not  apply  to  a  perpetual  curate.  In  the  note  (|)  to  2  Burn.  Ecc.  L.  55, 
(Curates,)  8th  ed.,  it  is  said,  "  A  perpetual  curacy  is  not  an  ecclesiastical 
benefice,  but  is  tenable  with  any  other  benefice,  Weldon  v.  Green,  1772, 
adjudged  by  Sir  Geo.  Hay,  in  a  suit  by  the  patron  against  his  clerk 
incumbent,  who  had  accepted  such  a  curacy  after  his  institution  and 
induction  into  the  benefice,  which  this  suit  was  intended  to  make 
void :  as,  by  the  ecclesiastical  law,  the  acceptance  of  any  ecclesiastical 
benefice,  of  ever  so  small  value,  without  a  dispensation,  makes  any  for- 
mer ecclesiastical  benefice  void.  Communicated  to  the  late  Mr.  Serjeant 
Hill  by  Dr.  Scott,  now  Lord  Stowed"  And  the  language  of  stat.  17 
C.  2,  c.  3,  s.  7,  shows  that  the  words  parsons  and  vicars  do  not  com- 
prehend perpetual  curates.  [Littledale,  J.  You  say  that  stat.  32  H. 
8,  c.  28,  s.  1,  applies,  because  the  curate  is  seised  of  an  inheritance  in 
right  of  his  church :  but  does  the  statute  mean  other  than  a  parish 
church  ?]  The  case  finds  that  this  is  a  parish  church.  [Coleridge,  J. 
The  statement  that  a  perpetual  curacy  exists  assumes  that  there  is  a 
church  and  rector.  Littledale,  J.  In  Com.  Dig.,  tit.  Ecclesiastical 
Persons,  among  persons  secular,  we  find  seculars,  archdeacons,  parsons, 
and  vicars :  a  curate  seems  to  be  a  subordinate  kind  of  person.  Is  he 
more  than  a  subordinate  or  secondary  vicar  ?]  However  that  may  be, 
2  stat.  1  G.  1,  c.  10,  ss.  4,  21,  brings  the  office  within  the  enactment 
of  stat.  32  H.  8,  c.  28,  s.  1. 

E.  V.  Williams,  in  reply.  Whatever  varieties  of  expression  Lord 
Coke  may  have  used  in  designating  the  estate  of  the  parson  or  vicar, 
it  is  clear  (as,  for  example,  from  Co.  Lit.  341  a,  that  he  considered 
that  he  had  not  the  power  so  to  act  as  to  prejudice  his  successor.  But 
the  lease  here  would  prejudice  the  successor.  Ensden  and  Denny  s  Case, 
Palm.  104,  merely  follows  Watkinson  v.  Man,  Cro.  Eliz.  350,  which 
again  only  follows  Acton  and  Pitcher's  Case,  4  Leon.  51.  Even  if  the 
perpetual  curate  be  seised  in  fee,  it  is  not  in  right  of  the  church :  the 
whole  church  belongs  to  the  impropriator.  [Coleridge,  J.  Has  a 
bishop  any  thing  in  a  cathedral  ?  Yet  he  clearly  is  within  stat.  32  H. 
8,  c.  28,  s.  1.]  The  statute  cannot  have  meant  to  annex  the  power  of 
leasing  to  such  an  estate  as  that  of  a  perpetual  curate. 

Lord  Denman,  C.  J.  I  doubt  much  whether  the  perpetual  curate  has 
any  fee-simple  at  all ;  and,  if  he  has  not,  he  is  not  within  stat.  32  H.  8, 
c.  28,  s.  1.  Next,  even  if  he  has,  I  doubt  whether  it  be  in  right  of  the 
church :  for  he  gets  his  fee,  if  at  all,  by  force  of  2  stat.  1  G.  1,  c.  10, 
ss.  4,  21.  But,  if  he  has  a  fee-simple  in  right  of  the  church,  does  he 
not  fall  within  sect.  4  of  stat.  32  H.  8,  c.  28  ?  It  is  said  that  the  act 
did  not  contemplate  the  case  of  land  given  to  the  perpetual  curate  in 
succession ;  if  it  had,  it  would  have  included  the  case  in  sect.  4.  But, 
if  the  estate  can  be  brought  within  sect.  1,  can  we  not  also  bring  it 
within  sect  4  ?  The  curate  is  not  the  rector ;  he  has  not  the  great 
tithes ;  nor  can  he  be  called  the  parson,  which  implies  a  peculiar  cha- 
racter. But  he  appears  to  be  a  vicar :  for  he  serves  the  church  in  that 
caoacity.    Jenkinson  v.  Thomas  certainly  seems  opposed  to  this  view: 
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but  the  Court  was  there  construing  a  penal  statute.  The  clause  in  the 
present  case  must  receive  a  more  liberal  construction.  I  am  therefore 
of  opinion  that,  if  a  perpetual  curate  be  within  sect.  1  of  stat.  32  H. 
8,  c.  28,  he  is  also  within  sect.  4.  His  power  is,  therefore,  no  more  than 
it  would  have  been  before  that  statute ;  and  the  lease  is  void  as  against 
the  successor  for  want  of  the  ordinary's  consent. 

Llttledale,  J.  In  answer  to  my  doubt,  whether  the  perpetual  curate 
could  be  said  to  have  any  land  in  right  of  the  parish  church,  it  was  urged 
that  the  case  so  stated  the  fact.  It  is  true  that  the  messuages  and  lands 
are  allotted  and  applied  to  the  church  or  chapel  of  the  parish ;  and  the 
patron  and  impropriator  of  the  curacy  and  parish  church  are  also  spoken 
of  in  the  lease,  as  well  as  the  perpetual  curacy  of  the  parish.  Yet  the 
documents  speak  of  the  curate  and  curacy  throughout ;  and  the  grant 
is  to  the  curate  and  his  successors.  Now,  has  the  curate  the  land  in  right 
of  the  church  ?  If  not,  there  is  an  end  of  the  question,  though  he  have 
a  fee.  As  to  this  last  point,  I  think  it  makes  no  difference  whether  he 
has  a  fee-simple,  or  only  something  in  the  nature  of  a  fee-simple.  To 
all  intents  and  purposes,  his  estate  resembles  that  of  an  archbishop, 
who  can  no  more  sell  than  a  parson.  The  curate  has  not  the  land  to 
him  and  his  heirs ;  but  he  has  it  to  him  and  his  successors ;  I  think, 
therefore,  that  he  has,  within  the  meaning  of  the  statute,  an  estate  in 
the  nature  of  a  fee-simple.  But  has  he  it  in  right  of  his  church  ? 
Clearly,  at  the  time  of  passing  stat.  32  II.  8,  c.  28,  he  had  no  land  in 
such  a  right.  Then  has  he  it  in  that  right,  under  2  stat.  1  G.  1,  c.  10  ? 
There  may  be  a  difficulty  as  to  the  meaning  of  the  word  church,  in 
sect.  1  of  stat.  32  H.  8,  c.  28,  whether  it  mean  the  actual  parish  church, 
or  the  church  generally  speaking;  as  a  bishop  holds,  not  in  right  of  this 
or  that  particular  church,  but  still  of  the  church  generally.  I  admit, 
on  the  whole,  that  the  curate  may  be  said  to  be  seised  in  fee-simple  in 
right  of  his  church.  But  then,  is  he  within  sect.  4  of  stat.  32  H.  8,  c. 
28  ?  He  is  not  vicar  by  name  :  but  is  he  so  in  effect  ?  I  think  he  13 
something  less.  A  vicar  is  one  who  is  substituted  for  the  rector,  to 
serve  the  church,  the  tithes  being  in  the  hands  of  a  lay  rector.  The 
perpetual  curate,  who  in  fact  stands  in  the  place  of  the  vicar,  cannot 
be  more  than  a  vicar.  If,  therefore,  the  perpetual  curate  be  brought 
within  the  equity  of  sect.  1  of  stat.  32  H.  8,  c.  28,  I  think  he  is  also 
brought  within  that  of  sect.  4. 

Williams,  J.  It  is  clear,  from  what  has  been  conceded,  that  there 
is  no  ground  for  contending  that  a  perpetual  curate  was  within  stat.  32 
H.  8,  c.  28,  s.  1,  before  the  passing  of  2  stat.  1  G.  1,  c.  10.  Till  then, 
he  was  a  mere  stipendiary  performing  the  clerical  duties  of  the  church. 
Then,  the  whole  question  is,  whether  2  stat.  1  G.  1,  c.  10,  gives  the 
perpetual  curate  a  fee  in  right  of  his  church.  That  would  be  saying  a 
great  deal,  and  more,  probably,  than  would  be  consistent  with  the  claims 
of  the  patron  and  the  lay  impropriator.  Vicars  are  mentioned  by  name 
in  stat.  32  H.  8,  c.  28,  s.  4.  When  we  consider  the  origin  of  perpetual 
curates  and  vicars,  it  seems  that  either  the  curates  come  within  the  deno- 
mination of  vicars  or  do  not  come  at  all  within  the  enabling  words  of 
sect.  1.  There  can  be  no  doubt  that  they  do  come  within  the  general 
intent  of  the  disabling  clause,  sect.  4,  although,  in  a  question  upon  enforc- 
ing a  penalty,(a)  it  was  held  that  they  were  distinct  from  vicars  or  par- 
sons. This  is  a  case  not  contemplated  at  the  time  of  passing  stat.  32 
H.  8,  c.  28 ;  and,  by  holding  that  the  curate,  if  brought  within  sect.  1, 
(a)  Jenkiruon  v.  Thomat,  4  T.  B.  665. 
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is  also  brought  within  sect.  4,  we  are  only  carrying  into  effect  the  mean- 
ing of  the  legislature. 

Coleridge,  J. — I  agree  that  judgment  must  be  given  for  the  plaintiff. 
It  follows  naturally  from  the  course  of  the  argument  that  we  should 
come  to  our  conclusions  on  grounds  somewhat  different ;  since  it  is  con- 
tended that  the  curate  is  not  within  sect.  1  of  stat.  »S2  H.  8,  c.  28,  and 
also  that,  if  he  be,  he  is  within  sect.  4.  My  opinion  is,  that  he  is  not 
within  sect.  1.  It  is  admitted  that,  when  the  statute  passed,  a  perpetual 
curate  was  not  within  it.  That  being  clear,  and  the  law  being  still  so 
with  respect  to  every  perpetual  curate  who  is  not  brought  within  the 
section  by  a  subsequent  statute,  we  should  clearly  see  our  way  before 
we  say  that  any  perpetual  curate  is  now  within  it.  Whether  the  per- 
petual curate  here  has  a  fee-simple,  is  a  very  difficult  and  disputable 
point ;  but  it  is  not  necessary  for  me  to  decide  that.  For,  whether  he 
have  a  fee-simple  or  not,  he  has  it  not  in  right  of  his  church.  I  do  not 
think  that  2  stat.  1  G.  1,  c.  10,  alters  the  estate  or  interest  of  a  perpe- 
tual curate :  it  merely  turns  the  land  into  a  benefice,  and  makes  the 
endowment  indefeasible.  But  it  does  not  extend  the  parochial  domain  : 
if  the  land  was  not  held  in  right  of  the  church  before,  it  is  not  so  now. 
As  there  is  a  curate,  there  must,  of  course,  be  a  lay  rector ;  the  repair 
of  the  church,  and  other  analogous  duties,  devolve  on  him.  The  history 
of  the  office  of  perpetual  curate  shows  that  he  was  a  kind  of  vicar  per- 
forming ministerial  duties,  and  nothing  more.  His  estate  is  not  altered ; 
and,  whether  or  not  he  holds  in  fee,  he  has  no  inheritance  in  right  of 
his  church.  I  need  not  consider  sect.  4  of  stat.  32  H.  8,  q.  28 ;  but  I 
agree  that  a  perpetual  curate,  if  brought  within  sect.  1,  can  be  so  only 
by  a  course  of  reasoning  which  would  bring  him  within  sect.  4.  He 
could  be  within  sect.  1  only  as  standing  in  the  place  of  the  vicar :  if  he 
does  so  stand,  it  is  difficult  to  say  that  he  is  not  within  sect.  4.  That 
would  lead  to  the  same  conclusion  as  we  now  arrive  at.  Nothing  that 
we  have  said  contravenes  Jenkinson  v.  Thomas,  which  was  on  the  con- 
struction of  a  penal  statute.  It  is  too  late  now  to  say  that  the  same 
rules  of  construction  are  to  be  applied  to  penal  statutes  as  to  others. 

Judgment  for  plaintiff. 

REEVES  and  Another  against  MCGREGOR  and  Another.— p.  576. 

A  cause  and  all  matters  in  difference,  including  an  equity  suit,  were  referred  to  arbitration,  with 
power  to  the  arbitrator  to  direct  such  verdict  as  he  thought  proper,  and  to  determine  what 
should  be  done  by  either  party  touching  the  matters  in  dispute.  The  costs  of  the  cause  and 
equity  suit  were  to  abide  the  event  of  the  award ;  the  costs  of  the  reference  and  award  to  be  in 
the  arbitrator's  discretion.  The  bill  in  equity,  filed  by  the  defendants  in  the  action  against  the 
plaintiffs,  prayed,  among  other  things,  an  injunction  against  further  proceeding  in  the  action. 

The  arbitrator  directed  that  a  verdict  should  be  entered  for  the  plaintiffs  at  law,  with  damages, 
on  some  issues  in  the  cause,  and  for  the  defendants  on  the  others ;  but  he  ordered  that  no  exe- 
cution should  be  taken  out  by  the  plain tifis ;  and  that,  after  entering  of  the  verdict  as  above, 
and  any  judgment  thereon,  all  proceedings  on  the  judgment  by  either  party  to  the  action  should 
be  stayed.  But  for  such  direction  the  verdict  would  have  entitled  the  plaintins  to  the  general 
costs.    He  also  directed  that  the  suit  in  equity  should  cease. 

Held  no  excess  of  the  arbitrator's  authority. 

Covenai^t  on  an  indenture  of  lease.  Six  issues  were  joined.  The 
cause  coming  on  for  trial  at  the  Croydon  Summer  assizes,  1836,  a 
verdict  was  taken  for  the  plaintiffs,  subject  to  a  reference  of  the  cause 
and  all  matters  in  difference,  including  a  suit  in  equity,  between  the 
parties,  to  a  barrister,  who  was  empowered  to  order  a  verdict  to  be 
entered  for  the  plaintiffs  or  defendants,  and  to  order  and  determine  what 


576]  9  Adolphus  &  Ellis.  .  309 

Ire  should  think  fit  to  be  done  by  either  party  respecting  the  matters  in 
dispute.  The  order  of  nisi  prius  directed  that  the  costs  of  the  cause, 
and  of  the  suit  in  equity,  should  abide  the  event  of  the  award ;  the 
costs  of  the  reference  and  award  to  be  in  the  arbitrator's  discretion. 

The  award  recited  that  the  suit  in  equity  was  brought  by  the  de- 
fendants in  the  action  at  law  against  the  plaintiffs  therein,  who  had  put 
in  their  answer ;  that  the  defendants  at  law,  by  their  bill  in  equity, 
after  alleging  that  the  plaintiffs  at  law  had  commenced  an  action  against 
them  (being  the  cause  now  referred)  for  supposed  breaches  of  covenants 
in  the  above-mentioned  lease,  prayed  that  the  plaintiffs  at  law  might  be 
ordered  by  decree  to  license  certain  alterations  in  the  demised  premises, 
or  might  be  restrained  by  injunction  from  bringing  any  action  against 
the  defendants  at  law  in  respect  of  such  alterations,  and,  in  the  mean 
time,  from  proceeding  in  the  present  action,  or  commencing  any  other  in 
respect  of  the  matters  therein  complained  of.  The  arbitrator  then  stated 
certain  other  matters  in  difference  between  the  parties:  and  he  proceeded 
to  award,  as  to  the  action  at  law,  that  the  verdict  should  stand  for  the 
plaintiffs,  with  reduced  damages,  on  three  of  the  issues  joined,  and  for 
the  defendants  on  the  other  three :  and,  as  to  the  suit  in  equity,  he 
awarded  that  the  defendants  at  law  were  not  entitled  to  the  license 
prayed,  nor  to  any  relief  in  respect  of  the  matters  involved  in  the  issues 
found  for  them  by  the  award  ;  but,  as  to  the  other  issues,  he  awarded 
as  follows. 

"  I  do  find,  adjudge,"  &c,  "  that  the  plaintiffs  in  equity  were  and  are 
entitled  in  equity  to  be  protected  from  and  against  the  damages  and  the 
costs  of  the  plaintiffs  at  law  in  respect  of  the  verdict  so  ordered  to  stand 
for  them  at  law  on  the  three  issues  so  found  for  the  said  plaintiffs  at 
law ;  and  that  the  said  plaintiffs  in  equity  were  and  are  entitled  to  be 
relieved  from  and  protected  against  any  other  or  further  action  at  the 
suit  of  the  said  plaintiffs  at  law  in  respect  of  the  alterations  involved  in 
the  issues  found  for  the  plaintiffs  at  law  ;  but,  subject  to  this,  that  the 
<*osts  and  expenses  incurred  in  the  said  suit  in  equity,  and  in  the  said 
action  at  law,  should  be  borne  and  sustained  by  the  respective  parties 
to  the  said  suit  and  action  by  whom  the  same  have  been  incurred.  And, 
inasmuch  as  by  the  said  order  of  reference  I  am  authorised  and  em- 
powered to  order  and  determine  what  I  shall  think  fit  to  be  done  by 
either  of  the  said  parties  respecting  the  matters  in  dispute,  I  do  accord- 
ingly order,  determine,  and  direct  that  the  said  suit  in  equity  be  no 
further  prosecuted,  but  that  the  same  be  wholly  put  an  end  to  and  de- 
termined, and  that  no  further  proceedings  be  had  therein,  save  as  here- 
in-after mentioned.  And  I  do  award,"  &c.,  "  that  no  execution  or 
executions  or  other  proceeding  whatever  be  taken  by  the  said  plaintiffs 
at  law  upon  any  judgment  which  may  be  entered  up  by  or  for  them 
upon  the  said  verdict  so  directed  to  stand  for  them  as  to  certain  of  the 
issues  at  law,  to  enforce  either  the  damages  by  that  verdict  assessed,  or 
the  costs  at  law  consequent  thereon.  And  I  do  award,"  &c,  "  that, 
after  the  entering  of  the  verdict  so  before  awarded,  and  any  judgment 
that  may  be  entered  and  signed  thereon,  all  proceedings  on  the  said 
judgment  by  any  or  either  of  the  said  parties  to  the  said  action  be 
wholly  and  for  ever  stayed  and  put  an  end  to.  And  I  do  award,"  &c, 
"  that  no  further  or  other  action  be  brought  by  the  said  plaintiffs  at  law 
against  the  said  defendants  at  law  in  respect  of  the  said  alterations  so 
made  as  in  the  pleadings  of  the  said  action  at  law  and  suit  in  equity 
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respectively  mentioned.  And  I  do  further  award,"  &c.,  "with  respect 
to  the  said  suit  in  equity,  that  the  said  plaintiffs  in  equity  do  and  shall 
cause  their  own  bill  to  be  dismissed,  but  without  Costs;  and  that  the 
said  defendants  in  equity  do  and  shall,  if  necessary,  appear  and  consent 
that  the  said  bill  be  so  dismissed  without  costs." 

The  arbitrator  then  proceeded  to  award  specially  as  to  the  other  mat- 
ters in  difference,  deciding  some  points  in  favour  of  the  plaintiffs  at  law, 
and  others  in  favour  of  the  defendants. 

A  rule  nisi  was  obtained,  in  Michaelmas  term,  1837,  for  setting  aside 
the  award,  so  far  as  related  to  the  plaintiffs  at  law  not  proceeding  to  re- 
cover the  costs  of  the  issues  found  for  them,  the  damages  on  those  issues, 
and  the  general  costs  of  the  cause,  and  also  the  costs  of  the  suit  in  equity, 
on  the  ground  that  the  arbitrator  had  in  those  respects  exceeded  the 
power  conferred  on  him  by  the  submission,  and  made  his  award  incon- 
sistent therewith,  and  with  the  other  parts  of  the  award. 

Cresswell  and  Joseph  Jlddison  now  showed  cause.  If  nothing  but 
the  action  at  law  had  been  in  question,  the  plaintiffs,  on  the  arbitrator's 
finding  as  to  that  action,  would  have  been  entitled  to  the  general  costs 
of  the  cause,  and  those  of  the  three  issues  found  for  them.  But  the  costs 
are  to  abide  the  event  of  the  Vhole  award.  The  arbitrator's  duty  was 
to  give  such  relief  in  the  equity  suit  as  he  thought  just,  and  as  a  court 
of  equity  would  have  granted.  Had  he  omitted  to  determine  on  the 
prayer  for  an  injunction,  the  award  would  not  have  decided  all  the  mat- 
ters referred.  The  whole  event  is,  that  the  plaintiffs  at  law  have  a  ver- 
dict on  three  issues,  without  power  to  issue  execution  for  costs.  They 
are  legitimately  deprived  of  costs,  by  the  event  of  the  award.  There  is 
indeed  a  clause  intimating  that  the  parties  to  the  action  and  equity 
suit  should  bear  their  own  costs  thereof  respectively :  but  that  is  not  a 
direct  adjudication  ;  it  is  rather  in  the  nature  of  a  recital. 

Plait  and  Petersdorff,  contra.  The  intention  of  the  parties  referring 
clearly  was,  that  the  arbitrator  should  have  no  discretionary  power  ovei 
any  of  the  costs,  except  those  of  the  reference  and  award,  which  are 
expressly  distinguished  from  the  others  by  the  order  of  nisi  prius.  It  is 
contended  that  the  event  means  the  event  of  the  whole  award;  but  the 
construction  must  be  distributive ;  that  the  costs  of  each  suit  shall  follow 
the  event,  as  it  regards  that  suit.  The  event,  here,  as  to  the  action  at 
law,  would  entitle  the  plaintiffs  to  costs.  If  the  event  were  to  be  regarded 
as  to  all  the  matters  referred,  there  is  no  general  result  of  the  award 
which  could  decide  the  question  of  costs ;  for  the  determination  of  the 
equity  suit  is  not  wholly  in  favour  of  the  defendants  at  law  ;  and  on  the 
other  matters  of  the  reference  each  party  has  succeeded  in  some  respects. 
In  any  view  of  the  case,  the  arbitrator  has  usurped  an  authority  over 
the  costs.  It  has  been  held,  where  costs  of  a  suit  were  to  abide  the 
event  of  an  award,  that  the  arbitrator  could  not  order  a  stet  processus.(tf) 
The  clause  directing  that  the  parties  shall  bear  their  own  costs  respect- 
ively of  the  equity  suit  and  action  at  law  is  at  all  events  an  excess  of 
authority. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  11th,)  delivered  the  judg- 
ment of  the  Court. 

This  was  a  motion  to  set  aside  an  award  on  the  ground  of  excess  of 
authority.     This  action  and  a  suit  in  equity  by  the  present  defendant* 

(a)  In^e  Letming  v.  Feamky,  5  B.  &  Ad.  403,  (27  E.  C.  L.  R.  102.) 
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against  the  present  plaintiffs,  praying  fdr  an  injunction  to  restrain  tne 
plaintiffs  from  proceeding  in  this  action,  were  referred,  and  the  costs  of 
the  action  and  of  the  suit  in  equity  were  directed  to  abide  the  event  of 
the  award.  There  were  six  issues  in  the  action,  as  to  three  of  which  the 
arbitrator  has  found  for  the  defendants,  and  as  to  so  much  of  the  suit  of 
equity  as  regards  them,  against  the  defendants,  on  the  ground  of  want 
of  equity,  they  having  a  legal  defence.  As  to  the  other  three  issues  he 
has  found  for  the  plaintiffs  with  5/.  damages ;  but,  as  to  so  much  of  the 
suit  in  equity  as  regards  them,  has  awarded  that  the  plaintiffs  shall  be 
restrained,  and  shall  not  proceed  to  recover  the  damages  found  for  them, 
nor  costs.  This  is  the  clause  complained  of  as  an  unauthorised  inter- 
ference with  the  costs  of  the  cause :  but  we  are  of  opinion  that  the  arbi- 
trator has  not  thereby  exceeded  his  authority.  The  "  event  of  the 
award,"  which  the  costs  were  to  abide,  means,  the  ultimate  and  gene- 
ral event,  not  each  particular  part ;  and,  as  the  suit  in  equity  which  was 
referred  prayed  an  injunction,  the  arbitrator  clearly  had  power  to  order 
that  the  plaintiffs  should  be  restrained  on  equitable  grounds  from  pro- 
ceeding to  recover  all  that  which  on  legal  grounds  they  were  entitled  to. 
If  is  true  that  he  thus  exercises  indirectly  a  jurisdiction  over  the  costs  at 
law  ;  but  that  is  hi  the  exercise  of  a  power  necessarily  resulting  from 
the  nature  of  the  reference,  and  without  which  he  could  not  have  pro- 
perly adjudicated  upon  the  suit  in  equity :  it  is  by  no  means  the  exercise 
of  a  discretion  as  to  the  costs,  such  as  the  reference  meant  to  exclude ; 
and  the  costs  are  still  left  to  abide  the  event,  as  the  parties  intended. 
The  rule  must  therefore  be  discharged,  but  without  costs. 

Rule  discharged. 


DOE,  on  the  demise  of  JOHN  DOLLE  Y,  against  WARD  and  Others.— 

p.  582. 

Devise  of  freehold  to  testator's  daughter  Sarah  for  life,  and  from  and  after  her  decease  to  "  such 
of  her  children  a*  she  now  bus  or  may  have,  if  a  son  or  sons,  at  his  or  their  agea  of  twenty- 
three  ;"  if  a  daughter  or  daughters,  at  her  or  their  ages  of  twenty-one,  in  fee ;  and,  in  case  of  the 
death  of  any  son  or  daughter  of  Surah  under  the  prescnlied  age.  his  or  her  share  to  go  to  the 
survivors  and  survivor  of  them  on  attaining  the  prescribed  age,  in  fee ;  and,  if  Sarah  should 
have  but  one  child  who  should  attain  the  prescribed  age,  all  the  premises  to  go  to  such  only 
child,  so  attaining  such  age  in  fee ;  the  rents  and  produce  of  the  devised  premises  to  be  ap- 
plied by  trustees  to  the  maintenance  of  the  said  grandchildren  till  they  should  attain  the  above 
Ages.  Devise  over,  to  a  son  and  other  daughters  of  the  testator,  and  their  children,  if  all  the 
children  of  Sarah  should  die  under  the  pi  escribed  ages;  and  a  further  clause  directing  the 
rents  and  profits  to  be  applied  for  the  maintenance  of  the  children  of  Sarah,  or  of  the  son's 
and  other  daughters'  children,  "  until  they  become  respectively  interested  as  before  mentioned." 
Devise  over,  (after  some  intermediate  clauses,)  if  all  the  testator's  grandchildren  then  born  or 
(hereafter  to  lie  born  should  die  under  the  prescribed  ages  "  without  leaving  any  child  or 
children  them  or  any  of  them  surviving."  Sarah  survived  the  testator,  and  died,  leaving 
children. 

Held,  that,  by  the  will,  such  children  took  a  vested  interest  on  Sarah's  death,  and,  consequently, 
that  the  devise  to  them  was  not  void  for  remoteness. 

A  case  was  stated  for  the  opinion  of  this  Court,  under  stat.  3  &  4 
W.  4,  c.  42,  s.  25,  in  substance  as  follows. 

Thomas  Dolley,  being  seised  in  fee  of  the  freehold  and  possessed  of 
the  leasehold  premises  after  mentioned,  made  his  will  on  June  12th,  1819 
whereby,  after  disposing  of  certain  freehold  and  leasehold  estates  in 
favour  of  his  son,  (the  lessoi  of  the  plaintiff,)  and  the  son's  children,  and 
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after  certain  other  devises  in  favour  of  the  testator's  own  children,  he 
devised  as  follows. 

"  I  give  to  the  said  Thomas  Challis  and  John  Brogden  {a)  all  those 
my  five  freehold  houses  in  Harp  Court,"  (describing  them,)  "nine  free- 
hold houses  in  Black  Horse  Court,"  (describing  them,)  "and  my  lease- 
hold house,"  (describing  it,)  "  with  all  rights  and  appurtenances/*  &c: 
<k  also  ten  shares  in  the  Eagle  Insurance,  London  :  To  hold  all  the  said 
Jast-mentioned  freehold  and  leasehold  premises  and  Eagle  Insurance 
shares  unto  the  said  T.  C.  and  J.  B.,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  thereof  respectively,  during  the 
natural  life  of  my  said  daughter  Sarah  Ward :  Upon  trust  that  they," 
or  the  survivor  of  them,  &c,  "do  pay,  or  permit  my  said  daughter  S.  W. 
from  the  quarter-day  next  after  my  decease,  to  receive  and  take  the  rents, 
issues,  interest,  and  annual  profits  thereof  respectively  for  and  during  the 
term  of  her  natural  life,"  to  her  own  sole  use,  independently  of  any 
husband,  "if  my  estate  and  interest  in  the  leasehold  part  so  long  con- 
tinue," (her  receipts  to  be  good  discharges  for  rent,  &c;  she  keeping  the 
premises  in  repair,  &c. :)  "And,  from  and  after  the  decease  of  my  said 
daughter,  S.  W.,  I  give  the  said  last-mentioned  freehold  and  leasehold 
premises  and  Eagle  shares  unto  such  of  her  children  as  she  now  has  or 
may  have,  if  a  son  or  sons,  at  his  or  their  age  or  ages  of  twenty-three 
years,  and  if  a  daughter  or  daughters,  at  her  or  their  age  or  ages  of 
twenty-one  years,  their  respective  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  thereof,  as  tenants  in  common :  And, 
in  case  of  the  death  of  any  child  or  children  of  her  my  said  daughter, 
if  a  son  or  sons,  under  the  age  of  twenty-three  years,  and  a  daughter  or 
daughters,  under  the  age  of  twenty-one  years,  the  share  or  shares  of  each 
such  child,  son  or  daughter,  so  dying,  to  go  to  the  survivors  and  survivor 
of  such  child  and  children,  being  a  son  or  sons,  on  his  or  their  attaining 
the  said  age  of  twenty-three  years,  and,  if  a  daughter  or  daughters,  on 
her  or  their  attaining  the  age  of  twenty-one  years,  and  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  in  equal  shares,  as  tenants  in  com- 
mon :  And,  in  case  my  said  last-named  daughter  has  only  one  child,  if  a 
son,  that  shall  live  to  the  age  of  twenty-three  years,  and  if  a  daughter, 
that  shall  live  to  the  age  of  twenty-one  years,  I  give  all  the  said  last- 
mentioned  premises  and  Eagle  shares  unto  such  only  child  so  attaining 
such  age,  his  or  her  heirs,  executors,  administrators,  and  assigns  for 
ever,  or  during  my  estate  in  the  leasehold  part ;  and  direct  that  the 
rents,  issues,  interest,  and  annual  produce  shall,  until  my  said  grand- 
children attain  such  ages  as  aforesaid,  be  paid  and  applied  for  and 
towards  their  maintenance  and  education.     And  further,  in  case  all  the 
children  of  my  said  daughter  Sarah,  if  a  son  or  sons,  shall  die  under  the 
age  of  twenty -three  years,  or,  if  a  daughter  or  daughters,  shall  die  under 
the  age  of  twenty-one  years,  then  I  give  all  said  last-mentioned  premises 
and  Eagle  shares  unto  the  said  Thomas  Challis,  and  John  Brogden,  their 
heirs,  executors,  and  administrators,  during  the  respective  lives  of  my 
said  son  John  Dolley,  and  daughters  Ann  Dolley  and  Elizabeth  Maria 
Dolley,  upon  trust  to  pay,  or  permit  my  said  son  and  two  daughters  to 
receive  and  take,  the  rents,  profits,  interest,  or  other  the  annual  income 
thereof  for  and  during  their  respective  natural  lives  in  equal  shares," 
the  daughters'  shares  for  their  separate  uses,  independent  of  husbands, 
"  if  my  estate  in  the  leasehold  part  so  long  continue ;  and,  upon  the 
(a)  These  trustee*  were  also  named  executors. 
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decease  of  my  said  son  and  two  daughters,  I  give  the  share  of  such  of 
l hem  so  dying  unto  his  or  her  children,  if  a  son  or  sons,  living  to  the 
age  of  twenty-three  years,  and,  if  a  daughter  or  daughters,  living  to  the 
nge  of  twenty-one  years,  his,  her,  and  their  heirs,  executors,  administra- 
tors, and  assigns,  if  more  than  one  in  equal  shares,  and,  if  only  one 
child,  to  such  only  child,  his  or  her  heirs,  executors,  administrators,  and 
assigns.  And  further,  in  case  of  the  death  of  my  said  son,  or  of  either 
of  my  said  two  daughters  without  leaving  a  child,  if  a  son,  who  shall 
live  to  the  age  of  twenty-three,  or,  if  a  daughter  or  daughters,  who 
shall  live  to  attain  to  the  age  of  twenty-one  years,  I  give  the  part  and 
parts  such  child  or  children,  sons  or  daughters,  would  have  had  and 
been  entitled  unto  as  aforesaid  unto  the  child  or  children  of  my  said  son 
and  two  daughters  having  issue,  son  or  sons,  daughter  or  daughters,  liv- 
ing to  attain  the  ages  aforesaid,  if  two  of  my  said  last-named  children 
have  such  children  or  child,  to  them,  her,  or  him  as  taking  in  equal 
shares  from  his,  her,  or  their  father  or  mother,  his,  her,  and  their  heirs, 
executors,  administrators,  and  assigns:  and,  if  only  one  of  them,  my 
said  son  and  two  daughters,  leaves  issue  that  lives  to  attain  the  age  or 
ages  aforesaid,  then  I  give  the  whole  of  such  freehold  and  leasehold 
premises  and  Eagle  shares  unto  such  issue,  if  more  than  one,  in  equal 
shares,  their  heirs,  executors,  administrators,  and  assigns,  as  tenants  in 
common ;  and,  if  only  one,  to  such  one,  his  or  her  heirs,  executors, 
administrators,  and  assigns.  And  it  is  also  my  will  that  the  rents,  pro- 
fits, and  interest  of  the  said  last-mentioned  premises  and  shares  shall, 
after  all  necessary  outgoings  for  repairs,  ground-rent,  and  insurance,  be 
applied  for  and  towards  the  maintenance  of  the  children  of  ray  said 
daughter  Sarah,  or  of  my  said  son  and  two  other  daughters'  children, 
until  they  become  respectively  interested  as  before-mentioned."(ff) 
The  will  contains  no  other  specific  devise  or  bequest  exclusively  appli- 

(fl)  By  the  terms  of  the  special  case,  either  party  was  to  be  at  liberty  to  refer  to  any  part  of 
the  will.  The  following  clauses  (subsequent  to  the  above  and  preceding  tbe  clause  next  cited  in 
the  text)  were  not  set  out  in  the  case,  but  were  referred  to  in  argument. 

"  I  give  to  tbe  said  Thomas  Challis  and  John  Brogden,  their  executors  and  administrators, 
until  my  grandson  William  Ward  attains  his  age  of  twenty-three  years,  if  he  so  long  lives,  my 
leasehold  house  and  premises  in  Walbrook  Place,  Hoxton,  in  the  parish,"  &c.  "held  by  me  for 
a  long  term  of  years,  subject  to  the  rent  and  covenants  in  the  lease,  upon  trust  to  receive  and  pay 
the  net  rent  thereof  unto  my  said  grandson  until  he  attains  that  age,  on  his  own  receipt  for  the 
same;  and,  on  his  attaining  the  age  of  twenty-three  years.  I  give  the  said  leasehold  house  and 
premises  unto  him  my  said  grandson,  his  executors,  administrators,  and  assigns,  fur  all  the  then 
residue  of  the  said  term,  subject  as  aforesaid ;  but  in  case  of  his  death  under  that  age,  I  give  the 
■aid  house  and  premises  unto  my  said  trustees,  their  executors  and  administrators,  until  his  eldent 
brother  or  eldest  sister  for  the  time  being  shall  live  to  attain  his  or  her  age  of  twenty-three  years, 
•t  which  time  I  give  the  said  house  and  premises  unto  such  brother  or  sister  first  living  to  attain 
his  or  her  age  of  twenty-three  years,  his  or  her  executors,  administrators,  and  assigns,  for  all  the 
residue  of  the  said  term,  subject  as  aforesaid,  and  direct  and  authorize  my  said  trustees,  their 
executors  or  administrators,  to  receive  and  pay  the  rents  and  profits  of  the  said  house  and  pre- 
mises to  such  brother  or  sister  of  my  said  grandson  as  may  for  the  time  being  be  his  eldest  bro- 
ther or  eldest  sister,  until  he  or  she  attains  the  age  of  twenty-three  years,  on  bis  or  her  own 
receipt  for  the  same. 

The  testator  directed  the  residue  of  his  personal  property  to  be  sold,  and  ordered  his  executors, 
J«Jt  of  the  proceeds,  "  to  pay  unto  such  of  my  grandchildren  already  born,  or  hereafter  to  be 
born,  as  shall  be  living  at  my  decease,  or  unto  their  father  or  mother,  or  such  person  or  persons 
•s  shall  for  the  time  being  maintain  and  educate  tbem  respectively,  the  yearly  sum  of  9/.  by  half- 
yearly  payments,  for  and  towards  the  maintenance  and  education  of  each  of  such  grandchildren 
respectively,  until  they  severally  attain  their  ages,  if  a  son  or  sons,  of  twenty-three  years,  if  a 
daughif  or  daughters,  the  age  of  twenty-one  years,  or  day  or  days  of  marriage,  at  which  ages, 
w  on  marriage,  I  give  to  each  such  grandchild  300/.  3  per  cent  consolidated,  or  3  per  cent  re- 
duced, Bank  annuities,  for  his.  her.  and  their  own  use.  and  not  to  be  deemed  as  Tested  before  such 
periods."  . 
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cable  to  the  said  hereditaments  and  premises ;  but,  after  certain  devises 
and  bequests  of  other  real  and  personal  estate  unto  or  in  favour  of  Ana. 
Dolley  and  Elizabeth  Maria  Dolley,  two  other  of  the  sqid  testator's 
daughters,  and  their  children  respectively,  it  contains  a  clause  in  thesa 
words. 

"  And,  in  case  of  the  death  of  all  my  grandchildren,  now  born,  or 
hereafter  to  be  born,  if  a  son  or  sons,  under  the  age  of  twenty-three 
years,  or,  if  a  daughter  or  daughters,  under  the  age  of  twenty-one  years, 
without  leaving  any  child  or  children  them  or  any  of  them  surviving,  I 
give  all  my  freehold  and  leasehold  estates  and  other  property,  Herein- 
before by  me  given,  in  trust  or  for  the  use  and  benefit  of  my  said  five 
children  for  their  respective  lives,  with  remainders  over  as  before  men- 
tioned,.unto  and  equally  amongst  all  the  children  of  my  said  sister  Ana 
Gwillim,  living  at  my  decease,  their  respective  heirs,  executors,  admi- 
nistrators, and  assigns,  according  to  the  nature  and  tenure  thereof,  as 
tenants  in  common." 

The  testator  died,  seised  and  possessed  as  aforesaid,  26th  March, 
1821,  and  left,  him  surviving,  his  said  daughter  Sarah  Ward,  then  aged 
forty  years,  and  seven  grandchildren,  being  the  only  children  of  the  said 
Sarah  Ward,  the  first  six  aged,  respectively,  seventeen,  fifteen,  thirteen, 
eleven,  nine,  and  seven  years,  the  youngest  two  months.  John  Dolley, 
the  lessor  of  the  plaintiff,  was  the  testator's  only  son,  and  heir  at  law, 
and  had,  at  the  date  of  the  will,  and  at  the  time  of  the  testator's  death, 
two  daughters,  both  under  the  age  of  twenty -one,  and  no  other  children. 
Sarah  Ward  received  the  rents  of  the  above-mentioned  hereditaments 
and  premises  from  the  testator's  decease  till  February  18th,  1830,  when 
she  died,  leaving  her  said  children,  and  no  others,  her  surviving.  From 
thence  to  the  present  time  the  houses  in  Harp  Court  and  Black  Horse 
Court  have  been  claimed  by  them,  and  the  rents  received  for  their 
benefit. 

The  question  stated  in  the  case  was,  whether  the  lessor  of  the  plain- 
tiff was  entitled  to  the  whole  or  any  part  of  the  several  freehold  houses 
in  Harp  Court  and  Black  Horse  Court,  or  any  share  therein. 

The  case  was  argued  in  last  Michaelmas  term,  (a) 

Sir  W.  JV.  Fullett,  for  the  plaintiff.  First,  the  devise  to  Sarah  Ward's 
children  was  not  confined  to  those  living  at  the  testator's  death,  but 
comprised  all  the  children  she  might  have  during  her  lifetime ;  Bald- 
win v.  Karver,  1  Cowp.  309 ;  Leake  v.  Robinson,  2  Mer.  363.  [Kelly, 
for  the  defendants,  conceded  this  point.]  Then,  secondly,  by  this  de- 
vise, no  estate  vested  in  the  children  till  they  respectively  attained  the 
ages  of  twenty-one  and  twenty-three,  and  consequently  the  devise  is 
void  for  remoteness,  because  some  child  of  Sarah  Ward  might  have 
taken  under  it  more  than  twenty-one  years  after  her  death.  There  is 
not,  in  this  case,  any  direct  devise  to  the  children,  independently  of  their 
attaining  the  prescribed  ages.  The  freehold  and  leasehold  premises  am. 
shares  are  given  to  Challis  and  Brogden,  in  trust  to  pay  Sarah  Ward 
the  rents  and  profits  during  her  life,  and  from  and  after  her  decease  the 
testator  gives  the  premises  and  shares  to  such  of  her  children  as  she 
now  has,  or  may  have,  if  a  son  or  sons,  at  his  or  their  age  of  twenty- 
three  years,  and  if  a  daughter  or  daughters,  at  her  or  their  age  of  twenty 
one  years.   His  design  in  this  may  be  illustrated  by  a  subsequent  clause 

(a)  November  ICth.     Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Jfc 
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m  the  will,  where  he  gives  his  house  in  Walbrook  Place  to  ais  grand 
son  William  Ward,  on  his  attaining  the  age  of  twenty-three,  and  where 
it  is  clear  from  the  context  that  the  grandson's  interest  in  the  term  is 
not  to  vest  before.  In  some  cases  of  this  kind,  where  the  devise  has 
been,  not  to  a  class  of  persons,  but  to  individuals  by  name,  the  Courts 
have  held,  in  favour  of  the  testator's  intention,  that  the  individuals  took 
a  vested  interest  at  the  testator's  death,  subject  to  being  divested,  in  the 
case  of  each  individual,  if  he  died  before  attaining  the  requisite  age. 
But  here  the  devise  is  to  a  class,  and,  if  void  as  to  any  member  of  that 
class,  must  fail  altogether.  The  case  precisely  resembles  Leake  v.  Ro- 
binson, where  the  direction  was  that,  on  the  decease  of  W.  R.  R.  with- 
out issue  living  at  the  time  of  his  death,  the  trustees  should  pay  certain 
sums  to  the  brothers  and  sisters  of  W.  R.  R.,  share  and  share  alike,  upon 
his,  her,  or  their  attaining  twenty-five ;  and  it  was  held  that  the  brothers 
and  sisters  (some  of  whom  were  born  after  the  testator's  death)  consti- 
tuted a  class,  and  that  the  devise  was  void  for  remoteness.  The  reason- 
ing of  Sir  W.  Grant,  M.  R.,  in  that  case  applies  to  this.  It  cannot  be 
said  that  the  enjoyment,  merely,  is  postponed  till  the  attainment  of  the 
specified  ages ;  the  interest  does  not  vest  till  then  ;  for  there  is  no  gift  to 
the  devisees,  antecedent  to  the  clause  pointing  out  the  ages  at  which 
they  are  to  take,  (b)  The  will  directs  that  the  rents  of  the  premises 
shall  be  applied  towards  the  maintenance  and  education  of  Sarah 
Ward's  children  until  they  attain  the  specified  ages.  It  must  be  pre- 
sumed that  so  much  only  would  be  applied  to  these  purposes  as  the 
trustees  thought  fit ;  but  no  direction  is  given  as  to  the  surplus  which 
may  accrue ;  that,  therefore,  according  to  the  reasoning  in  Leake  v. 
Robinson,  would  not  vest,  but  fall  into  the  capital,  and  follow  the 
ultimate  destination  of  it,  pursuant  to  the  will.  As  to  the  particular 
words  of  devise,  Sir  W.  Grant  says,  in  Leake  v.  Robinson,  "  It 
was  supposed  that  the  clauses  in  the  will,  where  the  word  such  is  left 
out,  might  be  construed  differently  from  those  in  which  it  is  inserted ; 
and  that,  although,  where  the  payment  is  to  be  to  such  child  or  children 
as  shall  attain  twenty-five,  nothing  could  vest  in  any  not  answering  that 
description,  yet,  where  the  payment  is  to  be  to  children  upon  the  attain- 
ment of  twenty-five,  or  from  and  after  their  attaining  twenty-five,  the 
vesting  is  not  postponed.  If  there  were  an  antecedent  gift,  a  direction 
to  pay  upon  the  attainment  of  twenty-five  certainly  would  not  postpone 
the  vesting.  But  if  I  give  to  persons  of  any  description  when  they  at- 
tain twenty-five,  or  upon  their  attainment  of  twenty-five,  or  from  and 
after  their  attaining  twenty-five,  is  it  not  precisely  the  same  thing  as  if 
I  gave  to  such  of  those  persons  as  should  attain  twenty-five  ?  None  but 
a  person  who  can  predicate  of  himself  that  he  has  attained  twenty-five, 
can  claim  any  thing  under  such  a  gift."  [Patteson,  J.  He  is  speak- 
ing there  of  a  naked  gift,  without  remainder  over.]     Sir  W.  Grant 

(a)  Sir  W.  W.  Follett  read  the  following  passage,  from  the  judgment  of  the  Master  of  the 
Rolls  above  mentioned,  2  Mer.  385.  "  It  is  not  the  enjoyment  that  is  postponed ;  for  there  is  no 
antecedent  gift,  as  there  was  in  the  case  of  May  v.  Wood"  (3  Bro.  C.  C.  471,)  "of  which  the 
enjoyment  could  he  postponed.  The  direction  to  pay  is  the  gift,  and  that  gift  is  only  to  attach 
to  children  that  shall  attain  twenty-five.  The  case  of  BaUfurd  v.  Kebbelf  (3  Ves.  363)  "  was 
much  more  favourable  for  the  legatee;  for  the  interest  of  the  fund  was  given  to  him  absolutely 
Until  he  should  attain  the  age  of  thirty -two,  at  which  time  the  executrix"  (testatrix)  "directed 
her  executors  to  transfer  to  him  the  principal  for  his  own  use.  He  died  under  thirty-two." 
Lord  Rowlyn  said,  "  There  is  no  gift  but  in  the  direction  for  payment,  and  the  direction  for  pay- 
ment attaches  only  upon  a  person  of  the  age  of  thirty-two.  Therefore  he  dues  not  fall  within 
the  description." 
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proceeds  to  comment  on  Booth  v.  Booth,  4  Ves.  399,  and  then  adds: 
"  Here,  interest  is  not  given  to  children  dying  hefore  twenty-five." 
"  How  is  it  possible,  therefore,  that  a  child  can  be  said  to  have  a  vested 
interest  before  twenty-five,  when  it  has  neither  a  right  of  enjoyment,  a 
capacity  of  transmission,  or  a  ground  of  claim,  until  after  it  shall  have 
attained  that  age  ?"    The  same  argumeuts  apply  here.    Before  the  spe- 
cified ages  no  one  of  Sarah  Ward's  children  could  have  devised  oi 
brought  ejectment.     It  is  true  that  the  will  contains  a  devise  over, "  in 
case  of  the  death  of  all  my  grandchildren,  now  born  or  hereafter  to  be 
born,  if  a  son  or  sons,  under  the  age  of  twenty-three  years,  or,  if  a 
daughter  or  daughters,  under  the  age  of  twenty-one  years,  withmtt 
leaving  any  child  or  children  them  or  any  of  them  surviving  ;"  and 
it  may  be  inferred  from  this  that  an  interest  was  meant  to  vest  in  the 
sons  and  daughters  before  they  attained  twenty-three  or  twenty -one, 
which  would  be  transmissible  to  their  children  if  they  had  any.     But 
this  is  inconsistent  with  the  previous  clause,  which  unquestionably 
gives  the  share  of  any  son  or  daughter  of  Sarah  Ward,  dying  before 
the  specified  age,  to  the  survivors  of  such  sons  or  daughters  respectively. 
And  in  Leake  v.  Robinson  there  were  similar  provisions  of  the  will, 
inconsistent,  as  was  contended,  with  a  supposition  that  the  testator  con- 
ceived himself  to  have  postponed  the  vesting :  but  Sir  W.  Grant  allowed 
them  no  weight,  "  as  none  of  these  clauses  make  any  new  gift  to  I  he 
grandchildren,  nor  can  they  alter  the  terms  or  conditions  of  that  which 
had  been  already  made."     That  case,  therefore,  is  an  express  authority 
for  the  present  plaintiff;  and  it  was  there  held  that,  if  the  bequest  might 
be  void  for  remoteness  as  to  any  one  of  the  devisees,  the  Court  could 
not  pronounce  it  good  as  to  the  class.     In  Bull  v.  Pritchardy  1  Russ. 
213,  the  testator  bequeathed  a  residue  to  trustees  who  were  to  invest  it 
in  the  funds,  and  pay  the  dividends  to  his  daughter  during  her  life,  and, 
from  and  after  her  decease,  to  pay  and  transfer  the  stock  "  unto  and 
equally  between  and  amongst  all  and  every  the  child  and  children  of 
my  said  daughter,"  "who  shall  live  to  attain  the  age  of  twenty-three 
years."   This  was  held  equivalent  to  a  devise  upon  their  attaining  that 
age,  rendering,  therefore,  the  attainment  of  that  age  a  condition  prece- 
dent to  the  vesting  of  any  interest  in  them ;  and  the  devise  was  consi- 
dered too  remote.     That  was  a  decision  as  to  leasehold  estates  only, 
(which  were  comprehended  in  the  residue,)  not  leasehold  and  freehold 
intermixed,  as  here ;  but  Lord  Giffobd,  M.  R.,  does  not  found  any  dis- 
tinction on  that  circumstance.     And  in  that  case,  as  here,  there  was  a 
gift  over  if  the  children  should  all  die  under  twenty-three,  without  issue. 
In  Vawdry  v.  Geddes,  1  Russ.  &  M.  203,  the  testatrix  left  the  interest 
or  produce  of  certain  funds  to  her  sisters  during  their  lives,  and  dire<  ted 
the  same,  after  their  deaths,  to  be  applied  in  the  maintenance  of  their 
children  respectively,  or  accumulate  for  such  children's  benefit,  until 
they  should  attain  twenty-two,  when  they  should  be  entitled  to  their 
proportions  of  the  principal.    It  was  argued  that  the  bequest  gave  each 
child,  as  it  came  into  existence,  a  vested  interest,  subject  to  the  contin- 
gency of  being  divested  if  such  child  died  under  twenty-two.     But  Sir 
J.  Leech,  M.  k.,  held  the  case  undistinguishable  from  Leake  v.  Robin- 
son.      "  In  that  case,"  he  said,  "  Sir  William  Grant  proceeds  upon 
this  p  .nciple, — that  the  prescribed  time  cannot  be  considered  as  mark- 
ing only  a  time  of  postponed  payment,  because  there  is  no  antecedent 
gift — no  gift  but  in  the  direction  to  pay  at  the  particular  period." 
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As  to  the  cases  which  may  be  cited  for  the  defendant.  In  Doe  dem. 
Hunt  v.  Moore,  14  East,  601,  lands  were  left  to  J.  M.  "when  he  attains 
the  age  of  twenty-one  years,"  but,  in  case  he  should  die  before  attaining 
that  age,  then  over  ;  and  the  estate  was  held  to  vest  on  the  testator's 
death,  though  subject  to  being  divested  if  J.  M.  should  die  before 
attaining  twenty-one.  That,  however,  was  not  a  question  of  remote- 
ness, but  only  as  to  the  right  of  the  heir  at  law  before  the  specified 
period.  The  devisee  was  a  person  in  esse  at  the  time  of  making  the 
will,  and  would  clearly  have  been  entitled  if  he  had  lived  till  twenty- 
one  ;  the  only  question  was,  whether  the  testator  meant  to  die  intestate 
as  to  the  antecedent  period.  Bromfield  v.  Crowder,  1  New  Rep.  313, 
was  a  similar  case.  So  in  Doe  dem.  Roakc  v.  Notvell,  1  M.  &  S.  327, 
the  question  was,  not  on  the  validity  of  the  devise,  but  on  the  time  at 
which  the  estate  vested.  The  case  most  adverse  to  the  plaintiff  is 
Farmer  v.  Francis,  2  Bing.  151,  S.  C.  9  B.  Moore,  310,  (9  E.  C.  L.  R. 
354.)  There  the  testator  devised  to  trustees,  in  trust  for  his  wife  and 
daughter  for  their  respective  lives,  and  afterwards  in  trust  for,  and  he 
devised  to,  the  child  or  children  of  the  daughter  who  should  be  living 
at  the  decease  of  the  survivor  of  them  the  testator's  said  wife  and 
daughter,  to  be  divided  share  and  share  alike  when  and  as  they  should 
respectively  attain  the  age  of  twenty-four :  and,  the  devise  to  the 
children  being  contested  as  too  remote,  it  was  held  that  they  took 
equitable  estates  under  it.  But  in  that  case  the  devise  made  a  clear 
original  gift  to  the  children  ;  the  mention  of  particular  ages  only  fixed 
the  time  of  distribution.  As  was  then  contended  at  the  bar,  the  pro- 
perty, "  having  been  given  absolutely ,"  "  is  to  be  divided,  when  and  as 
they  attain  twenty-four.  From  Boraston's  Case,  3  Rep.  19  a.,  to  Doe 
dem.  Roake  v.  Notvell,  such  a  condition  has  been  esteemed  a  condition 
subsequent."  And,  further,  that  was  a  devise  of  residue,  and  therefore 
to  be  construed  adversely  to  the  heir  and  favourably  to  the  devisees  : 
and  there  was  no  provision  answering  to  the  clause  of  survivorship 
among  the  children,  which  in  the  present  case  conclusively  shows  that 
the  estates  were  not  to  vest  before  the  specified  ages. 

Kelly,  contra.  There  is  no  real  distinction  between  cases  where  the 
question  has  been  whether  the  devise  was  too  remote,  and  those  in 
which  nothing  but  the  time  of  vesting  was  in  dispute.  The  question 
here  is  when  the  testator  meant  the  property  to  vest ;  if  before  the 
specified  ages,  the  devise  is  not  too  remote*  This  is  an  establishment 
for  younger  branches  of  the  testator's  family :  and,  looking  to  the 
provision  made  for  the  other  members,  it  is  not  probable  that  he  intended 
the  property  in  question  to  go  to  his  heir  at  law  in  the  case  which  has 
occurred.  Best,  C.  J.,  says,  in  Duffield  v.  Dvffield,  1  Dow  &  Clark, 
311,  "The  rights  of  the  different  members  of  families  not  being  ascer- 
tained whilst  estates  remained  contingent,  such  families  continue  in  an 
unsettled  state,  which  is  often  productive  of  inconvenience,  and  some- 
times of  injury  to  them.  If  the  parents  attaining  a  certain  age  be  a 
condition  precedent  to  the  vesting  estates,  by  the  death  of  their  parents 
before  they  are  of  that  age  children  lose  estates  which  were  intended  for 
them,  and  which  their  relation  to  the  testators  may  give  them  the 
strongest  claim  to.  In  consideration  of  these  circumstances,  the  Judges, 
from  the  earliest  times,  were  always  inclined  to  decide  that  estates 
devised  were  vested  ;  and  it  has  long  been  an  established  rule  for  the 
guidance  of  the  courts  of  Westminster,  in  construing  devises,  that  a*; 
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estates  are  to  be  holden  to  be  vested,  except  estates  in  the  devise  of 
which  a  condition  precedent  to  the  vesting  is  so  clearly  expressed  that 
the  courts  cannot  treat  them  as  vested  without  deciding  in  direct  oppo- 
sition to  the  terms  of  the  will.  If  there  be  the  least  doubt,  advantage 
is  to  be  taken  of  the  circumstances  occasioning  the  doubt ;  and  what 
seems  to  make  a  condition,  is  holden  to  have  only  the  effect  of  post- 
poning the  right  of  possession."  And  on  this  principle  of  construction 
it  was  held,  as  early  as  the  case  of  Edwards  v.  Hammon,  3  Lev.  132, 
that  a  surrender  by  a  copy-holder  to  the  use  of  his  son  and  son's  heirs, 
"  if  he  live  to  the  age  of  twenty-one  years ;  provided,  and  upon  con- 
dition, that  if  he  die  before  twenty-one"  the  land  shall  remain  to  the 
surrenderor,  did  not  create  a  condition  precedent.  No  reai  distinction 
arises  from  the  estate  being  given  to  a  class.  In  Farmer  v.  Francis 
that  circumstance  was  not  attended  to  :  the  case  turned  upon  the  words 
used  in  the  devise,  which  did  not  materially  differ  from  those  in  question 
here  ;  and  the  Court  acted  upon  the  rule  of  construction  just  cited. 

Then,  on  the  terms  of  this  bequest,  had  the  children  of  Sarah  Ward, 
on  the  testator's  death,  a  vested  or  a  contingent  interest  ?  In  Boraston's 
Case  the  testator  devised  the  upper  part  of  close  R.  to  A.  for  eight 
years,  and  then  to  testator's  executors, "  until  such  time  as  Hugh  Bo- 
raston"  (his  grandson)  "  shall  accomplish  his  full  age  of  twenty-one 
years,  and  the  mean  profits  to  be  employed  by  my  executors  towards 
the  performance  of  my  last  will  and  testament :  and  when  the  said 
Hugh  shall  come  to  his  age  of  tioenty-one  years,  then  I  will  he  shall 
enjoy  the  said  upper  part  to  him  and  to  his  heirs  for  ever :"  and  it  was 
held  that  the  remainder  vested  in  Hugh,  though  he  never  attained 
twenty-one  ;  for  that  the  words  "  when"  and  "  then,"  when  they  refer 
to  a  thing  which  must  of  necessity  happen,  (as  death  or  the  expiration 
of  a  term,)  make  no  contingency.  In  that  case  the  devise  to  the 
executors  was  not  peculiarly  for  the  benefit  of  the  grandson,  but  for  the 
general  purposes  of  the  will.  In  Bromfield  v.  Crowder,  where  the 
words  were,  "  I  give  all  my  real  estate"  to  J.  D.  B.  "  if  the  said  J.  D.  B. 
shall  live  to  attain  the  age  of  twenty-one  years"  even  the  word 
"  if  was  held  to  make  not  a  condition  precedent,  being  controlled  by 
the  context.  The  judgment  of  Sir  James  Mansfield  in  that  case  is,  in 
all  essential  respects,  applicable  to  this.  The  context  in  the  will  was 
relied  upon  there  ;  and  in  this  case  there  is  nothing  in  the  context  to 
raise  an  inference  that  the  testator  did  not  mean  Sarah  Ward's  childreu 
to  take  till  they  attained  the  specified  ages.  In  the  case  of  his  grand- 
children, where  he  intended  that  the  legacies  of  stock  bequeathed  to 
them  on  their  attaining  certain  ages  should  not  vest  before,  he  has  stated 
that  intention  in  express  terms.  In  Doe  dem.  Hunt  v.  Moore,  the 
words  "  when  he  attains  the  age  of  twenty-one  years"  were  held  not 
to  make  a  condition  precedent  to  the  estate  vesting.  The  case  nearly 
resembles  this ;  and  whether  or  not  the  immediate  question  turned  on 
remoteness  can  make  no  difference.  In  Doe  dem.  Roake  v.  Nowell, 
a  devise  to  J.  R.,  and,  on  his  decease,  to  and  among  his  children, 
equally,  at  the  age  of  twenty-one,  and  their  heirs,  as  tenants  in  common, 
was  held  to  give  the  children  vested  remainders.  [Pattesox,  J.  Ran  do  I  I 
v.  Doe  dem.  Roake,  5  Dow,  202,  was  a  decision  to  the  same  effect  on 
the  same  devise.]    In  Warter  v.  Hutchinson,  1  B.  &  C.  721,(a)  (8  E.  C 

(a)  See  Warter  v.  Hutchinson,  Bred.  &  B.  349,  (6.  E.  C.  L.  R.  147.) 
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L.  R.  199,)  lands  were  devised  to  trustees  till  J.  W.,the  testator's  nephew, 
should  attain  twenty-one,  and,  if  he  should  die  in  the  mean  time,  then 
till  H.  W.,  the  testator's  second  nephew,  should  attain  twenty-one,  in 
trust  to  raise  out  of  the  rents  and  profits  certain  sums  of  money,  out  of 
which  they  were  to  pay  the  testator's  debts,  &c,  legacies,  and  the 
charges  of  J.  W.'s  maintenance  and  education  till  he  should  attain 
twenty-one,  and  upon  that  event  to  pay  J.  W.  the  residue,  if  any,  of 
the  said  rents  and  profits ;  with  a  similar  disposition  for  the  maintenance, 
&c,  of  H.  W.  in  case  J.  W.  should  die  before  the  prescribed  age. 
There  it  was  held  that,  on  the  testator's  death,  J.  W.,  not  then  of  age, 
took  a  vested  estate  for  life  in  the  devised  premises.  No  case  at  com- 
mon law  has  been  cited,  in  which  a  different  rule  of  construction  has 
prevailed. 

As  to  cases  in  equity.     In  Snow  v.  Poulden,  1   Keen,  186,  the 
words  "The  rest  of  my  property  to  be  invested  in  land,  and  given  to 
my  grandson,"  T.  F.  S.,  he  "  not  to  he  of  age  to  receive  this  until  he 
attains  his  twenty-fifth  year"  were  held  to  give  an  immediate  vested 
interest.     In   Bland  v.    Williams,  3  Mylne   &  K.  411,  the  testator 
devised  a  residue  to  trustees,  upon  trust  to  receive  the  rents  and  pro- 
ceeds, and  apply  them,  or  a  sufficient  part  thereof,  to  the  maintenance 
and  education  of  the  child  or  children  of  the  testator's  daughter,  until 
they  should  respectively  attain  the  age  of  twenty-four;  and,  when  and 
as  they  should  respectively  attain  that  age,  then   to  pay,  assign,  &c, 
all  the  residue,  with  such  proceeds  as  should  not  have  been  applied  for 
and  towards  their  maintenance  and  education,  "equally  unto  and 
amongst  all  her  said  children,  when,  and  as  they  shall  severally  and 
respectively  attain  their  said  age."     And,  in  case  any  or  either  of  the 
children  should  die  before  attaining  that  age,  and  without  leaving  law- 
ful issue  of  his  or  her  body,  the  trustees  were  to  pay,  assign,  &c,  all 
the  residue  to  such  of  the  said  children  as  should  attain  twenty-four, 
share  and  share  alike,  if  more  than  one,  and,  if  but  one,  then  the  whole 
to  that  one :  remainder  over,  if  all  should  die  under  the  age  and  with- 
out leaving  lawful  issue  as  aforesaid.     There  Sir  J.  Leach,  M.  R.,  said 
that  the  gift  over  was  not  simply  upon  the  death  under  twenty-four, 
but  upon  the  death  under  twenty-four  without  leaving  issue:  and 
therefore  that  the  devise  was,  in  effect,  of  "  a  vested  interest  with  an 
executory  devise  over,  in  case  of  death  under  twenty-four,  without 
leaving  issue."     And  he  observed  that  all  the  cases  on  the  subject, 
except  Bullv.  Pritchard,  1  Russ.  213,  were  reconcileable  with  the 
distinction  which  he  then  took.    Here,  the  devise  over  to  the  children  of 
the  testator's  sister  is  to  take  effect  if  all  the  grandchildren  die  "  without 
leaving  any  child  or  children  them  or  any  of  them  surviving."    Bland 
v.   Williams  closely  resembles   the   present  case.     There,  as  in  this 
instance,  the   devise  was  to  a  class.     And  the  argument  from    the 
appropriation  of  profits  for  the  benefit  of  the  children  before  the  pre- 
scribed age  is  stronger  here  than  in  that  case,  because  here  the  whole 
mesne  profits  (after  necessary  deductions)  are  to  be  so  applied :  there  a 
discretion  was  given  to  the  trustees.     Murray  v.  Addenbrook,  4  Russ. 
407,  is  a  case  not  distinguishable  from  the  present.     There  the  bequest 
was  of  annuities,  after  the  death  of  the  testator's  wife,  to  the  eldest 
surviving  son  of  Sir  J.  M.,  tipon  his  coming  to  the  age  of  twenty-five : 
the  interest  in  the  mean  time  (after  the  wife's  demise)  to  be  applied  to 
the  use  of  such  eldest  son,  as  might  seem  most  proper  to  the  trustee* 
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ivominated  in  the  will.  Lord  Lyndhurst,  C,  held  that  the  gift  vested 
in  the  eldest  son  before  twenty -five;  laying  stress  on  the  circumstance 
of  the  whole  interest  being  appropriated  to  the  use  of  such  eldest  sou 
(though  under  the  direction  of  trustees)  from  the  death  of  the  widow. 
In  Phipps  v.  Williams,  5  Sim.  44,  there  were  two  devises  to  trustees, 
one  in  trust  to  convey  lands  to  G.  H.  A.,  when  and  so  soon  as  he  should 
attain  twenty-one,  remainder  over  if  he  should  die  before  twenty-one 
without  leaving  issue,  &c;  the  other  in  trust  to  convey  lands  to  J.  C. 
when  he  should  attain  twenty-four,  upon  his  giving  certain  security 
and  executing  certain  deeds.  The  first  devise  was  held  to  give  au 
immediate  vested  remainder  to  G.  H.  A.;  the  second  was  held  not  to 
give  such  remainder  to  J.  C,  because,  as  Sir  L.  Shadwell,  V.  C.,said, 
"  the  mere  attainment  of  the  age  is  not  the  only  thing  by  which  the 
testator  marks  the  time  at  which  it  shall  be  determined  whether  the 
estate  shall  vest  or  finally  become  not  liable  to  be  divested ;  but  there  is 
s.  preliminary  act  to  be  done,  without  the  doing  of  which  J.  A.  never 
wouli  be  entitled  to  call  for  the  conveyance  of  the  legal  estate." 
"  That  is,  in  my  opinion,  clearly  a  condition  precedent."  The  case,  in 
this  respect,  resembled  Duffieldv.  Driffield,  3  Bligh,  N.  S.  260,  where 
the  devise  was  to  the  testator's  grandson  on  his  attaining  the  age  of 
twenty-one  and  changing  his  name,  and  it  was  held  that  the  vesting  of 
the  estates  wa's  subject  to  a  condition  precedent.  It  is  to  be  observed, 
however,  that  on  the  second  point  in  Phipps  v.  Williams  a  contrary 
opinion  to  that  of  Sir  L.  Shadwell  was  afterwards  expressed  by  Lord 
Brougham,  C,  in  the  House  of  Lords,  in  dickers  v.  Phipps,  3  Clark  & 
Finelly,  665 ;  see  p.  700.  Vaiodry  v.  Geddes,  1  Russ.  &  M.  203,  is 
distinguishable  from  this  case,  because  the  will  there  contained  no 
direct  bequest  to  the  sisters'  children,  but  only  stated  that,  on  attaining 
the  requisite  age,  they  should  "  be  entitled  to  their  proportion  of  their 
mother's  share,"  &c,  and  the  clause  as  to  the  issue  of  the  children  was 
expressed  in  the  same  manner :  and  hence  the  Master  of  the  Rolls 
observed  (adopting  the  principle  formerly  acted  upon  by  Sir  W.  Grant) 
that  the  prescribed  age  could  not  be  considered  as  marking  only  a  time 
of  postponed  payment,  because  there  was  "no  antecedent  gift — no  gift  but 
in  the  direction  to  pay  at  the  particular  period."  Here  the  words,  "  I 
give,"  &c,  "unto  such  of  her  children  as  she  now  has  or  may  have" 
are  a  distinct  gift,  antecedent  to  the  direction  as  to  the  period  of  vesting. 
So  in  Leake  v.  Robinson,  2  Mer.  363,  Sir  W.  Grant  remarked  that 
there  was  no  direct  gift ;  it  was  only  from  the  directions  laid  down  for 
the  trustees  that  the  intended  benefits  could  be  ascertained.  Bull  v. 
Pritchard,  if  in  point,  is  the  unsupported  decision  of  one  learned 
Judge,  and  does  not  appear  to  have  been  satisfactory  to  the  profession ; 
Lmke  v.  Robinson,  and  Farmer  v.  Francis,  2  Bing.  151,  (9  E.  C.  L.  R. 
354,)  S.  C.  9  B.  Moore,  310,  were  the  only  material  authorities  cited  in 
argument :  the  decision  related  only  to  personalty ;  and  legacies  of 
personalty  have  been  held  subject  to  different  rules  of  construction  from 
devises  of  realty,  as  to  the  period  of  vesting;  Doe  dem.  Hunt  v. 
Moore,  14  E.ist,  601.  And  the  bequest  in  Bull  v.  Pritchard  was  not 
in  the  form  of  a  direct  gift,  but  of  an  instruction  to  the  trustees.  In 
the  present  case,  if  the  argument  for  the  plaintiff  be  correct,  no  provi- 
sion is  made  for  the  issue  of  any  grandchild  dying  before  twenty-one 
or  twenty-three,  and  no  effect  is  given  to  the  words  "  without  leaving 
any  child  or  children  them  or  any  of  them  surviving,"  though,  accord 
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"ng  to  some  decisions,  less  cogent  expressions  are  sufficient  to  give  an 
estate  tail  by  implication.  But  it  is  enough  here  to  rely  upon  the 
language  of  the  principal  clause,  as  vesting  an  immediate  interest  by 
direct  worus  of  gift.  Those  words  must  prevail,  unless  the  Court  see 
something  actually  repugnant  to  them  in  other  parts  of  the  will.  All 
the  grandchildren  now  claiming  were  born  at  the  time  of  the  testator's 
death. 

Sir  IV.  W.  Follett,  in  reply.     The  question  is,  not  what  the  testator 
intended,  but  what  effect  is  produced  by  the  words  he  has  employed. 
The  estates  are  left  not  to  the  children  of  Sarah  Ward,  generally,  but  to 
•'  such  of  her  children  as  she  now  has  or  may  have,  if  a  son  or  sons,  at 
his  or  their  age  or  ages  of  twenty-three  years,  and,  if  a  daughter  or 
daughters,  at  her  or  their  age  or  ages  of  twenty-one  years."     And  in  a 
subsequent  clause  it  is  directed  that  the  profits  and  interest  of  the 
premises  and  shares  shall,  after  necessary  outgoings,  "  be  applied  for 
and  towards  the  maintenance  of  the  childreo  of  my  said  daughter  Sarah, 
or  of  my  said  son  and  two  other  daughters'  children,  until  they  become 
respectively  interested  as  be/ore  mentioned."     Under  such  a  devise, 
can  it  be  said  that  the  grandchildren  took  such  a  vested  interest  as  en- 
titled them  to  dispose  of  the  devised  estates  immediately  on  the  death 
of  Sarah  Ward?     In  all  cases  like  the  present  this  has  been  the  real 
4ueslion.     It  was  so  in  Duffield  v.  Dujjield,  3  Bligh,  N.  S.  260,  as  to 
the  point  referred  to  on  the  other  side:  and  there  Best,  C.  J., in  deliver- 
ing the  opinion  of  the  Judges,  said :  p.  330,  "  Whilst  estates  remain 
contingent,  those  in  whom  they  are  at  a  future  time  to  be  vested, 
have  no  interest  in  the  estates,  or  the  rents  and  profits  of  such  estates. 
Such  estates  must  descend  to  the  heir,  if  they  are  not  given  to  any  per- 
son to  hold  until  the  events  happen  on  which  they  are  to  become  vested." 
And  he  mentions,  as  a  case  in  which  inconvenience  results  from  this 
omission,  "  If  the  parents  attaining  a  certain  age  be  a  condition  prece- 
dent to  the  vesting  estates  by  the  death  of  their  parents."     In  Boras- 
tonJs  Case,  3  Rep.  19  a,  (which,  it  may  be  observed,  was  the  case  of  a 
gift  without  remainder  over,)  the  question  discussed  was,  when  the  estate 
of  the  devisee  Hugh  Boraston  commenced  in  possession,  and  whether 
the  form  of  devise  postponed  such  vesting  in  possession  till  he  attained 
the  age  of  twenty-one.     In  Edwards  v.  Hammond,  3  Lev.  132,  the 
question  was  whether  the  devisee,  before  attaining  his  age  of  twenty- 
one,  might  bring  ejectment.     Could  the  children  of  Sarah  Ward  have 
brought  ejectment  immediately  on  her  death  ?     The  right  of  present 
possession  was  claimed  for  the  devisees  in  Doe  dcm.  Hunt  v.  Moore, 
14  East,  601 ;  Doe  dem.  Roake  v.  Noioell,  1  M.&  S.  327,  and  Randoll 
v.  Doe  dem.  Roake,  5  Dow,  202.     And  neither  in  those  cases,  nor  in 
Brom field  v.  Crowder,  1  New  Rep.  3 13,  or  Farmer  v.  Francis,  2  Bing. 
151,  S.  C.  9  B.  Moore,  310,  (9  E.  C.  L.  R.  354,)  was  there  any  clause 
answering  to  the  clause  of  survivorship  (already  commented  on  in  this 
case)  among  Sarah  Ward's  children,  or  any  direction  as  to  the  application 
of  mesne  profits,  by  which  a  control  over  the  estates  was  given  to  trus- 
tees between  the  alleged  vesting  of  the  interest  and  the  attainment  of  the 
prescribed  age.     Here,  as  was  argued  in  Farmer  v.  Francis,  "  the  de- 
vise" "  being  to  a  class  of  persons,  it  is  clear  that  the  division  proposed 
by  the  devisor  could  not  be  made,  nor  his  intention  carried  into  effect, 
nil  time  should  have  shown  how  many  of  that  class  would  attain"  the 
prescribed  ages. 
vol.  xxxvi. — 21 
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These  observations  on  the  cases. at  common  law  may  also  be  applied 
to  the  cases  in  Chancery,  as  Snoiv  v.  Poulden,  1  Keen,  186.  It  was 
expressly  held  in  Pukford  v.  Hunter,  3  Bro.  Ca.  Cha.  416,  that  a  be- 
quest for  the  maintenance  of  children  did  not  vest  the  legacy  in  them. 
Here,  whatever  might  be  the  interest  of  the  trustees,  the  grandchildren 
clearly  had  no  right,  vested  in  possession,  to  those  proceeds  which  the 
trustees  were  to  apply  foi  their  benefit.  Murray  v.  Jiddenbrook,  4 
Russ.  407,  was  decided  with  reference  to  the  intention  of  the  testator  as 
evinced  by  the  particular  provisions  and  language  of  the  will.  The 
decision  in  Bland  v.  Williams,  3  Mylne  &  Keen,  411,  turned  upon  the 
words,  "  without  leaving  lawful  issue"  in  the  clause  containing  the 
gift.  Those  words  controuled  the  other  parts  of  the  bequest :  had  they 
been  wanting,  it  seems  that  the  Master  of  the  Rolls  would  not  have  held 
the  interest  to  be  vested.  [Patteson,  J.  He  says  that  the  distinction 
on  the  words  "  without  leaving  issue  "  is  the  key  to  all  the  cases  except 
Bull  v.  Pritchard,  1  Russ.  213.]  The  effect  of  the  words  "without 
lawful  issue."  was  not  brought  to  the  notice  of  Lord  Gifford,  in  that 
case.  In  Phipps  v.  Williams,  5  Sim.  44,  the  gift  (in  the  case  of  George 
Holland  Ackers)  was,  "when,  and  so  soon  as  he,  my  said  godson,  shall 
attain  his  age  of  twenty-one  years;"  but,  in  case  he  should  die  before 
attaining  that  age,  "  without  leaving  issue  of  his  body"  &c.,then  over  ; 
ant;  there  the  interest  was  held  to  be  vested  immediately,  and  the  party 
entitled  to  the  rents  and  profits.  The  words  of  gift  in  the  present  devise 
contain  no  such  clause ;  the  subsequent  devise  over,  if  the  grandchildren 
all  die  without  leaving  any  child  or  children  them  surviving,  would  be 
important  if  it  were  not  for  the  clause  of  survivorship  among  the  grand- 
children, by  which  the  share  of  any  one  dying  is  given  to  the  rest,  with- 
out any  reservation  in  the  case  of  issue  being  left.  While  such  a  clause 
could  operate  there  could  be  no  vested  interest. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term  (January  15th)  delivered  judgment 
After  reading  the  words  of  devise  set  out,  ante*  pp.  205,  206,  from  "  I 
give  to  the  said  Thomas  Challis  and  John  Brogden,"  &c,  to  the  end  of 
the  clause  giving  survivorship  in  case  of  the  death  of  any  child  or  child 
ren  of  Sarah  Ward,  if  a  son,  under  twenty-three,  and,  if  a  daughter, 
under  twenty-one,  his  lordship  stated  that  the  question  on  this  devise 
was,  whether  the  vesting  of  these  estates  was  not  postponed  till  the 
devisees  should  attain  twenty-three,  in  which  case  the  devise  was  too 
remote,  and  the  lessor  of  the  plaintiff  would  be  entitled  to  recover  as 
heir  at  law.     His  lordship  then  proceeded  as  follows. 

The  defendants  relied  on  the  doctrine  of  Boraston9s  Case,  which  has 
been  recognised  in  so  many  others,  among  which  it  is  not  improper  to 
specify  Edwards  v.  Hammond  ;  Doe  dem.  Hunt  v.  Moore  ;  Bromfitld 
v  Crowdsr,  affirmed  in  the  House  of  Lords,  and  Farmer  v.  Francis. 
— The  plaintiff  mainly  relied  on  Leake  v.  Robinson,  Bull  v.  Pritchard, 
and  Vawdry  v.  Geddes.  But  Leake  v.  Robinson  was  decided  by  Sir 
W.  Grant,  and  Vawdry  v.  Geddes  by  Sir  J.  Leach,  on  the  neculiarity 
lhat  those*  devises  contained  no  direct  gift  to  the  class  intended  to  be 
benefited,  but  only  a  direction  to  trustees  to  pay  after  the  happening 
of  the  event.  Leake  v.  Robinson  indeed  admits  of  another  distinction; 
for  the  class  is  there  described  under  the  appellation  of  such  of  the 
children  as  shnll  attain  twenty-five;  and  similar  language  in  both 
resner  ts  is  employed  in  Bull  v.  Pritchard,  which  was  decided  in  the 
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early  time  of  Lord  Giffohd  as  Master  of  the  Rolls,  and  is  said  to  have 
failed  to  give  satisfaction.  If  that  is  so,  no  more  striking  proof  can  be 
given  how  strong  is  the  disposition  to  control  the  sense  of  words  by 
which  conditions  precedent  to  the  vesting  of  estates  would  seem  to  be 
indisputably  created.  For,  if  a  devise  to  such  as  may  attain  twenty- 
five,  or  to  the  children  of  A.  who  shall  attain  twenty-four,  will  vest  an 
interest  in  those  who  never  attain  the  age  described,  the  description 
given  by  the  testator  of  the  objects  of  his  bounty  is  actually  varied  by 
the  Court.  Perhaps  even  this  went  no  farther  than  the  application  of 
the  same  principle  to  the  case  of  a  devise  "  if"  he  shall  attain  twenty- 
four,  (a)  which  was  undoubtedly  a  large  step  beyond  a  devise  when  he 
shall  attain  twenty-four.  If  the  cases  ran  upon  any  nice  construction 
of  the  will,  we  might  be  required  to  state  our  reasons  for  thinking,  that 
"  at  the  age"  no  more  created  a  condition  precedent  than  the  phrases 
employed  in  former  cases.  But  we  are  relieved  from  the  necessity  of 
doing  so  by  an  express  decision  on  this  very  point  in  Doe  dem.  Roake 
v.  Nowell,  1  M.  &  S.  329,  and  Rand  oil  v.  Doe  dem.  Roake,  5  Dow,  202, 
in  the  House  of  Lords,  which  arose  upon  the  same  will.  An  attempt 
'  was  made  to  distinguish  those  cases  from  the  present,  because  in  them, 
the  devise  being  to  the  children  at  their  age  of  twenty-one,  no  question 
of  invalidity  on  the  ground  of  remoteness  arose.  But  the  time  when, 
under  such  a  devise,  the  estate  is  vested  is  wholly  beside  the  question 
of  remoteness:  neither  does  the  express  devise  over  to  the  other 
children,  in  the  event  of  one  dying  under  twenty-three,  which  was 
wanting  in  Doe  dem.  Roake  v.  Nowell,  make  such  a  distinction  as  to 
escape  frqm  the  authority  of  that  case. 

A  further  distinction  was  attempted  to  be  made  between  a  devise  to 
an  individual  and  to  a  class,  but  we  do  not  think  that  distinction  tenable 
in  the  absence  of  authority ;  and,  even  if  it  were,  the  case  of  Doe  dem. 
Roake  v.  Nowell  is  an  answer ;  for  that  was  the  case  of  a  class.  Upon 
the  whole,  we  are  of  opinion  that  the  children  took  vested  estates  in 
remainder  immediately  on  the  death  of  the  testator,  and  that  the  plain- 
tiff is  not  entitled  to  recover. 

Judgment  for  defendants,  (b) 

(a)  See  Brom  field  v.  Crowdcr,  1  New  Rep.  313. 

(b)  See  Doe  dem.  Cadogan  ▼.  Ewart,  7  A.  &  E.  636,  (34  £.  C.  L.  R.  187.) 


MCCARTHY  against  COLVIN  and  Others.— p.  607. 

Plaintiff*,  by  letter,  desired  his  agent  to  receive  a  sum  of  money  for  him,  and,  after  making  cer- 
tain payments,  transmit  the  surplus  through  the  house  of  defendants,  a  mercantile  firm  in 
London,  to  be  placed  to  the  plaintiffs  credit  at  Calcutta.  The  agent  paid  in  the  surplus, 
419/.  at  defendants1  house,  snowing  them  plaintiff's  letter.  Defendants  received  the  sum  on 
plaintiff's  account,  entered  it  in  their  books  to  the  account  of  C.  and  Co.,  their  correspondents 
at  Calcutta,  and  wrote  to  C.  and  Co.,  informing  them  that  they  had  so  done,  and  desiring 
that  C.  and  Co.  would  account  with  plaintiff,  at  the  rate  of  so  much  per  rupee.  Defendants 
charged  one  per  cent,  commission.  Before  the  letter  from  defendants  arrived  at  Calcutta,  C. 
and  Co.  stopped  payment.  Defendants,  after  placing  the  419/.  to  account,  paid  bills  drawp 
on  them  by  C.  and  Co.,  to  a  much  larger  amount ;  but  it  did  not  appear  whether  or  not  the 
general  balance  between  the  two  houses  was  altered  by  such  payments : 

On  assumpsit  brought  against  the  defendants  for  money  had  and  received,  and  plea,  as  to  the 
419£,  that  defendants  had  remitted  it  as  desired, 
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Held,  that  defendants  were  not  liable,  having  done  all  that  plaintiff  required  of  them,  and  they 
contracted  to  do,  for  the  purpose  of  remitting  the  419/.;  and  having  bound  themselves  to 
credit  C.  and  Co.  in  that  amount,  if  that  house  did  not  reject  the  transaction. 

Assumpsit  for  money  had  and  received.  Pleas:  1.  Non  assumpsit 
2.  As  to  419/.  18*.  9d.9  parcel,  &c,  that  true  it  is  that  defendants  re* 
ceived  that  sum  for  the  use  of  plaintiff,  to  wit,  December  20th,  1832; 
but  defendants  say  that  the  same  was  so  then  received  by  them  for  the 
use  of  plaintiff  for  the  sole  and  specific  purpose  of  the  same  being  re- 
mitted by  defendants  for  and  on  account  of  plaintiff,  who  then  was  in 
parts  beyond  the  seas,  viz.  at  Calcutta,  &c,  to  certain  persons  then  car- 
rying on  business  as  merchants  and  East  India  agents  at  Calcutta  afore- 
said, under  the  name,  &c,  of  Colvin  and  Co.,  for  reasonable  commission 
and  reward  to  defendants  in  that  behalf,  to  be  deducted  from  the  last- 
mentioned  sum :  and  that,  within  a  reasonable  time  after  the  receipt  of 
that  sum  by  defendants  as  aforesaid,  viz.,  January  8th,  1833,  the  said 
sum  (a  reasonable  commission  to  defendants,  viz.,  &c,  being  first  de- 
ducted) was  remitted  by  defendants  for  and  on  account  of  plaintiff  to 
the  said  persons  so  then  carrying  on  business  at  Calcutta,  under  the 
name,  &c,  according  to  the  purposes  for  which  defendants  so  received 
the  same  as  aforesaid.     Verification. 

Replication  to  the  second  plea.  That  the  said  sum  was  not  remitted 
by  defendants  for  and  on  account  of  plaintiff  to  the  said  persons  so  then 

rrying  on  business,  &c,  in  manner  and  form,  &c.     Issue  thereon. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term,  1836,  the  following  facts  appeared.  The  defendants 
were  merchants  in  London,  corresponding  with  a  firm  of  Colvin  and 
Co.  in  Calcutta,  (a)  The  plaintiff,  being  in  Calcutta,  wrote  to  Mr. 
Casterton,  a  solicitor  in  London,  as  follows. 

"Calcutta,  May  9th,  1832. 

"  I  have  this  day  drawn  upon  you  in  favour  of  Messrs.  Colvin  and 
Co.  for  the  sum  of  300/.  at  sixty  days'  sight ;  you  will  therefore  take 
the  necessary  steps  to  sell  out  my  stock  in  the  bank,  and,  after  duly 
honouring  the  above  draft,  and  deducting  all  incidental  expenses,  I  will 
thank  you  to  transmit  the  surplus  through  the  house  of  Messrs.  Colvin, 
Bazett,  and  Co.,"  (the  defendants,)  "  to  be  placed  to  my  credit  here." 

Casterton  sold  the  stock,  and,  after  making  the  above  deductions, 
paid  the  residue  (419/.  18$.  9d.)  to  the  defendants,  Colvin,  Bazett  and 
Co.,  at  the  same  time  communicating  to  them  the  plaintiff's  letter;  and 
the  defendants  gave  Casterton  the  following  receipt.  "  London,  20th 
December,  1832.  Received  of  W.  Casterton,  Esq.,  the  sum  of  419/. 
18.9.  9d.,  on  account  of  W.  G.  M'Carthy,  Esq.,  of  Calcutta:.  Bazett, 
Colvin,  Crawford,  and  Co."  The  defendants  placed  the  sum  to  the 
account  of  Colvin  and  Co.,  in  their  books;  and  within  a  reasonable 
time,  namely,  on  January  8th,  1833,  (b)  they  wrote  to  Colvin  and  Co., 
at  Calcutta,  as  follows. 

"8th  January,  1833. 

"No.  266,  enclosed  Mr.  McCarthy's  bill  on  Mr.  Casterton  for  300/., 
which  is  accepted  and  passed  to  your  account;  and  this  gentleman  has 

(a)  It  did  not  appear  that  there  was  any  partnership  between  this  firm  and  that  of  the  de- 
fendants, or  between  any  of  their  members  respectively. 

(b)  Some  question  was  made  at  the  trial,  whether  or  not  the  notice  was  in  reasonable  time 
but  it  was  ultimately  agreed  that  earlier  notice  could  not  have  been  given  under  the  circum- 
stances. 
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paid  us  the  balance  of  his  account  with  Mr.  McCarthy,  which  we  en- 
close, and  place  the  money,  as  you  desire,  to  credit  of  your  account; 
viz. 

Balance  received  20th  ulto.       -  -  -  -        £419189 

Less  our  commission,  1  per  cent.  £4    4  ) 

Receipt  stamp  -  -  -  -05}  4     J  0 


£415      9   9 


which  you  will  account  to  Mr.  McCarthy  for  at  Is.  lOd.  a  rupee." 

After  giving  credit  as  above  stated,  the  defendants  accepted  and  paid 
bills  drawn  on  them  by  Colvin  and  Co.  at  Calcutta,  to  the  amount  of 
several  thousand  pounds.  On  May  2d,  1833,  and#before  the  defend- 
ants' letter  arrived,  Colvin  and  Co.  of  Calcutta  stopped  payment,  and 
declared  themselves  insolvent.  They  were  at  that  time,  and  had  been 
for  six  months  before,  debtors  to  the  defendants  in  an  amount  exceed- 
ing 5000/. 

The  question  at  the  trial  was,  whether,  under  these  circumstances, 
the  plaintiff  ought  to  lose,  or  the  defendants  to  account  for,  the  419/. 
18$.  9d.  The  plaintiff  contended  that  the  defendants,  on  receiving  that 
sum,  should  have  made  an  actual  remittance,  and  that,  if  they  chose  to 
transact  the  business  in  a  different  manner,  the  risk  remained  with  them. 
The  defendants  insisted  that  their  responsibility  ceased  when  they  had 
entered  the  419/.  18*.  9d.  to  the  credit  of  Colvin  and  Co.  of  Calcutta, 
and  given  that  firm  notice  of  their  having  done  so.  The  Lord  Chief 
Justice  reserved  the  point;  and  the  plaintiff  was  nonsuited,  with  leave 
to  move  to  enter  a  verdict  for  419/.  18*.  9d. 

Sir  F.  Pollock,  in  the  ensuing  term,  moved  according  to  the  leave 
reserved,  and  the  Court  granted  a  rule  nisi.  Buller  v.  Harrison,  2 
Cowp.  565,  was  cited.     In  Hilary  term,  1838,  (a) 

Sir  J.  Campbell,  Attorney-General,  and  Bazett,  showed  cause.  The 
issue  raised  by  the  pleadings  was,  whether  or  not  the  419/.  18*.  9d. 
(after  the  proper  deductions)  was  remitted  by  the  defendants  to  Colvin 
and  Co.  at  Calcutta  for  and  on  account  of  the  plaintiff.  The  defendants 
were  to  prove  that  it  was;  but  it  was  not  necessary  to  show  that  a  sum 
in  specie,  or  a  bill  to  the  exact  amount,  was  sent:  that  was  not  what 
the  plaintiff  required.  It  is  enough  if  a  remittance  was  made  accord- 
ing to  the  usual  practice.  He  had  desired  that  the  sum  should  be  trans- 
mitted through  the  house  of  Colvin,  Bazett,  and  Co.,  to-  be  placed  to 
his  credit  at  Calcutta  in  the  usual  course.  Casterton  paid  in  the  419/. 
18$.  9d.  at  Colvin,  Bazett,  and  Co.'s;  and  they  placed  the  proper  amount 
to  the  credit  of  Colvin  and  Co.  at  Calcutta,  for  the  plaintiff,  giving  timely 
notice  to  that  firm.  All,  therefore,  that  the  plaintiff  desired  had  been 
done.  And,  after  the  credit  had  been  given,  the  defendants  accepted 
and  paid  bills  drawn  by  Colvin  and  Co.  to  an  amount  far  exceeding 
that  of  the  credit.  These  facts  would  have  supported  a  plea  of  pay- 
ment. Had  the  relative  situation  of  the  defendants  and  Colvin  and  Co. 
remained  unaltered  after  the  giving  of  credit,  there  might  have  been 
reason  to  contend,  as  in  Buller  v.  Harrison,  that  nothing  had  taken 
place  equivalent  to  a  payment  over,  and  that  the  defendants  were  com 
pellabie  to  refund.     The  decision  there  proceeded  expressly  on  the 

(a)  January  27th.    Before  Lord  Dcnman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Ja 
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ground  that,  between  the  defendant  and  his  principals,  there  had  been 
'*  no  new  credit,  no  acceptance  of  new  bills,  no  fresh  goods  bought  01 
money  advanced,"  and  "  in  short,  no  alteration  in  the  situation  which" 
they  previously  stood  in  towards  each  other.  That  is  not  so  here.  In 
Cox  v.  Prentice,  3  M.  &  S.  344,  the  defendant,  as  agent,  had  sold  the 
plaintiffs  a  bar  of  silver,  which  was  ultimately  found  deficient  in  weight. 
The  plaintiffs  claimed  a  return  of  the  price,  tendering  back  the  silver; 
but  the  defendant  refused  to  give  back  the  money,  saying  that  he  had 
forwarded  his  account  to  his  correspondent,  and  credited  him  therein 
for  the  full  sum;  and,  in  a  special  action  of  assumpsit,  this  Court  held 
the  defence  insufficient.  Lord  Ellenborouoh  said,  "  I  take  it  to  be 
clear,  that  an  agent  who  receives  money  for  his  principal  is  liable  as  a 
principal  so  long  as^ie  stands  in  his  original  situation;  and  until  there 
has  been  a  change  of  circumstances  by  his  having  paid  over  the  money 
to  his  principal,  or  done  something  equivalent  to  it."  And  the  test  oi 
liability  recognised  by  all  the  Court  was,  whether  or  not  things  re- 
mained in  the  same  state  as  before  the  money  was  placed  to  account. 
It  was  not  just,  here,  that  the  defendants  should  run  the  risk  of  the 
Calcutta  house  stopping  before  it  received  notice  of  the  placing  to  ac- 
count; for  the  credit  was  available  against  the  defendants  from  the 
moment  when  it  was  given;  and  they  would  have  been  liable  to  an 
action  at  any  time  afterwards,  if  they  had  refused  to  pay  a  draft  of  the 
Calcutta  house  to  an  amount  covered  by  the  419/.  18,?.  9d.  The  com- 
mission of  one  per  cent,  would  not  be  a  remuneration  for  the  risk  which 
the  plaintiff  now  seeks  to  cast  upon  them. 

Sir  F.  Pollock,  (with  whom  was  C.  C.  Jones,)  contri.  Buller  v. 
Harrison,  2  Cowp.  565,  and  Cox  v.  Prentice,  3  M.  &  S.  344,  show 
that,  if  the  agent  has  not  paid  over  the  money  to  his  principal,  or  done 
that  which  is  equivalent,  it  may  be  recovered  back ;  but  those  cases  do 
not  determine  what  is,  in  every  instance,  equivalent  to  a  payment  over. 
The  act  of  the  defendants  in  this  case  was  not  so.  The  placing  to  ac- 
count is  a  payment,  when  followed  by  a  change  of  circumstances,  pro- 
vided that  change  has  reference  to  the  particular  transaction,  not  other- 
wise. Here  it  was  impossible  that  the  Calcutta  house  could  have 
drawn  on  the  defendants  with  reference  to  this  particular  credit;  for 
they  did  not  know  that  the  sum  had  been  placed  to  account  The 
plaintiff,  then,  is  entitled  to  regard  the  transaction  as  if  it  had  been  the 
only  one  between  the  two  houses;  and  in  that  case  it  is  quite  clear  that 
the  credit  could  not  have  been  acted  upon  by  the  Calcutta  house,  and 
that  the  defendants  would  not  be  entitled  to  retain  the  plaintiff's  money. 
If  a  man  deposited  money  with  a  London  house,  for  which  they,  at  his 
desire,  gave  him  a  letter  of  credit  on  their  correspondents  at  Liverpool, 
and  the  depositor,  on  arriving  there,  found  that  the  Liverpool  house 
had  failed ;  could  the  London  firm  retain  his  deposit  in  reduction  of 
their  claims  upon  the  house  at  Liverpool?  It  is  said  that  the  defendants 
would  not  run  the  risk  of  loss  in  case  of  their  correspondents  proving 
insolvent,  for  a  commission  of  one  per  cent.  only.  But,  if  the  commis 
sion  is  too  small  for  that  risk,  it  is  too  large  for  the  mere  trouble  of 
receiving  a  sum  of  money  and  writing  a  letter.  The  acknowledgment 
given  by  the  defendants  is,  in  effect,  that  they  have  received  a  sum  to 
be  transmitted  to  the  Calcutta  house  on  the  plaintiff's  account;  that  is, 
for  a  purpose  which  cannot  be  carried  into  effect,  the  house  becoming 
insolvent.    If  the  Calcutta  house  had  failed  the  day  before  the  defend- 
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ants  received  the  money,  it  is  clear  that  the  latter  must  have  refunded 
the  amount;  but  it  makes  nodittjrence  in  principle,  whether  the  failure 
happened  before  the  payment  was  made,  or  before  it  could  be  rendered 
effectual  by  the  letter  of  advice  reaching  a  solvent  holism.  It  appeared 
in  evidence  that  the  defendants,  after  giving  the  credit,  accepted  and 
paid  bills  drawn  by  Colvin  and  Co.  to  the  amount  of  several  thousand- 
pounds;  but  it  was  not  shown  what  remittances  they  received  from 
Colvin  and  Co.  during  the  same  period,  nor  whether  the  balance  be- 
tween the  two  houses  was  altered  by  those  acceptances  and  payments. 
It  is  said  that  the  defendants,  after  giving  the  credit,  would  have  been 
bound  immediately  to  answer  any  draft  of  Colvin  and  Co.  to  the 
amount  of  419/.  18*.  9d.;  but  the  defendants  could  not  have  been  sj 
bound,  with  reference  to  this  sum,  before  they  knew  that  their  letter  of 
advice  had  been  received:  and  the  Calcutta  house,  on  receiving  it, 
might,  if  they  chose,  have  rejected  the  transaction.  The  defendant's 
letter  instructed  them  to  account  with  the  plaintiff  at  the  rate  of  so 
much  a  rupee.  They  might  have  thought  the  rate  excessive.  Until, 
therefore,  they  had  signified  their  adoption,  the  transaction  was  not 
complete.  It  was  as  if  goods  had  been  sent  out,  with  a  direction  to 
give  credit  at  the  invoice  price:  the  consignees  would  not  have  been 
obliged  to  do  so  if  the  market  had  fallen  in  the  mean  time.  The  in- 
struction to  give  the  plaintiff  credit  at  a  particular  rate  shows  that  Col- 
vin and  Co.  were  treated,  not  as  his  agents,  but  as  those  of  the  defend- 
ants; to  agents  of  the  plaintiff  the  instruction  would  have  been  to  give 
credit  at  the  usual  rate.  The  facts  of  the  case  would  not  support  a  plea 
of  payment,  nor  do  they  bear  out  a  plea  of  remittance  made.  [Lit- 
tledale,  J.  Could  the  plaintiff  have  countermanded  the  directiou 
after  the  defendants  had  given  notice  to  Colvin  and  Co.  ?]  They  could, 
if  the  countermand  had  been  complete  before  the  fimd  had  been  drawn 
upon. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  22,)  delivered  the  judg- 
ment of  the  Court. 

This  was  a  motion  to  set  aside  a  nonsuit  which  had  passed  on  the 
trial  before  me  under  the  following  circumstances.  The  plaintiff  in 
Calcutta  had  by  letter,  dated  in  May,  1832,  directed  his  agent,  Caster- 
ton,  to  sell  out  stock  standing  in  his  name  in  the  English  funds,  and, 
after  making  certain  payments,  "  to  transmit  the  surplus  through  the 
house  of  Messrs.  Colvin,  Bazett,  and  Co.,,,  (the  defendants,)  to  be  placed 
to  his  "credit  there,"  (at  Calcutta.)  Casterton  accordingly,  having 
made  the  sale  and  the  payments,  carried  419/.,  the  surplus,  to  the  de- 
fendants, and  showed  them  his  letter  of  instructions,  and  immediately 
placed  it  in  their  books.  They  received  the  money  to  the  credit  of  their 
correspondents  at  Calcutta,  and  gave  a  receipt  for  the  money  on  the  20th 
December,  1832,  as  for  so  much  received  on  account  of  the  plaintiff.  On 
the  8th  January,  1833,  being  the  earliest  opportunity,  the  defendants 
wrote  to  their  correspondents  at  Calcutta,  a  letter  containing  as  follows. 
Mr.  Casterton  "has  paid  us  the  balance  of  his  account  with  Mr. 
M;Carthy,  which  we  enclose,  and  place  the  money,  as  you  desire,  to 
the  credit  of  your  account,"  419/.,  less  commission,  &c,  "which  you 
will  account  to  Mr.  McCarthy  for  at"  so  much,  specifying  the  rate  per 
sicca-rupee,  being  the  current  rate  of  the  day.  After  this  date  the  de- 
fendants accepted  and  paid  bills  drawn  by  the  Calcutta  house  on  them 
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to  an  amount  far  exceeding  the  sum  in  question.  Before  the  letter  of 
the  defendants  reached  Calcutta,  the  house  there  had  stopped  payment. 
This  was  the  amount  of  the  proof  on  the  trial.  The  plea  stated  a  receipt 
of  the  money  for  the  sole  purpose  of  being  remitted  for  and  on  the 
account  of  the  plaintiff,  who  was  then  at  Calcutta,  to  certain  persons 
then  trading  there  under  the  firm  of  (describing  the  Calcutta  firm,) 
for  commission  to  be  paid  to  the  defendants  within  a  reasonable  time ; 
and  then  averred  that  the  money  was  so  remitted.  The  replication 
traversed  only  the  remittal  modo  et  formd 

The  plaintiff,  therefore,  admits  that  the  defendants  received  the 
money,  charged  only  with  the  duty  of  remitting  it  to  their  Calcutta  cor- 
respondents ;  and  the  question  is,  whether  the  passing  the  sum  to  their 
credit  in  account,  coupled  with  the  subsequent  acceptance  and  payment 
of  bills  drawn  by  that  house,  amounts  to  a  remitting  of  the  money  to 
them.  On  the  part  of  the  defendants  the  decisions  in  Bulfer  v.  Harri- 
son, 2  Cqwp.  565,  and  Cox  v.  Prentice,  3  M.  &  S.  344,  were  not  ques- 
tioned ;  but  they  relied  upon  the  presence  of  the  very  circumstances,  as 
they  said,  in  this  case,  on  the  absence  of  which  in  those  the  decisions 
had  proceeded.  In  the  former  Lord  Mansfield  said,  "In  this  case 
there  was  no  new  credit,  no  acceptance  of  new  bills,  no  fresh  goods 
bought  or  money  advanced.  In  short,  no  alteration  in  the  situation 
which  the  defendant  and  his  principals  stood  in  towards  each  other  on 
the  20th  of  April."  The  plaintiff's  counsel  admitted  the  inference  to  be 
drawn  from  this  remark  of  Lord  Mansfield  ;  but  they  met  the  effect 
by  alleging  that  here  also  was  no  change  of  situation  between  the  two 
houses  after  the  20th  December,  because,  on  the  one  hand,  the  Calcutta 
house,  not  knowing  of  the  fact  of  this  payment,  could  not  be  taken  to 
.have  drawn  upon  the  London  house  on  the  credit  of  it;  and,  on  the 
other,  although  new  acceptances  were  given  and  paid  by  the  London 
house,  yet,  as  their  receipts  were  not  shown  subsequently  to  the  20th 
December,  it  did  not  appear  that  any  change  in  the  turn  of  the  balance 
between  the  houses  had  arisen. 

We  do  not  think  these  answers  satisfactory.  The  question  is,  whether 
the  defendants  have  done  all  which,  looking  at  all  the  circumstances  of 
the  case,  was,  within  the  contemplation  of  both  parties,  cast  upon  theni. 
The  plaintiff  desires  nothing  to  be  done  out  of  the  usual  course,  not  a 
transmission  of  money  or  a  bill  specifically  appropriated  to  himself. 
We  cannot  but  take  notice  that  either  of  these  methods,  or  any  similar 
one,  would  have  been  very  unusual  in  a  case  like  the  present :  and  it 
lay  upon  the  plaintiff  specifically  to  have  stated  it  if  he  wished  it  to  be 
pursued  ;  and  that,  if  for  no  other  reason,  because  the  defendants  were 
entitled  to  the  exercise  of  an  option,  whether  they  would  undertake 
such  an  agency  or  not.  The  plaintiff,  however,  merely  requests  that 
the  surplus  may  be  transmitted  through  the  defendant's  house,  to  be 
placed  to  his  credit  at  Calcutta.  The  fair  import  of  this  direction,  from 
which  the  contract  between  the  parties  must  be  collected,  is,  that  the 
defendants  on  their  part  should  take  all  means  in  the  usual  course 
towards  giving  the  plaintiff  credit  at  Calcutta  for  the  sum  mentioned. 
This  they  appear  to  have  done,  when  they  placed  it  in  their  books  to 
the  credit  of  their  correspondents  at  Calcutta,  and  sent  them  a  letter  of 
advice  to  that  effect.  And  from  that  moment  their  condition  was  altered; 
for,  if  the  Calcutta  house,  being  solvent,  should  not  repudiate  the  letter, 
;he  defendants  would  be  bound  by  it,  and  in  the  mean  time  they  had 
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made  themselves  liable  to  be  bound  according  to  an  election  to  be  exer- 
cised in  Calcutta,  over  which  they  had  no  control. 

The  fact  of  acceptances  subsequently  given  and  paid  is  material  under 
the  circumstance  of  insolvency  which  has  since  occurred  at  Calcutta ; 
for,  if  nothing  of  that  kind  had  been  done,  and  the  insolvency  had  super- 
vened, whica  might  be  said  to  determine  the  power  of  the  Calcutta 
house  to  accept  the  letter  of  credit,  it  might  then  perhaps  have  been 
contended  that  all  the  defendants  had  done  had  become  merely  nuga- 
tory, and  the  plaintiff's  money,  still  remaining  in  their  hands,  must  have  . 
been  accounted  for  by  them.  As  a  ground,  however,  for  construing  the 
contract  between  the  parties,  or  determining  the  duties  cast  on  the  de- 
fendants, the  insolvency  is  quite  immaterial :  for  it  was  clearly  in  the 
contemplation  of  neither  at  the  time ;  and  there  is  nothing  from  which 
it  can  be  inferred  that  the  defendants  were  to  insure  the  plaintiff  against 
the  insolvency  of  their  correspondents,  or  any  house  at  Calcutta  with 
whom  they  might  have  given  him  credit. 

We  decide  the  case,  however,  on  the  broad  ground  that  the  defend- 
ants have  done  all  they  were  intended,  or  contracted,  to  do ;  and  this 
rule,  therefore,  will  be  discharged. 

Rule  discharged. 


The  QUEEN  against  READ.— p.  619. 

An  order  for  maintenance  of  a  bastard  under  stat  4  &  5  W.  4,  c.  76,  a.  72,  is  bad,  if  it  allege 
that  the  sessjons  heard  evidence  in  corroboration  of  the  mother's  statement,  without  adding 
that  the  corroboration  was  in  some  material  particular. 

At  the  quarter  sessions  for  the  town  and  borough  of  Ipswich,  July 
1837,  the  justices  made  an  order  for  the  maintenance,  by  William  Read", 
of  a  bastard  child  lately  born  of  Maria  Hare,  "  and  which  had  then 
lately  become  chargeable  to  the  parish  of  St.  Clement"  in  the  Ipswich 
Union.  It  recited  an  application  to  the  sessions  by  the  guardians  of 
the  union,  they  having  first  given  notice  of  such  application  to  Read 
under  their  common  seal,  and  under  the  hands  of  a  majority  of  the 
meeting  of  the  said  guardians.  The  order  then  proceeded :  "Upon  due 
examination  of  the  cause  and  circumstances  of  the  premises,  as  well 
upon  the  oath  of  the  said  Maria  Hare  as  upon  evidence  in  corroboration 
thereof,  in  the  presence  of  the  said  William  Bead,  it  is  adjudged,"  &c. : 
and  it  then  directed  certain  payments  to  be  made  by  Read  to  the 
guardians. 

The  order  was  brought  before  this  Court  by  certiorari,  and  a  rule 
nisi  obtained  for  quashing  it  on  several  objections.  Among  these  were : 
That  the  officers  of  the  parish,  not  the  guardians  of  the  union,  should 
have  given  the  notice :  That  payment  should  have  been  ordered  to  the 
parish  officers,  not  the  guardians :  That  the  words  of  the  order  did  not 
sufficiently  show  that  the  child  was  chargeable  to  St.  Clement's,  (in 
answer  to  which  objection  Reg.  v.  Lewis,  8  A.  &  E.  881,  (35  E.  C.  L. 
R.,)  was  cited :)  And  that  the  order  did  not  show  how  the  mother's  evi- 
dence was  corroborated. 

0'  Mallei/  now  showed  cause,  and  argued  the  several  points  above 
stated  :  but,  judgment  having  been  given  on  the  last  only,  the  argument 
on  the  others  is  omitted.     It  is  suggested  that  the  present  order  is  de- 
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fective,  because  stat.  4  &  5  W.  4,  c.  76,  s.  72,  requires  that  "  no  such 
order  shall  be  made  unless  the  evidence  of  the  mother  of  such  bastard 
ehild  shall  be  corroborated  in  some  material  particular  by  other  testi- 
mony to  the  satisfaction' '  of  the  sessions,  and  this  order  does  not  show 
how  Maria  Hare's  evidence  was  corroborated.  But  the  rule  is,  as  to 
orders  of  justices,  that,  although  the  whole  case  may  not  appear  upon 
the  order,  the  Court  will  intend  everything  to  be  right  if  the  order 
does  not  show  the  contrary;  Rex  v.  The  Undertaker*  of  the  Aire  and 
Colder  Navigation,  2  T.  R.  660  ;{a)  Rex  v.  Cornish,  2  B.  &  Ad.  498,  (22 
E.  C.  L.  R.)(6)  A  more  strict  construction  was  adopted  in  Rex  v. 
Heath,  5  A.  &  E.  343,  (31  E.  C.  L.  R. ;)  but  that  was  upon  an  order  of 
sessions  embodying  a  case  for  the  opinion  of  this  Court.  Here  it  is  said 
that  evidence  was  given  in  corroboration ;  and  no  evidence  would  have 
that  effect  unless  bearing  on  some  material  particular.  [Coleridge,  J. 
Do  you  contend  that  the  words  of  the  statute  "  in  some  material  particu- 
lar* '  are  idle?  Suppose  evidence  had  been  offered,  impugning  the 
character  of  the  mother ;  would  evidence  in  answer  to  that  come  within 
the  meaning  of  this  clause  ?  Must  not  the  corroboration  refer  to  some 
"  material  particular"  of  her  story  ?]  The  Court  will  not  presume  that 
the  evidence  was  of  the  nature  suggested.  [Lord  Denman,  C.  J.  It  is 
very  important  that  clerks  of  the  peace  should  follow  the  words  given 
by  statute :  and  it  would  have  been  very  easy  here  to  add  the  proper 
words.]  The  want  of  them  ought  not  to  defeat  the  order.  [Lord  Den- 
man, C.  J.  Not  if  we  could  see  that  the  terms  used  were  equivalent  to 
those  required.  Williams,  J.  The  facts  giving  the  sessions  jurisdic- 
tion ought  to  appear.]  In  Rex  v.  The  Undertakers  of  the  Aire  and 
Colder  Navigation,  2  T.  R.  660,  this  Court  presumed  that  the  rate  had 
been  published  in  church,  though  the  order  did  not  state  it.  [Lord  Den- 
man, C.  J.  That  was  a  preliminary  proceeding :  and  the  Court  pre- 
sumed that  every  such  proceeding  had  been  rightly  taken,  where  the 
case  stated  by  the  sessions  did  not  point  to  any  objection.] 

Pendergast,  contra,  was  not  heard. 

Lord  Denman,  C.  J.  This  order  is  not  merely  doubtful  in  its  terms, 
but  defective.  If  it  entirely  omits  something  essential,  what  can  we 
do?  I  am  sorry  it  is  so;  but  the  order  cannot  be  sustained.  The 
necessary  words  are  very  easily  supplied,  and  ought  to  have  been  in- 
serted. 

Littledale,  J.  The  words  "  in  some  material  particular"  are  most 
material  to  the  order. 

Williams  and  Coleridge,  Js.,  concurred. 

Rule  absolute. 

(a)  See  Judgment  of  Bailer,  J.t  p.  666. 

(b)  See  judgment  of  Taunton,  J.  Also,  Regina  v.  Toke,  9  A.  &  E.  238,  4,  (30  E.  C. 
E.R.) 


The  QUEEN  against  The  Inhabitants  of  STOGUMBER.— p.  622. 

Where  a  debtor  it  imprisoned  in  the  county  gaol  in  execution  under  a  Court  of  Requests  Act, 
(which  authorises  such  imprisonment  for  a  limited  time,)  and  his  wife  resides  in  the  parish 
where  the  gaol  is  situate,  and  has  occasional  access  to  him  under  the  prison  regulations,  she 
cannot,  if  chargeable,  be  removed  from  the  parish ;  for  the  principle,  that  husband  and  wife 
•hall  not  be  separated  by  an  order  of  removal,  applies,  notwithstanding  such  imprisonment 
of  the  husband. 
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On  appeal  againqf;  an  order  of  two  justices,  dated  4th  September, 
1837,  removing  Sarah  Stafford,  wife  of  George  Stafford  a  prisoner,  &c, 
and  their  children,  from  the  parish  of  Bedminster  in  the  city  and  county 
of  Bristol  to  the  parish  of  Stogumber  in  the  county  of  Somerset,  the 
sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Cou%t  upon 
the  following  case. 

George  Stafford,  the  husband  of  Sarah  and  father  of  Sarah's  five 
children,  (issue  of  their  marriage,)  was  settled  by  birth  in  the  parish  of 
Stogumber.  The  said  Sarah  and  the  said  five  children  had  become 
chargeable  to  the  parish  of  Bedminster  at  the  date  of  the  said  order  of 
removal ;  at  which  time  the  said  George  Stafford  was  confined  in  the 
gaol  of  the  city  and  county  of  Bristol,  which  is  situate  in  the  said  parish 
of  Bedminster,  in  execution  for  111.  and  upwards,  under  the  provisions 
of  the  Bristol  Court  of  Requests  act,  1  W.  &  M.  sess.  1,  c.  18,  private, 
for  one  hundred  days,  which  expired  on  21st  November,  1837.  At  the 
expiration  of  the  one  hundred  days  George  Stafford  was  regularly  dis- 
charged, and  returned  to  his  house  in  Bedminster  to  his  wife  and  family, 
he  being  the  tenant  of  such  house,  and  having  occupied  that  and  other 
houses  in  Bedminster  for  the  last  fifteen  years,  and  supported  his  wife 
and  family  there  by  his  labour  as  a  sawyer;  and  which  he  has  continued 
to  do  since  his  discharge  from  prison  and  return  to  them.  During  the 
imprisonment  of  G.  Stafford  his  wife  was  at  liberty,  at  the  times  and  in 
the  manner  which  the  rules  of  the  prison  permitted,  to  visit  her  husband. 
The  question  for  the  opinion  of  this  Court  was,  whether  under  the  cir- 
cumstances the  order  of  removal  was  good  and  valid. 

Jardine  and  Butt  in  support  of  the  order  of  sessions.  The  objection 
to  this  order  will  be,  that  it  compels  a  separation  of  the  husband  from 
his  wife  and  family.  The  principle  of  the  cases  which  may  be  cited 
against  the  order,  as  Rex  v.  Carleton,  Burr.  S.  C.  813,  is,  that  it  creates 
a  virtual  divorce ;  and  it  appears  to  have  been  presumed  that,  where  the 
husband  is  living  with  his  family,  he  may  support  them.  But  here  the 
judgment  of  the  Court  of  Requests  had  already  separated  the  husband 
from  his  wife  and  family,  and  made  him  incapable  of  supporting  them. 
The  permissive  and  occasional  consortium  which  the  rules  of  the  gaol 
allowed  of  cannot  make  any  difference.  Stat.  52  G.  3,  c.  160,  s.  3, 
does  not  apply,  because  that  relates  only  to  persons  in  custody  on  mesne 
process,  and  does  not  extend  to  county  gaols.  If  this  order  be  invalid, 
so  also  would  the  like  order  be,  if  the  husband  were  a  criminal  imprisoned 
under  sentence  for  a  long  term,  or  a  debtor  declining  to  take  the  bene- 
fit of  the  insolvent  act:  and  in  those  cases  the  wife  and  family  might 
be  fixed  for  years  upon  the  parish  in  which  the  gaol  was.  [Coleridge, 
J.  Suppose  the  wife  in  this  case  had  been  removed,  and  had  returned 
to  the  removing  parish,  without  certificate,  after  her  husband  was  set  at 
liberty,  he  being  then  chargeable  to  that  parish :  would  she  have  been 
a  vagrant  under  stat.  5  G.  4,  c.  83,  s.  3  ?]  Not  if  living  with  her  hus- 
band :  but,  if  she  had  returned  before  his  discharge,  she  would  have 
been  a  vagrant.  If  the  pauper  and  her  husband  were  already  separated 
by  the  imprisonment,  then  Sarah  Stafford  was  a  married  woman  charge- 
able in  the  absence  of  her  husband,  like  the  pauper  in  Rex  v.  Tibbenham, 
9  East,  388 ;  but,  assuming  that  the  imprisonment  had  not  already 
created  a  virtual  divorce,  Rex  v.  Eliham,  5  East,  113,  shows  that  an 
order  removing  the  wife  from  the  husband  is  good  if  they  consent;  and 
here  no  reason  appears  for  Supposing  that  consent  was  not  given.     It 
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will  not  be  presumed,  against  the  order  of  sessions,  ^that  such  order  will 
separate  the  wife  from  the  husband ;  St.  Michael  in  Bath  v.  Nunny,  1 
Stra.  544,  Rex  v.  Stockton,  5  B.  &  Ad.  546,  (27  E.  C.  L.  11.) 

Erie,  contra.  The  order,  as  separating  husband  and  wife,  contra- 
venes a  general  rule  ;  and  it  lies  on  those  who  support  the  order  to  show 
how  the  case  is  excepted  from  that  rule.  The  husband's  absence  was 
only  temporary ;  for  it  could  not  exceed  the  time  fixed  by  the  Bristol 
Court  of  Requests  act,  (1  W.  &  M.  sess.  1,  c.  18,  private,)  even  if  the 
debt  was  not  paid :  and  in  fact,  as  soon  as  his  imprisonment  ended,  he  * 
returned  to  his  family  and  maintained  them.  It  is  said  that  the  hus- 
band and  wife  were  already  so  far  deprived  of  consortium  by  the 
imprisonment  as  to  be  virtually  divorced ;  but  they  had  access  to  each 
other,  the  father  might  have  the  control  of  his  children,  and  might 
give  directions  for  the  government  of  his  family.  If  the  legislature  had 
intended  that  any  order  should  be  made  for  the  removal  of  a  family  in 
a  case  like  the  present,  some  enactment  would  probably  have  been  made 
for  the  purpose,  like  that  of  stat  49  G.  3,  c.  124,  s.  3,  (which  is  intro- 
duced, as  the  preamble  states,  "  to  avoid  any  pretence  for  forcibly  sepa- 
rating husband  and  wife,")  enabling  the  justices  to  remove  the  husband 
as  well  as  the  family,  but  to  suspend  the  order  till  his  release.  As  to 
Rex  v.  EUham,  5  East,  113,  the  consent  there  was  stated  in  the  order 
of  removal:  and  in  Rex  v.  Leeds,  4  B.  &  Aid.  498,  (6  E.  C.  L.  R.,) 
Bayley,  J.,  held  that  such  an  order,  even  by  consent,  was  against  public 
policy  and  good  morals,  and  Best,  J.,  questioned  its  legality.  St.  Mi- 
chael in  Bath  v.  Nunny  and  Rex  v.  Stockton  decide  only  that,  if  an 
order  removing  a  married  woman  does  not  show  where  the  husband  is, 
the  Court  will  not  intend,  for  the  purpose  of  vitiating  the  order,  that  it 
separates  the  wife  and  husband.  If,  under  the  present  circumstances, 
an  order  could  have  been  made  including  the  husband,  he  might  have 
been  removed  to  Stogumber  when  his  imprisonment  expired,  the  order 
being  suspended  in  the  mean  time;  but  by  this  order  the  wife  and  family 
are  precluded,  under  penalties,  from  returning  to  Bedminster,  and  yet 
the  husband  could  not  be  removed  thence  after  his  discharge  from  prison, 
being  then  able  to  support  himself.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  This  case  is  quite  clear.  The  wife  was  resi- 
dent in  the  parish  where  the  gaol  was ;  and  there  might  be  a  certain 
degree  of  consortium  between  her  and  the  husband.  There  is  nothing, 
either  in  the  order  or  otherwise,  that  shows  any  right  to  separate  them. 

Littledale,  Williams,  and  Coleridge,  Js.,  concurred. 

Orders  quashed. 


The  QUEEN  against  The  Inhabitants  of  ST.  MARY  KALENDAR.— 

p.  626. 

Since  the  passing  of  stat.  4  &  5  W.  4,  c.  70,  s.  66,  a  person  cannot  gain  a  settlement  by 
renting  and  occupying  a  tenement,  unless  he  has  been  assessed  to  and  paid  the  poor-rate 
in  respect  thereof  for  a  year.  But  he  may  gain  a  settlement  by  payment  of  rate*,  under 
stat.  3  &  4  W.  &  M.  c.  1 1,  s.  6,  if  he  has  been  assessed  to,  and  paid,  poor-rate  for  part 
of  the  year  only,  provided  his  renting  and  occupation  have  been  such  as  to  satisfy  stat 
6  G.  4,  c.  57,  s.  2. 

Pauper  took  a  house  at  a  yearly  rent,  payable  quarterly,  the  tenancy  to  be  determinable 
at  any  time,  on  a  quarter's  notice.  At  the  end  of  the  first  quarter  he  paid  the  rent, 
but  said  it  was  too  hi^h,  and  that  he  should  quit    the  landlady  said  that,  if  he  would 
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remain,  she  would  take  off  10*.  per  quarter,  which  was  n^reed  to,  nnd  the  agreement 
acted  upon.  Pauper  remained  to  the  end  of  the  year.  Held,  an  occupation  for  n  yenr 
under  the  original  yearly  hiring. 

Ten  days  before  the  end  of  the  year,  pauper  quitted  the  premises  with  his  family,  locked 
up  the  house,  leaving  only  Bome  few  of  his  things  in  it,  and  went  into  another  house. 
He  likewise  offered  the  key  to  his  landlady,  but  she  refused  to  accept  it  till  the  end  of 
the  year,  when  he  gave  it  up  to  her  and  paid  the  full  rent.  Held,  a  sufficient  occupa- 
tion by  the  pauper  for  a  year,  under  stnt.  6  G.  4,  c.  67,  8.  2. 

Where  payment  of  rates  for  a  whole  year  is  material,  it  is  no  excuse  for  non-payment  of 
the  last  rate  that  such  rate,  though  made  during  the  year,  was  not  published  till  after 
its  expiration. 

On  appeal  against  an  order  of  two  justices  removing  Stephen  Gay 
from  the  parish  of  St.  Maurice,  in  the  county  of  Southampton,  to  the 
parish  of  St.  Mary  Kalendar,  in  the  city  and  borough  of  Winchester, 
in  the  same  county,  the  sessions  confirmed  the  order,  subject  to  the  opi- 
nion of  this  Court  upon  the  following  case. 

The  respondents  called  the  pauper,  who  proved  that  he  took  a  house 
in  St.  Mary  Kalendar,  of  a  Mrs.  Page,  on  the  5th  October,  1835,  at 
the  yearly  rent  of  16/.,  payable  quarterly,  and  that  such  tenancy  might 
be  put  an  end  to  by  giving  a  quarter's  notice  at  any  period :  that  at  the 
end  of  the  first  quarter  he  paid  the  rent  then  due :  that  he  then  com- 
plained of  the  rent  being  too  high,  and  said  that  he  should  quit :  that 
his  landlady  then  said  if  he  would  remain  she  would  take  off  10*.  per 
quarter  from  the  rent,  which  was  agreed  to,  and  the  parties  afterwards 
acted  in  accordance  with  such  agreement :  that  he  resided  in  the  said 
house  till  26th  September,  1836,  when  he  with  his  family  removed  into 
a  house  which  he  had  in  another  parish,  having  locked  up  Mrs.  Page's 
house,  in  which  he  left  only  some  few  of  his  things :  that  his  landlady, 
on  being  applied  to  on  29th  September,  refused  to  accept  the  key  of 
the  house  till  the  5th  of  October,  on  which  day  he  surrendered  the  key 
and  paid  the  remainder  of  his  rent :  that  he  was  rated  to  all  the  rates 
made  between  5th  October,  1835,  and  5th  October,  1836 :  that  he  had 
paid  all  except  the  last  rate,  which  was  made  on  29th  September,  con- 
firmed and  allowed  on  4th  October,  and  published  October  9th.  Of  this 
last  rate  he  paid  no  part,  though  his  name  was  inserted  in  it ;  nor  was 
it  proved  to  have  been  demanded  of  him.  It  was  admitted  that  the 
pauper  had  not  gained  a  settlement  in  the  appellant  parish  under  1  W. 
4,  c.  18,  in  consequence  of  his  having  taken  in  lodgers  during  part  of 
the  year :  but  the  respondents  contended  that  he  had  gained  a  settle- 
ment there  by  payment  of  parochial  rates ;  and  the  sessions,  being  of 
that  opinion,  confirmed  the  order.  The  question,  therefore,  for  the 
opinion  of  this  Court  was,  whether  the  payment  of  rates,  under  the  cir- 
cumstances above  stated,  was  sufficient,  especially  since  stats.  6  G.  4,  c. 
57,  and  4  &  5  W.  4,  c.  76,  to  confer*  settlement  in  St.  Mary  Kalendar. 
'  The  case  was  now  argued. (a) 

Bere,  and  C.  Saunders,  in  support  of  the  order  of  sessions.  The 
question  arises  under  stat.  4  &  5  W.  4,  c.  76,  s.  66,  which  enacts  that 
"  from  and  after  the  passing  of  this  act  no  settlement  shall  be  acquired 
or  completed  by  occupying  a  tenement,  unless  the  person  occupying  the 
same  shall  have  been  assessed  to  the  poor-rate,  and  shall  have  paid 
the  same,  in  respect  of  such  tenement,  for  one  year."  First,  assuming 
that  the  occupation  was  such  as  stat.  6  G.  4,  c.  57,  required,  there  was 
a  sufficient  rating  and  payment  of  rates  to  satisfy  stat.  4  &  5  W.  4,  c. 
76.  The  pauper  paid  all  the  rates  made  and  published  during  his  year 
(a)  Before  Lord  Denmao,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Jb. 
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of  tenancy.  There  was,  indeed,  a  rate  made  on  29th  September  and 
allowed  on  4th  October ;  and  he  was  assessed  to  this,  and  did  not  pay 
it.  But  the  rate,  by  stat.  17  G.  2,  c.  3,  s.  1,  was  not  valid  till  pub- 
lished ;  Rex  v.  Newcomb,  4  T.  R.  368 :  the  time  for  appeal  is  reckoned 
from  the  publication;  Rex  v.  Micklefield,  1  Bott,  310,  pi.  291,  6th  ed., 
Rex  v.  The  Justices  of  Wilts,  8  B.  &  C.  380,  (15  E.  C.  L.  R.)  [Lord 
Denman,  C.  J.,  mentioned  Regina  v.  Watts,  7  A.  k  E.  461,  (14  E.  C. 
L.  R.)]  Now  the  last  rate  in#this  case  was  not  published  till  October 
9th ;  and  the  pauper  gave  up  his  house  on  the  5th.  And,  further,  stat. 
4  &  5  W.  4,  c.  76,  s.  66,  appears  by  its  language  to  restrict  only  the 
acquiring  of  a  settlement  by  occupation  of  a  tenement,  not  the  settle- 
ment (which  falls  under  a  distinct  head)  by  payment  of  rates ;  and,  if 
that  is  left  upon  its  former  footing,  one  assessment  and  payment  of  the 
rate  would  suffice,  as  was  admitted  by  the  Court  in  Rex  v.  Ring  steady 
7  B.  &  C.  607,  (14  E.  C.  L.  R.,)  notwithstanding  the  statute.    . 

Then,  was  there  a  sufficient  occupation  in  this  case  to  satisfy  stat.  6 
G.  4,  c.  57,  s.  2  ?  For,  if  there  was,  the  pauper  is  settled  by  payment 
of  rates,  though  the  requisitions  of  stat.  1  W.  4,  c.  18,  as  to  occupying 
the  tenement,  may  not  have  been  complied  with  ;  Rex  v.  Stoke  Damerel, 
6  A.  &  E.  308,  (33  E.  C.  L.  R.)  Now,  under  the  former  statute,  a  con- 
structive occupation  was  sufficient ;  the  stricter  rule  took  its  rise  from 
the  introduction  of  the  word  "actually"  in  stat.  1  W.  4,  c.  18,  s.  1,  as 
appears  from  Rex  v.  St.  Nicholas,  Rochester,  5  B.  &  Ad.  219,  (27  E.  C. 
L.  R.)  Here,  the  pauper  did  occupy  the  premises,  according  to  the 
intent  of  stat.  6  G.  4,  c.  57,  s.  2,  from  October  5th,  1835,  till  Septem- 
ber 26th,  1836 ;  and  he  kept  a  constructive  possession  from  that  time 
till  October  5th,  1836,  by  retaining  the  key,  and  leaving  his  goods  on 
the  premises.  Rex  v.  Great  Bentley,  10  B.  &  C.  520,  (21  E.  C.  L.  R,) 
shows  that  this  was  a  sufficient  compliance  with  the  statute.  It  may  be 
argued  that  there  was  not  an  occupation  under  the  yearly  hiring ;  but 
from  the  conduct  of  the  parties  it  is  clear  they  thought  that  the  con- 
tract of  October  5th,  1835,  was  subsisting  till  October  5th,  1836.  By 
the  terms  of  the  original  taking  a  yearly  tenancy  was  commenced ;  Rer 
v.  Herstmonceaux,  7  B.  &  C.  551,  (14  E.  C.  L.  R. :)  and  the  under- 
standing at  the  end  of  the  first  quarter  was  that  the  landlady  should 
take  off  part  of  the  rent  if  the  pauper  would  forbear  availing  himself, 
as  he  was  about  to  do,  of  his  power  to  determine  the  engagement. 

Smirke,  and  O.  Rawlinson,  contra.  But  for  the  case  last  cited  it 
would  seem  reasonable  to  say  that  this  was  a  quarterly  tenancy  only 
Assuming,  however,  that  it  was  yearly,  the  transaction  at  the  end  of  the 
first  quarter  was  an  abandonment  of  the  old  tenancy,  and  beginning  of 
a  new  one.  The  pauper  had  giveq  notice  to  quit.  [Colekime,  J.  It 
was  not  acted  upon.]  He  remained  only  on  condition  of  a  change  in 
the  terms  of  holding.  [Coleridge,  J.  He  waived  his  notice,  on  the 
rent  being  reduced.]  An  alteration,  not  more  important  than  this,  and 
by  verbal  arrangement,  was  held  to  create  a  new  tenancy  in  Rex  v.  Ban- 
bury, 1  ^.  &  E.  136,  (28  E.  C.  L.  R.)  Rex  v.  Great  ChiUon,  5T.R. 
6 7 2, (a)  is  an  analogous  case. 

A  more  weighty  objection,  however,  in  this  case,  is,  that  there  was  no 

sufficient  occupation  after  September  26th,  1836.     Rex  v.  Great  Bent- 

ley  has  been  referred  to ;  but  in  Rex  v.  Ditcheat,  9  B.  &  C.  176,  (17 

E.  C.  L.  R.,)  there  cited,  all  the  judges  present  appear  to  have  held 

(a)  See  Rex  v.  Buckingham,  5  B.  &  Ad.  953,  (27  £.  C.  L.  R.,)  judgment  of  Taantoa,  J. 
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that,  for  the  purpose  of  occupation,  there  must  be  a  personal  residence 
on  some  part  of  the  premises.  Littledale,  J.,  said,  "  In  order  to 
occupy,  a  party  must  be  personally  resident  by  himself  or  his  family." 
[Lord  Desman,  C.  J.  It  cannot  have  been  meant  that  no  occupation 
could  take  place  without  a  personal  residence.  A  man  might  occupy  by 
bales  of  goods.]  If  he  kept  them  there  with  the  animus  revertendi,  it 
might  be  so.  Either  the  party  must  himself  be  residing,  or  the  house 
must  be  kept  for  him  with  the  intention  that  he  should  make  use  of  it. 
Here  the  house  was  shut  up,  and,  in  effect,  vacant.  If  he  had  been 
rated  for  it  while  in  that  state,  he  might  have  appealed.  By  stat.  3  & 
4W.  4  M.,  c.  11,  s.  6,  payment  of  rates  is  substituted  for  the  notice 
of  inhabitancy  required  by  sec.  3.  But  in  such  occupation  as  this  there 
is  nothing  equivalent  to  notice ;  and,  if  a  settlement  is  gained,  the  pur- 
pose of  the  statute  ia  not  answered.  It  is,  as  to  the  last  period  of  the 
tenancy,  as  if  the  pauper  had  taken  the  house  and  never  come  to  it, 
in  which  case  there  could  have  been  no  pretence  for  alleging  an  occu- 
pation. If  the  holding  here  described  were  an  occupation,  the  words 
in  stat.  6  G.  4,  c.  57,  s.  2,  "nor  unless  such  house  or  building,  or  land, 
shall  be  occupied,"  &c,  "  for  the  term  of  one  whole  year,"  would  be 
needless;  the  words  "bona  fide  rented  by  such  person"  would  have 
expressed  all  that  was  meant.  [Lord  Denman,  C.  J.  The  meaning 
was,  that  a  party  might  rent  the  house  but  never  take  possession ;  and 
that  that  should  not  be  sufficient.  Here  is  possession  to  a  certain  extent. 
The  distinction  that  arises  is  not  between  occupation  and  mere  holding, 
but  between  different  modes  of  occupation.  Coleridge,  J.  Suppose 
he  had  gone  away,  without  any  animus  revertendi,  but  had  left  a  person 
on  the  premises ;  would  not  that  have  been  an  occupation  ?  And,  if  so, 
may  not  he  occupy  in  the  same  manner  by  his  goods?]  The  difference 
between  occupying  and  merely  holding  is  dwelt  upon  by  Littledale, 
J.,  in  Rex  v.  DUcheat,  9  B.  k  C.  183,  (17  E.  C.  L.  R.)  The  payment 
of  rates  here,  though  sufficient  to  have  satisfied  stat.  3  &  4  W.  &  M.,  c. 

11,  s.  6,  was  not  a  payment  of  the  poor-rate  "for  one  year"  within 
stat.  4  &  5  W.  4,  c.  76,  s.  66.  It  must  be  contended  on  the  other  side 
that  the  last  rate  mentioned  in  the  case  was  not  made,  because  it  was 
not  published,  during  the  year ;  a  proposition  for  which  no  authority 
was  cited.  A  rate  is  said  to  be  made  when  the  parish  officers  have  pre- 
pared it;  that  appears  by  the  ordinary  form  of  the  rate  itself.  It  often 
happens  that  the  allowance  cannot  be  obtained  till  long  after. the  making ; 
and,  in  the  meanwhile,  changes  must  take  place  in  the  subject-matters 
of  the  rate :  but  it  is  not  held  to  require  alteration  on  that  account. 
Stat.  17  G.  2,  c.  3,  s.  1,  enacts  that  no  rate  shall  be  esteemed  valid  "  so 
as  to  collect  and  raise  the  same  unless"  it  shall  have  been  published ; 
but  not  that,  until  published,  it  shaU'be  ineffectual  for  all  purposes.  The 
pauper  was  liable  to  pay  his  proportion  of  the  last  rate  for  the  time 
he  resided  after  the  making  of  it,  according  to  stat.  17  G.  2,  c.  38,  s. 

12.  Paying  his  share  of  that  rate  would  have  completed  his  settlement ; 
Rex  v.  Bramley,  Burr.  S.  C.  75.  [Lord  Denman,  C.  J.  I  cannot 
forbear  saying  that  words  used  by  the  judges  in  particular  cases  are 
sometimes  pressed  to  an  unreasonable  extent.  The  language  of  Little- 
dale, J.,  in  Rex  v.  Ditcheat,  9  B.  &  C.  176,  (17  E.  C.  L.  R.,)  referred 
only  to  the  question  of  occupation  in  the  particular  case,  though  it  has 
been  cited  in  argument  as  the  foundation  of  a  general  doctrine.  So, 
the  time  of  publishing  a  rate  is  material  where  something  is  necessarily 
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to  be  dated  from  the  publication,  as  the  notice  of  appeal  in  Regina  v. 
Watts,  7  A.  &  E.  461,  (34  E.  C.  L.  R. ;)  but  it  is  not  therefore  material 
so  as  to  affect  rights  (as  that  of  voting)  which  depend  upon  the  party 
being  rated.     We  will  look  into  the  acts  of  parliament  and  the  cases.] 

Cur.  adv.  vult. 

Lord  Dexman,  C.  J.,  in  this  term  (January  23d),  delivered  the  judg- 
ment of  the  Court. 

The  question  was  whether,  under  the  circumstances  of  this  case,  the 
pauper  gained  a  settlement  by  payment  of  rates,  the  last  rate  made 
during  the  period  of  his  tenancy  not  having  been  paid.  The  time  at 
which  that  rate  was  published  is  not  material.  We  think  that  the  pau- 
per gained  a  settlement  by  payment  of  rates,  as  he  would  have  done 
before  stat.  4  &  5  W.  4,  c.  76,  passed.  The  settlement  would  not,  indeed, 
have  been  complete  if  the  pauper  had  not  occupied  the  premises  for  a 

J  ear,  within  the  meaning  of  stat.  6  G.  4,  c.  57,  s.  2,  but  we  think  that 
is  occupation  was  sufficient  under  that  statute,  though  he  underlet  dur- 
ing part  of  the  year,  and  that  Rex  v.  Great  Bentley  goes  farther  than 
is  necessary  for  the  decision  of  this  case.  Stat.  4  &  5  W.  4,  c.  76,  s. 
66,  enacts,  that  no  settlement  shall  be  gained  "  by  occupying  a  tene- 
ment, "  unless  the  occupier  shall  have  been  assessed  to  the  poor-rate  and 
paid  the  same,  in  respect  of  such  tenement,  "for  one  year."  But  that 
does  not  affect  the  present  case ;  for  the  settlement  is  gained  here,  not 
by  occupying  a  tenement,  but  by  paying  rates. 

Order  of  sessions  confirmed. 


COLLINGE  against  HEYWOOD.— p.  633. 

On  a  contract  to  indemnify  a  plaintiff  against  costs,  which  he  is  afterwards  called  upon  to  pay, 
the  cause  of  action  arises  when  he  pays,  not  when  the  costs  are  incurred,  or  the  attorney's  bill 
delivered  to  such  plaintiff. 

Therefore  the  statute  of  limitation  runs  from  the  time  of  payment 

Assumpsit.  The  declaration  recited  that  Daniel  Potter  had  distrained 
plaintiff 's  goods  for  rent ;  that  defendant  and  John  Whytel,  for  certain 
reasons  which  the  declaration  specified,  were  desirous  that  plaintiff 
should  replevy,  and  prosecute  an  action  of  replevin  against  Potter  for 
taking  such  distress ;  and  that,  in  consideration  of  the  premises,  and 
that  plaintiff,  at  defendant's  and  Whytel's  request,  had  replevied,  and 
commenced  an  action  of  replevin,  (as  above,)  defendant  undertook  and 
promised  plaintiff" "to  save, defend, and  keep  harmless  and  indemnified 
the  said  plaintiff  from  the  said  distress,  and  all  costs,  damages,  and  ex- 
penses which  he,  the  said  plaintiff,  had  incurred  or  sustained,  or  should 
thereafter  incur  or  sustain,  by  reason  thereof,  or  by  reason  of  the  re- 
plevying of  the  same,  or  of  the  said  action  of  replevin  so  commenced 
as  aforesaid,  or  the  prosecution  thereof."  Averment,  that  plaintiff 
prosecuted  the  action,  &c,  and,  the  plaint  being  removed,  proceedings 
were  had,  &c.  And  that,  although  plaintiff  necessarily  incurred,  laid 
out,  and  was  obliged  to  pay,  and  did  pay,  divers  sums,  &c,  for  costs 
and  expenses  of  the  replevin  and  of  the  action,  &c,  (notice  to  defendant, 
and  request  to  him  to  indemnify,)  yet  defendant,  disregarding,  &c, 
did  not,  nor  would,  when  so  requested,  or  at  any  time,  save  or 
defend  plaintiff,  or   keep  him  harmless  and  indemnified  from  the 
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premises  or  any  part  thereof,  or  from  the  payments,  costs,  and  charges 
aforesaid,  or  any  of  them,  or  any  part  thereof,  or  from  all  or  any  da- 
mages in  respect  thereof,  but  therein  failed,  &c.  Common  counts  for 
work  and  journies,  money  paid,  &c,  and  on  account  stated. 

Plea,  (among  others  not  material  here,)  that  the  causes  of  action  did 
not  accrue  within  six  years.  Verification.  Traverse ;  and  issue  thereon. 

On  the  trial  before  Bosanquet,  J.,  at  the  Chester  Spring  assizes, 
1837,  it  appeared  that  the  plaintiff's  action  of  replevin  was  commenced 
in  1825.  The  plaintiff  put  in  a  written  agreement  between  himself 
on  the  one  part,  and  defendant  and  John  Whytel  on  the  other,  bearing 
date  April  27th,  1826,  whereby,  after  reciting  that  Potter  claimed  part 
of  the  rents  of  certain  estates,  including  the  premises  held  by  plaintiff, 
and  had  distrained  upon  him  for  his  alleged  proportion  of  such  rents ; 
that  defendant  and  Whytel  disputed  such  claim ;  and  that  it  had  there- 
upon been  agTeed  that  plaintiff  should  be  indemnified  from  all  damages 
on  account  of  such  distress,  or  any  other  distress  or  action  which  Potter 
had  commenced,  or  might  commence,  against  plaintiff  on  account  of 
the  said  rent,  defendant  and  Whytel,  for  themselves,  and  each  of  them, 
did  promise  plaintifF  and  agree  with  him  that  they,  their  executors,  &c, 
or  some  or  one  of  them,  did  and  should  from  time  to  time,  and  at  all 
times  thereafter,  save,  defend,  and  keep  indemnified  the  plaintiff  and 
his  goods,  chattels,  &c,  "from  the  said  distress,  action  or  actions,  suits, 
costs,  damages  and  expenses  which  are  now  pending,  or  may  be  here- 
after commenced,  instituted,  or  otherwise  incurred  by  reason  or  means 
of  the  said  Daniel  Potter  claiming  or  suing  for  his  alleged  share  or 
parts  of  any  rent  or  rents  arising  from  the  said  estates." 

It  further  appeared  that  certain  costs  were  incurred  in  the  replevin 
suit  in  the  course  of  1826,  and  that  the  plaintiff's  attorney  delivered  a 
bill  to  him  for  such  costs,  which  he  paid  partly  in  September,  1830,  and 
partly  in  1831.  The  present  action  was  commenced  June  20th,  1836. 
The  attorney's  bill  was  delivered  more  than  six  years  before.  The 
defendant's  counsel  contended,  that  the  statute  of  limitations  began  to 
run  from  the  time  when  the  costs  were  incurred,  not  from  the  time  of 
paying  the  bill,  and,  therefore,  that  the  action  was  too  late.  The 
learned  Judge  thought  otherwise ;  and  the  jury,  under  his  direction, 
found  a  verdict  for  the  plaintiff.  Evans ,  in  Easter  term,  1837,  moved 
for  a  new  trial  on  the  ground  of  misdirection,  and  cited  Battley  v. 
Faulkner,  3  B.  &  Aid.  288,  (5  E.  C.  L.  R.  288;)  Short  v.  McCarthy, 
3  B.  &  Aid.  626,  (5  E.  C.  L.  R.  403 ;)  Howell  v.  Young,  5  B.  &  C.  259, 
( 1 1  E.  C.  L.  R.  219 ;)  Brown  v.  Howard,  2  Brod.  &  B.  73,  (6  E.  C.  L.  R. 
25 ;)  and  Bullock  v.  Lloyd,  2  Car.  &  P.  119,  (12  E.  C.  L.  R.  53.)  A 
rule  nisi  was  granted. 

Jervis  and  Cottingham  now  showed  cause.  The  agreement,  the 
incurring  of  costs,  and  the  delivery  of  the  attorney's  bill,  all  took  place 
more  than  six  years  before  the  action  was  brought :  but  the  bill  was 
paid  within  the  six  years ;  and  the  time  is  to  be  computed  from  that 
event,  not  the  previous  ones.  There  must  be  a  complete  cause  of 
action  before  the  statute  can  begin  to  run.  That  is  consistent  with 
Hoioell  v.  Young,  and  Short  v.  M(  Car thy*,  where  the  neglect  com 
plained  of  was  complete  before  the  six  years  began,  though  not  disfco 
vered  till  afterwards.  In  the  latter  case,  the  plaintiff's  counsel  relied 
upon  the  non-discovery,  and  a  supposed  fraud  in  concealing  the 
neglect,  without  contesting  the  principle  now  laid  down.     In  Battley 

vol.  xxxvi.— 22 


338  Collinge  v.  Heywood.   H.  T.  1839.  [636 

v.  Faulkner j  where  the  action  was  for  breach  of  a  contract  to  deliver 
spring  wheat,  instead  of  which  the  defendant  had  supplied  winter 
wheat,  the  Court  held  that  the  statute  ran  from  the  breach  of  contract, 
that  being  the  gist  of  the  action,  though  the  declaration  stated  a 
resulting  special  damage,  said  to  have  accrued  within  the.  six  years. 
The  principle  of  that  case  prevails  also  in  actions  of  slander ;  if  the 
slander  is  actionable  per  se,  the  statute  runs  from  the  time  of  publica- 
tion ;  but,  if  only  by  reason  of  special  damage,  then  from  the  accruing 
of  such  damage,  (a)  A  creditor  holding  a  bill  of  exchange  for  his 
debt  must,  if  he  sue  on  the  original  consideration,  proceed  within  six 
years  from  the  time  when  such  consideration  passed  :  but,  if  on  the  bill, 
the  time  will  run  from  the  dishonour.  In  an  action  against  a  factor  for 
not  accounting,  the  statute  runs  from  the  time  when  an  account  was 
demanded  and  refused,  the  cause  of  action  being  complete  then  and 
not  before  ;  Topham  v.  Braddick,  1  Taunt.  572.  The  defendant  hero 
must  assert  that  this  action  might  have  been  brought  when  the  attor- 
ney's bill  was  sent  in ;  but,  if  the  plaintiff  had  sued  before  the  bill  was 
paid,  he  might  have  recovered  less  than  the  attorney  would  ultimately 
have  recovered  against  him:  for  the  attorney  would  not  have  been 
bound  by  the  verdict  in  an  action  to  which  he  was  no  party.  This  is 
not  like  the  case  of  an  accommodation  acceptance,  where  the  party 
accommodated  is  absolutely  bound  to  provide  funds  at  the  maturity  of 
the  bill.  Here  the  defendants,  by  their  contract,  were  bound  only  to 
"save,  defend,  and  keep  harmless  and  indemnified,,  the  plaintiff;  they 
might  do  so  in  other  modes  than  by  paying.  Circumstances  may  be 
supposed  under  which,  in  such  a  case,  an  attorney  might  be  induced, 
or  obliged,  to  forbear  prosecuting  his  claim  :  at  any  rate  the  indemnifying 
parties  ought  not  to  lose  the  possible  advantage  of  such  a  termination, 
by  the  action  against  them  vesting  immediately  on  delivery  of  the  bill. 
The  plaintiff  was  damnified,  within  the  meaning  of  the  contract,  when 
he  was  compelled  to  pay  and  not  before.  In  Bullock  v.  Lloyd,  2  Car.  &  P 
1 1 9,  ( 1 2  E.  C.  L.  R.  53 ;)  the  indorser  of  a  bill  of  exchange,  which  was  dis- 
honoured, induced  his  indorsee  to  sue  the  acceptor,  promising  to  indemnify 
him  against  the  costs  of  the  action  ;  and  Abbott,  C.  J.,  certainly  ruled 
that  the  indorsee  might  recover  in  an  action  upon  the  indemnity  without 
proving  that  he  had  paid  the  bill  of  costs.  But  that  appears  to  have 
been  a  hasty  ruling  at  nisi  prius,  and  will  probably  not  be  held  main- 
tainable. All  the  precedents  in  actions  on  indemnities  allege  that  the 
plaintiff  has  paid  the  charges  against  which  he  was  to  be  indemnified.^ 
If  the  right  of  action  on  this  indemnity  was  complete  when  the  bill" 
was  delivered;  then,  if  the  defendant  had  at  that  time  become  bank- 
rupt, the  plaintiff  might  have  proved  under  his  commission  for  the 
costs,  or  else  the  certificate  would  have  been  a  bar ;  but  this  is  contrary 
to  Goddardv.  Vanderheyden,  3  Wils.  262 ;  Young  v.  Hockley,  3  Wils. 
346 ;  Young  v.  Taylor,  8  Taunt.  315.  Affirmed  on  error,  Taylor  v. 
Young,  3  B.  &  Aid.  521,  (5  E.  C.  L.  R.  364 ;)  and  The  Overseers  of  St. 
Martin  in  the  Fields  v.  Warren,  1  B.  &  Aid.  491.  At  all  events  the 
plaintiff  here  is  entitled  to  recover  on  the  count  for  money  paid. 

Evans,  contra.  If  the  statute  ran  only  from  the  actual  payment,  the 
plaintiff,  by  not  paying,  might  prolong  the  defendant's  liability  at  his 

(a)  Roberts  v.  Read,  16  East  215 ;  Sutton  v.  Clarke,  1  Marsh.  429 ;  Boofhby  v.  Morton. 
8  Brod.  &  B.  239,  (7  £.  C.  L.  R.  426;)  Mauey  v.  Johnson,  12  East,  67 ;  and  Pieketfgiii  r 
Palmer,  Bull.  N.  P.  246,  were  cited  in  illustration  of  this  part  of  the  argument 
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pleasure.  Bullock  v.  Lloyd,  shows  that  the  plaintiff  might  have  sued  the 
defendant  for  the  whole  costs  as  soon  as  he  himself  was  liable  for  them. 
That  liability,  whenever  it  accrued,  was  the  damnification.  [Cole- 
ridge, J.  Suppose,  after  the  plaintiff  became  liable,  Whytel  had  paid 
the  money.  According  to  your  argument  the  plaintiff  might  still  have 
sued  the  defendant ;  for,  if  the  right  of  action  had  vested,  it  could  not 
have  been  taken  away.]  There  would  still,  perhaps,  have  been  a  right 
to  nominal  damages.  As  to  the  right  of  action,  the  words  of  Abbott, 
C.  J.,  in  Bullock  v.  Lloyd,  are  positive.  The  count  for  money  paid 
cannot  assist  the  plaintiff,  because  there  is  no  evidence  of  an  authority 
for  such  payment  without  referring  to  the  contract  of  indemnity.  The 
cases  under  the  bankrupt  laws  are  irrelevant.  Here  the  question  is 
simply  when  a  right  of  action  attached.  There  are  many  rights  of 
action  which  cannot  be  proved  in  bankruptcy.  For  the  purpose  of 
proof  under  a  commission  there  must  be  a  clear  and  ascertained  debt. 
Unliquidated  damages  in  an  action  of  trespass  could  not  be  proved. 
Battley  v.  Faulkner  is  a  strong  authority  for  the  defendant,  and  the 
reasoning  of  Abbott,  C.  J.,  strictly  applicable.  [Littledale,  J. 
There  the  cause  of  action  accrued  at  the  time  when  the  contract  was 
broken,  though  the  particular  damage  complained  of  did  not  result  till 
afterwards.]  Here,  if  the  contract  had  been  to  make  good  the  costs 
within  a  given  period,  or,  in  express  terms,  to  pay  them  as  soon  as  they 
were  incurred,  no  difficulty  could  have  arisen  as  to  the  time  of  the 
breach.  But  the  effect  of  the  contract  was,  that  the  defendant  and 
Whytel  should  be  bound  to  pay  the  costs  whenever  they  became  due ; 
not  whenever  the  plaintiff  chose  to  pay  them. 

Lord  Denman,  C.  J.  We  thought  it  necessary  to  consider  this  case, 
because  there  was  a  ruling  at  nisi  prius,  in  Bullock  v.  Lloyd,  which 
seemed  to  be  in  point.  But  I  think  that  cannot  be  supported  :  it  is  too 
clear  that,  in  a  case  like  this,  no  damage  has  arisen  till  the  party  to  be 
indemnified  is  called  upon  to  pay.  The  mere  default  of  the  surety  after 
the  debt  has  accrued,  is  insufficient,  because  that  default  may  be  amend- 
ed.    Until  the  plaintiff  was  the  sufferer,  he  had  no  right  of  action. 

Littledale,  J.  I  am  of  the  same  opinion.  Mr.  Evans  is  obliged 
to  contend  that  the  right  of  action  accrued  at  all  events  as  soon  as  the 
attorney  delivered  a  bill  to  the  plaintiff.  But  I  do  not  see  how  that  can 
be  maintained,  on  a  contract  of  indemnity.  In  Hodgson  v.  Bell,  7  T. 
R.  97,  (a)  the  defendant,  by  a  single  contract,  undertook  for  payment 
of  a  bond  at  the  day,  and  also  for  indemnifying  the  plaintiffs  against 
another  bond.  The  defendant  became  bankrupt;  and  the  plaintiffs 
were  afterwards  called  upon  to  pay  the  latter  bond.  The  other  had 
Deen  forfeited  before  the  bankruptcy ;  and,  for  that  reason,  it  was  held 
that  the  defendant  was  liable,  before  the  commission,  on  his  undertak- 
ing, and  that  his  liability  on  it  might  have  been  a  subject  of  proof ;  but, 
had  not  one  bond  been  forfeited  before  the  bankruptcy,  it  is  evident 
from  the  language  of  the  Court  that  no  debt  proveable  under  the  com- 
mission would  have  resulted  from  the  defendant's  contract.  A  plea  of 
non  damnificatus,  in  the  present  case,  would  not  have  been  answered 
by  showing  merely  that  the  attorney  had  delivered  a  bill ;  though  it 
would  have  been  otherwise  if  the  agreement  had  been,  in  terms,  to  in- 
demnify when  the  bill  should  be  delivered.  This  was  a  contract  tc 
indemnify  merely ;  and  the  cause  of  action  did  not  accrue  till  the  plain- 
tiff was  damnified  by  paying. 
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Williams,  J.  The  defendant  here  was  liable  in  a  certain  event,  but 
not  while  the  plaintiff  was  untouched.  In  Bait  let/  v.  Faulkner,  3  B. 
&  Aid.  288,  (5  E.  C.  L.  R.  288,)  the  breach  of  contract  was  the  cause  of 
action,  or  there  was  none;  but  nothing  fell  within  the  six  years  except 
the  special  damage. 

Coleridge,  J.  The  short  answer  to  the  plaintiffs  demand  is,  that 
no  cause  of  action  arose  till  he  was  damnified,  and  that  he  was  not 
damnified  till  he  had  paid  the  bill. 

Rule  discharged. 

(a)  See  Philpott  v.  Kelky,  3  A.  &  E.  106,  (30  E.  C.  L.  R.  40.) 


FARRAR,  CALVERLEY,  and  Another,  against  HUTCHINSON, 

—p.  641. 

In  an  action  brought  by  partners  to  recover  a  debt,  if  the  defendant,  to  prove  payment,  gives  in 
evidence  a  receipt  signed  by  one  of  the  plaintiffs,  they  are  not  concluded,  but  may  show  that 
it  was  given  under  circumstances  which  destroy  its  effect,  as  fraud  on  the  partners  not  signing. 

Assumpsit  by  drawers,  against  acceptor,  of  a  bill  of  exchange  for  50/. 
payable  at  three  months,  dated  28th  August,  1S37.  Counts  for  goods 
sold  and  on  an  account  stated.  Plea,  payment;  on  which  plea  issue 
was  tendered  and  joined.  On  the  trial  before  Lord  Denman,  C.  J.,  at 
the  sittings  in  Middlesex,  after  Michaelmas  term,  1838,  it  appeared  that 
the  action  was  brought  to  recover  a  balance  of  26/.  on  the  above  bill, 
drawn  by  the  plaintiffs,  partners  in  trade,  for  the  price  of  goods  sold  by 
them  to  the  defendant.  The  plaintiffs  had  become  bankrupt  after  com- 
mencing the  action ;  and  it  was  carried  on  by  their  assignees.  The 
defendant,  in  support  of  his  plea,  put  in  the  following  memorandum, 
dated  January  9th,  1838.  "Cash  and  goods  from  Mr.  B.  Hutchinson, 
at  different  times,  50/.,  and  expenses  to  take  up  the  acceptance  given  to 
us  on  the  28th  August  last,  at  three  months'  date,  and  returned  to  Mr. 
Morris,  and  is  now  in  his  hands.  Farrar,  Calverley,  and  Co."  This 
receipt,  though  signed  in  the  name  of  the  firm,  was  written  by  Farrar  : 
and  declarations  of  Farrar  were  also  proved,  to  show  that  the  claim  in 
respect  of  the  bill  had  been  satisfied  by  such  cash  and  goods.  The  evi- 
dence was  objected  to,  but  received.  The  plaintiffs  proved  a  letter 
written  by  defendant,  in  April,  1838,  admitting  a  balance  of  23/.  Is.  llrf. 
due  from  him  to  the  plaintiffs :  and  they  contended  that  the  receipt  had 
not  been  given  bonfi  fide,  but  procured  for  the  purposes  of  the  cause. 
The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether  the  receipt  was 
given  bon&  fide,  or  for  the  purposes  suggested.  The  plaintiffs  had  a 
verdict  for  23/.  1*.  lid. 

Cresswell,  in  this  term,  (a)  moved  for  a  new  trial  on  the  ground  of 
misdirection.  The  question  left  to  the  jury,  whether  the  receipt  was 
given  bonS  fide,  or  not,  by  Farrar,  could  not  properly  arise.  If  the 
plaintiffs  had  been  continuing  the  action  in  their  own  right,  they  could 
not  have  raised  the  suggestion  of  mala  fides  against  a  paper  given  by 
their  partner,  that  is,  in  effect,  by  themselves.  Neither,  then,  can  their 
assignees  make  such  a  defence.  Jilner  v.  George,  1  Camp.  392,  is  in 
point.     There  the  defendant  produced  a  receipt  in  full  from  the  plain 

(a)  January  17th.    Before  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  J? 
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tiff;  and  it  was  proposed  to  prove  that  such  receipt  had  been  given  col- 
lusively  to  cheat  the  plaintiff's  creditors,  by  whom  in  reality  the  action 
was  brought,  the  plaintiff  having  assigned  his  effects  for  their  benefit 
But  Lord  Ellenborough  said :  "  Sitting  here  I  can  only  look  to  the  strict 
legal  rights  of  the  parties  upon  the  record  ;  and  there  can  be  no  doubt 
that  a  receipt  in  full,  where  the  person  who  gave  it  was  under  no  mis- 
apprehension and  can  complain  of  no  fraud  or  imposition,  is  binding 
upon  him."  "  The  plaintiff  might  have  released  the  action  ;  and  it  is 
impossible  to  admit  "evidence  of  his  attempting  to  defraud  others,  and  to 
recognise  the  transfer  of  choses  in  action,  without  confounding  all  legal 
distinctions."  Here,  however,  no  pretence  existed  for  imputing  to 
Farrar  a  fraud  on  his  co-partners.  In  Skaife  v.  Jackson,  3  B.  &  C.  421, 
(10  E.  C.  L.  R.  137,)  where  evidence  was  held  admissible  to  impeach  a  . 
receipt  given  by  one  of  the  plaintiffs,  fraud  was  shown. 
•  Cur.  adv.  vu/t. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  point  made  in  moving,  his  Lordship  said : 

Mr.  Cresswell  cited  Mner  v.  George  ;  but  that  case  is  not  directly 
applicable.  There  no  doubt  existed  that  the  receipt  had  been  really 
given  by  the  party  whose  claim  it  affected;  but  it  was  alleged  that 
third  persons,  who  had  an  interest  in  the  demand,  were  injured  by  the 
transaction.  Lord  Ellenborough  held  that  the  receipt  was  neverthe- 
less binding.  Here  the  objection  is,  that  the  receipt,  though  signed  by 
one  of  the  firm  for  whom  it  is  given,  the  members  of  which  are  the 
plaintiffs  on  the  record,  is  a  fraud  upon  the  rest.  In  Benson  v.  Bennett, 
1  Camp.  393,  note,  cited  in  the  note  to  Jilner  v.  George,  a  receipt,  signed : 
by  the  plaintiff,  was  produced  by  the  defendant ;  but  he  was  proved 
to  have  obtained  it  from  the  plaintiff  by  deception ;  and  therefore  it 
was  held  not  binding.  It  appears  to  us  that  in  all  cases  a  receipt 
signed  by  a  party,  like  any  other  statement  made  by  him  and  produced 
afterwards  to  affect  him,  is  evidence,  but  evidence  only,  and  capable 
of  being  explained.     There  will,  therefore,  be  no  rule. 

Rule  refused,  (a) 

(a)  See  Graves  v.  Key,  3  B.  &  Ad.  313,  (23  E.  C.  L.  R.  79.) 


DOE  on  the  several  demises  of  PHILLIP  and  WALTERS  against 
MARGARET  BENJAMIN.— p.  644. 

Tenant  being  in  possession  under  a  demise  for  three  years  ending  Michaelmas,  1836,  at  a  rent 
payable  at  Michaelmas,  the  landlord  and  tenant  agreed  in  writing  as  follows.  Memoran  fam 
of  agreement  made  13th  December,  1834,  between,  &C. :  P.  (the  landlord)  agrees  to  let  the 
farm,  &c.  to  B.  (the  tenant)  for  fourteen  years,  determinable  at  the  .end  of  seven  years  with 
twelve  months1  notice,  (not  stating  the  commencement,)  at  the  yearly  rent  of  20/.,  payable 
half-yearly ;  a  lease  to  be  drawn  upon  the  usual  terms  by  T.  And  B.  agrees  to  take  it  upon 
the  said  terms. 

Held,  a  present  lease,  commencing  on  December  1 3th,  1834. 

The  paper  had  only  an  agreement  stamp.  On  the  trial  of  an  ejectment,  it  was  given  in  evi 
dence  as  an  agreement  The  counsel  producing  it  were  afterwards  obliged,  during  the  trial, 
to  rely  upon  it  aa  a  lease.  No  objection  was  then  or  previously  taken  to  the  stamp.  On 
argument  in  banc,  as  to  the  operation  of  the  document,  the  want  of  a  proper  stamp  was 
urged.  Held,  that  the  objection  came  too  late,  and  should  have  been  taken  at  that  period  of 
the  trial  when  counsel  first  stated  that  they  should  rely  upon  the  instrument  as  a  lease. 
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Ejectment  for  lands  in  Carmarthenshire.  On  the  trial  before  Cole- 
ridge, J  , at  the  Carmarthen  Spring  assizes,  1837,  it  appeared  that  in  1833 
WiUiam  Benjamin,  the  defendant's  late  husband,  had  possession  of  the 
premises  under  the  lessor  of  the  plaintiff  Phillip,  for  a  term,  which  was 
determinable  at  the  expiration  of  three  years  from  Michaelmas,  1833, 
on  giving  six  months'  notice.  Benjamin  had  entered  some  months 
before  the  Michaelmas  of  that  year,  on  the  terms  of  paying  rent  for 
the  portion  of  1833  ending  September  29th,  and,  afterwards,  from 
Michaelmas  to  Michaelmas.  The  amount  of  rent  did  not  appear. 
William  Benjamin  continued  in  possession  till  his  death,  which  happened 
early  in  1836.  It  was  proved,  on  the  part  of  the  plaintiff,  that  Phillip, 
in  November,  1835,  demised  the  premises  to  Walters,  the  other  lessor 
of  the  plaintiff,  for  twenty-one  years,  beginning  at  Michaelmas,  1S36: 
and  that,  in  March,  1836,  Phillip  gave  the  defendant  (whose  husband 
was  then  dead,  but  who  continued  in  possession)  six  months'  notice  tg 
quit  at  the  ensuing  Michaelmas,  when  the  three  years  ended.  The 
defendant  at  the  trial,  put  in  a  lease,  dated  10th  December,  1836,  (after 
the  commencement  of  this  action,)  from  Phillip  to  the  defendant,  whereby 
he  demised  the  premises  (still  in  her  possession)  to  her,  for  a  term  of 
fourteen  years  from  December  13th,  1834.  This  lease  referred  to  an 
agreement  of  the  last  mentioned  date,  which  was  also  put  iu,  and  ran 
as  follows. 

"  Memorandum  of  an  agreement  made  this  13th  day  of  December, 
1834,  between  Jenkin  Phillip  of  the  one  part,  and  William  Benjamin 
of  the  other  part.  The  said  J.  P.  agrees  to  let  the  farm  of  Ceveugrich 
and  Tirbach  to  the  said  W.  B.  for  the  term  of  fourteen  years,  determi- 
nable at  the  end  of  seven  years  at  the  option  of  either  party  upon  giving 
twelve  months'  previous  notice,  at  and  for  the  yearly  rent  or  sum  of 
20/.  payable  half  yearly,  without  any  deduction  whatever  :  a  lease  to 
be  drawn  upon  the  usual  terms  by  Mr.  Thomas  Bishop :  and  the  said 
William  Benjamin  agrees  to  take  it  upon  the  said  terms.  As  witness  our 
hands,"  &c.     Signed  by  Phillip  and  W.  Benjamin. 

This  instrument  bore  a  1/.  agreement  stamp.  The  plaintiff's  counsel 
objected  that  the  lease  could  not  avail,  because  Phillip,  at  the  time  of 
executing  it,  had  demised,  as  before  mentioned,  to  Walters.  The  de- 
fendant's counsel  then  contended  that  the  agreement  of  December  13th, 
1834,  amounted  to  a  lease.  The  learned  judge  thought  that  the  agree- 
ment, whatever  was  its  operation  in  other  respects,  might  have  disabled 
Phillip  from  giving  notice  to  quit  at  Michaelmas,  1836 ;  and  he  directed  . 
a  verdict  for  the  defendant,  reserving  the  question  as  to  the  effect  of  the 
agreement,  and  giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 
Evans,  in  the  ensuing  Easter  term,  moved  accordingly,  and  contended 
that  the  instrument  of  December,  1834,  was  an  agreement  only,  not 
a  lease,  and  therefore  did  not  put  an  end  to  William  Benjamin's  original 
lease,  {Roe  dem.  Berkely  v.  The  Archbishop  of  York,  6  East,  S6; 
Hamertonv.Stead,  3  B.&C.482,(10  E.C.  L.  R.  159,)  per  Holrovd,  J.) 
which  lease,  therefore,  and  the  defendant's  interest  in  the  premises, 
were  determined  by  the  notice  given  to  quit  at  Michaelmas,  1836.  A 
rule  nisi  was  granted. 

Chilton  and  W.  M.  James  now  showed  cause.  It  will  be  contended 
that  the  instrument  of  December,  1834,  is  not  a  lease,  because  it  men- 
tions no  day  from  which  the  term  shall  commence.  But,  where  that 
is  so,  the  term  begins  from  the  making  of  the  lease.     "  If  a  man  says. 
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you  shall  have  a  lease  of  land  in  D.  for  twenty-one  years  at  10/.  pet 
annum,  make  a  lease  in  writing,  and  I  will  seal  it ;  it  will  be  a  lease 
by  parol,  though  not  in  writing;"  Com.  Dig.  tit.  Estates,  (G  1,)  citing 
Maldon's  Case,  Cro.  Eliz.  33.      The  same  construction  applies  to  a 
written  agreement.     In  Staniforth  v.  Fox,  7  Bing.  590,  (20  E.  0.  L. 
R.  249,)  where  the  words  were,  I  "  this  day  agree  to  let"  "  for  the  term 
of  ten  years,"  and  no  time  of  commencement  was  stated,  the  instru- 
ment was  held  to  be  a  present  demise.     Park,  J.,  there  relies  upon  the 
absence  of  any  stipulation  respecting  a  future  entry,  as  showing  that 
a  prospective  agreement  was  not  intended.     Here  no  such  stipulation 
is  made.     In  Dunk  v.  Hunter,  5  B.  &  Aid.  322,  (7  E.  C.  L.  R.  115,) 
where  the  words  were  held  not  to  constitute  a  present  demise,  the  period 
of  commencement  was  not  only  unmentioned,  out  expressiy  left  un- 
certain, by  the  words  "  any  time  on  or  before  the  1 1th  day  of  February, 
^820."     If  it  be  contended  that  by  the  writing  now  in  question  a 
future  lease  is  specifically  provided  for,  that  was  also  the  case  in  War- 
man  v.  Faithfvll,  5  B.  &  Ad.  1042,  (27  E.  C.  L.  R.  261,)  where  the 
instrument  was  held  to  be  a  lease,  and  Littledale,  J.,  cited  Harring- 
ton v.  Wise,  Cro.  Eliz.  486,   S.  C.  1  Roll.  Abr.  847,  Estate,  (X,)  pi.  2. 
where  it  was  said  that  the  words  "  doth  let"  were  a  demise,  and  that 
the  subsequent  ones,  as  to  a  future  lease,  were  "  in  reference  to  further 
assurance."      It  may  be  said  that  the  nature  of  the  intended  lease  is 
left  too  uncertain,  because  it  is  to  "  be  drawn  upon  the  usual  terms," 
and  they  are  no  further  described ;  but  in  Doe  dem.  Walker  v.  Groves, 
15  East,  244,  the  future  lease  was  "  to  contain  the  usual  covenants," 
and  yet  a  present  demise  was  held  to  take  place,  Lord  Ellenborough 
referring  to   Barry  v.  Nugent,  cited  in  Doe  dem.  Jackson  v.  »#sA- 
burner,  5  T.  R.  165.     A  specific  performance  would  be  decreed  on 
such  an  agreement,  the  lease  to  be  drawn  with  the  usual  covenants. 
As  was  said  by  Tindall,  C.  J.,  in  Doe  dem.  Pearson  v.  Ries,  8  Bing. 
178,  (21  E.  C.  L.  R.  261,)  if  the  agreement  for  a  future  lease  "leaves 
nothing  uncertain,"  it  does  not  prevent  the  rest  of  the  instrument  from 
operating  as  a  present  demise.     In  Chapman  v.  Stuck,  4  New  Ca.  187, 
(33  E.  C.  L.  R.  317,)  the  decision  was  in  favour  of  an  actual  demise, 
though  the  facts  tended  more  strongly  to  an  opposite  conclusion  than 
in  the  present  case.      In  John  v.  Jenkins,  1  Cro.  &  M.  227,  S.  C.  3 
Tyr.  170,  (a)  where  the  instrument  was  held  not  to  constitute  a  lease,  the 
rent  was  to  be  fixed  according  to  a  valuation,  and  sureties  given  for  the 
payment :  the  valuation  was  never  made,  nor  the  rent  fixed,  nor  sureties 
given.     That  case,  therefore,  differs  entirely  from  the  present.     It  may 
be  said  that  the  stamp  is  not  a  proper  one  for  a  lease :  but  that  objection 
was  not  taken  at  the  trial. 

Evans  and  E.  V.  Williams,  contra.  The  writing  of  December  13th, 
1834,  was  only  an  agreement;  and,  if  so,  the  situation  of  William  Ben* 
jamin  as  tenant  was  not  altered,  the  notice  to  quit  was  good,  and  Wal- 
ter's right  attached  at  Michaelmas,  1836.  No  objection  to  the  stamp 
could  be  taken  at  the  trial,  because  this  instrument  was  put  in  as  an 
agreement  only,  though  the  attempt  afterwards  was  to  use  it  as  a  lease. 
As  to  the  terms  of  the  contract,  it  may  he  admitted  that,  if  there  be  an 
actual  agreement  to  take  and  to  let,  a  present  lease  is  created,  if  there 
be  nothing  in  the  state  of  things  to  afford  ground  for  a  contrary  conclu- 
sion. The  construction,  as  Ashhtjrst,  J.,  said,  in  Doe  dem.  Jackson  v. 
(a)  See  Hayward  v.  Haswdly  6  A.  &  E.  265,  (33  £.  C.  L.  R.  79.) 
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Jlshburner,  5  T.  R.  163,  "ought  to  depend  on  the  intention  of  the  par- 
ties, which  must  be  collected  from  the  words  of  the  agreement  and  from 
collateral  circumstances.,,  A  principal  test  of  the  intention  to  grant  a 
present  lease  has  been,  that  the  tenant  has  been  actually  let  into  posses- 
sion when  the  agreement  was  executed ;  Hamerton  v.  Steady  3  B.  &  C. 
478,  (10  E.  C.  L.  R.  159 ;)  Chapman  v.  Blnck :  here  that  test  is  want- 
ing, for  W.  Benjamin  was  already  in  possession ;  and  no  act  is  proved 
to  have  been  done  showing  a  surrender  of  the  old  and  a  ratification  of 
the  new  contract.  [Littledale,  J.  I  do  not  see  how  the  construction 
of  the  instrument  can  be  affected  by  the  letting  into  possession.  No- 
thing is  said  of  being  let  into  possession,  in  the  judgment  of  Mansfield, 
C.  J.,  in  Morgan  dem%  Dowding  v.  Bissell,  3  Taunt.  65.]  It  may  be 
admitted  that  acts  of  the  parties,  subsequent  to  the  contract,  are  not  to  be 
relied  upon,  though  this  was  done  iu  Baxter  dem.  Abrahalt  v.  Browne, 
2  W.  Bl.  973,  contrary,  as  it  seems,  to  general  principles  of  law.  Look- 
ing, iu  this  case,  only  to  the  agreement,  and  the  circumstances  which 
existed  when  it  was  made,  the  tenant  was  already  in  possession,  hold- 
ing at  a  yearly  rent,  and  did  not  need  auy  present  demise :  he  signed  a 
contract  with  his  landlord,  by  which  the  laudlord  agreed  to  let ;  but  the 
tenant  made  no  agreement  to  take  before  a  lease  was  drawn :  and,  of 
the  lease  to  be  drawn,  no  covenant  was  specified ;  though  the  tenant 
was  to  take  on  the  terms  of  it.  No  period  was  fixed  for  the  commence- 
ment of  such  lease.  The  consequence  of  that  was,  as  the  defendant  ar- 
gues, that  it  commenced  immediately ;  but,  if  so,  then,  as  the  agreement 
was  made  on  December  13th,  and  the  former  renting  was  from  Michael- 
mas to  Michaelmas,  the  landlord  threw  away  the  rent  of  the  then  cur- 
rent year  from  Ssptember  29th,  which  can  scarcely  have  been  intended. 
It  must  have  been  contemplated  that  the  tenant  should  continue  renting 
from  Michaelmas  to  Michaelmas  till  the  new  terms  of  holding  were 
provided  for  by  the  proposed  lease.  In  Doe  dem.  Pearson  v.  Hies,  8 
Bing.  178,  (33  E.  C.  L.  R.  317,)  where  the  agreement,  as  to  rent,  was 
to  take  effect  in  the  middle  of  a  quarter,  it  was  expressly  stipulated  that 
the  first  payment,  for  the  half  quarter,  should  be  made  at  Christmas.  la 
Doe  dem.  Walker  v.  Groves,  15  East,  244,  the  landlord  contracted  to 
1  jf,  and  also,  upon  demand,  to  execute  a  lease ;  here  the  words  are  dif- 
ferent ;  and  in  that  case,  as  well  as  in  Poole  v.  Bent  lei/,  12  East,  168, 
it  was  expressly  stipulated  that  the  agreement  then  signed  should  be 
binding  till  the  intended  lease  should  be  made. 

Lord  Denman,  C.  J.,  (after  stating  the  principal  facts  of  the  case.) 
The  plaintiff  having  proved  a  notice  to  quit,  expiring  at  Michaelmas, 
1836,  the  defendant  undertook  to  show,  not  only  an  agreement,  but  a 
lease,  for  a  further  term :  he  accordingly  produced  the  document  of  De- 
cember, 1834,  as  att  agreement,  and  likewise  put  in  a  lease.  It  was  an- 
swered that,  when  that  lease  was  executed,  Phillip  had  parted  with  the 
power  to  grant  it,  by  a  demise  in  1835  to  Walters.  Then  the  defend- 
ant's counsel  insisted  that  the  agreement  was  in  effect  a  lease.  And  the 
first  question  is,  whether  the  defendant's  counsel,  having  produced  it  as 
an  agreement,  could  afterwards  set  it  up  as  a  lease.  For  the  plaintiff  it 
is  argued  that  this  had  the  effect  of  a  stratagem,  because,  when  the  in- 
strument was  received  in  evidence  as  an  agreement,  no  objection  could 
be  taken  to  the  stamp,  which,  for  a  lease,  was  insufficient.  But  I  think 
that  the  objection  should  have  been  taken  when  the  defendant's  counsel 
s:iid  that  he  should  rely  on  the  document  as  a  lease.     There  is  no  rea 
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son  that  the  Jucjge  should  not  have  said,  "  If  you  rest  your  title  on  this 
as  a  lease,  it  should  have  a  suitahle  stamp ;"  that  is,  provided  the  ob- 
jection had  been  taken ;  but  none  was  made.  Then,  is  this  document, 
in  its  terms,  a  lease,  or  only  an  agreement  ?  I  think  it  is  a  lease.  The 
tenant  being  already  in  possession,  the  landlord  agrees  to  let  him  the 
premises  for  fourteen  years.  He  means  to  increase  his  interest  by  the 
additional  term ;  and,  when  he  says  "  I  agree  to  let,"  he  does  in  fact 
demise  it  for  the  fourteen  years.  The  tenant's  being  already  in  posses- 
sion does  not  weaken  the  effect  of  the  instrument.  It  is  urged  as  a  dif- 
ficulty that  the  intended  lease  is  to  be  "  drawn  upon  the  usual  terms," 
and  that  it  ioes  not  appear  what  those  were  considered  to  be.  But  the 
parties  did  not  intend  to  create  any  new  interest ;  all  they  contemplated 
was  that  there  should  be  a  lease  drawn  which  should  formally  express 
the  terms  upon  which  the  tenant  was  holding.  It  is  also  observed  that 
no  time  is  specified  at  which  the  lease  shall  commence,  and  that,  if  it  is 
supposed,  in  consequence,  to  begin  immediately,  the  existing  term  is 
surrendered,  and  a  part  of  the  current  rent  dropped.  That  may  be  so ; 
but,  if  such  is  the  case,  it  is  probable  that  the  parties  did  not  contem- 
plate all  the  consequences  of  their  agreement,  (a)  It  may  have  been 
intended  that  the  new  term  should  commence  from  the  end  of  the  year 
then  running.  But,  however  this  may  be,  unless  we  saw  that  the  par- 
ties had  the  loss  of  rent  in  their  minds,  and  intended  to  avoid  it,  that 
consequence  cannot  prevail  against  the  words  of  the  instrument,  which 
import  a  present  lease.  The  rule  must  therefore  be  discharged  ;  and  I 
am  not  sorry  that  we  reach  a  conclusion  by  which  justice  is  done. 

Littledale,  J.  The  words  "  agree  to  let"  have  long  been  held  the  same 
as  words  of  actual  letting.  It  is  said  here  that  the  agreement  for  a  future 
lease  is  inconsistent  with  a  present  demise ;  and  it  would  have  been  as 
well  if  that  distinction  had  been  upheld  from  the  first :  but  it  has  been 
long  settled  that  that  circumstance  alone  will  not  reduce  what  would 
otherwise  be  a  present  demise  to  a  mere  agreement.  As  to  the  provision 
that  the  lease  shall  contain  the  usual  covenants,  Mansfield,  C.  J.,  cer- 
tainly held,  in  Morgan  dem.  Dowding  v.  Bissell,  3  Taunt.  65,  that 
such  a  description  of  the  intended  lease  was  uncertain,  and  inconsistent 
with  the  supposition  of  a  present  demise  ;  but  in  later  cases  a  different 
opinion  has  prevailed.  Then  it  is  argued  that  no  time  is  fixed  for  the 
commencement  of  the  lease,  and  that  the  intention  of  the  parties  could 
not  be  elucidated  by  the  letting  into  possession,  as  Benjamin  was  in  pos- 
session already.  But  the  intention  of  the  parties  must  be  collected  from 
the  instrument  itself.  In  Co.  Lit.  46  b.  it  is  said,  "If  the  lease  bear  date 
the  26th  day  of  May,  &c,  to  have  and  to  hold  from  the  making  hereof, 
or  from  henceforth,  it  shall  begin  on  the  day  on  which  it  is  delivered, 
for  the  words  of  the  indenture  are  not  of  any  effect  till  the  delivery,  and 
thereby  from  the  making,  or  from  henceforth,  take  their  first  effect.  But 
if  it  be  &  die  confectionis,  then  it  shall  begin  on  the  next  day  after  the 
delivery.  If  the  habendum  be  for  the  term  of  twenty-one  years,  without 
mentioning  when  it  shall  begin,  it  shall  begin  from  the  delivery,  for 
there  the  words  take  effect,  as  is  aforesaid."  Here,  then,  I  think  the 
instrument  must  be  considered  as  a  lease  from  the  date  of  the  agree- 
ment. There  may  be  a  loss  of  rent,  as  was  suggested ;  probably  the 
parties  never  thought  of  that ;  but  it  can  make  no  difference  in  point 
of  law. 

(a)  See  a  similar  obeervation  in  Doe  dem,  Evans  v.  Evans,  poet 
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Williams,  J.  As  to  the  stamp,  I  think  that  the  objection  is  got  o^er. 
Counsel  should  have  taken  it  when  the  instrument  was  mentioned  as  a 
lease.  As  to  the  construction,  Slaniforlh  v.  Fox,  7  Bing.  590,  (20 
E.  C.  L.  R.  249,)  is  a  case  very  near  this  in  words  and  in  principle.  The 
result  of  the  whole  instrument  here  is  that  the  tenant  agrees  to  take  on 
the  contemplated  terms,  although  they  are  not  yet  expressed.  The 
mention  of  a  future  lease  makes  no  difference.  We  cannot,  indeed,  shut 
•»ur  eyes  to  the  fact  that  there  is  an  extinction  of  rent,  which  the  parties 
probably  did  not  contemplate.  A  layman,  perhaps,  might  understand 
that  there  was  to  be  a  present  lease,  but  that  the  rent  in  question  not  to 
be  merged..  We  must,  however,  give  the  transaction  its  legal  effect, anc 
not  look  to  consequences. 

Coleridge,  J.  The  Courts  have  come  to  some  inconsistent  conclu- 
sions in  cases  of  this  kind :  but  from  the  main  body  of  them  the  princi- 
ple results,  that  we  must  look  to  the  intention  of  the  parties,  and  that 
by  considering  the  terms  of  the  particular  instrument,  with  reference,  I 
agree,  to  the  state  of  facts  existing  at  the  time.  We  are  not  to  regard 
facts  which  are  merely  collateral :  but  we  may  look  to  the  face  of  the 
document  to  see  whether  great  convenience  or  inconvenience  would 
result  from  any  proposed  construction,  in  the  state  of  things  existing  at 
the  time  to  which  the  instrument  relates.  Looking  to  the  facts  in  this 
case,  I  think  that  some  might  favour  one  construction,  and  some 
another  ;  but  upon  the  whole  I  think  the  fair  conclusion  is,  that  this  is 
a  lease.  And  it  is  not  unreasonable  to  suppose  that  the  parties,  intend- 
ing a  present  lease;  did  not  immediately  foresee  all  the  consequences 
which  might  result  from  it 

Rule  discharged. 


L1DSTER  against  BORROW.— p.  654. 

A  gamekeeper  authorized  to  seize  the  dogs  of  unqualified  persons  sporting  on  a  manor,  by  de- 
putation given  before  slaU  1  &  2  W.  4,  c.  32.  and  not  renewed,  cannot  justify  seizing  the 
dogs  of  uncertificated  persons  committing  such  trespass,  since  the  passing  of  the  act. 

Nor  is  he  entitled  to  notice  of  action  under  stat.  I  <fe  2  W.  4,  a  32,  a,  47,  on  the  ground  that  hi 
bond  fide  supposed  himself  to  be  acting  in  pursuance  of  the  statute. 

Trover  for  two  greyhounds.  Pleas,  Not  Guilty,  and  denial  that  the 
dogs  were  plaintiff's.  Issues  thereon.  On  the  trial  before  Pattesok, 
J.,  at  the  Durham  Spring  assizes,  1837,  it  appeared  that  the  defendant 
was  gamekeeper  of  a  manor,  and,  in  that  capacity,  took  the  dogs  from 
the  plaintiff,  who  was  an  uncertificated  person,  and  was  using  them, 
during  the  night,  in  the  pursuit  of  game.  The  defendant  acted  under 
a  deputation,  authorizing  such  seizure,  given  to  him  in  1814,  and  not 
since  renewed.  No  notice  of  action  had  been  served ;  and  on  this  ground 
the  plaintiff  was  nonsuited.  Knowles,  in  the  ensuing  term,  April  17th, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  stat.  1  &  2  W. 
4,  c.  32,  s.  47,(a)  (which  requires  such  notice  to  persons  sued  for  any- 

(a)  The  following  clauses  of  stat.  1  &  2  W.  4.  c.  32,  wore  particularly  referred  to  in  the 
ensuing  argument. 

Sect.  1  repeals  stat.  22  &  23  Car.  2,  c.  2r\  and  other  statutes,  from  October  31st,  1881, 
"  except  so  far  as  any  of  the  said  acts  may  repeal  the  whole  or  uny  part  of  any  other  acts, 
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thing  done  in  pursuance  of  that  act)  could  not  apply  to  a  gamekeeper 
appointed  under  stat.  22  &  23  Car.  2,  c.  25,  s.  1,  and  not  having  had 
his  deputation  renewed ;  since  the  authorities  conferred  under  that  act, 
assuming  them  to  be  still  in  force,  were  materially  different  from  those 
given  by  the  recent  statute. 

Alexander  and  Ingham  now  showed  cause.  The  judgment  of  the 
Court  of  Common  Pleas  in  Bush  v.  Green*  4  New  Ca.  41,  (Mich.  T. 
1837,(a) )  since  the  present  rule  was  granted,  is  unfavourable  to  the  de- 
fendant ;  but  the  decision  there  may  be  reviewed.  It  cannot  have  been 
intended  by  stat.  1  &  2  W.  4,  c.  32,  to  take,  away  the  powers  of  every 
gamekeeper  previously  appointed.  The  only  material  alteration  intro- 
duced by  it  on  this  head  is,  that  the  dogs  of  an  uncertificated  person, 
whether  qualified  or  not,  may  now  be  seized,  whereas  formerly  the  seiz- 
ure could  be  made  only  if  the  person  was  unqualified.  Sect.  5  must  be 
construed  as  keeping  alive  former  deputations ;  and,  if  so,  the  power  to 
Beize,  given  by  such  deputations,  must  extend  to  the  cases  in  which  a 
seizure  is  authorized  by  this  act.  Sect.  47  protects,  in  general  terms, 
"  any  person"  against  whom  a  suit  shall  be  commenced  for  anything 
done  in  pursuance  of  this  act.  The  defendant  therefore  might  be  enti- 
tled to  notice  though  not  acting  in  the  execution  of  his  duty  as  a  game- 
keeper. And  if,  although  not  so  acting  in  discharge  of  a  duty  under 
the  statute,  he  bona  fide  thought  that  he  was,  he  may  claim  the  benefit 
of  notice  according  to  Beechey  v.  Sides,  9  B.  &  C.  806,  (17  E.  C.  L.  R.,) 
and  Ballinger  v.  Ferris,  1  M.  &  W.  628,  S.  C.  Tyrwh.  &  Gr.  920 ;  the 
principle  of  which  decisions  is  laid  down  also  in  Cook  v.  Leonard,  6  B. 

and  except  as  to  any  offences  which  may  have  been  committed  against  any  of  the  said  acts 
before  or  upon  the  said  31st  day,  and  as  to  any  penalties  which  may  have  been  incurred 
thereunder  before  or  upon  the  said  31st  day,  which  offences  shall  be  dealt  with  and  pun- 
ished, and  the  penalties  recovered,  as  if  this  aet  had  not  been  made,  and  except  as  to 
any  matters  done  by  any  persons  under  the,  authority  of  any  of  the  said  acts  before  or  upon 
the  said  31st  day,  with  respect  to  whom  every  privilege  and  protection  given  by  any  of 
the  said  acts  shall  continue  in  force  as  if  this  act  had  not  been  made." 

Sect.  6  continues  the  provisions  of  former  acts  as  to  obtaining  certificates,  and  enacts, 
that  "all  the  powers,  provisions,  and  penalties  contained  in  such  adfcr  acts  shall  con- 
tinue in  as  full  force  and  effect  as  if  this  act  bad  not  been  m  ide ;  andrthat  all  regulations 
and  provisions  contained  in  any  act  or  acts  relative  to  game  certificates,  so  far  as  they 
relate  to  gamekeepers  of  manors,  and  to  the  amount  of  duty  for  game  certificates  to  be 
charged  upon  or  in  respect  of  gamekeepers  of  manors  in  the  cases  specified  in  such  act 
or  acts,  shall  extend  and  apply  to  all  gamekeepers  of  lands  appointed  under  this  act  as 
fully  and  effectually  as  if  they  were  gamekeepers  of  manors,  and  were  expressly  mentioned 
in  and  charged  by  such  act  or  acts.'* 

Sect.  13  enacts,  "That  it  shall  be  lawful  for  any  lord  of  a  manor,  lordship,  or  royalty, 
or  reputed  manor,  lordship,  or  royalty,  or  any  steward  of  the  crown  of  any  manor,  lord- 
ship, or  royalty  appertaining  to  his  Majesty,  by  writing  under  hand  and  seal,  or  in  case 
of  a  body  corporate  then  under  the  seal  of  such  body  corporate,  to  appoint  one  or  more 
person  or  persons  as  a  gamekeeper  or  gamekeepers  to  preserve  or  kill  the  game  within 
the  limits  of  such  manor,  lordship,  or  royalty,  or  reputed  manor,  lordship,  or  royalty,  for 
the  use  of  such  lord  or  steward  thereof,  and  to  authorize^ucli  gamekeeper  or  gamekeepers 
within  the  said  limits  to  seize  and  take  for  the  use  of  such  lord  or  steward  all  such  dogs, 
nets,  and  other  engines  and  instruments  for  the  killing  or  taking  of  game  as  shall  be  used 
within  the  said  limits  by  any  person  not  authorized  to  kill  game  for  want  of  a  game  cer- 
tificate." 

Sect.  47  enacts,  "  for  the  protection  of  persons  acting  in  the  execution  of  this  act," 
that,  where  actions  shall  be  commenced  "  against  any  person  for  anything  done  in  pur- 
suance of  this  act,"  **  notice  in  writing  of  such  action,  and  of  the  cause  thereof,  shall  be 
given  to  the  defendant  one  calendar  month  at  least  before  the  commencement  of  the  action ;" 
and  the  defendant  may  plead  the  general  issue,  and  give  the  act  and  the  special  matter  in 
evidence,  &c. 

(a)  This  cause  was  tried  at  the  Somersetshire  Spring  assizes,  1S37,  and  a  verdict  found  for 
the  plaintiff.  A  rule  nisi  for  entering  a  nonsuit  was  moved  for  in  this  Court,  by  mistake, 
April  18th,  (the  day  after  the  motion  in  the  present  case,)  and  a  rule  nisi  grauted, 
April  26tb. 
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&  C.  351,  (13  E.  C.  L.  R.)  This  point  was  not  noticed  by  the  Court 
of  Common  Pleas  in  Bush  v.  Green,  4  New  Ca.  41,  (33  E.  C.  L.  R.) 
Some  powers  are  given  by  stat.  1  &  2  W.  4,  c.  32,  to  the  servants  of 
persons  entitled  to  the  game  or  occupying  the  land;  sects.  31,  30.  The 
defendant  here  was  at  least  servant  to  such  a  person,  and  might  suppose 
himself  legally  acting  as  servant ;  and,  if  that  would  bring  him  within 
the  statute,  it  will  be  taken  that  he  did  consider  himself  so  acting,  and 
the  plaintiff  cannot  allege  that  in  reality  he  meant  to  act  as  gamekeeper: 
Brijfi*  v.  Evelyn,  2  H.  Bl.  114.  [Lord  Denman,  C.  J.  That  case  goes 
very  far.] 

Knowles,  contra.  Bush  v.  Green  decides  this  case.  [Lord  Denman, 
C.  J.  Not  expressly  as  to  the  last  point.]  It  does  so  virtually.  (He 
was  then  stopped  by  the  Court.) 

Lord  Denman,  C.  J.  The  defendant  mistakenly  supposed  that  he 
had  the  rights  of  a  gamekeeper.  If  he  had  been  a  keeper,  and,  conse- 
quently, bound  to  seize  if  he  was  right  in  thinking  that  the  circum- 
stances warranted  it,  the  cases  cited  on  the  last  point  might  have  applied. 
Bat  a  person  fancying  that  he  fills  a  character,  which  he  does  not  fill, 
cannot  claim  to  be  protected  on  the  principle  of  those  cases.  We  aro 
therefore  bound  (especially  since  the  decision  in  the  Court  of  Ccmmon 
Pleas)  to  make  this  rule  absolute. 

Littledale,  Patteson,  and  Williams,  Js.,  concurred. 

Rule  absolute.(a) 

(a)  See  Reed  ▼.  Cowmeadow,  6  A.  &  E.  661,  (33  E.  C.  L.  R.)  Wedge  ▼.  Berkeley,  6  A. 
&  E.  663.     Wells  y.  Ody,  2  Cro.  M.  &  R.  128.     S.  C.  5  Tyrwh.  725. 


DOE  on  the  demise  of  CHADBORN  against  GREEN.— p.  658. 

Land  was  let  for  one  year,  and  ao  on  from  year  to  year,  until  the  tenancy  should  be  determined 
as  was  after  mentioned,  with  a  subsequent  proviso,  that  three  months  should  be  sufficient 
notice  to  be  given  from  either  party,  and  another  subsequent  proviso,  that  it  should  be  lawful 
for  either  party  to  determine  the  tenancy  by  giving  three  months'  notice.  Held,  that  the  tenancy 
was  not  determinable  by  three  months'  notice  expiring  before  the  end  of  the  second  year. 

Ejectment  for  premises  in  Gloucestershire.  On  the  trial  before 
Parke,  B.,  at  the  Gloucestershire  Spring  assizes,  1837,  it  appeared  that 
the  lessor  of  the  plaintiff  had  demised  the  premises  to  the  defendant  by 
an  instrument,  dated  5th  January,  1836,  purporting  to  be  an  agreement 
between  the  lessor  of  the  plaintiff  and  the  defendant,  whereby  the 
former  agreed  to  let,  and  the  latter  to  take,  "  for  one  year  from  the  date 
hereof,  and  so  on  from  year  to  year,  until  the  tenancy  hereby  created 
shall  be  determined  as  after  mentioned,  a  house,"  &c,  at  the  yearly 
rent  of  10/.,  to  be  paid  quarterly,  the  rent  to  commence  from  5th  Janu- 
ary, 1836,  "  and  three  months  shall  be  sufficient  notice  to  be  given  from 
either"  of  the  parties.  And  it  was  further  agreed  "  that  it  shall  be  law- 
ful for  the  said  Joshua  Chadborn  to  determine  the  tenancy  by  either  of 
us  giving  unto  the  other  three  months*  notice  of  either  of  their  inten- 
tions." 

The  defendant  took  possession  under  this  agreement  on  5th  January, 
1836.  On  29th  September,  1836,  the  plaintiff  served  the  defendant  with 
notice  to  quit  "  on  the  6th  day  of  January  now  next  ensuing,  or  when- 
ever else  your  tenancy  expires." 

The  defendant's  counsel  contended  that  the  lessor  of  the  plaintiff 
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could  not  determine  the  tenancy  at  the  expiration  of  the  first  year :  but 
the  learned  Judge,  being  of  a  ditferent  opinion,  directed  a  verdict  for  the 
plaintiff.  In  Easter  term,  1S37,  Tatfourd,  Serjt.,  obtained  a  rule  nisi  for 
a  new  trial  on  the  ground  of  mis-direction. 

W.  •/.  Alexander  now  showed  cause,  (a)  This  was  a  tenancy  deter 
minabie  at  the  end  of  the  first  year  by  three  months'  previous  notice. 
Birch  v.  Wright,  1  T.  R.  378,  was  cited  for  the  defendant  at  Nisi 
Prius;  but  the  learned  Baron  considered  Thompson  v.  Maberly, 
2  Gamp.  572,  applicable,  where  a  demise  "  for  twelve  months  certain 
and  six  months'  notice  afterwards"  was  held  by  Lord  Ellenborough  to 
be  determinable  by  a  six  months'  notice  expiring  at  the  end  of  the  first 
year.  That  is  a  stronger  case  than  the  present :  for  here  the  tenancy  is 
only  for  one  year  certain,  and  from  year  to  year,  until  put  an  end  to 
by  notice ;  whereas  in  Thompson  v.  Maberly  it  might  have  been  argued 
that  the  notice  could  be  given  only  after  the  first  year  had  expired.  In 
Kemp  v.  Derett,  3  Campb.  510,  where  the  term  was  defined  only  by  a 
stipulation  that  the  tenant  was  always  to  quit  at  three  months'  notice, 
it  was  held  that  the  notice  might  expire  at  the  end  of  any  quarter  from 
the  first  taking.  Jn  Doe  dem.  Pitcher  v.  Donovan,  1  Taunt.  555 ;  and 
at  N.  P.  2  Campb.  78,  it  was  held  that  a  demise  at  so  much  a  year,  to 
quit  at  a  quarter's  notice,  must  be  determined  by  a  notice  expiring 
with  a  year  of  the  tenancy  [Coleridge,  J.  The  present  case  rather 
seems  to  be  within  the  first  alternative  there  put  by  Chambre,  J., 
1  Taunt.  557.  "  If  it  was  a  tenancy  from  year  to  year,  with  a  quarter's 
warning,  it  would  be  a  quarter  ending  with  the  year :  but  if  it  were  a 
demise  for  one  year  only,  and  then  to  continue  tenant  afterwards,  and 
quit  at  a  quarter's  notice,  it  would  be  a  quarter  ending  at  any  time."] 
Upon  any  view,  this  notice,  inasmuch  as  it  expired  with  the  first  year, 
satisfies  the  rule,  unless  the  demise  be  for  two  years  certain.  Birch  v. 
Wright,  which  was  cited  to  show  that  the  demise  was  for  two  years, 
did  not  decide  this ;  the  main  question  was  upon  another  point.  Here 
the  agreement,  by  its  terms,  and  especially  by  its  repeating  the  provision 
as  to  notice,  shows  an  intention  that  the  term  was  to  be  determined  by 
a  notice  expiring  at  any  time.  No  case  has  occurred  in  which  the  ex- 
pressions were  exactly  similar  to  these. 

Talfourd,  Serjt.,  contri.  The  argument  for  the  plaintiff  would  show 
that  three  months'  notice,  given  at  any  time  after  the  commencement  of 
the  tenancy,  would  determine  it :  and  then  the  expression  "  so  on  from 
year  to  year"  would  have  no  effect.  In  the  first  instance,  laying  out 
of  consideration  the  clause  as  to  notice,  there  is  a  tenancy  for  two  years' 
certain  :  that  is  established  by  the  remarks  of  Buller,  J.,  in  Birch  v. 
Wright,  where  he  collects  and  comments  on  several  cases,  and  by 
Denn  dem.  Jacklin  v.  Cartwrighl,  4  East,  29.  Then  what  is  the  effect 
of  the  proviso  as  to  notice  engrafted  on  such  a  tenancy  ?  It  cannot 
apply  to  the  end  of  the  first  year  rather  than  the  second :  it  merely  en- 
ables either  party,  at  the  expiration  of  any  year  after  the  first,  to  deter- 
mine the  tenancy  by  three  months'  notice.  Thompson  v.  Maberly  was 
a  very  different  case.  There  the  demise  was  "for  twelve  months 
certain,  and  six  months'  notice  afterwards."  Lord  Ellenborough 
decided  upon  the  effect  of  the  word  certain,?^  showing  that  all  beyond 
the  twelve  months  was  uncertain.  This  explains  the  decision,  which, 
at  first  sight  seems  a  singular  one,  as  giving  no  effect  to  the  word  after* 
(a)  Before  Lord  Denman,  C.  J.,  LUUedale,  Williams,  and  Coleridge,  Js. 
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wards.  [W.  J.  Alexander.    In  Denn  dem.  Jackliriv.  Carfwright9(he 
words  were  "  not  for  one  year  only,  but  from  year  to  year."] 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  term,  (January  29th,)  delivered  the  judg- 
ment of  the  Court.  After  stating  the  facts,  and  the  arguments,  his  Lord- 
ship said, 

We  think  that  my  brother  Talfourd  has  explained  Thompson  v.  Ma- 
btrly  correctly.  The  word  afterwards  there  seems  to  mean  that,  if 
the  tenant  chose  to  hold  on  after  the  time  named  as  certain,  the  first 
twelve  months,  then  six  months'  notice  should  be  necessary.  We  con- 
sider, therefore,  that  the  notice  in  the  present  case  was  insufficient  under 
the  terms  of  the  contract,  which  gives  a  term  for  a  year,  and  so  on  from 
year  to  year.  This  is  consistent  with  the  doctrine  laid  down  in  Birch 
v.  Wright,  and  with  sound  reason ;  for  the  language  of  the  contract 
clearly  contemplates  a  term  longer  than  one  year. 

Rule  absolute,  (a) 


DOE  on  the  demise  of  WILLIS  against  ANN  BIRCHMORE  and 

Another. — p.  662. 

In  ejectment  for  rooms,  it  appeared  that  H.  and  the  lessor  of  the  plaintiff  were  placed  in  a  house 
by  the  proprietor,  whose  servants  they  had  been,  and  occupied  it  in  distinct  portions,  H.  hav- 
ing the  rooms  in  question  to  himself.  L.  came  to  reside  with  and  attend  upon  H.,  who  died 
some  time  after,  having  devised  his  interest  in  (he  rooms  to  the  lessor  of  the  plaintiff.  The  ori- 
ginal proprietor  had  died  before  H.  L.  continued  to  occupy  the  rooms,  but  was  forcibly  removed 
from  one  by  the  lessor  of  the  plaintiff,  and  the  ejectment  brought  for  recovery  of  the  others.  The 
declaration  being  served  upon  L.,  defendants  (who  professed  to  have  a  claim  under  the  original 
proprietor)  entered  into  the  consent-rule  to  defend  as  landlords,  but,  at  the  trial,  gave  no  evidence 
of  title  in  themselves. 

Held  that  L.  having  come  in  under  H.,  no  title  in  him  could  be  set  up  against  the  lessor  of  the 
plaintiff;  that  the  lessor  of  the  plaintiff  showed  a  sufficient  title,  none  being  proved  by  the  defend- 
ants ;  and  that  they  could  not  allege  against  him  that  he  did  not  prove  twenty  years*  adverse 
possession  in  himself  and  H. 

Held,  also,  that  L.  was  not  a  competent  witness  for  the  defendants. 

Ejectment  for  messuages,  &c.,  in  Surrey.  Declaration  of  Trinity 
term,  1836.  On  the  trial  before  Tindal,  C.  J.,  at  the  Surrey  Spring 
assizes,  1837,  the  following  facts  appeared  on  the  plaintiff's  case.  The 
action  was  brought  to  recover  possession  of  rooms  in  a  house  at  Lea- 
therhead.  Mr.  James  Clear,  a  farmer,  built  the  house  in  1808,  and,  in 
that  year  or  1809,  placed  in  it  two  of  his  servants,  Hammond,  and  Wil- 
lis, the  lessor  of  the  plaintiff.  The  house  was  divided  into  two  parts 
having  separate  entrances;  Hammond  occupied  one  part,  and  Willis 
the  other.     No  rent  was  paid.     Clear  died  in  1814.     Hammond  con- 

(a)  "  In  case  a  lease  be  for  a  year,  and  so  from  year  to  year,  as  long  as  both  parties  shall  please, 
that  is  a  lease  binding  but  for  one  year ;  but  if  the  lessee,  without  countermand  of  the  lessor, 
enter  upon  the  second  year,  he  is  bound  for  that  year,  and  so  on :  and  if  the  lease  be  for  a  year, 
and  so  from  year  to  year  till  six  years  expire,  that  is  a  certain  lease  for  six  years :  also  if  it  be  made 
for  a  year,  and  so  from  year  to  year,  as  long  as  both  parties  agree,  till  six  years  shall  expire,  that 
is  a  lease  for  nix  years  determinable  at  every  year's  end  at  the  will  of  either  party."  Per  Holt,  C. 
J.,  in  DtxM  v.  Monger,  Holt,  416.  8.  C.  6  Mod.  215.  It  does  not  appear  that  this  dictum  was 
required  by  the  case  then  before  the  Court ;  and  a  contrary  doctrine  seems  to  be  now  established 
in  the  case  where  a  year  is  granted  in  the  first  instance,  before  the  introduction  of  the  words  "  from 
year  to  year."  Que  re,  where  the  grant  is  "  from  year  to  year,"  in  the  first  instance  ?  See  the 
cases  cited,  4  Bac.  Abr.  Leases  and  Terms  for  Years,  (L)  3,  p.  836,  et  seq.  7th  ed.  Sykes  v.  DuBUh 

post,  p.  693. 
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tinued  in  possession  till  1821,  when  he  died,  leaving  a  will,  (made  in  the 
same  year,)  by  which  he  devised  all  his  estate  and  interest  in  the  house 
to  Willis.  Before  Hammond's  death,  Charles  Lee  was  brought  into  the 
house  by  Hammond,  to  reside  with  and  take  care  of  him,  he  being 
infirm.  When  Hammond  died,  Lee  held  possession  of  the  rooms,  three 
in  number,  which  Hammond  had  occupied.  Willis,  about  three  years 
after  Hammond's  death,  possessed  himself  forcibly  of  one  of  the  rooms; 
and  he  afterwards  brought  this  action  for  the  other  two.  The  declara- 
tion being  served  upon  Lee,  the  defendants  came  in  under  the  consent- 
rule,  to  defend  as  landlady  and  landlord.  Evidence  was  given  on  their 
part  of  declarations  made  by  Mr.  Clear,  showing  his  intention  that  Ham- 
mond and  Willis  should  occupy  the  house  only  during  his  life,  (or  plea- 
sure,) and  that  after  his  death  his  own  wife  should  have  it.  She,  how- 
ever, did  not  outlive  him.  The  defendants  proposed  to  call  Charles  Lee  : 
but  it  was  objected  that  he,  as  the  tenant  in  possession,  had  an  interest 
in  defeating  Willis's  title  ;  and  on  this  ground  the  witness  was  rejected. 
The  defendants  did  not  give  any  evidence  of  title  in  themselves.  The 
Lord  Chief  Justice  was  of  opinion  that  a  suflicient  case  was  made  out 
to  support  the  action,  the  defendants  not  showing  any  title ;  and  he 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  move  to  enter  a  non- 
suit. Piatt,  in  the  ensuing  term,  obtained  a  rule  to  show  cause  why  a 
nonsuit  should  not  be  entered,  or  why  there  should  not  be  a  new  trial 
by  reason  of  the  rejection  of  evidence. 

Channel!  now  showed  cause.  Lee  was  inadmissible.  A  tenant  in 
possession  has  an  interest  which  precludes  him  from  giving  evidence  for 
the  defendant :  Doe  d.  Jones  v.  Wilde,  5  Taunt.  183,  (1  E.  C.  L.  R.  68.) 
[Lord  Denman,  C.  J.  The  defendants  will  not  dispute  that,  but  will  con- 
tend that  Lee  was  a  servant  only,not  a  tenant.]  He  was  in  possession :  the 
declaration  in  ejectment  was  served  on  him.  The  struggle  on  the  part 
of  the  defendants  was  to  maintain  his  possession :  if  they  failed  in  the 
action,  he  would  be  turned  out.  Tindal,  C.  J.,  says,  in  Doe  d.  Teynhum, 
v.  Tyler,  6  Bing.  390,  (19  E.  C.  L.  R.  1 1 1,)  "  The  tenant  in  possession,  in 
ejectment,  could  not  be  called  to  prove  the  title  of  the  defendant  under 
whom  he  claims  to  hold  ;  nor  could  the  landlord  be  called  to  prove  the 
title  of  the  tenant  who  defended  the  possession."  Then,  on  the  case  as 
proved,  no  answer  is  given  to  the  plaintiff's  claim.  Hammond  and  Wil- 
lis occupied  the  house  from  1808  downwards.  Hammond  died  in  1821, 
devising  all  his  interest  to  Willis.  Lee  had  come  in  previously  for  the 
mere  purpose  of  attending  upon  Hammond.  He  could  have  no  right 
in  the  premises  as  against  Hammond,  and  therefore  none  as  against  his 
devisee..  As  to  the  defendants,  if  they  had  shown  any  title  derived  by 
them  from  Clear,  as  heirs  at  law,  or  by  devise,  their  case  would  have 
been  different,  though  it  could  not  have  prevailed  against  a  twenty 
years'  adverse  possession.  But  no  title  was  proved  on  their  part ;  they 
were  mere  strangers :  the  verdict  therefore  is  right. 

Piatt  and  Shee,  contrl  To  render  a  witness  inadmissible ,  it  must  be 
shown  that  he  has  a  legal  interest  in  the  event  of  the  cause,  not  a  mere 
bias.  In  Doe  d.  Jones  v.  Wilde,  the  witness  came  to  prove  a  legal 
interest  in  himself  as  tenant ;  and  in  Doe  d.  Lord  Teynhum  v.  Tyler, 
the  witness  was  to  have  supported  an  estate  out  of  which  his  own  was 
carved.  Lee  was  called  to  establish  a  case  which  would  have  shown 
that  he  occupied  only  by  permission.  Willis  had  no  pretence  for  treat- 
ing Lee  as  his  tenant.    The  defendants  could  not  resist  this  action  as 
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being  themselves  tenants :  but,  as  the  actual  occupier  acknowledged 
himself  to  hold  merely  in  subordination  to  them,  they,  the  owners  of 
the  land,  though  not  properly  his  landlords,  might  come  in  under  the 
consent-rule,  availing  themselves  of  the  fiction  of  law  which,  in  eject 
ment,  lets  in  the  party  really  interested  to  defend.  It  was  as  if  eject 
ment  had  been  brought  against  a  servant  left  by  his  master  to  take  care 
of  a  house  :  the  master  might  defend  as  landlord;  and  could  it  be  said 
that  the  servant  was  incapable  of  being  a  witness  ? 

As  to  the  case  proved.  A  plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title.  Willis  came  in  by  permission  ;  and  there  was 
no  evidence  that  that  permission  did  not  continue  till  the  bringing  of  the 
action.  It  is  contended  that  Lee  would  have  had  no  title  as  against 
Hammond ;  but,  assuming  that  to  be  so,  Hammond  is  dead,  and  could 
not  transmit  any  title  by  devise.  And  the  defendants  do  not  claim 
under  Lee.  [Coleridge,  J.  The  defendants  appear  to  have  been 
strangers  to  the  tenant,  and  had  no  right  to  come  in  under  the  landlord's 
rule.]  If  the  lessor  of  the  plaintiff  relies  on  twenty  years'  possession, 
he  must  couple  the  holding  by  Hammond  from  the  time  of  Clear'sdeath 
in  1814  with  the  occupation  after  Hammond's  death.  But  then  the 
twenty  years'  possession  ought  to  have  been  uninterrupted ;  and  that 
does  not  appear  to  have  been  the  case  as  to  the  rooms  held  by  Lee. 
Willis  did  not  enter  upon  any  part  of  those  rooms  immediately  on  Ham- 
mond's death ;  and  it  does  not  appear  that  Lee  ever  acknowledged  a 
holding  under  Willis.  But,  supposing  that  there  was  an  uninterrupted 
possession,  of  which  Willis  might  avail  himself,  from  the  death  of  Clear, 
that  possession  was  not  adverse  to  the  right  owner  at  the  time  when 
stat.  3  &  4  W.  4,  c.  27,  passed ;  and  therefore,  if  Willis  had  been  in  full 
enjoyment  of  these  premises,  the  owner  might  have  brought  ejectment 
against  him  within  five  years  after  the  passing  of  the  act,  by  sect.  15; 
Doe  dem.  Burgess  v.  Thompson,  5  A.  &  E.  532,  (31  E.  C.  L.  R.  390.) 
Besides,  a  party  cannot,  under  the  act,  avail  himself  of  a  possession 
formerlv  enjoyed,  but  determined  before  the  act  passed;  Doe  dem. 
Thompson  v.  Thompson,  6  A.  &  E.  721,  (33  E.  C.  L.  R.  195,)  and  here 
Willis  was  out  of  possession  of  all  the  rooms  now  claimed,  from  the 
death  of  Hammond  at  least. 

Lord  Denman,  C.  J.  The  argument  on  the  statute  is  inapplicable. 
The  point  as  to  adverse  possession  might  have  been  raised  as  between 
the  lessor  of  the  plaintiff  and  the  real  owner ;  but  here  the  defendants 
appear  as  strangers,  who  went  to  trial  hoping  to  show  a  title  para- 
mount, but  failed.  Then  the  question  is,  whether  the  lessor  of  the 
plaintiff  showed  any  title.  Lee  was  in,  whether  as  a  tenant  or  as  servant 
under  Hammond,  or  his  devisee,  the  lessor  of  the  plaintiff,  and  could 
not  set  up  title  in  himself  as  against  either.  The  lessor  of  the  plaintiff, 
then,  had  a  prima  facie  title.  Lee,  if  his  evidence  had  been  admitted, 
might  have  got  rid  of  that :  but  it  was  objected  that  Lee  could  not  be 
called,  because  he  stood  in  the  situation  of  a  tenant  in  possession,  and 
it  was  not  competent  to  the  defendants,  who,  on  the  evidence,  were 
mere  strangers,  to  deny  that  he  was  such  tenant.  The  defence  was  a 
defence  of  his  possession  ;  if  it  failed,  Lee  would  be  turned  out  It  is 
as  if  notice  to  quit  had  been  given  to  a  coachman  occupying  a  gentle- 
man's stables,  and  a  third  person  had  undertaken,  as  the  coachman's 
master,  to  defend  the  coachman's  possession,  but  it  had  turned  out  that 
no  relation  of  master  and  servant  existed  between  them.    Here*  if  Lee 
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had  been  servant  to  the  defendants,  his  possession  would  have  been 
theirs,  and  he  could  have  had  no  personal  interest  in  defeating  the  action; 
but  it  appears  that  he  is  in  fact  not  their  servant.  Then,  to  get  rid  of 
the  objection,  they  propose  calling  him  to  prove  that  he  is  their  servant: 
but  to  insist  on  doing  this  is  arguing  in  a  circle. 

Littledale,  J.  Suppose  that  Hammond,  in  his  lifetime,  had  gone 
from  the  premises,  leaving  Lee  there,  and  had  afterwards  returned,  and 
demanded  possession,  and  Lee  had  kept  him  out.  In  an  action  of  eject- 
ment against  Lee,  any  proof  of  possession  by  Hammond,  prior  to  that 
of  Lee,  would  have  entitled  Hammond  to  recover :  and  his  devisee  is 
in  the  same  situation.  As  against  Willis,  Lee  had  no  right.  Willis  is 
not  obliged  to  carry  his  title  back  twenty  years;  he  claims  as  having 
had  possession  and  the  right  to  it.  As  to  the  question  of  evidence,  Lee 
disclaimed  any  interest  in  the  premises ;  and  on  that  ground  it  was  said 
he  might  be  a  witness,  because  the  owner  of  the  premises,  in  a  case  like 
this,  might  use  the  evidence  of  his  servant  residing  on  them.  But  it 
did  not  appear,  without  Lee's  evidence,  that  he  was  servant  to  these 
defendants.  If  they  had  been  occupiers  of  premises  to  which  the  rooms 
in  question  were  an  appendage,  and  had  put  Lee  into  them,  the  case 
would  have  been  different :  but  nothing  of  that  kind  appeared ;  and,  if 
the  plaintiff  recovered  in  this  action,  Lee  would  certainly  be  removed. 
The  point  is  not  quite  clear  ;  but  I  think  he  was  properly  rejected. 

Williams,  J.  The  act  3  &  4  W.  4,  c.  27,  does  not  apply.  If  Ham- 
mond had  brought  this  ejectment  against  Lee,  he  must  have  recovered , 
and  Willis  and  Hammond  are  identified.  Then  can  the  present  defend- 
ants maintain  the  possession  of  Lee  ?  It  comes  to  the  same  question. 
It  is  in  vain  to  say  that  the  defendants  do  not  treat  Lee  as  a  tenant ;  for, 
by  the  consent-rule,  they  say  that  he  is  so  :  and,  if  he  could  not  have 
made  good  his  possession  against  Hammond,  neither  can  the  defend- 
ants maintain  it  against  Willis.  They  have  treated  him  as  the  tenant  in 
possession  ;  and  he  must  be  considered  as  such  tenant  in  the  ordinary 
sense,  and  with  reference  to  all  the  circumstances  of  the  case. 

Coleridge,  J.  I  think  that  the  Lord  Chief  Justice's  ruling  was  right 
in  both  respects.  Hammond  was  in  possession ;  whether  he  had  had 
an  adverse  possession  for  twenty  years  or  not  was  a  question  entirely 
immaterial  as  between  him  and  Lee,  who  came  in  by  him.  Hammond 
would  have  recovered  in  ejectment  against  Lee,  in  respect  of  the  privity 
between  them  :  and  the  case  would  have  been  the  same  if  Willis  had 
brought  ejectment  against  Lee  the  day  after  Hammond's  death.  Other- 
wise, if  I  am  devisee,  and  the  devisor  has  left  a  servant  on  the  premises 
who  disputes  the  possession  with  me,  I  am  bound  to  show  the  devisor's 
title ;  a  proposition  too  monstrous  to  be  contended  for.  Then  do  the 
defendants  stand  in  any  different  position  from  Lee?  They  come  in 
under  the  consent-rule  ;  and  therefore  it  is  said  the  lessor  of  the  plain- 
tiff must  show  title.  But  that  is  a  misunderstanding  of  the  consent-rule, 
which  was  introduced  by  stat.  11  G.  2,  c.  19,  ss.  12, 13,  with  a  view 
merely  to  the  common  case  of  landlord  and  tenant,  and  to  prevent  re- 
coveries in  fraud  of  the  landlord.  That  provision,  however,  has  been 
construed  liberally,  and  extended  so  as  to  let  in  the  heir,  mortgagee,  or 
devisee,  in  trust :  but  in  each  of  those  cases  there  is  a  privity  between 
the  party  let  in  and  the  person,  whether  ancestor,  mortgagor,  or  devisor, 
under  whom  the  tenant  claims.  Where,  however,  the  attempt  has  been 
to  let  in  a  person  who,  by  this  means,  would  throw  upon  the  lessor  of 
vol.  xxxvi. — 23 
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the  plaintiff  an  onus  of  proving  title,  which,  as  between  him  and  th<? 
party  let  in,  he  ought  not  to  be  subject  to,  the  rule  has  been  discharged ; 
or  the  party  coming  m  has  been  precluded  from  setting  up  his  own  ad- 
verse title,  and  forced  to  stand  in  the  sanie  situation  as  the  tenant  in 
whose  stead  he  appeared  :  Doe  dem.  Knight  v.  Lady  Smyth,  4  M.  & 
S.  347.  (a)  If  this  strictness  were  not  observed,  a  party  entering  into 
the  consent-rule  might,  though  a  stranger,  put  himself  in  the  favourable 
position  of  disputing  possession  and  obliging  the  adverse  party  to  prove 
title.  Applying  these  observations  to  the  present  case,  it  follows  that, 
as  Lee  was  on  the  premises  in  question  by  the  permission  of  Hammond, 
the  present  defendants,  who  have  no  connection  with  Hammond,  must 
stand  in  the  same  situation  as  Lee  would.  As  to  the  point  of  evidence ; 
Lee  was  served  with  the  declaration  as  tenant  in  possession  :  the  effect 
of  the  consent-rule  is  to  let  in  another  person  to  show  that  such  posses- 
sion was  rightful.  Can  that  be  done  by  means  of  Lee  ?  His  title  is 
defended  in  the  action  ;  if  the  defence  fails  he  is  turned  out.  In  truth, 
lie  is  called  as  a  witness  to  support  his  own  possession  ;  and  therefore 
he  is  clearly  incompetent.  If  it  were  suggested  that  a  declaration  had 
been  left  with  a  servant  as  tenant  in  possession,  in  the  absence  of  his 
master,  the  Court  might  probably,  under  such  circumstances,  if 
brought  to  their  notice,  hold  that  there  had  been  no  proper  service ;  but 
this  question  is  not  raised. 

Rule  discharged. 

(a)  See  Doe  dem.  Butter  v.  Milh,  2  A.  &  E.  17,  (29  E.  C.  L.  R.  16.) 


The  QUEEN  against  The  Mayor  of  the  Borough  of  EYE. 
In  the  Matter  of  NEOBARD.— p.  670. 

A  householder  is  entitled  to  be  on  the  burgess  list  of  a  borough,  under  stat  6  &  6  W.  4,  c.  7&,  s. 
9,  as  an  occupier,  if  he  resides  in  his  house  but  has  let  a  room  in  the  house  to  a  tenant,  who 
does  not  Bleep  there,  and  can  be  put  out  upon  a  week's  warning. 

And,  where  the  mayor  and  assessors  had  expunged  the  name  of  such  a  party  from  the  barge* 
roll,  and  the  party  in  the  term  next  following  obtained  a  rule  for  a  mandamus  to  the  mayor  to 
insert  his  name,  the  Court  made  the  rule  absolute,  directing  the  mandamus  to  the  mayor 
generally,  though  the  mayor  who  expunged  the  name  had  ceased  to  be  mayor  before  the  rale 
nisi  was  obtained,  and  no  application  had  been  made  to  the  present  mayor,  and  though  the 
year  to  which  the  list  belonged  had  expired  before  making  the  rule  absolute. 

The  mandamus  to  replace  a  name  on  the  list,  grantable  under  stat  7  W.  4,  &  1  Vict.  c  78,  s. 
24,  is  not  peremptory  in  the  first  instance. 

The  tenant  and  occupier  of  a  house  underlet  the  cellar,  which  was  beneath  and  had  an 
internal  communication  with  the  house.  The  under-tenant  used  the  cellar  as  a  warehouse, 
and  was  separately  rated  to  the  poor  for  it  Held,  that  the  tenant  could  not  qualify  as  » 
Irorgess  under  stat.  5  &  6  W.  4,  c.  76,  s.  9,  for  the  house  independently  of  the  cellar. 

1  wo  tenements,  described  as  houses,  were  under  the  same  roof,  and  opened  upon  a  common 
passage  and  staircase.  There  was  no  outer  door  opening  to  the  street ;  Held,  that  the  ratal 
occupier  of  one  such  tenement  was  qualified  to  be  a  burgess  under  stat  5  &  6  W.  4,  c  7<s 
s.9. 

Rogers  had  obtained  a  rule  in  Michaelmas  term,  1837,  calling  on  the 
mayor  of  the  borough  of  Eye,  in  Suffolk,  to  show  cause  why  a  manda- 
mus should  not  issue,  commanding  him  to  insert  the  name  of  John  Neo- 
bard  in  the  burgess  roll  of  the  said  borough. 

The  affidavit  in  support  of  the  rule  stated  that  Neobard,  on  80th 
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August,  1837,  and  for  three  complete  years  immediately  next  preceding, 
had  continually  occupied  a  house  within  the  borough,  and  during  such 
occupation  had  been,  and  still  was,  an  inhabitant  householder  residing  in 
that  house ;  that  he  had  been  rated  for  it  to  all  poor  rates,  and  had  paid 
such  rates,  and  all  borough  rates  payable  under  stat.  5  &  6  W.  4,  c.  76. 
The  affidavit  also  negatived  any  disqualification  of  Neobard ;  and  stated 
that  his  name,  with  the  description  of  the  house,  &c,  was  in  the  overseer's 
list  for  the  year  to  commence  1st  November,  1837  ;  that  his  claim  was  ob- 
jected to ;  that,  on  the  revision  before  John  Manning,  the  then  mayor, 
and  the  assessor,  in  October,  1837,  it  appeared,  by  Neobard's  cross- 
examination,  that  he  let  one  of  the  rooms  of  the  house  to  a  tenant  at  a 
yearly  rent,  but  that  the  tenant  did  not  sleep  in  the  room ;  that  Neo- 
bard could  get  rid  of  him  at  any  time  by  giving  a  week's  notice ;  and 
that  there  was  an  internal  communication  between  the  room  let  and  the 
rest  of  the  house,  by  means  of  a  door  opening  into  a  passage  in  the 
house.  The  affidavit  then  stated  that  the  mayor  and  assessors  thereupon 
determined  that  the  qualification  was  not  proved  to  their  satisfaction, 
and  the  mayor  struck  the  name  out  of  the  list.  That  at  the  time  of 
swearing  the  affidavit,  (17th  November,  1837,)  John  Clouting  was 
mayor.(a) 

The  affidavits  in  answer  stated  that  Neobard,  on  cross-examination, 
swore  that  the  tenant  was  not  a  lodger.  It  also  appeared,  by  an  affidavit 
sworn  29th  December,  1837,  and  re-sworn  3d  January,  1838,  that  at 
those  times  John  Clouting  was  mayor,  and  that  no  application  had  been 
made  to  him  to  insert  the  "name  of  Neobard  in  the  burgess  list. 

B.  Andrews  and  Byle%  now  showed  cause.  First,  the  burgess  roll  on 
which  the  applicant  seeks  to  have  his  name  enrolled  is  not  in  existence. 
[Lord  Denman,  C.  J.  We  constantly  make  orders  in  the  case  of  church- 
wardens, where  a  similar  objection  might  be  urged :  if  it  could  prevail, 
there  would  be  unlimited  license.]  Stat.  7  W.  4  and  1  Vict.  c.  78,  s. 
24,  enables  the  Court,  upon  application  as  there  directed,  to  inquire  into 
the  applicant's  title,  and  order  the  mayor  to  insert  his  name  on  the  roll ; 
but  then  the  party  is  entitled  to  vote  and  act  only  as  if  his  name  had 
been  put  on  that  burgess  roll  by  the  mayor  and  assessors.  He  can 
merely  act  as  burgess  for  the  year  to  which  that  burgess  roll  belongs. 
[Lord  Denman,  C.  J.  Wherever  wrong  is  done,  we  shall  always  assume 
that  it  must  be  set  right.]  The  present  mayor  is  no  party  to  the  ex- 
punging of  the  name ;  nor  has  he  any  control  over  the  roll  in  question ; 
nor  is  he  the  party  to  whom  application  was  made.  [Lord  Denman, 
C.  J.  The  mandamus  sought  for  is  to  be  directed  to  the  mayor  of  Eye ; 
there  is  always  a  mayor.]  Secondly,  the  applicant  was  not  qualified 
under  sect.  9  of  stat.  5  &  6  W.  4,  c.  76.  He  has  not  "  occupied  any 
house,  warehouse,  counting-house  or  shop"  within  the  borough,  but  only 
part  of  a  house.  That  section,  indeed,  does  not  use  the  word  "  actu- 
ally," like  stat.  1  W.  4,  c.  18,  s.  1,  which  was  relied  on  in  Rex  v.  St. 
Nicholas,  Rochester,  5  B.  &  Ad.  219,  (27  E.  C.  L.  R.)  ;(J)  but  the  word 
4fc  occupy"  is  material;  and  it  is  not  satisfied  by  a  partial  occupation; 
otherwise  a  single  house  might  give  a  qualification  to  as  many  persons 
as  it  contained  rooms.    The  Court  will  support  the  finding  of  the  mayor 

(a)  It  was  stated,  in  the  course  of  argument,  that  Mr.  Manning  had  died. 

(b)  See  Rex  v.  St.  Nicholas,  Cokhenttr,  2  A.  &  E.  699,  (29  £.  C.  L.  R. ;)  Rex  v.  St.  QUe*> 
i»the~Fieldi,  4  A.  &  E.  496,  (31  £.  C.  L.  R.) 
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and  assessors  as  to  the  fact  unless  it  be  manifestly  against  evidence,  as 
in  the  case  of  a  verdict. 

Rogers,  contra.  First,  as  to  the  objection  that  the  year  for  which 
the  roll  was  made  has  expired.  [Lord  Denman,  C.  J.  There  is  no- 
thing in  that  objection.]  The  second  question  is,  whether  a  householder 
who  lets  off  a  part  of  his  house  ceases  to  be  occupier,  for,  as  to  Neobard 
having  sworn  that  the  tenant  was  not  a  lodger,  that,  on  comparing  the 
affidavits,  clearly  shows  no  more  than  that  the  tenant  did  not  sleep  in 
the  house.  Rex  v.  St.  Nicholas,  Rochester,  was  expressly  decided  on 
the  word  "actual,"  in  1  W.  4,  c.  18,  s.  1,  which,  the  Court  held,  made 
constructive  occupation  insufficient.  But  under  stat.  6  G.  4,  c.  57,  s. 
2,  where  the  word  "actual"  is  not  used,  a  constructive  occupation,  by 
living  in  part  and  underletting  part,  is  sufficient ;  Rex  v.  Ditcheat,  9  B. 
&  C.  176,  (17  E.  C.  L.  R.)  The  judgment  of  the  majority  of  the  Court 
in  that  case  was  confirmed  in  Rex  v.  Great  Bentley,  10  B.  &  C.  520, 
(21  E.  C.  L.  R.)  The  same  point  was  expressly  ruled,  as  to  the  quali- 
fication of  voters  for  aldermen  of  London,  under  stat.  11  Gr.  1,  c.  18, 
ss.  7,  8,  in  Fludier  v.  Lombe,  Ca.  K.  B.,  Temp.  Hardw.  307.  Under 
the  Irish  Reform  Act,  stat.  2  &  3  W.  4,  c.  88,  s.  5,  one  qualification  of 
electors  for  cities,  being  counties  of  cities  or  towns,  is  the  holding  or 
occupying,  as  tenant  or  owner,  any  house,  warehouse,  counting-house, 
or  shop ;  and  under  this  act  it  was  decided  in  Duigenans  Case,  1  Al- 
cock's  Registry  Cases  Reserved,  114,  by  ten  Irish  judges  against  one, 
that  a  householder,  who  had  let  to  a  lodger  part  of  a  10Z.  house,  and 
occupied  the  remainder,  which  remainder  was  not  worth  10Z.,  had  a  right 
to  vote.  There  Crampton,  J.,  who  delivered  the  judgment  of  the  ma- 
jority, after  citing  Phillips's  Case,  1  Alcock's  Registry  Cases  Reserved, 
20,  used  the  following  language.  "  The  claimant  must  be  the  occupier 
of  an  entire  house,  and  he  must  in  contemplation  of  law  be  the  sole 
occupier  of  that  house ;  not  that  he  must  be  a  solitary  resident  therein, 
but  that  he  alone  occupies  as  owner  or  tenant,  and  that  all  the  other 
residents  are  such  only  by  his  permission,  and  under  his  authority.  The 
owner  or  tenant  of  the  house,  he  who  has  the  dominion  over  the 
outer  door,  who  is  the  permanent  possessor  of  the  outer  door,  'the 
householder,'  and  in  that  capacity  liable  to  the  payment  of  rents  and 
rates,  may  be  thus  deemed  to  be  the  legal  occupier  of  the  whole  house, 
though  certain  parts  of  the  house  are  in  fact  occupied  by  lodgers.  These 
are  all  but  inmates  of  the  house,  more  or  less,  under  the  control  of  the 
householder,  and  they  are  not  occupiers  within  the  statute.  There  can 
bs  but  one  occupier  of  a  house,  in  the  legal  acceptation  of  the  term, 
entitled  to  register.  If  indeed  the  letting  to  lodgers  be  of  such  a  cha- 
racter as  to  make  each  tenement  a  separate  house,  it  may  be  otherwise, 
as  where  a  portion  of  a  house  is  cut  off  from  the  residue,  and  provided 
with  a  separate  entrance,  with  exclusive  dominion  over  that  entrance ; 
but  where  the  house  (as  here)  is  one  house,  there  can  be  in  legal  lan- 
guage but  one  occupier ;  he  must  be  the  sole  occupier ;  but  he  may 
occupy  by  himself,  his  family,  and  such  inmates  as  he  chooses  to  intro- 
duce in  addition  to  his  family." 

Lord  Denman,  C.  J.  There  can  be  no  doubt  whatever  upon  the 
question.     The  rule  must  be  tnade  absolute. 

Littledalb,  Williams,  and  Coleridge,  Js.,  concurred. 

Lord  Denman,  C.  J.,  in  answer  to  a  question  from  counsel,  said  that 
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the  rule  must  follow  the  terms  of  the  rule  nisi,  and  that  the  case  must 
be  considered  to  stand  as  at  the  time  of  obtaining  such  rule  nisi. 

"Ordered,  that  a  writ  of  mandamus  issue,  dn-ected  to  the 
mayor  of  the  borough  of  Eye,  in  the  county  of  Suffolk, 
commanding  him  to  insert  the  name  of  John  Neobard  upon 
the  burgess  roll  of  the  said  borough." 

The  QUEEN  against  The  Same. 
In  the  Matter  of  ROBERT  LAIT. 

A  rule  nisi  was  also  obtained  in  Michaelmas  term,  1837,  against  the 
sa me  mayor,  for  a  mandamus,  calling  upon  him  to  insert  the  name  of 
Robert  Lait  in  the  burgess  roll  of  the  same  borough. 

B.  Andrews  and  Byles  now  showed  cause,  and  Rogers  supported  the 
rule.  The  objection  to  Lait's  qualification  was,  that  he  had  executed  a 
conveyance,  by  bill  of  sale,  of  the  house  in  respect  of  which  he  claimed. 
The  Court  Was  of  opinion  that  the  bill  of  sale  did  not,  by  its  terms, 
convey  the  house  from  the  assignor,  and  that  his  qualification  was  good. 
A  peremptory  mandamus  was  asked  for  on  behalf  of  the  prosecutor, 
and  sect.  24  of  stat.  7  W.  4  and  1  Vict.  c.  78  was  referred  to,  which 
enacts  that  it  shall  be  lawful  for  a  person  whose  name  has  been  expunged 
to  apply  "  before  the  end  of  the  term  then  next  following,  to  the  Court 
of  King's  Bench  for  a  mandamus"  to  insert  his  name,  "and  thereupon 
for  the  Court  to  inquire  into  the  title ;"  and,  "  if  the  Court  shall  award 
such  mandamus,"  the  mayor  shall  be  bound  to  insert  the  name,  &c. 
[Lord  Denman,  C.  J.  The  mandamus  there  meant  must  be  a  manda- 
mus in  the  usual  form,  calling  for  a  return.  It  would  be  very  incon- 
venient for  the  Court  to  try  the  question  on  affidavits.]  If  the  act  does 
not  give  a  peremptory  mandamus  in  the  first  instance,  a  party  whose 
name  is  expunged  must  almost  always  fail  of  having  it  restored  during 
the  year.  The  revision  taking  place  in  October,  he  cannot  move  for  a 
mandamus  till  the  Michaelmas  term ;  and,  if  the  return  gives  rise  to  an 
issue  in  fact,  the  trial,  if  at  the  assizes,  cannot  take  place  till  the  Spring, 
and  then  there  may  be  questions  of  law  raised,  which,  when  there  is 
much  business  before  the  Court,  cannot  for  a  long  time  be  disposed  of; 
and,  until  final  judgment  on  the  whole  record,  there  can  be  no  peremp- 
tory mandamus:  Regina  v.  Baldwin,  8  A.  &  E.  947,  (35  E.  C.  L/R.) 
[Littledale,  J.  We  cannot  make  the  state  of  business  before  the  Court 
a  reason  for  our  decision  on  this  point.]  There  have  been  instances  in 
which  a  mandamus  has  issued  immediately,  in  the  case  of  an  annual 
office.  [Lord  Denman,  C.  J.  Even  in  such  cases,  though  we  often 
grant  the  writ  in  the  first  instance,  it  is  not  a  peremptory  mandamus.] 

Per  Curiam,  Rule  absolute  for  a  mandamus, 

(as  in  the  preceding  case). 

The  QUEEN  against  the  Same. 

In  the  Matter  of  UNGLESS. 

A  kule  nisi  had  been  obtained  as  in  the  two  preceding  cases.  The 
objection  to  the  prosecutor's  qualification  was,  that  he  had  not  occupied, 
and  been  rated  for,  any  house,  &c,  according  to  stat.  5  &  6  W.  4,  c. 
76,  8.  9.     The  material  facts,  as  they  appeared  on  the  prosecutor's 
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affidavit  in  support  of  the  rule  were,  that,  in  December,  1835,  "thia 
deponent  let  jo  his  son,  William  Henry  Ungless,  a  cellar  which  was 
underneath  the  house  in  respect  of  which  this  deponent  had  been  and 
still  is  rated  as  aforesaid,  and  also  that  there  was  an  internal  communi- 
cation between  the  said  house  and  cellar,  and  that  the  said  W.  H. 
Ungless  occupied  and  used  the  said  cellar  as  a  warehouse,  and  was  rated 
to  the  poor  of  the  said  borough  and  parish  of  Eye  in  respect  thereof." 

B.  Andrews,  with  whom  was  Byles,  now  showed  cause.  Ungless 
underlet  part  of  the  house ;  and  did  not  continue  to  occupy  that  part. 
His  son  was  not  a  lodger,  but  occupied  the  cellar  apart  as  a  warehouse. 
Even  if  the  occupation  was  the  father's,  he  has  not  been  rated  for  the 
cellar. 

Rogers,  contra.  This  is  not  like  the  ordinary  underletting  of  a  room. 
The  house  and  cellar  are  the  subjects  of  a  several  and  independent 
occupation,  the  one  as  a  dwelling,  the  other  as  a  warehouse.  The  pro- 
secutor, therefore,  was  the  occupier  of  a  perfect  house,  putting  the 
cellar  out  of  consideration.  It  is  as  if  there  were  stables  communicating 
with  the  residence  by  a  covered  passage ;  the  house  would  not  the  less 
be  an  entire  house  because  it  had  that  addition.  No  difficulty  arises 
here  as  under  the  settlement  acts,  59  G.  3,  c.  50,  6  G.  4,  c.  57,  and  1 
W.  4,  c.  18,  because  the  words  "separate  and  distinct,"  which  are 
material  under  those  statutes,  do  not  occur  in  stat.  5  &  6  W.  4,  c.  76,  s. 
9.  [Coleridge,  J.  Do  you  say  that  it  would  make  any  difference  if 
the  undertenant  occupied  the  cellar  as  a  dwelling,  or  slept  and  took  his 
meals  at  the  stables  ?  Can  the  nature  of  what  the  householder  retains 
be  altered  by  the  use  made  of  what  is  separated  ?]  In  either  case  the 
householder  would  be  rated,  and  qualify,  in  respect  of  the  house. 
[Coleridge,  J.  Then  you  would  say  the  same  if  the  ground  floor  were 
occupied  as  the  cellar  is  here,  or  as  the  stables  are  supposed  to  be.]  If 
it  were  let  as  chambers,  the  case  would  be  the  same.  If  the  internal 
communication  connected  all  the  parts  as  one  house,  it  would  be  other- 
wise. But  here  the  parts  are  used  for  entirely  distinct  purposes.  Rex 
v.  Great  and  Little  Usworth  and  North  Biddick,  5  A.  &  E.  261,  (31  E. 
C.  L.  R.,)  is  a  stronger  case  than  this.  [Coleridge,  J.  If  the  ground 
floor  were  let  to  a  person  who  used  it  as  a  warehouse,  and  the  second  to 
a  person  who  used  it  as  a  shop,  would  the  third  still  be  a  house?] 
Under  the  circumstances  relied  upon  here,  it  would. 

Lord  Denman,  C.  J.  It  is  very  difficult  to  say  that,  after  the  letting 
of  this  cellar,  a  complete  house  was  still  left,  notwithstanding  the  inter- 
nal communication.  If  we  were  to  decide  so  I  do  not  know  where  we 
should  stop ;  and  a  great  encouragement  would  be  given  to  the  splitting 
of  votes.     The  rule  must  be  discharged. 

Littledale,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  dlschargcd.(fl) 

The  QUEEN  against  The  Same. 

In  the  Matter  of  EVANS.— p.  679. 

This  was  a  similar  application.  The  prosecutor  claimed  in  respect 
of  a  house :  the  objection  was  that  he  occupied  only  part.  It  appeared 
by  the  prosecutor's  affidavit  that  "  the  house  so  occupied  by  deponent 

(a)  See  Rex  v.  Henley  upon  Thame*,  6  A.  &  E.  294,  (S3  E.  C.  L.  R.) 
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as  aforesaid  adjoined  another  house,  each  house  being  under  the  same 
roof,  and  which  said  other  house  had  been  for  the  last  three  ye:«rs  and 
upwards  previous  to  the  last  day  of  August,  1837,  and  still  is,  unoccu- 
pied ;  and  that  there  was  an  entrance  to  the  said  houses  by  means  of  a 
passage  into  which  the  doors  of  each  of  the  said  houses  opened,  both  on 
the  right  and  on  the  left,  and  that  there  was  also  but  one  staircase  to 
the  said  houses,  which,  in  case  the  said  other  house  had  been  occupied, 
would  have  been  used  by  the  tenant  thereof  in  common  with  deponent 
to  get  to  their  respective  sleeping  rooms."  He  was  rated  to  the  poor  in 
respect  of  the  premises  so  occupied  by  him. 

B.  Andrews,  with  whom  was  Byles,  now  showed  cause,  and  contended 
that  the  premises  on  each  side  of  the  passage  formed  only  parts  of  one 
house,  not  resembling  chambers,  because  neither  tenant  had  any  outer 
door  of  his  own. 

Rogers,  contra.  A  tenement  is  not  the  less  a  dwelling-house  because 
it  opens  upon  a  common  passage  or  common  staircase ;  Rex  v.  Bailey, 
Moody's  C.  C.  23.  [Littledalb,  J.  If  there  be  no  landlord  residing 
in  a  house,  half  a  dozen  different  persons  may  be  stated  to  have  dwelling- 
houses  within  it.]  Kitchen  on  Courts  Leet,  &c,  92,(a)  tit.  Inmates,  is 
one  of  the  authorities  showing  what  the  older  law  was  on  this  subject. 
[Littledale,  J.  It  does  not  appear  by  the  affidavits  here  that  there 
was  any  outer  door  opening  to  the  street.  Lord  Denman,  C.  J.  The 
doors  opening  on  a  common  passage  made  no  difference.  Coleridge, 
J.     The  passage  was  no  more  than  part  of  the  street.] 

Per  Curiam,  Rule  absolute, 

(a)  Jurisdictions;  or,  The  Lawful  Authority  of  Courts  Leet,  &c,  5th  ed. 


The  QUEEN  against  HOOKER.— p.  680. 

« 

Quo  warranto  information  for  exercising  a  borough  office.     The  ground  of  prosecution 
*     whs,  that  the  officers  presiding  at  the  election  were  not  qualified.     Defendant  pleaded 

that  he  was  duly  elected.     Pending  the  information,  stat.  7  W.  4  &  1  Vict.  c.  78,  passed. 

Prosecutor  thereupon  moved  for  a  stay  of  proceedings,  and  payment  of  costs  (down  to 

the  passing  of  the  act)  by  defendant,  under  sect.  20. 
Rule  absolute,  although  defendant  suggested  that  he  had  a  defence  independent  of  the 

statute  (not,  however,  specifying  its  nature),  and  offered  to  pay  all  costs  of  the  trial  if 

be  failed  in  establishing  such  defence. 

In  Hilary  term,  1836,  a  rule  was  made  absolute  for  a  quo  warranto 
information  against  the  defendant,  for  exercising  the  office  of  a  council- 
lor of  Ispswich.(a)  He  pleaded  several  pleas,  of  Trinity  term,  1836, 
alleging,  in  substance,  that  he  was,  on  December  26th,  1835,  duly  elected. 
While  the  information  was  depending,  July  17th,  1837,  the  royal  assent 
was  given  to  stat.  7  W.  4  &  1  Vict.  c.  78,  to  amend  stat.  5  &  6  W.  4, 
c.  76.  The  ground  of  the  present  information  being  that^he  bailiffs 
before  whom  the  defendant  was  elected  were  not  good  returning  officers, 
the  relator,  in  Michaelmas  term,  1837,  obtained  a  rule  to  show  cause 
why  the  proceedings  should  not  be  stayed,  and  costs  paid  to  him,  accord- 
ing to  stat.  7  W.  4  &  1  Vict.  c.  78,  s.  20.  The  affidavit  in  support  of 
the  rule  stated  that,  as  the  relator  was  advised,  -the  statute  having  now 

(a)  See  Rex  ▼.  Brume,  4  A.  &  E.  664,  (31  E.  C.  L.  it.,)  in  which  a  rule  for  a  quo  war- 
ranto against  the  mayor  was  made  absolute  at  the  same  time,  and  under  the  same  cir- 
cumstances. 
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passed,  the  election  was  made  valid,  and  the  act  (a)  would  be  an  answer 
to  any  further  proceeding  on  his  part. 

Ogle  now  showed  cause.  The  act  ought  not  to  be  held  compulsory 
ou  defendants  if  they  think  that  they  have  a  defence  independent  of 
sect.  1,(6)  and  do  not  wish  for  a  stay  of  procceedings.  If  the  case  goes 
to  trial,  and  the  defendant  fails  on  the  merits,  the  costs  now  claimed 
will  not  be  lost ;  and  the  relator  will  recover,  not  only  those,  but  the 
costs  of  trial,  which  the  judge  will  perceive  to  have  been  incurred  by 
his  not  now  availing  himself  of  the  statute.  The  defendant  is  willing 
that  the  rule  should  be  discharged  on  condition  of  his  paying  all  costs 
of  the  trial,  if  he  fails  in  establishing  a  defence  independent  of  the  act. 

Kelly  and  OyMalley,  contra.  If  it  appeared,  on  a  trial,  that  the  ob- 
jection was  cured  by  statute,  the  judge  would  not,  by  reason  of  any 
arrangement  .between  the  parties,  go  into  a  long  inquiry  as  to  merits 
which  would  have  become  immaterial.  [Coleridge,  J.  If  the  judge 
said,  u  this  is  an  idle  question,  and  I  will  not  try  it,"  would  that  entitle 
you  to  costs  ?]  It  would  not.  And  the  defendant  does  not  even  sug- 
gest by  his  affidavit  what  defence  he  has,  independent  of  the  statute, 
if  any  hardship  results,  it  is  the  act  of  the  legislature ;  and,  if  indivi- 
duals suffer,  defendants  in  general  are  benefited.  The  words  of  sect. 
20  exclude  any  option  on  their  part.  The  relator,  here,  applies  in  pro- 
per time,  and  is  entitled  to  relief,  according  to  Regina  v.  W.  Roberto,  7 
A.  &  E.  441. 

Lord  Denman,  C.  J.  You  ask  for  costs  only  down  to  the  passing  of 
the  act ;  and  that  application  is  within  the  authority  of  Regina  v.  TF. 
Roberts.     The  rule  must  be  absolute. 

Littledale,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  absolute. 

(a)  Sect.  1. 

\b)  The  defendant  put  in  an  affidavit  Betting  oat  bis  pleas,  but  not  stating  tbe  particular 
nature  of  bis  defence. 


The  QUEEN  against  HARRISON  GORDON  CODD,  Esquire.— p.  682. 

When  an  order  has  been  made  on  a  putative  father  for  the  payment  of  a  sum  named  so 
long  as  the  bastard  is  chargeable,  a  magistrate,  under  stat.  49  G.  3,  c.  68,  s.  3,  is  bound 
to  enforce  the  order  by  commitment,  on  proof  that  the  sum  is  in  arrear  and  the  child 
chargenble;  and  he  has  no  jurisdiction  to  inquire  whether  the  sum  is  too  large,  or 
•vhether  it  is  likely  to  be  all  applied  to  the  maintenance  of  the  child. 

By  an  order  of  two  justices  of  Middlesex,  21st  May,  1831,  James 
Woodard  was  adjudged  the  reputed  father  of  a  bastard  child,  then 
chargeable,  and  likely  to  continue  chargeable,  to  the  parish  of  St.  John, 
Hackney,  and  was  ordered  to  pay  the  parish  officers  13a.  towards  the 
maintenance  of  the  child  to  the  time  of  making  the  order,  and  7*. 
weekly  thenceforward,  so  long  as  the  child  should  be  chargcahle  to  the 
parish ;  the  mother  to  pay  6d.  weekly,  so  long  as  the  child  should  be 
chargeable,  in  case  she  should  not  nurse  and  take  care  of  it.  The  child 
continuing  chargeable,  Jhe  churchwardens  and  overseers  expended  7#. 
weekly  towards  its  maintenance.  Woodard  reimbursed  them  a  part: 
but,  on  30th  October,  1837,  he  was  in  arrear  15Z. ;  and  he  was  there- 
upon, under  warrant  of  a  justice  of  Middlesex,  brought  before  the  de- 
fendant, who  was  the  sitting  magistrate  at  Worship  Street  Police  Office, 
on  16th  November,  1837,  to  answer  the  churchwardens  and  overseen 
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for  his  refusal  to  pay.  On  the  hearing  it  was  proved  that  the  15?.  had 
been  expended,  and  was  owing  from  Woodard.  Woodard  refusing  pay- 
ment, the  defendant  was  required  to  commit  him  for  three  months,  with 
hard  labour,  unless  he  should  sooner  pay.  Mr.  Codd  refused  then  to 
do  so,  but  proposed  to  do  it,  if  the  guardians  of  the  poor  of  the  Hack- 
ney union  (under  whose  management  the  poor  of  the  parish  were  placed) 
would  take  the  child  from  the  mother  and  place  it  in  the  union  work- 
house, and,  after  deducting  from  the  7a.  the  expense  of  the  maintenance 
of  the  child,  place  the  residue  for  its  benefit  in  a  savings  bank.  The  . 
mother  refused  to  part  with  the  child;  and  the  guardians  of  the  union 
declined  to  take  it  from  her.  This  was  communicated  to  Mr.  Codd,  who 
then  refused  to  commit  Woodard.  The  only  excuse  offered  by  Woodard 
before  the  magistrates  was  that  7*.  a  week  was  more  than  was  necessary 
to  be  paid  by  him  towards  the  maintenance  of  the  child,  and  that  the 
mother  had  borne  an  illegitimate  child  twelve  years  before. 

On  affidavit  of  the  above  facts,  Piatt,  in  Hilary  term,  1838,  obtained 
a  rule  nisi  for  a  mandamus  commanding  Mr.  Codd  to  apprehend  and 
commit  Woodard  to  be  kept  to  hard  labour  for  three  months,  unless  he 
sooner  paid  the  money. 

The  defendant,  in  answer,  made  affidavit  that  it  appeared  to  him  that 
the  7*.  was  expended  generally  in  support  of  the  mother  and  two  bas- 
tards, and  not  solely  or  necessarily  upon  the  child  now  in  question ; 
that,  upon  Woodard  alleging  this,  Mr.  Codd  called  upon  the  overseers 
and  guardians  to  show  that  the  money  was  expended  on  the  bastard 
named  in  the  order :  and  that  an  assistant  overseer  of  the  parish  there- 
upon swore  that  the  money  was  paid  over  to  the  mother  without  requiring 
from  her  any  account  or  voucher  except  her  receipt.  That  the  mother 
was  then  sworn ;  and  that,  upon  her  evidence  (which  was  set  forth),  Mr. 
Codd  was  not  satisfied  that  the  money  was  expended  on  the  bastard 
named  in  the  order. 

Erie  now  showed  cause*  No  statute  authorizes  the  exacting  from  a 
putative  father  more  than  is  necessary  for  the  maintenance  of  the  child. 
Sect.  3  of  stat.  49  G.  3,  c.  68,  enacts  that,  when  such  putative  father 
is  brought  before  a  justice  for  not  paying  money  pursuant  to  an  order 
of  maintenance,  the  justice  shall  commit  the  party,  if  he  shall  not  pay 
such  sum  "as  shall  appear"  to  the  justice  to  be  due,  "or  shall  not  show 
to  such  justice  some  reasonable  and  sufficient  cause  for  not  so  doing." 
Properly  nothing  is  due  which  is  not  requisite  for  the  maintenance : 
and  the  facts  here  show  that  the  allowance  ordered  by  the  two  magis- 
trates covers  expenses  beyond  the  maintenance,  and  beyond  what  is 
requisite  for  that  purpose.  The  other  side  must  contend  that  the  magis- 
trate, when  called  on  to  commit,  has  no  power  to  inquire  into  the  appli- 
cation of  the  money.  That  was  not  the  intention  of  the  act.  The 
policy  of  stat.  18  Eliz.  c.  3,  s.  2,  was,  in  this  respect,  similar  to  that  of 
stat.  49  G.  3,  c.  68,  s.  3,  and  of  stat.  4  &  5  W.  4,  c.  76,  s.  76. 

Piatt,  contra,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J.  There  is  no  reasonable  doubt  on  this  point. 
The  putative  father  is  to  obey  the  order  as  long  as  the  child  is  charge- 
able to  the  parish.  If  he  chooses  to  pay  less  than  is  ordered,  then,  if 
that  payment  makes  the  child  not  chargeable,  the  order  will  not  take 
effect.  I  do  not  think  that  the  magistrate,  who  is  called  on  to  commit, 
can  inquire  whether  the  sura  mentioned  in  the  order  be  or  be  not  too 
large :  and  there  would  be  no  end  to  the  inquiry,  if  he  had  to  ascertain 
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whether  the  whole  sum  ordered  had  gone  to  the  maintenance  of  the 
child.  One  might  perhaps  wish  that  there  were  some  way  of  putting 
an  erid  to  the  order  when  the  relief  ceased  to  be  necessary :  but  it  would 
be  wrong  in  this  Court  to  take  such  a  power  on  itself. 

Littledale,  J.     The  order,  while  it  is  in  force,  must  be  obeyed. 

Williams,  J.,  concurred. 

Coleridge,  J.     In  effect,  this  is  an  attempt  to  repeal  the  order. 

Rule  absolute 


The  QUEEN  against  PECK  and  Others.— p.  686. 

A  count  for  conspiring  to  deceive  and  defraud  divers  of  her  Majesty's  subjects,  who  should 
bargain  with  defendants  for  the  sale  of  goods,  of  great  quantities  of  such  goods,  without 
making  payment,  remuneration,  or  satisfaction  for  the  same,  with  intent  to  obtain  profit  and 
emolument  to  defendants,  (not  stating  the  conditions,)  is  as  not  showing  that  the  conspiracy 
was  for  a  purpose  necessarily  criminal. 

Br.t  it  is  no  objection  that  the  count  does  not  name  the  parties  who  were  to  have  been  detrauatd. 

A  count  charging  that  defendants,  being  indebted  to  divers  persons,  conspired  to  defraud  them 
of  the  payment  of  such  debts,  and  in  pursuance  of  such  conspiracy  executed  a  false  and 
fraudulent  deed  of  bargain  and  sale  and  assignment  of  certain  goods  from  two  of  them- 
selves to  a  third,  with  intent  thereby  to  obtain  emolument  to  themselves,  is  bad  for  omitting 
to  show  in  what  respect  the  deed  was  false  and  fraudulent 

Error  from  the  Borough  Court  of  Quarter  Sessions,  Liverpool. 
Indictment  for  conspiracy.  The  first  count  stated  that  the  defendants, 
Thomas  Philip  Peck,  Joseph  Peck,  and  Samuel  Peck, "  falsely,  unlawful- 
ly, and  wickedly  did  conspire,  combine,  confederate,  and  agree  amongst 
themselves  to  deceive  and  defraud,  and  to  cause  and  procure  to  be 
deceived  and  defrauded,  divers  of  her  Majesty's  liege  subjects,  who  should 
bargain  with  the  said  Thomas  Philip  Peck,  and  Joseph  Peck  for  the  sale 
of  goods  and  merchandize,  of  great  quantities  of  such  goods  and  merchan- 
dize of  the  said  subjects,  of  great  value,  to  wit  2000/.,  without  making 
payment  or  other  remuneration  or  satisfaction  for  the  same,  with  intent 
to  obtain  and  acquire  to  the  said  Thomas  Philip  Peck,  and  Joseph  Peck, 
and  Samuel  Peck  divers  sums  of  money  and  other  profit  and  emolument ; 
to  the  evil  example,"  &c,  and  against  the  peace,  &c.  Second  count : 
that  the  said  T.  P.  Peck,  J.  Peck,  and  S.  Peck,  on,  &c,  at,  &c.  ("  they 
the  said  T.  P.  Peck  and  J.  Peck  having  heretofore  been,  and  then  and 
there  being,  in  partnership  trade  together;  and  being  then  and  there 
indebted  to  divers  persons  in  divers  large  sums  of  money,"  to  wit, 
10,000/.,)  "falsely,  unlawfully,  and  wickedly  did  conspire,  combine, 
confederate,  and  agree  amongst  themselves  to  deceive  and  defraud  the 
said  ci editors  of  them  the  said  T.  P.  Peck  and  J.  Peck  of  payment  of 
their  said  debts.  And  the  jurors,"  &c,  present  "  that  the  said  T.  P. 
Peck,  J.  Pock,  and  S.  Peck  afterwards,  to  wit,  on,"  &c,  at,  &c,  **  in 
pursuance  of  and  according  to  the  said  conspiracy,  combination,  con- 
federacy and  agreement  amongst  themselves  had,  falsely  and  unlawfully 
and  wickedly  did  make  and  execute,  and  cause  and  procure  to  be  made 
and  executed,  a  certain  false  and  fraudulent  deed  of  bargain  and  sale 
and  assignment  of  certain  fixtures,  stock  in  trade,  and  good  will,  of 
great  value,  of  and  belonging  to  the  said  T.  P.  Peck  and  J.  Peck,  by 
and  from  the  said  T.  P.  Peck  and  J.  Peck,  to  the  said  S.  Peck,  for  divers 
false  and  fraudulent  considerations,  with  intent  thereby  to  obtaiu  and 
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procure  to  the  said  T.  P.  Peck,  J.  Peck,  and  S.  Peck  divers  sums  of 
money  and  other  emolument,  to  the  great  damage  of  the  said  creditors, 
to  the  evil  example,"  &c.  The  defendants  were  convicted.  The  writ 
of  error  was  argued  in  this  term,  (u ) 

Murphy ,  for  the  defendant.  The  indictment  is  too  uncertain.  An 
indictment  must  be  so  far  precise  that  the  party  may  know  what 
charge  he  has  to  answer,  and  may  be  able  to  plead  his  acquittal  or  con- 
viction upon  it  to  a  future  indictment  on  the  same  facts :  4  Hawk.  P.  C. 
p.  29,  Book  2,  c.  25,  s.  59,  7th  (Leach's)  ed.,  (vol.  ii.  p.  312,  Curwood's 
ed.)  Several  instances  are  there  given  of  charges  which  are  too  gene- 
ral, as  "  having  spoken  divers  false  and  scandalous  words  against  J.  S. 
being  mayor  of  such  a  place ;"  or  that  defendant  was  a  "  common  de- 
famer,"  "common  conspirator,  and  such  like."  So,  in  sect.  71,  (p.  38, 
of  the  same  book, — page  319,  Curwood's  ed.,)  it  is  said  that  "those 
general  indictments  which  anciently  seem  to  have  been  allowed  for  suf- 
fering divers  bakers  to  bake,  &c,  against  the  assize,  &c,  or  for  disrraining 
divers  persons  without  cause,  &c,  have  by  the  later  authorities  been 
holden  insufficient  for  their  uncertainty  in  not  naming  some  persons  in 
particular  who  were  so  suffered  to  bake,  or  distrained."  Rex  v. 
Roberts,  1  Show.  389 ;  Rex  v.  Gibbs,  1  Stra.  497 ;  Rex  v.  Gilbert, 
1  East,  583 ;  Rex  v.  Robe ,  2  Stra.  999,  are  also  instances  of  improper  gene- 
rality. If  the  indictment  charges  an  offence  committed  against  persons 
who  cannot  be  known,  it  should  state  that  they  are  unknown  to  the 
jurors ;  Rex  v.  Gibbs.  In  Rex  v.  Gill,  2  B.  &  Aid.  204,  which  may  be 
cited  for  the  Crown,  the  indictment  was  held  good,  because  it  showed 
a  completely  formed  conspiracy  to  cheat  certain  individuals  who  were 
named,  though  it  did  not  state  the  means  by  which  the  conspiracy  was 
to  be  carried  into  effect.  [Coleridge,  J.  Here  is  a  conspiracy  stated, 
to  defraud  future  customers.]  The  indictment  should  have  added,  "  to 
the  jurors  unknown."  [Coleridge,  J.  They  were  not  known  to  any 
body  at  that  time.]  If  the  indictment  does  not  set  out  any  overt  acts, 
it  should  at  least  show  that  the  conspiracy  was  to  effect  something  by 
specific  means,  which  were  illegal,  as  by  false  pretences.  That  was 
done  in  Rex  v.  Gill.  The  indictment  in  Rex  v.  Foiole,  4  Car.  &  P.  592, 
(19  E.  C.  L.  R.  540,)  charged  that  the  defendants  had  conspired  ",to 
cheat  and  defraud  the  just  and  lawful  creditors"  of  Fowle ;  and  Lord 
Tenterden  held  the  count  "  much  too  general,"  saying,  "  It  does  not 
state  what  was  intended  to  be  done,  or  the  persons  to  be  defrauded." 
In  the  present  case,  the  conspiracy  may  have  been  merely  not  to  .pay 
debts.  And,  as  the  indictment  does  not  charge  a  conspiracy  to  do  any 
thing  criminal  in  itself,  it  ought  to  show  some  subsequent  overt  act 
amounting  to  an  offence;  Rex  v.  Seward,  1  A.  &  E.  706,  (28  E.  C.  L. 
R.  185.)  All  that  appears  here  is  a  combination  to  get  goods  without 
payment,  for  the  purpose  of  gaining  by  them.  [Littledale,  J.  A 
conspiracy  to  defraud  is  stated.]  The  words,  it  is  true,  are  "  to  deceive 
and  defraud"  "  divers  of  her  Majesty's  liege  subjects,"  "  of  great  quan- 
tities of  such  goods :"  but,  as  other  words  are  added,  the  context  must 
be  looked  to ;  and  that  is  "  without  making  payment"  for  the  same. 
It  is  consistent  with  the  allegations,  that  the  defendants  may  have  en- 
deavoured to  get  the  goods  to  sell  on  commission.  The  conspiracy 
itself,  therefore,  is  not  shown  to  have  been  criminal.  In  Rex  v.  De 
Berenger,  3  M.  &  S.  67,  the  indictment,  which  was  held  good,  set  forth 

(a)  January  28th.    Before  Lord  Denman,  G.  J.,  Littledale,  Williams,  and  Coleridge,  Ja, 
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a  conspiracy  to  procure  certain  results,  by  means  which  it  was  unlaw- 
ful to  use,  whether  they  took  effect  or  not ;  and  the  names  of  the  per- 
sons to  be  effected  were  not  material.  It  was  said  by  Bayley,  J.,  that, 
in  such  a  case,  "the  conspiracy  is  the  thing  which  constitutes  the 
crime."  Here,  the  conspiracy  itself  is  not  a  crime ;  the  criminality,  if 
any,  would  result  from  the  manner  in  which  the  conspiracy  was  carried 
into  effect  upon  the  persons  who  were  its  objects.  The  doctrine  gene- 
rally received  that,  in  conspiracy,  the  gist  of  the  offence  is  the  conspir- 
ing, as  it  is  stated  in  2  Hawk.  P.  C.  119,  book  I,  c.  72,  s.  2,  7th  ed.,* 
(vol.  i.  p.  444,  Curwood's  ed.,)  seems  properly  referable  to  the  class  of 
conspiracies  defined  in  stat.  33  Ed.  1,  stat.  2.  It  has  been  suggested, 
as  to  naming  parties,  that  future  customers,  being  unknown,  could  not 
be  named  ;  but  at  least  the  parties  mentioned  in  the  second  count,  to 
whom  T.  P.  Peck  and  J.  Peck  were  already  indebted,  might  have  been 
specified.  The  charge  in  the  second  count,  of  making  a  fraudulent 
deed,  imputes  no  offence;  for  it  is  not  stated  that  the  object  was  to 
defraud  the  creditors. 

Cottingham,  contri.  The  indictment  contains,  in  substance,  a  charge 
of  conspiracy  to  defraud.  In  Rex  v.  Seward,  1  A.  &  E.  71 3,  (28  E.  C.  L. 
R.  189,)  Lord  Denman,  C.  J.,  says,  "An  indictment  for  conspiracy  ought 
to  show,  either  that  it  was  for  an  unlawful  purpose,  or  to  effect  a  lawful 
purpose  by  unlawful  means."(a)  [Lord  Denman,  C.J.  I  do  not 
think  the  antithesis  very  correct.]  Here  the  indictment  sufficiently 
alleges  an  offence,  in  the  part  charging  a  conspiracy ;  and  a  statement 
of  unlawful  means  is  not  necessary.  In  Rex  v.  Eccles,[h)  the  indict- 
ment was  for  conspiring  by  indirect  means  to  prevent  H.  B.  from  exer- 
cising the  trade  of  a  tailor.  It  was  objected  that  the  means  ought  to 
have  been  specified :  but  Lord  Mansfield  said,  "  The  conspiracy  is 
stated,  and  its  object :  it  is  not  necessary  that  the  means  should  be 
stated."  And  Buller,  J.,  added,  "  If  there  be  any  objection,  it  is  that 
the  indictment  states  too  much :  it  would  have  been  good  certainly  if  it 
had  not  added, '  by  indirect  means ;'  and  that  will  not  make  it  bad." 
Here,  if  the  first  count  is  good  independently  of  the  words  "  without 
making  payment,"  those  needless  words  will  not  prejudice;  Rex  v. 
Phillips,  3  Camp.  75.  Rex  v.  De  Berenger,  shows  that  the  conspiracy 
is  "that  which  constitutes  the  crime,  and  that  the  offence  is  complete 
when  there  is  a  complete  concert  to  bring  about  the  illegal  purpose. 
The  language  of  Bayley  and  Damfier,  Js.,  is  strong  on  this  point.  So 
also  are  the  judgments  of  Abbott,  C.  J.,  Bayley,  and  Holroyd,  Js., 
m  Rex  v.  Gill,  2  B.  &  Aid.  204.  Rex  v.  Fowle,  4  Car.  &  P.  592,  (19 
E.  C.  L.  R.  540,)  was  not  a  precisely  similar  case  to  this ;  Lord  Tek- 
terdex  there  did  not  absolutely  decide  that  the  indictment  was  bad; 
and  the  sufficiency  of  it  became  ultimately  immaterial,  because  the  de- 
fondants  were  acquitted.  If  the  first  count  here  were  bad  for  the 
reasons  alleged,  the  second  is  sufficient,  for  that  states  an  unlawful  act 
done  in  pursuance  of  the  conspiracy. 

Murphy,  in  reply.  The  indictment  in  Rex  v.  Biers,  1  A.  &  E.  327, 
(28  E.  C.  L.  R.  98,)  was  held  bad,  though  it  contained  a  count  (brought 
to  the  notice  of  the  Court  in  argument)  averring  that  the  defendants 
conspired  "  by  divers  false,  artful,  and  subtle  stratagems  and  contri- 

(a)  See  also  Rfx  v.  Janes,  4  B.  &  Ad.  349,  (24  E.  C.  L.  R.  71.) 

(b)  Note  (<tt  to  Rex.  v.  Turner  13  East  230,  S.  C.  1  Leach  C.  C.  274. 
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varices,  as  much  as  in  them  lay  to  injure,  oppress^  aggrieve,  and  im- 
poverish E.  W.  and  T.  W.,and  to  cheat  and  defraud  them  of  their 
monies."  In  J' Vinson  v.  Stuart,  1  T.  R.  7  IS,  it  was  held  an  insufficient 
justification  of  a  libel  calling  plaintiff  a  swindler,  to  plead  that  he  had 
been  "  guilty  of  deceiving  and  defrauding  divers  persons,  with  whom 
he  had  had  dealings."  Much  of  the  reasoning  of  Ashhurst  and  Bul- 
ler,  Js.,  there,  is  applicable  to  this  case.  Rex  v.  Hamilton,  7  Car.  &  P. 
448,  (32  E.  C.  L.  R.  579,)  shows  what  information  the  prosecutor  may 
be  reasonably  expected  to  give  in  a  count  for  conspiracy;  and  the  first 
count  there,  which  Littledale,  J.,  held  to  be  a  proper  one,  stated  a 
conspiracy  to  obtain  goods  by  false  pretences,  &c,  from  persons  named. 
Whatever  might  have  been  the  effect  of  the  first  count  in  this  case  in- 
dependently of  the  words  "  without  making  payment,"  those  words, 
being  inserted,  cannot  be  overlooked. 

Cur.  adv.  vitft. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
reading  the  first  count  of  the  indictment,  his  Lordship  said, 

It  is  objected  that  this  count  does  not  state  what  particular  creditors 
the  defendants  meant  to  defraud.  But  we  are  of  opinion  that  there  is 
nothing  in  this.  If  the  offence  went  no  farther  than  the  general  con- 
spiracy, it  could  not  be  known  what  particular  persons  would  fall  into 
the  snare.  But  we  think  that  the  count  is  defective  in  not  stating,  with 
sufficient  particularity,  what  the  defendants  conspired  to  do.  It  states 
that  they  conspired  to  deceive  and  defraud  divers  of  her  Majesty's  sub- 
jects who  should  bargain  with  them  for  the  sale  of  goods,  of  great  quan- 
tities of  such  goods,  without  making  payment  or  other  remuneration  or 
satisfaction  for  the  same.  Now,  obtaining  goods  without  paying  is,  as 
Mr.  Murphy  argued,  not  necessarily  a  fraud :  the  words  might  apply 
to  the  obtaining  goods  to  sell  on  commission.  Therefore  we  are  of 
opinion  that  that  count  is  bad.  We  also  think  that  the  second  count  is 
defective  for  a  like  reason.  It  alleges  that  the  defendants,  in  pursuance 
of  the  conspiracy  there  mentioned,  did  make  and  execute  a  false  and 
fraudulent  deed  of  bargain  and  sale,  with  intent  thereby  to  obtain 
emolument  for  themselves:  but  it  does  not  state  in  what  respect  the 
deed  was  false  and  fraudulent;  and  therefore  we  have  only  the  prose- 
cutor's general  opinion  upon  this  point,  not  the  facts  on  which  it  is 
founded.     The  judgment  must  be  reversed. 

Judgment  reversed,  (a) 

(a)  See  Rex  ▼.  Richardson,  1  M.  &  Rob.  402. 
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B.  contracted  in  writing  to  work  for  plaintiff  in  his  trade,  and  for  no  other  person,  during  twelve 
months,  and  so  on  from  twelve  months  to  twelve  months,  until  B.  should  give  notice  of  quit- 
ting. 

Held,  that  such  agreement  was  invalid  under  stat  29  C.  2,  c  3,  s.  4.  for  want  of  mutuality. 

And  that  this  objection  might  be  taken  by  the  defendant  in  an  action  by  plaintiif  for  harlwuring 
B.,  who,  as  plaintiff  alleged,  had  quitted  him  without  proper  notice. 

Case.  First  count,  for  harbouring  William  Bradley,  the  plaintiff's 
servant,  who  had  unlawfully  left  his  service.  Second  count,  lor  entic- 
ing W.  B.,  the  plaintiff's  servant,  to  quit  him  without  leave.  Fieas.  1. 
Not  Guilty.  2.  That  W.  B.  was  not  plaintiff's  servant.  Issues  thereon. 
On  the  trial  before  Alderson,  B.  at  the  Yorkshire  Spring  Assizes,  1837, 
it  appeared  that,  on  August  17th,  1833,  William  Bradley  (mentioned  in 
the  declaration)  signed  the  following  agreement  with  the  plaintiff. 

"  Memorandum  of  an  agreement  made  the  17th  day  of  August,  1833, 
by  which  I,  William  Bradley,  of  Sheffield  in  the  county  of  York,  do 
agree  that  I  will  work  for  and  with  John  Sykes  of  Sheffield  aforesaid, 
manufacturer  of  powder  flasks  and  other  articles,  at  and  in  such  work 
as  he  shall  order  and  direct,  and  no  other  person  whatsoever,  from  this 
day  henceforth  during  and  until  the  expiration  of  twelve  months,  and 
so  on  from  twelve  months'  end  to  twelve  months'  end  until  I  shall  give 
the  said  John  Sykes  twelve  months'  notice  in  writing  that  I  shall  quit 
his  service." 

(Signed  by  Bradley  only.) 

Blackburne,  for  the  defendant,  objected  that  this  agreement  was  in- 
valid under  sect.  4  of  the  statute  of  frauds,  29  Car.  2,  c.  3,  as  showing 
no  consideration  for  the  promise  by  Bradley,  inasmuch  as  the  plaintiff 
was  not  bound  by  it  to  the  performance  of  any  duty  towards  him ;  and 
he  cited  Lees  v.  Whitcomb,  5  Bing.  34,  (15  E.  C.  L.  R.  357.)  The 
learned  Judge  reserved  leave  to  move  to  enter  a  nonsuit  on  the  objec- 
tion. 

It  appeared  that  Bradley  served  the  plaintiff  two  years  under  the 
agreement,  and  continued  serving  him,  without  any  fresh  contract,  dur- 
ing a  third  year,  but  that  at  the  expiration  of  that  year  he  left  the 
plaintiff  and  went  into  the  defendant's  service.  After  the  expiration  of 
the  first  two  years,  Bradley  had  given  the  plaintiff  a  notice  of  his  inten- 
tion to  quit  the  service.  The  sufficiency  of  the  notice  was  disputed  on 
'he  ensuing  argument  in  this  Court:  but,  as  the  judgment  did  not  turn 
ipon  it,  no  further  statement  on  the  subject  is  necessary.  The  jury 
found  a  verdict  for  the  plaintiff  on  the  first  count,  and  for  the  defendant 
on  the  second.  In  Easter  term,  1837,  Baines  obtained  a  rule  nisi  for 
entering  a  nonsuit.     In  the  present  term,  (a) 

Cresswell  and  Hoggins  showed  cause.  It  is  contended  on  the  other 
side  that  Bradley's  contract  with  the  plaintiff  was  not  to  be  performed 
within  one  year  from  the  making ;  and,  therefore,  by  sect.  4  of  stat 
29  Car.  2,  c.  3,  cannot  be  enforced  unless  there  was  a  valid  agreement 
in  writing.  But,  first,  this  is  not  a  case  within  the  statute.  The  origi- 
nal agreement  was  for  two  years  certain,  which  expired  in  August, 
1836 ;  afterwards,  and  when  this  action  accrued,  Bradley  was  serving 

(a)  January  22d.    Before  Lord  Denman,  C.  J.,  Littledale,  and  William*,  Ja. 
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only  from  year  to  year.  That  subsequent  service  might  have  been  in- 
definitely continued  ;  but  sect.  4  of  the  statute  does  not  attach  merely 
because  the  engagement  may  possibly  extend  over  more  than  one  year. 
It  miy  be  inferred  from  Boydellv.  Drammond,  11  East,  142,  that  the 
prolongation  must  be  distinctly  contemplated.  Supposing,  here,  an 
imperfect  agreement  for  two  years,  under  which  the  parties  have  acted, 
there  might  afterwards  be  a  valid  unwritten  contract  for  a  continuance 
of  the  service  from  year  to  year;  and  the  former  agreement  might  be 
looked  at  to  ascertain  the  terms,  so  far  as  they  had  been  reduced  to 
writing,  upon  which  the  parties  meant  to  go  on.  The  consideration 
for  Bradley's  service,  which  does  not  appear  in  the  written  instrument, 
might,  under  the  yearly  contract,  be  added  by  parol.  It  is  as  if  a 
tenant  had  been  let  into  premises  under  an  irregular  demise,  and  had 
continued  to  hold,  after  the  contemplated  term,  without  further  stipula- 
tion :  the  instrument  of  demise  would  be  looked  to  for  the  terms  of  the 
continued  holding ;  and,  if  it  did  not  specify  a  rent,  the  unwritten  agree- 
ment of  the  parties  might  supply  that  defect.  The  objections  to  this 
contract  are,  first,  that  it  is  void  for  want  of  mutuality.  It  is  true,  that 
the  agreement  was  signed  only  by  Bradley;  but  the  statute  requires 
only  the  signature  of  the  party  to  be  charged.  Laythoarp  v.  Bryant, 
2  New  Ca.  735,  (29  E.  C.  L.  R.  469,)  decides  this  point.  It  will  be 
said  that  nothing  is  stipulated  on  the  plaintifPs  part,  by  way  of  considera- 
tion for  Bradley's  service;  and  Lees  v.  Whit  comb,  5  Bing.  34,  (15 
E.  C.  L.  R.  357,)  will  be  cited:  but  the  reasons  given  by  the  three 
learned  Judges  for  their  decision  in  that  case  do  not  entirely  agree ; 
Best,  C.  J.,  seems  to  rest  his  on  the  ground  of  variance  ;  and  Gaselee, 
J.,  expresses  a  doubt.  [Lord  Denman,  C.  J.  The  action  there  was 
between  the  master  and  servant.]  And  in  the  present  case,  if  the 
written  agreement  only  were  looked  to,  the  law  would  imply  a  promise 
by  the  master  to  pay  wages,  and  a  quantum  meruit  would  lie  for  them. 
That  being  so,  Bradley  should  have  given  notice  according  to  the  written 
contract,  ending  with  the  year:  not  having  done  so,  he  was  still  servant 
to  the  plaintiff  when  he  joinei  the  defendant.  (The  argument  as  to 
notice  is  omitted ;  Beeston  v.  Colly er,  4  Bing.  309,  ( 1 3  E.  C.  L.  R.  444 ;) 
and  Williams  v.  Byrne,  7  A.  &  E.  177,  (34  E.  C.  L.  R.  74,)  were  cited.) 
Even  if  the  contract  here  was  invalid,  a  third  person  cannot  take  advan- 
tage of  the  defect :  it  is  a  sufficient  answer  to  the  defendant,  that 
Bradley  was  the  plaintiff's  servant  de  facto;  Barber  v.  Dennis,  1  Salk. 
68  ;  Keane  v.  Boycott,  2  H.  Bl.  51 1. 

Baines  and  Ogle,  contra.  Bradley  was  not  even  servant  de  facto  to 
the  plaintiff.  The  original  agreement  was,  in  effect,  for  two  years 
certain ;  Birch  v.  Wright,  judgment  of  Bulleb,  J.,  1  T.  R.  378  ;  Denn 
dem.  Jacklin  v.  Cartwright,  4  East,  29 ;  (a)  4  Bac.  Abr.  836,  tit. 
Leases  and  terms  for  Years,  (It,)  (7th  ed.;)  therefore  it  required  a 
regular  memorandum  in  writing ;  and  the  written  instrument  here 
produced,  not  being  conformable  to  the  statute,  is  a  nullity,  and  cannot 
be  referred  to  for  any  purpose.  In  the  cases  of  landlord  and  tenan* 
which  have  been  referred  to,  a  new  tenancy  has  been  held  to  commence 
on  the  terms  of  the  former  holding,  but  not  till  those  terms  have  beeu 
recognised  on  the  part  of  the  tenant,  as  by  payment  of  the  rent.  Here 
the  servant  professed  to  treat  the  agreement  for  two  years  as  a  nullity. 
It  may  be  that  the  instrument  did  not  require  the  signature  of  both 
{a)  See  Doe  dem.  Chadborn  ▼.  Green,  ante,  p.  233. 
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parties  ;  but  at  least  it  should  have  expressed  both  the  promise  by  one 
and  the  consideration  moving  from  the  other.     In  Lees  v.  Whitcomb% 

5  Bing.  34,  (15  E.  C.  L.  R.  357,)  Burrough,  J.,  distinctly  founds  his 
judgment  on  the  want  of  an  expressed  consideration.  The  true  con- 
struction of  stat.  29  Car.  2,  c.  3,  s.  4,  is,  that  an  agreement  not  drawn  up  in 
the  manner  there  prescribed  is  absolutely  void  ;  Birhmyr  v.  Darnell, 
1  Silk.  27  ;  Carrington  v.  Roots,  2  M.  &  W.  248.  In  the  latter  case 
a  distinction  was  suggested  between  sect.  4  of  the  Statute  of  Frauds 
and  sect.  17,  but  without  success;  and  the  whole  Court  held  that  the 
contract,  not  being  made  conformably  to  sect.  4,  was  void.  This  case, 
therefore,  differs  from  Keane  v.  Boycott,  2  H.  Bl.  511,  where  the  coi 
tract  which  the  defendant  sought  to  impeach  was  voidable  only.  Aim* 
here,  if  the  contract  was  merely  voidable,  Bradley  had  exercised  his 
option  of  avoiding  it  when  the  defendant  received  him.  On  the  want  of 
mutuality,  Young  v.  Timmins,  1  Cro.  &  J.  331.  S.  C.  1  Tyr.  226,  is  a 
direct  authority.  It  is  indeed  suggested  that  a  consideration  on  the 
master's  part,  namely,  payment,  may  be  inferred  from  the  terms  of  this 
agreement.  [Lord  Denman,  C.  J.  I  do  not  see  how  we  can  infer  that 
as  a  consideration  for  his  confining  himself  to  the  one  employer,  be- 
cause any  person  with  whom  he  worked  would  be  obliged  to  pay  him.] 
It  is  contended  on  the  other  side  that,  assuming  this  contract  to  be  void 
by  the  statute,  a  third  party  cannot  take  advantage  of  it ;  but  Hex  v. 
Hipswell,  8  B.  &  C.  466,  (15  E.  C.  L.  R.  267;)  Bex  v.  Gravesend,  3  B. 

6  Ad.  240,  (23  E.  C.  L.  R.61 ;)  Smith  v.  Birch,  1  Bott,  509,  pi.  628,  6th 
ed.,  and  Gye  v.  Feiton,  4  Taunt.  876,  show  the  contrary.  Where 
indeed  the  master  sues  for  an  injury  done  to  his  servant,  the  defendant 
cannot  allege  that  the  contract  between  those  parties  is  null ;  but  here 
the  servant  himself  sought  to  take  advantage  of  the  nullity.  On  the 
plea  of  Not  Guilty,  the  scienter  is  a  material  part  of  the  issue ;  Thomas 
v.  Morgan,  2  Cro.  M.  &  R.  496.  S.  C.  5  Tyr.  1085 :  and  can  it  be  said 
here  that  the  defendant  knew  Bradley  to  be  the  plaintiiPs  servant  ? 
[Lord  Denman,  C.  J.  All  we  can  assuipe  on  the  subject  is,  that  Brad- 
ley told  the  defendant  the  truth.  Then  the  question  is  whether  or  not, 
under  the  circumstances,  the  contract  was  actually  void,  not  what 
Bradley's  opinion  may  have  been.] 

Cur.  adv.  vult. 
Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
There  were  two  pleas  in  this  case,  on  which  issue  was  joined ;  Not 
Guilty  ;  and  that  William  Bradley  was  not  the  plaintiff's  servant.  To 
prove  that  Bradley  was  servant,  a  contract  was  put  in,  the  operation 
of  which  was  entirely  on  one  side.  It  bound  Bradley  to  serve  the 
plaintiff,  and  no  other  person,  for  a  specified  time,  and  not  to  leave  the 
service  without  giving  twelve  months'  notice.  After  the  stated  time 
had  expired,  Bradley  gave  notice,  to  which  the  plaintiff  objected.  Brad- 
ley afterwards  left  the  service.  We  think  that  the  agreement  put  in  was 
no  contract  of  service  ;  for  it  was  altogether  on  one  side.  Bradley  was 
to  Serve  one  person  only ;  but  that  one  was  not  bound  to  employ  him. 
It  was  contended,  for  the  plaintiff,  that  a  promise  must  be  implied,  on 
the  master's  part,  to  pay  Bradley  for  his  labour ;  but  that  would  be  the 
same  in  any  service  to  which  Bradley  might  engage  himself:  it  is  no 
consideration  for  this  contract.  Then  it  was  argued,  on  the  authority 
of  Keane  v.  Boycott,  2  H.  Bl.  511,  that  the  objection  was  not  one 
which  a  third  person  could  take  ;  and  that  might  be  so  in  a  case  where 
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the  servant  was  de  facto  continuing  in  the  service ;  but  not  here,  where 
he  had  quitted  his  master,  and  taken  his  chance  in  hiring  himself  to  the 
defendant. 

Rule  absolute. 


In  the  Matter  of  Arbitration  between  ROBERT  GREENWOOD  and 
JONATHAN  and  ANTHONY  TITTERINGTON.— p.  699. 

Where  arbitrators  are  empowered  to  choose  an  umpire,  and  having  differed  in  their  nominations, 
make  the  appointment  by  lot,  and  then  inform  the  litigating  parties  "  that  they  have  mutually 
choaen"  A.  B.  to  be  umpire,  and  the  parties  thereupon  assent  to  the  choice,  neither  party  is 
bound  by  such  acquiescence,  if  given  in  ignorance  of  the  real  state  of  facts. 

An  award  was  set  aside  on  motion,  it  appearing  by  the  affidavits  that  a  communication  was  made 
as  above,  and  the  choice  assented  to ;  but  it  not  appearing  whether  the  parties  assenting  (and 
one  of  whom  now  objected)  knew  at  the  time  of  such  assent,  how  the  appointment  had  taken 
place. 

Cresswell,  in  Michaelmas  term,  1838,  obtained  a  rule  to  show 
cause  why  the  award  made  between  these  parties  should  not  be  set 
aside,  on  the  ground,  among  others,  that  the  umpire  was  not  properly 
appointed.  The  submission  to  arbitration  was  by  agreement,  giving 
power  to  two  arbitrators,  Whitaker  and  Postlethwaite,  to  appoint  an 
umpire,  who  was  to  be  chosen  before  proceeding  to  hear  evidence.  At 
the  first  meeting  of  the  arbitrators,  Whitaker  named  one  umpire  and 
Postlethwaite  another ;  and  the  choice  between  them  was  decided  by 
ballot.  It  appeared  by  the  affidavits  in  opposition  to  the  rule  that, 
before  proceeding  to  further  business,  the  arbitrators  informed  the 
parties  "  they  had  mutually  chosen  Mr.  Edward  Atkinson  to  be  um- 
pire ;"  and  the  parties  approved  of  such  choice.  The  award  was  made 
by  the  umpire  and  one  of  the  arbitrators. 

•Alexander  now  showed  cause.  The  choice  of  an  umpire  by  lot 
does  not  invalidate  the  award  in  this  case,  because  it  must  be  inferred, 
from  the  statements  before  the  Court,  that  the  litigating  parties  under- 
stood what  had  been  done.  The  contrary  is  not  suggested  by  the  affi- 
davits in  support  of  the  motion.  The  rule  on  this  subject  is  to  be  col- 
lected from  the  cases  of  Ford  v.  Jones,  3  B.  &  Ad.  248,  (23  E.  C.  L.  R. 
51 ;)  In  the  Matter  of  Tnnno  and  Bird,  5  B.  &  Ad.  488,  (27  E.  C.  L.  R. 
107  ;)  In  the  Matter  o/Jamieson  and  Binns,  4  A.  &  E.  945,  (31  E.  C. 
L.  R.  231.) 

Cresswell,  contra,  was  not  heard. 

Lord  Denman,  C.  J.  The  presumption,  at  all  events,  is  against  the 
election  of  an  umpire  by  lot.  Such  a  transaction  should  at  least  be  fully  ex- 
plained. It  should  appear  that  each  arbitrator  exercised  his  judgment  on 
the  fitness  of  the  person  to  be  balloted  for,  and  that  the  parties  knew  of 
the  course  about  to  be  adopted.  Here  it  is  not  clear  that  the  parties  had 
that  advantage,  or  that  each  of  the  arbitrators  knew  both  the  persons 
proposed  as  umpires.  The  litigating  parties,  it  appears,  were  told  that 
the  arbitrators  had  chosen  Atkinson ;  but  that,  if  implying  that  they  had 
exercised  their  judgment,  might  be  a  complete  misrepresentation. 

Littledale,  J.  In  a  case  which  came  before  me  lately  in  the  Bail 
Court,  (a)  I  examined  all  the  previous  decisions,  and  considered  it  es- 
tablished that  the  nomination  of  an  umpire  ought  to  be  matter  of  choice, 
aot  of  chance,  unless  the  parties  consent  to  an  appointment  by  lot  5  and 

(a)  Probably  In  the  Matter  of  Hodson  and  Dreivry,  7  DowL  P.  C.  569. 
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that  the  confidential  clerks  of  the  attorneys  were  not  competent  to  bind 
their  principals  and  the  parties  by  such  a  consent.  I  agree  in  the  general 
principle  that,  unless  there  be  a  clear  consent,  the  nomination  by  chance 
is  wrong.     The  rule  must  be  absolute. 

Williams,  J.  I  am  of  the  same  opinion.  The  assent  was  given  on 
the  supposition  that  the  arbitrators  had  done  their  duty  and  exercised  a 
discretion. 

Coleridge,  J.  The  assent,  given  in  ignorance,  was  no  assent  The 
parties  were  told  that  the  arbitrators  had  exercised  a  choice :  that  was 
very  different  from  their  being  informed,  as  the  fact  was,  that  each  had 
had  an  opinion  against  one  of  the  proposed  umpires.  In  the  case  In  the 
Matter  of  Tunno  and  Bird,  5  B.  &  Ad.  488,  (27  E.  C.  L.  R.  107,)  the 
party  moving  against  the  award  had  given  his  assent  with  full  know- 
ledge of  the  intended  mode  of  appointment. 

Rule  absolute. 


Sir  JACOB  ASTLEY,  Baronet,  against  JOY.— p.  702. 

A  certificate  for  full  costs,  under  Reg.  Gen.  HiL  Vac  4  W.  4,  Direction?  to  taxing  officer*, 
where  a  cause  is  tried  before  a  judge  and  less  then  20/.  recovered,  must  be  given  by  the  judge 
himself;  and  if,  from  an  unavoidable  cause,  as  the  judge's  death,  it  cannot  be  obtained  from 
him,  the  Court  cannot  direct  it  to  be  entered  on  the  postea.  Although  the  cause  was  referred 
at  nisi  prius  to  an  arbitrator,  who,  on  giving  his  decision,  stated  that  it  was  fit  to  be  tried  by 
a  judge. 

This  was  an  action  for  a  balance  of  rent,  &c.  The  cause  came  on 
for  trial  before  Park,  J.,  at  the  last  Norfolk  assizes ;  and,  after  it  had 
been  partly  heard,  a  verdict  was  taken  for  the  plaintiff,  and  the  cause 
referred  to  a  barrister,  to  certify  as  to  the  amount  of  damages.  The 
arbitrator  certified  for  a  sum  below  20J.  He  also  (at  the  request  of  the 
plaintiff's  agent)  certified  that  the  cause  was  a  proper  one  to  be  tried 
by  a  judge.  The  plaintiff  then  endeavoured  to  obtain  a  similar  certifi- 
cate from  Park,  J.,  in  order  that  the  costs  might  be  taxed  on  the  usual 
scale,  according  to  Reg.  Gen.  Hil.  Vac.  4  W.  4,  Directions  to  taxing 
officer*,  &c.  ;(a)  but  the  learned  Judge  was  too  ill  to  give  the  certificate, 
and  continued  unable  to  do  so  till  his  death. 

Bgles  now  moved  that  the  Court  would  direct  a  certificate  to  be  en- 
tered on  the  postea.  He  contended  that  the  rule  on  this  subject,  being 
established,  not  by  statute,  but  only  by  regulation  of  the  Court,  might 
be  varied  from,  to  the  extent  now  required ;  and  he  cited  Noken  v.  Fra- 
zer,  3  Dowl.  P.  C.  339,  and  Broggreff  v.  Hawke,  3  New  Ca.  880. 
[Lord  Denman,  C.  J.  Did  the  order  of  reference  here  give  the  arbi- 
trator power  to  certify  as  to  the  fitness  of  the  cause  to  be  tried  by  a 
judge  ?]  That  does  not  appear ;  nor  did  it  in  Nokes  v.  Frazer.  [Cole- 
ridge, J.  There  the  certificate  was  given  by  the  judge  before  whom 
the  cause  came  on  for  trial.]  The  Court  here  will  supply  the  defect  of 
power  in  the  arbitrator  in  the  same  way. 

Lord  Denman,  C.  J.     There  is  no  warrant  for  this  application.    In 

(a)  5  B.  &  Ad.  zix.  (27  E.  C.  L.  R.)  By  that  rule,  where  the  sum  recovered,  in  assump- 
sit, &c,  shall  not  exceed  202.  without  costs,  the  plaintiff's  costs  shall  be  taxed  according 
to  a  reduced  scale.  "  Provided  that  in  case  of  trial  before  n  judge  of  one  of  the  superior 
courts,  or  judge  of  assize,  if  the  judge  shall  certify  on  the  postea  that  the  cause  was  pn>- 
per  to  be  tried  before  him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the  costs 
•hall  be  taxed  upon  the  usual  scale." 
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Noke*  v.  Frazer,  3  Dowl.  P.  C,  339,  the  certificate  was  given  by  the 
judge  of  assize,  who  had  seen  the  pleadings  and  heard  the  opening  of 
the  case.  He  desired  to  have  the  arbitrator's  opinion  ;  but  it  does  not 
appear  that  he  acted  solely  upon  that.  Here  there  can  be  no  exercise 
of  opinion  whatever  by  the  judge. 

Littledalb,  J.  We  have  nothing  to  proceed  upon  here,  but  the 
arbitrator's  opinion.  No  power  was  delegated  to  him  to  certify  on  this 
subject. 

Williams,  J.,  concurred. 

Coleridge,  J.  I  am  of  the  same  opinion.  If  we  could  do  what  is 
asked  here,  the  same  application  might  be  made  to  a  judge  by  whose 
order  a  cause  is  referred.  Rule  refused.(a) 

(a)  See  HalUn  v.  Smith,  7  Dowl.  P.  C.  894. 


The  QUEEN  against  DODSON  and  Others.— p.  704. 

A  party  may  be  convicted,  under  the  general  clause,  sect  24,  in  stat  7  &  8  G.  4,  c  30,  of  having 
wilfully  and  maliciously  damaged  growing  wood,  to  the  value  of  6d.y  though  sect.  20  expressly 
imposes  a  penalty  for  unlawfully  and  maliciously  damaging  such  wood,  "  the  injury  done  be- 
ing to  the  amount  of  1*.  at  the  least" 

The  proviso  of  sect  24,  exempting  from  the  penalty  there  imposed  any  person  acting  under  a 
reasonable  supposition  of  right,  does  not  oblige  justices  to  dismiss  a  charge  made  under  that 
section,  upon  the  mere  statement  of  the  accused  party  that  he  so  acted ;  but,  in  default  of  proof 
by  him,  they  may  judge,  from  all  the  circumstances,  whether  or  not  the  party  did  so  act. 

It  is  no  proof  of  a  bond  6de  claim  subsisting,  that  several  parties,  other  than  the  individual 
charged,  have  committed  similar  trespasses,  using  the  same  colour  of  right  as  that  which  he 
professes  to  rely  upon,  and  that  the  complainants  have  obtained  injunctions  from  the  Court  of 
Chancery  against  such  parties. 

8o  held  on  motion  for  a  criminal  information  against  magistrates  who  had  convicted  as  above. 

In  discharging  a  rule  for  such  information,  the  Court  refused  to  order  payment  of  costs  by  J.  S., 
who  appeared  to  have  instigated  the  trespasses  in  question,  and  had  employed  an  attorney  to 
defend  the  persons  charged  with  such  trespasses,  (including  the  party  making  the  present  ap- 
plication ;)  J.  8.  not  having  sworn  an  affidavit  or  otherwise  taken  a  direct  part  in  obtaining 
the  rule. 

Nor  would  they  make  such  order  upon  the  attorney,  who  had  neither  made  an  affidavit  nor 
otherwise  acted  in  obtaining  the  rule ;  although  affidavits  m  support  of  the  rule  were  sworn  by 
his  clerks ;  and  although  on  the  bearing  of  an  information  fur  one  of  the  above-mentioned  tres- 
passes, (but  not  that  immediately  in  question,)  he  had  publicly  uttered  words,  not  warranted 
by  his  professional  duty,  encouraging  persons  present  to  commit  similar  trespasses. 

In  Michaelmas  term,  1838,  a  rule  nisi  was  obtained  for  a  criminal 
information  against  the  Reverend  Nathaniel  Dodson  and  others,  justices 
of  Berkshire,  for  misdemeanour,  under  the  following  circumstances. 

William  Keen,  of  South  Hinksey,  in  the  county  of  Berks,  labourer, 
was  charged,  by  information  before  the  above-mentioned  justices  in 
petty  sessions  (November  1st,  1838),  with  having,  at  Bagley  Wood,  in 
the  same  county,  "wilfully  and  maliciously"  committed  "damage,  inju- 
ry, and  spoil  to  certain  underwood,  the  property  of  the  president  and 
scholars  of  St.  John  Baptist  College,  in  the  University  of  Oxford,  then 
and  there  growing,  whereby  the  same  was  then  and  there  injured  to  the 
amount  of  6d.,  against  the  form  of  the  statute/ '  &c,  7  &  8  G.  4,  c.  30. 
Wagner,  clerk  to  Thomas  Frankum,  of  Abingdon,  an  attorney  of  thia 
court,  attended  the  petty  sessions  (November  5th)  with  Keen,  as  his* 
professional  adviser.  Wagner  protested  against  the  jurisdiction  of  the 
justices,  alleging  that  Keen  had  acted  under  a  fair  and  reasonable  sup- 
position that  he  had  a  right  to  cut  the  underwood  for  estovers  and  fire- 
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.bote.  The  case  was,  however,  gone  into,  and  witnesses  called,  who 
proved  that  Keen  had  cut  down  a  whitethorn  and  a  maple.  They  stated. 
on%  cross-examination,  that  many  persons  had  been  cutting  underwood 
in  certain  open  parts  of  Bagley  Wood,  and  that,  when  interfered  with 
by  the  servants  of  the  college,  they  said  they  were  "  trying  for  their 
rights."  It  appeared  that  several  of  these  persons  acted  on  the  same 
assumption  of  right  as  Keen.  The  college  had  obtained  injunctions 
from  the  Court  of  Chancery  against  a  great  number  of  these  parties,  (of 
whom  Keen  was  not  one,)  to  restrain  them  from  cutting  underwood  in 
Bagley  Wood.  Keen  produced  no  witnesses  in  defence ;  but  Wagner, 
on  his  behalf,  again  urged  that  the  information  ought  to  be  dismissed, 
there  being  a  bona  fide  claim  of  right,  which  was  under  litigation  in  the 
Court  of  Chancery.  Keen  was,  however,  convicted  of  having  committed 
damage  as  charged  by  the  information,  to  the  amount  of  6<i.,  and  was 
committed  to  the  House  of  Correction  for  non-payment  of  that  sum  and 
costs.  In  his  affidavit  made  in  support  of  the  present  rule,  he  stated 
that  he  claimed  a  right,  in  respect  of  his  ancient  dwelling-house,  to  cut 
and  carry  away,  from  a  certain  common  or  open  part  of  Bagley  Wood, 
furze,  underwood,  &c,  without  stint,  to  be  used  in  his  said  dwelling- 
house  for  fuel  or  repairs,  and  that  he  committed  the  alleged  trespass 
in  exercise  of  such  right.  The  affidavits  also  stated  that  the  claim  of 
such  right  by  the  inhabitant  householders  of  South  Hinksey  and  other 
places  adjacent  to  the  wood  must  have  been  well  known  to  Mr.  Dodson, 
since  he  had,  during  the  last  six  months,  heard  several  informations 
against  such  persons  for  exercising  the  alleged  right.  The  affidavits 
did  not  set  forth  any  fact  (except  as  above  stated)  from  which  the  alleged 
right  was  deduced.  The  principal  ground  of  the  present  application 
was,  that  the  justices  had  corruptly,  and  against  the  statute,  convicted 
Keen.  There  were  some  other  suggestions  of  misconduct,  on  which  no 
question  of  law  arose. 

The  affidavits  in  opposition  to  the  rule  set  forth  the  evidence,  by  which 
it  appeared  that  the  wood  was  cut  by  moonlight,  between  six  and  eight 
in  the  evening  of  October  30th :  and  that  Keen  was  remonstrated  with 
by  servants  of  the  college,  but  committed  the  acts  of  trespass  after  such 
remonstrance.  The  affidavits  further  stated  that  the  justices,  after  hear- 
ing the  evidence,  asked  Keen  if  he  had  any  witnesses  to  establish  "  a  fair 
and  reasonable  right"  in  him  to  cut  the  wood,  and  offered  to  hear  such 
witnesses.  That  the  president  and  scholars  of  St.  John's  had  been 
seised  and  possessed  of  the  whole  of  Bagley  Wood  for  two  hundred 
years  last  past,  subject  only  to  certain  rights  of  common  of  pasture : 
that,  in  1819,  some  inhabitants  of  cottages  in  South  Hinksey,  &c, 
having  claimed  a  right  of  cutting  estovers  or  firebote  in  the  wood,  and 
having  cut  the  underwood  in  exercise  of  such  alleged  right,  the  presi- 
dent and  scholars  brought  an  action  against  them ;  that  the  right  was 
pleaded  in  justification,  and  in  1820  the  cause  was  tried  and  the  plain- 
tiffs obtained  judgment :  that  from  that  time  till  1837  the  rights  of  the 
college  were  (except  in  some  trifling  instances)  acquiesced  in :  that  since 
1837  the  trees,  underwood,  &c,  of  the  wood  had  been  carried  away, 
damaged,  and  destroyed  to  a  much  greater  extent  than  could  have 
been  requisite  even  for  the  estovers  and  firebote  claimed,  and  by  other 
persons  than  those  for  whom  the  claim  was  made,  and  that  the  wood  so 
cut  had  been  sent  to  Oxford  and  Abingdon* for  sale,  or  other  disposal: 
and  that  the  injunctions  before  mentioned  had  been  obtained,  from  time 
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to  time,  as  offenders  were  discovered,  for  the  purpose  of  preserving  the 
college  property  in  the  wood,  and  preventing  extensive  depredations 
therein,  not  only  by  persons  claiming,  but  by  persons  not  pretending 
to,  right  of  estovers  and  firebote :  that  none  of  these  injunctions  was 
directed  to  Keen,  because,  at  the  time  when  they  were  sued  out,  it  did 
not  appear  that  he  had  committed  any  trespasses :  that,  between  1837 
and  the  proceeding  against  Keen,  the  justices  against  whom  the  present 
application  was  made  had  heard  many  informations  against  persons 
charged  with  cutting  the  wood,  and  convicted  the  defendants ;  that  none 
of  those  parties,  as  far  as  the  justices  knew,  had  taken  any  legal  mea- 
sures to  establish  their  alleged  rights ;  and  that,  at  the  time  when  the 
information  against  Keen  was  heard,  the  destruction  of  the  wood  was 
proceeding  to  a  ruinous  extent.  The  magistrates,  in  their  affidavits, 
denied  having  been  actuated  by  any  improper  motive. 

It  was  further  suggested,  by  the  affidavits  against  the  rule,  that  the 
trespasses  had  been  renewed  since  1837  at  the  instigation  of  Frankum 
and  of  one  Thomas  Pratt,(a)  who  had  bqen  several  times  convicted  of 
trespasses  in  the  wood,  and  had  threatened  to  send  a  hundred  people  to 
cut  there :  that,  on  one  occasion  in  particular,  (August,  1838,)  a  proces- 
sion of  persons,  with  ribands  and  music,  beaded  by  Pratt,  had  brought 
a  wagon,  laden  with  sticks  from  the  wood,  into  Abingdon,  and  exchanged 
a  part  of  the  load  for  beer :  that,  in  all  the  cases  which  had  come  before 
the  magistrates  respecting  the  wood,  Frankum,  by  himself  or  his  clerk, 
had  attended  professionally  on  behalf  of  the  persons  charged,  and  had 
been  instructed  by  Pratt :  and  that,  on  one  such  occasion,  (September, 
1838,)  when  the  magistrates  had  adjourned  the  hearing,  Frankum  had 
declared  aloud,  in  the  court,  that  the  parties  charged  should  (or  would) 
as  soon  as  they  left  the  court,  go  into  the  wood  and  cut  again.  There 
were  also  affidavits  stating  that  Pratt  and  Frankum  had  come  to  the 
house  of  correction  in  which  Keen  was  confined,  paid  the  damages  and 
costs  for  which  he  was  detained,  and  at  the  same  time  produced  to  him 
notices  of  the  present  motion,  addressed  to  the  justices,  which  he  signed 
at  Pratt's  and  FrankunTs  request ;  from  which,  and  the  other  facts,  it 
was  inferred  that  they  had  induced  him  to  make  this  application.  Neither 
Pratt  nor  Frankum  made  any  affidavit  in  support  of  the  rule ;  but  there 
were  affidavits  on  that  side  by  two  persons  who  were  clerks  to  Frankum. 
In  this  term,(6) 

Sir  J".  Campbell,  Attorney- General,  Sir  W.  W.  Follett,  and  Bayley, 
showed  cause.  The  magistrates  had  jurisdiction,  under  stat.  7  &  8  G. 
4,  c.  30 ;  for,  although  the  case  was  not  within  sect.  20,((?)  the  "  injury 
done"  not  "  being  to  the  amount  of  ls.9"  sect.  24  is  not  so  limited,  and 
includes  this  as  well  as  all  other  injuries  to  "  any  real  or  personal  pro- 
perty."^)    And  the  jurisdiction  here  is  not  taken  away  by  the  clause 

(a)  See  In  the  Mailer  of  Pratt,  7  A.  &  E.  27,  (34  E.  C.  L.  R.) 

(b)  January  14th.     Before  Lord  Denman,  C.  J.,  Lit  tied  ale,  Williams,  and  Coleridge,  Js. 

(c)  Stat.  7  &  8  G.  4,  e.  30,  a.  20,  enacts,  "  That  if  any  person  shall  unlawfully  and 
naliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any 
part  of  any  tree,  sapling,  or  shrub,  or  any  underwood,  wheresoever  the  same  may  be 
respectively  growing,  the  injury  done  being  to  the  amount  of  1*.  at  the  least,  every  such 
offender,  being  convicted  before  a  justice  of  the  peace,"  shall  forfeit,  &c,  (a  sum  not 
exceeding  5/. ;)  and  on  a  second  conviction  shall  be  liable  to  imprisonment  and  hard  labour, 
and  on  a  third  conviction  shall  be  deemed  guilty  of  felony,  &o. 

(d)  Stat.  7  &  8  0.  4,  o.  80,  s.  24,  enacts,  '*  That  if  any  person  shall  wilfully  or  mali- 
ciously commit  any  damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property 
whatsoever,  either  of  a  public  or  private  nature,  for  which  no  remedy  or  punishment  ij 
hereinbefore  provided,  every  such  person,  being  convicted,"  &o.,  shall  forfeit,  &o.,  (a  sum 
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of  sect.  24  in  favour  of  persons  acting  under  a  reasonable  supposition  of 
right.  The  assertion  of  legal  claims  was  a  pretence.  A  mere  allega- 
tion before  the  justices  that  a  right  is  claimed  ought  not  to  oust  them 
of  jurisdiction:  if  Keen  could  have  adduced  evidence  of  such  a  right,  or 
of  any  reasonable  ground  for  supposing  that  he  had  it,  the  opportunity 
of  doing  so  was  offered  him ;  but  he  gave  no  such  proof,  nor  is  any  now 
given  on  affidavit.  In  Paley  on  Convictions, (a)  after  stating  that  "  where 
the  title  to  property  is  in  question,  the  exercise  of  a  summary  jurisdic- 
tion by  justices  of  the  peace  is  ousted,"  the  author  adds,  "The  rule, 
however,  ought  not  to  be  so  extended,  as  to  enable  an  offender  to  arrest 
the  summary  jurisdiction  of  the  justice  by  a  mere  fictitious  pretence  of 
title.  An  assertion  of  right,  therefore,  is  not  to  be  regarded,  where  it 
evidently  appears  that  no  colour  or  pretext  for  it  exists.,,  So  in  Rex  v. 
WrottesUy,  1  B.  &  Ad.  648,  (20  E.  C.  L.  R.,)  it  was  held  that,  on  com- 
plaint before  justices  of  non-payment  of  church-rate,  the  jurisdiction  was 
not  taken  away  by  a  mere  assertion  that  the  party  disputed  the  validity 
of  the  rate.  Assuming  even  that  the  justices  here  had  done  wrong,  it 
does  not  follow  that  the  Courfwould  grant  a  criminal  information  against 
them.  And  the  rule  shoilid  be  discharged  with  costs  to  be  paid  by 
Pratt  and  Frankum.  Pratt  ^.evidently  the  person  employing  Frankum, 
and  has  been  guilty  of  barratry  and  maintenance  in  the  transactions 
before  the  Court ;  and,  in  such  a  case,  according  to  the  observation  of 
Lord  Abinger,  C.  B.,  in  Hayward  v.  Oiffard,  4  M.  &  W.  194,  a  person 
not  formally  a  party  to  the  proceedings  may  be  subjected  to  costs.  At 
any  rate,  the  Court  may  exercise  that  authority  over  Frankum,  who  is 
one  of  its  attorneys,  and  has  gone  out  of  the  line  of  his  professional 
duty  in  these  disputes.  Rex  v.  Barron,  3  B.  &  Aid.  432,  (5  E.  C.  L. 
B.,)  where  this  Court  discharged  a  rule  for  a  criminal  information 
against  a  magistrate,  with  costs  to  be  paid  by  the  attorney,  was  not  so 
strong  a  case  as  the  present. 

Erie  and  F.  V.  Lee,  contra.  First,  the  justices  had  no  jurisdiction. 
Sect.  20  of  stat.  7  &  8  G.  4,  c.  30,  is  the  clause  which  meets  this  case. 
Sect.  24  applies  only  to  "  damage,  injury,  or  spoil,"  "  for  which  no 
remedy  or  punishment  is  hereinbefore  provided."  [Littledale,  J.  Sect. 
24  extends  to  cases  not  provided  for  by  sect.  20 ;  for  it  inflicts  a  penalty 
if  any  person  shall  "  wilfully  or  maliciously"  commit  damage,  &c. ;  sect. 
20  applies  only  to  damage  done  u  unlawfully  and  maliciously.**]  At 
any  rate,  the  proviso  of  sect.  24  includes  this  case.  If  there  had  been 
no  previous  user  of  the  alleged  right,  and  Keen  had  been  found  cutting 
the  wood  by  moonlight,  the  magistrates,  on  hearing  the  information, 
might  not  have  been  bound  to  allow  that  he  acted  under  a  claim  of  right 
merely  because  he  said  so.  But  here  the  party  did  the  act  openly, 
asserting  his  claim  at  the  time;  and  the  right  advanced  by  him  had 
been  maintained  in  an  action  some  years  before ;  and  there  had  been 
some  attempts  to  use  it  subsequently.  The  injunctions  obtained  ex 
parte  decide  nothing ;  but  they  show  that  a  litigation  is  depending,  the 
result  of  which  may  possibly  be  an  issue  to  try  this  very  right.  The 
present  case,  therefore,  comes  within  the  rule  stated  in  Paley  on  Convic- 

not  exceeding  5£.)  "  Provided  always,  tbat  nothing  herein  contained  shall  extend  to  any 
ease  where  the  party  trespassing  acted  under  a  fair  and  reasonable  supposition  that  be 
had  a  right  to  do  the  act  complained  of,  nor  to  any  trespass,  not  being  wilful  and  mili- 
eious,  committed  in  hunting."  &c,  "but  that  every  such  trespass  shall  be  puniahablvu 
the  same  manner  as  before  the  passing  of  this  act." 
(a)  Pp.  64,  67,  8d  ed.,  by  Deacon. 
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tions,  p.  54,  3d  ed.,  that  where  title  to  property  is  in  question,  the  sum- 
mary jurisdiction  is  ousted ;  and  resembles  the  Anonymous  case  men- 
tioned in  p.  59,  note  [1.]  of  the  same  work,  where  the  Court  granted  a 
rule  nisi  for  a  criminal  information  against  a  magistrate  who  had  con- 
victed under  such  circumstances.  Supposing  this  rule  to  be  dismissed, 
Pratt  and  Frankum  cannot  be  subjected  to  costs,  not  being  parties  to 
the  application :  and,  if  this  were  otherwise,  the  Court  would  not  take 
a  step  against  Frankum  calculated  to  intimidate  persons  exercising  the 
duty  of  attorneys.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  points  discussed,  his  Lordship  said, 

We  think  «that  the  justices  undoubtedly  had  jurisdiction,  because  the 
proceeding  was  under  sect.  24  of  stat.  7  &  8  G.  4,  c.  30,  and  not  under 
sect.  20 ;  and  under  sect.  24  damage  to  the  amount  of  only  6d.  warrants 
a  summary  conviction.  As  to  the  claim  of  right,  the  magistrates  exer- 
cised their  judgment,  as  they  were  entitled  to  do,  and  were  of  opinion 
that  the  act  in  question  was  not  done  in  the  bona  fide  exercise  of  what 
the  party  supposed  to  be  his  right.  It  appears  that  in  1820  this  alleged 
right  was  set  up  by  parties  in  the  situation  of  Keen ;  and,  on  a  trial 
bringing  it  into  question,  the  president  and  scholars  obtained  a  verdict. 
That  decision  was  acquiesced  in  for  some  time ;  but,  last  year,  new 
trespasses  were  begun.  Injunctions  were  obtained  against  some  of  the 
parties,  and  they  desisted ;  but  others  continued  trespassing,  and  injunc- 
tions were  obtained  against  them  also ;  and  at  this  period  Keen  appears 
for  the  first  time  to  have  done  the  acts  which  were  complained  of  before 
the  justices.  An  extensive  mischief  was  going  on  ;  and  the  magistrates 
were  of  opinion  that  the  cutting  of  the  wood  by  Keen  was  done  when 
he  did  not  believe  that  he  had  any  right,  and  for  the  purpose  of  exciting 
others  to  do  the  same.  The  magistrates,  in  the  course  of  the  proceed- 
ings before  them,  repeatedly  asked  what  right  could  be  shown,  and 
received  no  answer.  The  decision  in  favour  of  the  college  on  this  sub- 
ject had  been  notorious  ;  but  nevertheless  the  trespasses  were  renewed 
and  spoliation  persisted  in.  There  must  be  some  limit  to  such  a  course. 
It  appears  that  great  quantities  of  the  wood  were  taken,  carried  in  proces- 
sion in  a  riotous  manner,  and  bartered  for  beer ;  and  there  is  great 
reason  to  think  that  Pratt,  who  had  been  more  than  once  convicted  of 
trespasses  in  the  wood,  excited  these  proceedings.  The  magistrates  who 
heard  the  information  against  Keen  were  empowered  to  form  their 
judgment  on  these  circumstances:  and  it  is  impossible  to  say  that  they 
were  wrong  in  pronouncing  the  act  complained  of  to  be  a  pertinacious 
trespassing.  They  deny  any  improper  motive ;  nor  indeed  is  this 
strongly  imputed. 

The  rule  must,  therefore,  be  discharged,  and,  being  applied  for  against 
magistrates,  with  costs.  It  was  contended  that  Pratt  should  be  liable 
for  these ;  but,  he  not  being  a  party  to  the  rule,  we  cannot  so  visit  him. 
There  is  no  authority  for  such  a  proceeding.  Then  as  to  Frankum :  his 
conduct  was  extremely  blameable,  particularly  at  the  time  when,  upon 
the  magistrates  adjourning  a  case,  he  said,  in  the  presence  of  a  number 
of  persons,  that  the  people  charged  with  trespass  would  go  back  to  the 
wood  and  help  themselves.  We  think,  however,  that  the  magistrates 
might  have  vindicated  their  own  authority  on  that  occasion :  Frankum 
has  not  been  called  upon  to  answer  this  matter ;  and  it  happened  at  a 
different  time  from  that  to  which  the  present  application  relates.     Upon 
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SL^nl^orfr'  WC  arl°f  °pini0n  that  the8e  Parties  ^n\i  not  be 
S  h  00T  W  ?18  Up°n  the  *T.esent  rule'  The  ™k  ™"  ^  discharged 
with  costs,  but  without  any  special  order  as  to  the  payment.^)       ^ 

Rule  discharged  with  costs, 
(a)  See  J&^a  ▼.  Thoma,  and  Philp,  7  A.  &  E.  608,  (84  E.  C.  1.  R.) 


The  QUEEN  against  The  Trustees  of  SWANSEA  Harbour.-p.  713. 
This  case  is  reported,  8  A.  &  E.  page  439. 


The  QUEEN  against  The  Recorder  of  BATH. 
MARSHFIELD  against  LYNCOMB  and  WIDCOMB.lp.  714. 

An  overseer  is  not  competent,  by  stat  64  G.  8,  c.  170  s  9  or  „*..  -      .      . 
for  his  pansh  on  the  trial  of  an  appeal  aeainst       »rf„'T  otherwise,  to  giro  evidence 
dence  be  tendered  on  the  merits,  ofon  .Kfi£*K  2T&  «&*«  ^~ 

ing John  Merchant  t^T^^^^^ff^  ~ 
said  ctyand  boroueh  to  th/n*r,-«fc \*U     ?*  f?  .  Vldc°mb,  in  the 

their  notice  of  appeal;  but  the  S^^SrKT  t°-PW" 
petent  by  reason  of  his  onW-  »nH  ♦C  0DJectea to  him  as  mcom- 
good,  the7  appeal  J ,  difiei ^n^TSchllS??  ^  "S^ 
was  obtained  for  a  mandamus  to  the  JZ££  t  >  term  a  rnle  »"> 
hear  the  appeal.     In  fiTSrlJ.)        ^^  t0  enter  conti^»ces  and 

sidf K;  fSofflpjgs  t  rrr  r inadmiMib,e< if  -  • 

7  T.  R.  665.     Stat  MO  ?3  J  ?70  .  T™  ''  fa^an  v-  *«««■&«, 
inhabitant  rate-payer^d  parish  officers'  shall  nM  Per8°n8  ^  "" 
be  incompetent  as  witnesses  in  the  cases  iherP  *Z *%7a  K^°\^eof, 
not  let  in  actual  parties.     Before  the  statute  rafn*1  *'  but  that  doe8 
Bible,  as  being  substantially  oarties  •  £t  I V  ^'P7^Vere  inadmi8- 
t.   I*^  lg0  East,  ^2^kJ^tf&***™>^ 
seers  were  incompetent  on  the  same  account  Jirl  „T?         '  and„over- 
office:  they  do  no\,  therefore,  at  officeTderiv^ anV '%.*?"*•?  ?* 
the  statute.     [Lord  Denman  C.  J.     The  witaes TLZ         PT*J  fr0m 
notice  of  appeal.     Is  there  any  authority STi  station  "1  ?  1"W  * 
toncy,  between  witnesses  called  to  prove  a  nrelS,Jl     '•      *°  o001"**' 
called  for  other  purposes  ?]     There  h  none      T^^  Pe°-  nt>  and  tho8e 
the  case,  as  givi/g  to.  Court  j-riSotioT^^  f° 

nominal  parties  to  the  appeal;  for,  by  stat.  4  Vs  W  4  c  76  «  sf^ 

ttSEVLt^^^ 

selves  that  primary  liability  ^^t^l^UZ'S^ 

.(-)  I.n««729U,    BeforeI.rdI>,nm«>c.X,IitUedale,WiIu^andCoJdg.,Jl' 
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as  where  executors  and  trustees  have  been  held  incompetent  by  reason 
of  their  legal  liability  to  costs,  though  having  no  private  interest  in  the 
suit:  1  Stark,  on  Ev.  136,  2d  ed.  [Littledale,  J.  It  might  depend 
on  circumstances  whether  they  would  be  allowed  the  costs  in  their 
account.]  Stat.  54  G.  3,  c.  170,  8.  8,  vests  all  securities  for  the  main- 
tenance of  bastards  in  the  overseers,  and  empowers  them  to  put  the  secu- 
rity in  suit.  Could  the  overseer  be  a  witness  in  an  action  by  himself  on 
a  bastardy  bond  ?  The  officers  mentioned  in  sect.  9  are  not  to  be  deemed 
incompetent  witnesses  by  reason  of  their  holding  office,  in  any  matter 
relating  to  "  the  allowance  of  the  accounts  of  any  officer"  for  the  dis- 
trict, parish,  &c.  Could  an  overseer,  by  virtue  of  this  section,  give  evi- 
dence in  a  matter  relating  to  his  own  accounts  ?  In  Heudebourck  v. 
Langton,  3  Car.  &  P.  566,  (14  E.  C.  L.  R.,)(a)  Lord  Tenterden,  in 
deciding  on  the  admissibility  of  inhabitants  under  the  statute,  distin- 
guished'between  persons  who  were  merely  inhabitants,  and  persons  who 
had  become  personally  liable  for  the  costs  of  the  cause.  Rex  v.  The 
Governor*,  £c,  of  the  Poor  of  St.  Mary  Magdalen  Bermondsey,  3  East, 
5,  is  nearly  in  point.  There,  by  a  local  act,  directors  of  the  poor  were 
to  sue  and  be  sued  in  the  name  of  their  treasurer,  and  to  be  indemnified 
out  of  certain  specified  funds ;  on  appeal  against  rates  made  by  them, 
the  sessions  were  to  award  costs  to  the  party  appealing  or  appealed 
against ;  and  it  was  enacted  that  any  inhabitant  of  the  parish,  though 
paying  rates,  might,  upon  any  trial,  &c,  concerning  the  execution  of  the 
act,  be  deemed  a  competent  witness.  This  Court  held  that,  on  appeal 
against  a  rate  made  by  the  directors,  they  themselves  were  not  compe- 
tent to  give  evidence  at  the  trial,  being  liable  individually  in  the  first 
instance  for  the  costs,  and  being  parties  to  the  suit.  Secondly,  the 
recorder  of  the  borough  had  not  jurisdiction  to  try  this  appeal. (b)  [The 
Court  desired  to  hear  counsel  for  the  appellants  on  the  first  point,' before 
proceeding  upon  this.] 

Shee,  contra.  Stat.  54  G.  3,  c.  170,  s.  9,  expressly  enacts  that  no 
inhabitant  of  a  parish,  or  person  "  executing  or  holding  any  office  there- 
of or  therein,"  shall  be  incompetent  in  the  cases  specified.  Overseers 
must  have  been  contemplated  by  the  legislature  in  framing  this  clause. 
The  enactment  as  to  costs,  stat.  4  &  5  W.  4,  c.  76,  s.  82,  evidently  has 
in  view  a  liability  to  be  imposed  on  the  parish,  not  on  the  individual 
officers.  In  Bex  v.  The  Governor*,  £c,  of  the  Poor  of  St.  Mary  Mag- 
dalen Berrnondsey,  the  local  act  provided  in  terms  that  the  directors 
should  be  sued,  and  that  they  should  be  indemnified.  They  were 
primarily  liable.  But,  under  sect.  82  of  stat.  4  &  5  W.  4,  c.  76,  the 
justices  are  to  order  the  pariah  to  pay  costs;  the  overseers  are  not  liable 
in  the  first  instance,  unless  as  treasurers ;  and,  although  the  amount 
may  be  recovered  from  them  "  in  the  same  manner  as  any  penalties  or- 
forfeitures  are  by  this  act  recoverable,"  that  is  only  in  case  of  perverse- 
ness  in  them;  if,  on  production  of  the  magistrates'  certificate,  they 
"refuse  or  neglect  to  pay."  In  M'Gahey  v.  Alston,  2  M.  4  W.  206, 
which  was  an  action  in  the  name  of  the  vestry  clerk  of  St.  Pancras  on 
a  bond  given  to  the  directors  of  the  poor  of  that  parish,  a  director,  as 
having  no  personal  interest,  but  being  merely  manager  of  a  public  fund, 
was  held  to  be  a  good  witness  for  the  plaintiff,  on  the  authority  of 
Fletcher  v.  Greenwell,  1  Cro.  M.  &  R.  754,  S.  C.  5  Tyr.  316.     [Littlk- 

(a)  S.  C,  but  not  this  point,  M.  &  M.  402,  note  (6),  (22  E.  C.  L.  R  j 

(b)  See  Regma  v.  St.  Lawrence,  Ludlow,  Michaelmas  term,  1889. 
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dale,  J.  In  Fletcher  v.  Greenwett,  the  witness  was  not  a  party  on 
the  record.  Coleridge,  J.  In  M'Gahey  v.  Alston,  the  plaintiff 
was  examined ;  but  he  was  expressly  made  competent  by  a  local  act, 
stat.  59  G.  3,  c.  xxxix.,  local  and  personal,  public,  a.  16.]  In  practice, 
overseers  have  constantly  been  called  to  prove  notices  of  appeal.  [Colr- 
ridge,  J.  Their  declarations  have  been  given  in  evidence,  and  the  ob 
jection  not  taken,  that  they  themselves  might  be  called  as  witnesses.] 
In  Wetter  v.  The  Governors  of  the  Foundling  Hospital,  1  Peake  N.  P. 
C.  206,  3d  ed.,  governors,  though  parties  to  the  record  in  a  corporate 
capacity,  were  held  to  be  good  witnesses,  because  they  had  no  personal 
interest,  but  were  mere  trustees.  In  Withnell  v.  Gartham,  1  Esp.  N 
P.  C.  322,  a  trustee  was  held  competent  on  the  same  principle.  The 
overseers  in  this  case  have  no  more  interest  than  the  witnesses  who  were 
held  admissible  in  those.  [Lord  Denm an,  C.  J.  The  point  is  of  great 
consequence.  My  impression  is,  that  these  preliminary  facts  have  been 
proved  by  overseers  without  objection.  Perhaps  the  late  act  may  make 
some  difference.  We  will  look  into  this  point  before  considering  the 
other.]  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The 
question  in  this  case  was,  whether  the  Recorder  of  Bath  was  right  in 
rejecting  the  evidence  of  an  overseer  called  by  an  appellant  parish,  of 
which  he  was  the  officer,  to  prove  their  notice  of  appeal.  The  objection 
was,  that  his  situation,  as  a  party  to  the  appeal,  disqualified  him  from 
being  a  witness.  There  is  no  statute  which  gives  competency  to  a  per- 
son so  situated.  I  had  some  doubt  whether,  on  a  preliminary  matter, 
he  might  not  be  admissible ;  but  we  think  that  no  distinction  can  be 
taken  in  that  respect.  The  Recorder,  therefore,  was  right  in  rejecting 
the  witness.  Rule  discharged. 


DOE  on  the  demise  of  THOMAS  EVANS  against  DAVID  EVANS 
and  Others. — p.  719. 

Tenant  by  demise  to  him  and  his  heirs  for  lives  devised  as  follows,  (after  legacies  of  money  and 
furniture:)  "  I  give,  bequeath,  and  devise  to  my  wife  A.  ail  my  money,  securities  far  money, 
goods,  chattel*,  and  e*tate  and  ejects  of  what  nature  or  kind  soever,  and  wheresoever  the  same 
may  be  at  the  time  of  my  death."  And  I  appoint  my  said  wife  executrix.  The  heir  at  law 
was  not  mentioned  in  any  part  of  the  will. 

Held,  that  by  the  word  "  estate"  the  residue  of  the  term  passed  to  the  widow. 

Although  it  was  contended  that,  by  a  covenant  in  the  lease,  such  a  disposal  of  the  term  would 
cause  a  forfeiture ;  on  which  point  the  Court  gave  no  opinion. 

Ejectment  for  messuages,  land,  &c,  in  Carmarthenshire.  On  the 
trial  before  Coleridge,  J.,  at  the  Carmarthen  Spring  assizes,  1837,  it 
appeared  that  the  lessor  of  the  plaintiff  claimed  as  eldest  son  and  heir  at 
law  of  Daniel  Evans ;  the  defendants,  under  a  devise  by  Ann  Evans, 
widow  of  the  said  Daniel. 

Daniel  Evans  held  the  premises  in  question  (a  farm)  under  a  lease 
thereof,  granted  by  John  Bartlett  Allen  to  him  and  his  heirs  for  certain 
lives,  which  were  not  extinct  when  this  action  was  brought  The  pre- 
mises were  described  as  a  messuage,  tenement,  and  lands  with  the  ap- 
Eurtenances.  The  lease  contained  a  covenant  by  Daniel  Evans,  "  that 
e  the  said  D.  E.  and  his  heirs  shall  not  nor  will  not  at  any  time  during 
the  said  term  sell,  alien,  assign,  or  transfer  this  indenture  of  lease  or  the 
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premises  hereby  demised,  or  any  part  thereof,  or  nis  or  their  estate  and 
interest  herein,  for  all  or  any  part  of  the  said  term,  without  the  leave  or 
licence  in  writing  of  the  said  John  Bartlett  Allen,  his  heirs  and  assigns, 
for  that  purpose  first  had  and  obtained."  And  there  was  a  proviso 
that,  if  Daniel  Evans  or  his  heirs  should,  during  the  term,  sell,  alien, 
or  transfer,  &c,  (as  above,)  without  the  leave,  &c,  the  lease,  and  the 
term  thereby  granted,  should  cease,  determine,  and  be  void,  and  it 
should  be  lawful  for  the  lessor,  his  heirs,  &c,  to  re-enter. 

Daniel  Evans,  being  in  possession  under  the  above  lease,  made  his 
will  as  follows.  "  I  give  and  bequeath  to  my  son  John  Evans  the  sum 
of  50/.  I  give  and  bequeath  to  my  daughter  Margaret  Evans  the  sum 
of  50/.  I  give  and  bequeath  to  my  son  David  Evans  the  sum  of  50/. 
And  my  will  and  meaning  is,  that  the  said  several  sums  of  50/.  each  be 
paid  to  them  respectively  when  they  attain  the  age  of  twenty-one  years 
or  day  of  marriage.  Also  I  give  and  bequeath"  (bequest  of  household 
furniture  to  the  said  John,  Margaret,  and  David,  to  be  provided  for 
them  by  the  executrix  after-named,  on  their  attaining  twenty-one,  or 
marrying.)  "  Also  I  give,  bequeath,  and  devise  unto  my  beloved  wife, 
Ann  Evans,  all  my  money,  securities  for  money,  goods,  chattels,  and 
estate  and  effects,  of  what  nature  or  kind  soever,  and  wheiesoever  the 
same  may  or  shall  be  at  the  time  of  my  death.  And  I  do  nominate, 
constitute  and  appoint  my  said  wife  sole  executrix  of  this  my  last  will 
and  testament,  subject  to  my  funeral  expenses,  the  above  legacies,  and 
all  my  just  debts,  hereby  revoking,"  &c.  (revocation  of  all  former  wills.) 
"  In  witness,"  &c. 

Ann  Evans  survived  Daniel  Evans,  continued  in  possession,  devised 
the  lands  now  in  dispute,  and  died.  The  question  was,  whether  or  not 
these  lands  had  passed  to  her  by  Daniel  Evans's  will.  A  verdict  was 
taken  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit  or  a  ver- 
dict for  the  defendants.  In  the  ensuing  term  a  rule  nisi  was  obtained 
according  to  the  leave  reserved. 

Evans  and  E.  V.  Williams  now  showed  cause.  Thomas  Evans,  a? 
the  heir  at  law  of  Daniel,  was  special  occupant  under  the  lease,  unless 
Daniel's  will  divested  him  of  that  title.  It  is  contended  on  the  other 
side  that  the  word  "estate"  in  that  will  carried  the  freehold  property; 
and  in  some  cases  it  has  that  effect.  In  2  Powell  on  Devises,  15S — 179, 
3d  ed.  the  authorities  on  the  subject  previous  to  that  publication  are  col- 
lected and  commented  upon.  The  context  of  the  will  must  be  looked 
to ;  and  here  it  restrains  the  operation  of  the  word  "  estate,"  the  other 
expressions  of  the  will  relating  solely  to  personalty,  and  the  heir  at  law 
being  entirely  passed  over.  Among  the  cases  which  give  the  rule  of 
construction  under  these  and  similar  circumstances,  are  Timewell  v. 
Perkins,  2  Atk.  102;  Roe  dem.  Helling  v.  Vend,  2  New  Rep.  214;  Doe 
dem.  Spearing  v.  Buckner,  6  T.  R.  610;  Doe  dem.  rfndrew  v.  Lainch- 
bury,  1 1  East,  290 ;  Doe  dem.  Hurrell  v.  Hurrell,  5  B.  &  Aid.  18,  (7  E. 
C.  L.  R.  8 ;)  Galliers  v.  Moss,  9.  B.  &  C.  267,  (17  E.  C.  L.  R.  375 ;)  and 
Doe  dem.  Bunny  v.  Rout,  7  Taunt.  79.  S.  C.  2  Marsh,  397,  (2  E.  C.  L. 
R.  32 ;)  in  which  case  many  of  the  previous  authorities  are  reviewed. 
There,  it  is  true,  the  term  "estate"  did  not  occur,  the  material  words 
being  "  every  other  thing,  my  property ;"  but  this  raises  no  important 
distinction.  In  2  Powell  on  Devises,  1 60,  the  author  says,  (adverting  to 
this  among  other  decisions :)  "  It  deserves  observation,  that  in  the  three 
last  cases,  in  which  the  words  i  estate'  and  *  property5  were  confined  to 
personal  estate,  in  consequence  of  the  society  in  which  they  were  found, 
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the  will  was  altogether  silent  as  to  land,  there  being  no  preceding  devise 
or  mention  of  it;  a  circumstance  which,  though  not  conclusive,  was 
relied  upon  in  those  cases,  and  has  generally  been  considered  as  having 
weight  in  the  exclusion  of  real  estate,  by  demonstrating  that  the  testa- 
tor had  not  property  of  that  species  in  his  contemplation  when  he  made 
his  will.".  The  testator  here  was  not  likely  to  overlook  the  estate  in 
question  when  disposing  of  his  property ;  and  there  was  nothing  to  ac- 
count for  the  omission  of  his  eldest  sou,  unless  he  supposed  that  that 
son  would  take  the  farm  which  he  himself  then  held.  [Coleridge,  J. 
In  moving  for  this  rule,  Jongsma  v.  Jongsma,  1  Cox,  362,  was  cited, 
where  a  devise  to  executors  of  all  the  testator's  "goods,  estates,  bonds, 
debts,  to  be  sold,"  and  applied  as  in  the  will  mentioned,  was  held  by 
Sir  Lloyd  Kenyon,  M .  R.,  to  pass  copyhold.]  That  case,  and  Tiddy  v. 
Simms,  1  Cox,  362.  S.  C.  (as  Tilley  v.  Simpson)  note  (b)  to  Fletcher 
v.  Smiton,  2  T.  R.  659,  there  cited  by  the  Master  of  the  Rolls,  appear 
to  have  been  decided  on  the  ground  that  all  the  personalty  was  disposed 
of  by  other  words  of  the  will,  and  therefore  the  word  "  estate"  was  useless 
unless  it  meant  land.  But  the  repetition,  in  wills,  of  terms  meaning  the 
same  thing,  is  too  frequent  to  be  the  ground  of  any  such  argument.  "Es- 
tate" may  or  may  not  pass  the  realty,  according  to  circumstances.  In 
Wilkinson  v.  Merry  land,  Cro.  Car.  447.  449,  the  testator,  beiug  tenant 
in  fee  of  lands  in  A.,  and  holding  a  mortgage  in  fee  of  other  lands, 
devised  the  lands  in  A.  to  J.  S.,  and  "all  the  rest  of  his  goods, chattels, 
leases,  estates,  mortgages,  debts,  ready  money,  plate,  and  other  goods 
whereof  he  was  possessed,"  to  his  wife,  after  his  debts  and  legacies  paid, 
and  made  his  wife  executrix.  It  was  held  that  the  words  "  estates, 
mortgages,"  &c,  did  not  give  the  wife  a  fee  in  the  mortgaged  lands, 
and  that  after  her  death  the  heir  of  the  testator  might  recover  them 
against  the  wife's  devisee.  [Littledale  J.  Would  that  be  so  decided 
now  ?]  The  case  was  treated  as  authority  in  Galliers  v.  Moss,  9  B.  & 
C.  267,  (17  E.  C.  L.  R.  375.)  In  Cliff e  v.  Gibbons,  2  Ld.  Ray.  1324, 
Lord  Chancellor  Cowpeb  says,  that  "  where  a  man  devises  all  his  estate, 
goods  and  chattels,  and  no  mention  had  been  made  before  in  the  will  of 
lands  of  which  the  testator  was  seised  in  fee,  a  fee  simple  will  not  pass : 
but  where  a  real  estate  is  mentioned  before  in  the  will,  and  then  such 
words  follow,  a  fee  passes."  Here  the  word  "  estate"  comes  between 
"  chattels"  and  "  effects,"  and  cannot  be  taken  to  enlarge  what  precedes, 
as  it  might  if  placed  after  every  other  description  of  the  subjects  of  de- 
mise. Some  cases  have  been  decided  on  this  subject  since  the  last  edi- 
tion of  Powell,  (1827.)  Of  these,  Wilce  v.  Wilce,  7  Bing.  664,  (20  E. 
C  L.  R.  280,)  where  a  fee  was  held  to  pass,  turned  on  the  manifest 
intention  of  the  testator  to  devise  all  his  property.  Here  it  is  probable 
that  the  testator  did  not  mean  to  devise  the  residue  of  the  term,  conceiv- 
ing that  he  was  bound  to  leave  his  heir  special  occupant.  In  King  v. 
Shrives,  10  Bing.  23S,  (25  E.  C.  L.  R.  238,)  where  land  was  held  to  pass 
to  trustees  by  the  words  "goods,  chattels,  estate  and  effects,"  there  was, 
in  another  part  of  the  will,  a  direction  to  the  same  trustees,  relative  to 
the  lands  in  question ;  and,  unless  those  had  passed,  the  purposes  of  the 
will  could  not  have  been  accomplished. 

Secondly,  supposing,  in  the  present  case,  that  the  lands  passed  to  Ann 
Evans,  she  took  only  an  estate  for  her  life,  the  devise  containing  no  words 
of  limitation ;  and  after  her  death  the  heir  at  law  of  Daniel  Evans  was 
entitled  as  special  occupant;  Doedem.  Jeffy. Robinson,  8B.&G.  29S} 
(15  E.  C.  L.  R.  222.) 
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But,  thirdly,  a  devise  of  this  term  would  have  been  an  alienation, 
which,  if  made  without  consent  of  the  landlord,  would  have  caused  a 
forfeiture :  and  the  Court  will  not  give  such  a  construction  to  the  will  as 
would  destroy  the  estate.  In  1  Roll.  Abr.  429,  tit.  Condition,  (V,)  pi.  2, 
(translated  and  commented  upon,  5  Vin.  Abr.  155,  tit.  Condition,  (U.  a,) . 
pi.  (2),)  it  is  said  that,  "  if  lessee  for  years,  upon  condition  not  to  alien 
without  the  assent  of  the  lessor,  makes  his  executor,  and  devises  it  to 
him,  and  the  executor  enters  generally,  the  testator  not  being  indebted 
to  any  body,  this  is  a  forfeiture  of  the  condition."  The  meaning  of  the 
words  "not  being  indebted/'  there,  is,  that  if  there  were  debts  it  would 
be  taken  that  the  party  entered  as  executor,  and  not  as  specific  legatee. 
If  he  entered  in  the  latter  character  a  forfeiture  would  be  incurred. 
Knight  v.  Mory,  Cro.  Eliz.  60;  Barry  v.  Stanton,  Cro.  Eliz.  330,  and 
Berry  v.  Taunton,  Cro.  Eliz.  331,  also  show  that  a  condition  not  to 
alien,  or  not  to  demise,  is  broken  by  devising.  It  was,  indeed,  said,  in 
Fox  v.  Swnnn,  Style,  4S2,  (a)  that  if  lessee  covenant  not  to  assign  with- 
out leave,  and  afterwards  devise  the  term  without  leave,  this  is  not  a 
breach,  "for  a  devise  is  i.ot  a  lease."  But  the  report  is  loose,  and  il 
does  not  appear  that  the  dictum  related  to  the  main  question  in  the  case. 
In  Doe  dem.  Coore  v.  Clare,  2  T.  R.  793,  the  Court,  in  considering 
whether  an  instrument  was  a  lease  or  only  an  agreement,  noticed  the 
circumstance  that,  if  it  had  been  a  lease,  a  forfeiture  would  have  ensued. 
[Lord  Denman,  C.  J.  I  think  we  cannot  enter  into  such  a  consider- 
ation here.    The  parties  may  not  have  adverted  to  the  consequences.]  (a) 

Clarke,  Wilson  and  W.  M.  Jumcs,  contra,  proposed  to  begin  with  the 
point  as  to  forfeiture ;  but  were  desired  by  the  Court  to  address  them- 
selves to  the  other  parts  of  the  case  first :  and  this  point  was  not  after- 
wards gone  into.  As  to  the  suggestion  that  Ann  Evans  took  only  a 
life  estate ;  Doe  dim.  Jeff  v.  Robinson,  8  B.  &  C.  296,  (15  E.  C.  L.  R. 
222,)  is  distinguishable  from  this  case,  because  here  the  testator  devises 
all  his  estate;  there  the  devise  was  merely  of  "two  closes,"  without 
any  expression  from  which  more  than  a  grant  for  life  could  be  inferred. 
Then  as  to  the  first  question.  The  words  of  devise  in  this  case  were 
large  enough  to  give  Ann  Evans  the  freehold  property.  Tilley  v.  Simp- 
son, 2  T.  R.  659,  note  (b),  S.  C.  1  Cox,  362,  and  Jongsma  v.  Jongsma, 
1  Cox,  362,  decide  that,  where  a  testator  uses  words  comprehending 
all  his  personal  property,  and  adds  to  them  "  estate,"  that  word  will 
carry  realty.  Here  the  words  are  "  money,  securities  for  money,  goods, 
chattels,  and  estate  and  effects."  "  The  word  '  goods'  is  nomen  gene- 
ralissimum,  and  when  construed  in  the  abstract,  the  term  will  embrace 
all  the  personal  estate  of  a  testator :"  1  Roper  on  Legacies,  222,  3d  ed. 
And  in  Campbell  v.  Prescott,  15  Ves,  500,  (see  p.  503,)  (cited,  1  Roper 
on  Legacies,  250,)  where  the  testator  bequeathed  "all"  his  "sugar- 
house  cupola  and  merchandize  stock  with  jewels  plate  household  goods 
furniture  and  all  effects  whatsoever,"  the  word  "  effects"  was  held  to 
carry  the  general  residue.  [Coleridge,  J.  In  the  present  devise,  in- 
dependently of  the  term  "estate,"  there  are  more  than  sufficient  words 
to  carry  the  personalty.]  It  is  not  denied  that  there  may,  at  all  events, 
be  unnecessary  words ;  but,  if  expressions  are  used  by  which  all  the 
personalty  is  given,  and  a  word  follows  which,  taken  in  its  ordinary 
sense,  may  refer,  not  to  the  personalty  but  to  something  else,  it  is  pro- 

'    (a)  See  Crusoe  dem.  B  Unco  we  v.  Bugby,  3  Wilg.  234 ;  Doe  dem.  Goodbehere  v.  Bevan,  3 
M.  <fcS.  353,  judgment  of  Bayley,  J.;  2  Williams  on  Executor*,  676,  note  (d),  2d  ed. 
(a)  See,  a*  to  a  similar  point,  the  judgments  in  Doe  dem.  Phillip  ▼.  Benjamin,  ante,  p.  231. 
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bable  at  least  that  such  reference  was  intended.  In  Doe,  lessee  of  Wall, 
v.  Langlands,  14  East,  370,  the  word  "  property,"  followed  by  "  goods 
and  chattels,"  was  held  to  pass  real  estate.  And  in  Noel  v.  Hoy,  5 
Madd.  38,  where  the  testator  made  his  wife  "  the  sole  executrix  of  this 
my  will,  thereby  bequeathing  to  her  all  the  property  of  whatever  de- 
scription or  sort  that  I  may  die  possessed  of,  to  be  by  her  appropriated 
in  any  manner  she  may  think  proper,"  &c,  copyhold  was  held  to  pass. 
It  was  contended  that  the  words  "  appropriated"  and  "  possessed"  were 
inconsistent  with  such  a  construction,  but  Sir  John  Leach,  Vice  Chan- 
cellor, said  the  criticism  was  too  nice. 

Of  the  cases  cited  on  the  other  side,  Doe  dem.  Bunny  v.  Rottt,  7 
Taunt.  79,  S.  C.  2  Marsh.  397,  (2  E.  C.  L.  R.  32,)  is  the  principal.  But 
there  the  term  "estate"  was  not  used;  the  residuary  words  were 
"every  other  thing,  my  property,"  an  expression,  in  itself,  more  appli- 
cable to  chattels  than  realty ;  and  it  was  not  clear  that,  without  these 
last  words,  all  the  personal  property  would  have  passed.  In  Timewell 
v.  Perkins,  2  Atk.  102,  "estate"  was  mentioned,  but  its  operation  was 
confined  by  the  words  which  followed,  "  consisting  in  ready  money," 
&c.  Lord  Chancellor  Cowper's  dictum  in  Cliffe  v.  Gibbons,  2'  Ld. 
Ray.  1324,  appears  too  general  when  compared  with  later  authorities. 
Lord  Ellenborough,  in  Doe  dem.  Hick  v.  Bring,  2  M.  &  S.  448,  dis- 
tinguishes between  the  words  "estate"  and  "effects,"  saying,  "We 
have  a  familiar  meaning  attached  to  the  word  effects,  in  its  common 
use,  and  as  it  is  used  in  the  statutes  relating  to  bankrupts,  where  estate 
and  effects,  reddendo  singula  singulis,  denote,  the  one  things  personal, 
the  other  things  real."  In  Woollam  v.  Kenworthy,  9  Ves.  137,  Lord 
Eldon,  C,  assented  to  the  proposition  that,  "  where  there  are  no  spe- 
cial circumstances,  real  estate  will  pass"  by  the  words  "all  my  estate 
and  effects,"  without  more ;  and  the  same  rule  of  construction  applies 
to  the  word  "property;"  Edwards  v.  Barnes,  2  New  Ca.  252,(29 
E.  C.  L.  R.  324.) 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  The 
question  was,  whether,  under  the  circumstances  of  this  will,  it  was  to 
be  considered  that  the  heir  at  law  was  passed  over,  and  the  testator's 
interest  in  the  lands  devised  to  Anne  Evans,  through  whom  the  defend- 
ants claimed.  And  we  think,  adverting  to  the  doctrine  of  Lord  Hard- 
wicke  in  Tilley  v.  Simpson,  2  T.  R.  659,  note  (b),  S.  C.  1  Cox,  362, 
that  of  Lord  Kenyon  in  Jongsma  v.  Jongsma,  1  Cox,  362,  and  the  later 
cases  in  which  the  same  principle  has  been  acted  upon  as  in  those  deci- 
sions, that  the  realty  does  pass  by  the  word  "  estate"  in  this  will,  the 
term  used  being  capable  of  passing  it,  and  the  accompanying  words 
being  satisfied  by  reference  to  the  personal  property.  The  rule  will 
therefore  be  absolute. 

Rule  absolute. 


In  the  Matter  of  The  Examiners  of  Attorneys. — p.  728. 

\  candidate  for  admission  to  practise  as  an  attorney  having  failed,  on  examination,  to  satisfy  tba 
Examiners,  the  Court,  under  particular  circumstances,  made  an  order  that,  i£  on  re-examina- 
tion in  the  next  term,  he  should  obtain  his  certificate,  he  might  be  admitted  without  having 
given  a  fresh  term's  notice  under  Reg.  Gen.  HiL  6  W.  4,  a.  4. 
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Sir  W.  TV.  Foiled  moved  that  a  party  might,  in  the  next  term,  on 
obtaining  his  certificate  from  the  Examiners,  be  admitted  an  attorney 
of  this  Court  without  giving  a  term's  notice.  The  party  applying  de- 
posed that,  expecting  to  pass  his  examination  and  be  admitted  this 
term,  he  had  made  arrangements  to  join  A.  and  B.,  practising  attorneys 
in  one  of  the  colonies,  (which  he  named.)  That  it  was  of  considerable 
importance  to  his  interests  in  the  profession  that  he  should  do  so  as  early 
as  possible  after  March  next,  the  month  in  which  he  had  arranged  to 
join  the  above-named  attorneys.  Tliat,  not  being  sufficiently  prepared, 
he  had  failed,  on  his  examination  under  Reg.  Gen.  Hil.  6  W.  4,  4  A.  & 
E.  745,  746,  to  satisfy  the  examiners ;  and  their  secretary  had  informed 
him  that  they  could  not  then  give  him  a  certificate  to  enable  him  to  be 
admitted  and  practise,  but  that  they  would  take  his  examination  next 
term,  if  this  Court  would  authorise  them  to  do  so  without  a  fresh  term's 
notice,  (a) 

Per  Curiam,  (b) 

Ordered,  that  the  examiners  appointed,  &c.  be  at  liberty  to  ex- 
amine the  said  C.  D.,  next  Easter  term,  and,  in  the  event  of 
the  said  C.  D.  obtaining  the  usual  certificate  on  such  exa- 
mination, that  he  be  sworn,  enrolled,  and  admitted  an  attor- 
ney of  this  Court  without  giving  a  term's  notice. 

(<rt  See  In  the  Matter  of  The  Examiners  of  Attorneys,  8  A.  &  E.  745,  (35  E.  C.  L.  R.  51 4  * 
(6)  Lord  Denman,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js. 


The  QUEEN  against  The  Trustees  and  Managers  of  the  NORTH- 
WICH  Savings'  Bank.— p.  729. 

The  Court  will  not  grant  a  mandamus  requiring  trustees  of  a  Savings*  Bank  to  refer  a  dispute  to 

arbitration  under  stat  9  G.  4,  c.  92,  s.  45,  where  it  is  clear  that  the  enquiry  could  have  no 

result 
As  where,  by  a  rule  of  the  bank,  no  deposit  can  be  claimed  after  the  expiration  of  seven  years 

from  the  death  of  the  depositor,  and  a  claim,  which  it  is  proposed  to  refer,  was  confessedly  not 

made  within  that  time. 

A  rule  nisi  was  obtained  in  the  last  term  for  a  man  damns,  calling 
on  the  above  trustees  and  managers  to  refer  to  arbitration,  according 
to  stat.  9  G.  4,  c.  92,  s.  45,  a  dispute  between  the  bank  and  Thomas 
Lyon,  touching  a  deposit  of  163Z.  which  Lyon  alleged  to  have  been 
placed  in  the  bank  by  his  late  wife.  She  died  in  1826 ;  and  Lyon 
stated  that  he  hnd  since  made  several  applications  to  the  trustees  for  her 
deposit,  but  without  success ;  and  that  his  circumstances  and  situation  in 
life  had  prevented  his  taking  any  other  step. 

The  trustees  put  in  affidavits  giving  an  answer  to  the  application  on 
the  merits ;  and  they  also  relied  upon  a  rule  of  the  bank,  in  force  when 
the  163Z.  was  deposited,  by  which  any  claim  for  the  funds  of  a  deceased 
depositor  was  barred,  if  not  made  within  seven  years  from  his  death. 
The  present  demand  had  not  been  so  made. 

Evans  now  showed  cause,  and  stated  the  above-mentioned  rule.  The 
Court  then  called  upon 

Wightmariy  contra.     It  is  clear  that  the  wife's  deposit  was  in  the 
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hands  of  the  trustees ;  they  deny  that  it  is  now  due.  That  raises  one 
of  the  disputes  which,  by  the  express  provision  of  the  statute,  are  to  be 
referred  to  arbitration.  The  objection,  that  the  claim  is  barred  by 
lapse  of  tim6,  may  be  fit  for  discussion  before  the  arbitrator ;  but  Rex 
v.  The  Mildenhall  Savings*  Bank,  6  A.  &  E.  952,  shows  that  such  a 
suggestion  ought  not  to  prevent  the  reference.  There  may  have  been 
some  waiver  of  the  objection  by  the  trustees.  It  is  sufficient  for  the 
purpose  of  this  application  that  aadispute  exists.  Enactments  framed 
for  the  purpose  of  saving  expense  in  cases  of  this  kind  should  be  liberally 
construed. 

Lord  Denman,  C.  J.  The  preliminary  objection  is  properly  taken. 
The  depositor  has  been  dead  twelve  years ;  and  a  rule  of  the  bank, 
which  was  part  of  the  constitution  of  the  society,  barred  any  claim 
after  seven.  We  cannot  help  seeing  that  the  inquiry  would  be  one 
which  could  have  no  result. 

Littlkdale,  Williams,  and  Coleridge,  Js.,  concurred. 

Rule  discharged. 


Case  of  Leonard  Watson  and  Others. — p.  731. 

At  common  law,  a  Judge  of  the  Court  of  King's  Bench  may  grant  in  vacation  a  writ  of  habeas 
corpus  ad  subjiciendum,  returnable  immediate  at  chambers,  to  bring  up  the  body  of  a  party 
in  custody  in  execution  of  a  criminal  sentence. 

After  the  return  to  the  habeas  corpus  has  been  put  in  and  read,  it  is  considered  as  filed ;  but  the 
Court  has  nevertheless  power  to  amend  it. 

The  return  to  a  habeas  corpus,  directed  to  the  gaoler  of  Liverpool,  set  out  a  statute  of  Upper 
Canada,  (passed  after  stat.  5  G.  4,  c.  84,)  to  enable  the  government  thereof  to  extend  a  con- 
ditional pardon  to  persons  concerned  in  the  late  insurrection,  whereby  it  was  enacted  that,  on 
the  petition  of  any  person  charged  with  high  treason  there  committed,  preferred,  before  arraign- 
ment, to  the  Lieutenant  Governor,  confessing  such  person's  guilt,  and  praying  for  pardon,  the 
Lieutenant  Governor  might  grant  a  pardon  on  such  conditions  as  might  appear  proper,  which 
pardon  was  to  have  the  effect  of  an  attainder  for  high  treason,  so  far  as  regarded  realty  and 
personalty ;  and  that,  where  a  person,  pardoned  on  condition  of  transportation  or  banishment 
from  the  province,  should  return,  contrary  lo  the  condition,  this  should  be  a  capital  felony; 
the  return  also  set  out  other  {statutes,  (passed  after  stat  5  G.  4,  c.  84,)  whereby  it  appeared  that 
both  transportation  and  banishment  were  inflicted  in  certain  cases  by  the  criminal  law  of  Upper 
Canada,  and  that  they  were  also  imposed  as  commutations  for  the  punishment  of  death  in  cases 
of  capital  conviction;  the  place  of  transportation,  in  either  case,  to  be  declared  under  the  sign 
manual  of  the  Lieutenant  Governor.  The  return  then  stated  that  theprisoner,  having  been 
indicted  for  high  treason,  bad,  before  arraignment,  petitioned,  confessed,  and  prayed  for  pardon, 
and  had  been  pardoned  on  condition  of  being  transported  for  his  life  to  Van  Diemen's  Lap), 
to  which  he  had  assented  ;  that,  there  being  no  means  of  transporting  him  thither  direct  y 
from  Upper  Canada,  it  was  necessary  to  take  him  to  Quebec,  in  Lower  Canada,  being  the 
most  convenient  place  for  the  purpose;  and  that  he  was  conveyed,  by  warrant  of  the  Lieu- 
tenant Governor  of  Upper  Canada,  to  Lower  Canada ;  and,  on  his  arrival  there,  was  by  war- 
rant of  the  Governor  of  Lower  Canada,  delivered  into  the  custody  of  the  sheriff  of  Quebec,  for 
safe  keeping  till  he  could  be  transported ;  that,  there  being  no  means  of  conveying  the  prisoner 
directly  from  Lower  Canada  to  Van  Diemen's  Land,  it  was  necessary  to  convey  him  to  Eng- 
land, to  be  taken  thence  to  Van  Diemen's  Land ;  and  that,  by  letters  patent  of  the  Queen 
under  tne  Great  Seal  of  Lower  Canada,  the  master  of  the  bark  C.  was  commanded  to  receive 
the  prisoner  from  the  sheriff  of  Quebec,  and  carry  him  to  such  part  of  Great  Britain  as  should 
seem  fit  to  the  Queen,  that  he  might  be  thence  transported  to  Van  Diemen's  Land,  and  to  de- 
liver bim,  in  England,  to  the  custody  of  such  person  as  should  be  authorized  to  receive  him; 
that  the  master  received  him  from  the  sheriff  and  carried  him  to  Liverpool,  which  place 
seemed  fit  to  the  Queen,  and  was  the  most  convenient  in  that  behalf;  and  there  not  being 
means  ready  to  convey  him  to  Van  Diemen's  Land,  it  was  necessary  to  place  him  in  safe 
custody  till  means  could  lie  provided ;  and  that  the  gaol  of  Liverpool  being  the  most  fit  custody 
the  master  delivered  him  to  the  gaoler,  who  kept  him  in  custody,  while  such  means  were  pre- 
paring :  Held,  a  good  return.    For 
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Vl)  The  provincial  legislature,  under  stat.  31  G.  3,  c.  31,  had  the  power  to  pass  laws  for  trans- 
portation extra  fine*,  which  power  is  recognised  in  stat.  5  G.  4,  c.  84,  s.  17 ;  and  they  might 
empower  the  governor  to  paidon  on  such  conditions  "  as  might  appear  proper."     Therefore 

(2)  The  condition  of  transportation  might  here  be  legally  annexed  to  the  pardon,  with  the 
prisoner's  absent. 

(3)  The  crown  had  a  right  to  enforce  the  condition ;  and  the  Queen's  subjects,  without  the 
province  of  Upper  Canada,  were  justified  in  assisting,  the  province  not  being  a  foreign 
country. 

(4)  It  was  not  necessary  that  the  return  should  specially  set  out  the  documents  referred  to. 

(5)  The  Crown  might  appoint  Van  Die fo en's  Land  as  a  place  of  transportation,  and  the  Court 
would  presume  that  proper  steps  had  been  taken  for  the  prisoner's  reception  there. 

A  similar  return  held  good  where  the  condition  was  transportation  for  fourteen  years  from  the 
prisoner's  arrival  in  Van  Diemen's  Land. 

The  like,  where  the  returns  stated  capital  convictions  for  high  treason  and  felony,  and  commu- 
tations of  the  sentences,  not  specifying  the  treason  or  felony. 

Held,  also,  that  the  return  must  be  taken  to  be  true  on  the  motion  to  discharge  out  of  custody ; 
and  need  not  be  verified  by  affidavit.  Qu&rc,  whether  there  be  any  and  what  mode  (other 
than  by  action)  of  impeaching  the  truth  of  such  a  return,  or  of  introducing  new  matter  ? 

It  appeared,  on  affidavit,  that  in  the  mandatory  part  of  the  letters  patent  addressed  to  the  master 
of  the  bark,  the  prisoner's  name  was  omitted,  though  it  stood  in  the  recital ;  and  that  the  re- 
turn, as  originally  drawn,  had  set  out  the  letters  patent,  which  were  also  incorrect  in  other 
particulars ;  but  that  the  present  return,  stating  the  substance  as  above,  had  been  drawn  by 
counsel,  ami  tiled  instead  of  the  original  return. 

Held,  that  the  gaoler  might  substitute  a  return  drawn  by  counsel  for  that  originally  prepared. 

It  appearing  by  affidavit  that  the  omission  of  the  name  was  unknown  to  the  gaoler,  an  attach- 
ment against  him  was  refused,  though  the  Court  considered  him  blameable  for  negligence. 

Held,  that  the  letters  patent  were  immaterial ;  but  that,  had  the  return  been  intentionally  false, 
the  gaoler  would  not  have  been  protected  by  the  immateriality,  nor  by  the  circumstance  that 
the  prisoner  had  not  been  injured  by  the  falsehood. 

In  the  last  vacation  twelve  writs  of  habeas  corpus  were  obtained,  on 
application  to  Littledale,  J.,  at  chambers,  severally  directed  to  the 
person  or  persons  having  the  custody  of  Leonard  Watson,  John  Golds- 
bury  Parker,  Randall  Wixon,  James  Brown,  Finlay  Malcolm,  Robert 
Walker,  Ira  Anderson,  John  Grant,  William  Alves,  Paul  Bedford, 
Lynus  Wilson  Miller,  and  William  Reynolds,  and  commanding  such 
person  or  persons  to  bring  the  body  of  the  party  before  the  Lord  Chief 
Justice,  or  such  other  Judges  as  should  be  at  chambers,  immediately 
after  the  receipt  of  the  writ,  together  with  the  day  and  cause  of  his  be- 
ing taken  and  detained,  to  undergo,  &c.  The  writs  were  dated  26th 
November,  2  Victoria,  (the  last  day  of  Michaelmas  term,  1838,)  and 
were  obtained  on  the  affidavits  of  Joseph  Hume  and  John  Arthur  Roe- 
buck, Esquires,  stating  that  the  prisoners  (some  of  whom  were  referred 
to  in  one  affidavit,  and  some  in  the  other)  were,  as  the  deponents  be- 
lieved, illegally  detained  in  the  borough  gaol  of  Liverpool,  having  been 
brought  to  Liverpool  from  Upper  Canada  contrary  to  their  wishes,  some 
not  having  been  tried  or  sentenced,  and  some  not  having  been  legally 
accused  or  called  on  to  plead. 

On  Saturday,  12th  January,  in  this  term,  Sir  J.  Campbell,  Attorney- 
General,  having  mentioned  the  case  in  Court,  it  was  agreed  by  the 
counsel  on  both  sides  that  the  prisoners  should  be  brought  up,  and  the 
validity  of  the  returns  discussed,  in  full  Court ;  Lord  Denman,  C.  J., 
saying  that,  had  the  case  been  argued  at  chambers,  it  would  have  been 
thought  right  that  other  Judges,  besides  the  one  sitting  at  chambers, 
should  attend  the  hearing  ;  and  that  it  was  unnecessary  to  go  through 
the  form  of  bringing  the  prisoners  up  at  chambers  and  adjourning  to  the 
full  Court. 

In  the  same  term,  Monday,  14th  January,  the  prisoners  were  brought 

vol.  xxxvi, — 25 
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up  in  full  Court,  (a)     The  returns  were  then  put  in.     The  return  in  the 
case  of  Leonard  Watson  was  read,  which  was  as  follows. 

"  I,  William  Batcheldor,  keeper  of  her  Majesty's  gaol  of  and  for  ihe  borough  of  Liverpool,  ia 
the  writ  to  this  schedule  annexed  named,  do  certify  and  return,  in  obedience  to  the  said  writ, 
that  by  a  certain  statute  of  ber  Majesty's  province  of  Upper  Canada  in  North  America,  (b)  in- 
tituled 'An  act  to  enable  the  government  of  this  province  to  extend  a  conditional  pardon  in  cer- 
tain cases  to  persons  who  have  been  concerned  in  the  late  insurrection,'  made  and  passed  in  the 
first  year  of  the  reign  of  her  present  Majesty,  by  the  Queen's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  legislative  council  and  assembly  of  the  said  province,  under  and 
by  virtue  of  a  certain  act  of  parliament,  made  and  passed  in  the  thirty-first  year  of  the  reign  of 
his  late  Majesty  King  George  the  Third,  intituled  '  An  act  to  repeal  certain  parts  of  an  act  passed 
an  the  fourteenth  year  of  his  Majesty's  reign,  intituled  "  An  act  for  making  more  effectual  provi- 
sion for  the  government  of  the  province  of  Quebec  in  North  America,"  and  to  make  further  pro- 
vision for  the  government  of  the  said  province,'  and  which  first-mentioned  statute  was  duly 
"mssed  by  the  legislative  council  and  assembly  of  the  said  province  of  Upper  Canada,  and  as- 
.  sented  to  in  her  Majesty's  name  by  the  person  who  had  been  appointed,  and  was,  at  the  time  of 
*  »  passing  the  said  first-mentioned  statute  as  aforesaid,  by  ber  Majesty,  (c)  to  be  the  Governor  of 
*  the  said  province  of  Upper  Canada,  it  was,  among  other  things,  enacted  (d)  that  upon  the  peti- 
tion of  any  person  charged  with  high  treason  committed  in  the  said  province,  preferred  to  the 
Lieutenant  Governor  before  the  arraignment  of  such  prisoner,  (e)  and  praying  to  be  pardoned 
for  his  offence,  it  should  and  might  be  lawful  for  the  Lieutenant  Governor  of  the  said  province, 
by  and  with  the  advice  and  consent  of  the  executive  council  thereof,  to  grant,  if  it  should  seem 
fit,  a  pardon  to  such  person,  in  her  Majesty's  name,  upon  such  terms  and  conditions  as  might 
appear  proper;  which  pardon,  being  granted  under  the  Great  Seal  of  her  Majesty's  said  province, 
and  reciting  in  sultstance  the  prayer  of  such  petition,  should*  have  the  same  effect  as  an  attainder 
of  the  person  therein  named  for  the  crime  of. high  treason,  as  far  as  regarded  the  forfeiture  of  hit 
estate  and  property,  real  and  personal.  And  I  do  further  certify  that,  after  passing  the  said  first- 
mentioned  statute,  to  wit,  at  a  special  session  of  oyer  and  terminer  and  gaol  delivery,  begun  and 
holden  at  Toronto,  in  the  home  district  of  the  said  province,  on  Thursday,  the  8th  day  of  March, 
in  the  first  year  of  the  reign  of  her  said  Majesty,  before  the  Honourable  John  Bkvkrlt  Robi it- 
son,  Chief  Justice  of  the  said  province,  and  others,  his  fellows,  justices  and  commissioners  of 
our  said  Lady  the  Queen,  under  and  by  virtue  of  her  said  Majesty's  commission  under  the  Great 
8eal  of  the  said  province,  issued  in  pursuance  of  another  statute  (f)  of  her  Majesty's  said  pro- 
vince duly  passed  in  the  same  manner  and  by  the  same  authority  as  the  said  first-mentioned 
statute,  on  the  12th  day  of  January  in  the  first  year  of  her  Majesty's  reign,  and  intituled  'An 
act  to  provide  for  the  more  effectual  and  impartial  trial  of  persons  charged  with  treason  and  trea- 
sonable practices  committed  in  this  province,'  the  said  Leonard  Watson  was  indicted  for  the 
crime  of  high  treason;  and,  before  the  arraignment  of  the  said  Leonard  Watson,  he,  the  said 
Leonard  Watson,  humbly  petitioned  the  Lieutenant  Governor  of  the  said  province,  in  accord- 
ance with  the  said  statute  first  herein  mentioned,  confessing  his  guilt  of  the  treason  charged 
against  him  as  aforesaid,  and  professing  his  penitence,  and  praying  for  the  merciful  consideration 
of  his  case,  and  that  her  Majesty's  gracious  pardon  might  be  extended  to  him  upon  such  condi- 
tions as  the  said  Lieutenant  Governor  of  the  said  province,  by  and  with  the  advice  of  the  said 
executive  council,  should  see  fit:  and  the  said  Lieutenant  Governor,  by  and  with  the  advice  of 
the  said  executive  council,  did,  in  her  said  Majesty's  behalf,  consent  that  mercy  should  be  ex- 
tended to  him,  the  said  Iieonard  Watson,  upon  the  conditions  following;  (that  is  to  say)  that 
the  said  Leonard  Watson  be  transported,  and  remain  transported,  to  her  Majesty's  penal  colony 
of  Van  Diemen's  Land,  for  and  during  the  term  of  his  natural  life ;  to  which  terms  and  condi- 
tion the  said  Leonard  Watson  did  assent ;  and  the  said  Lieutenant  Governor  did  thereupon,  in 
her  Majesty's  name,  on  the  22d  of  October  in  the  year  of  our  Lord,  1 836,  aforesaid,  by  letters 
patent  under  the  Great  Seal  of  the  said  province  of  Upper  Canada,  dated  the  day  and  year  last 
aforesaid,  pardon,  remit,  and  release  the  said  Leonard  Watson  of  and  from  all  and  every  punish- 
ment whatsoever  which  might  be  inflicted  upon  him,  the  said  Leonard  Watson,  by  reason  of  the 
treason  so  as  aforesaid  confessed  by  him,  upon  condition,  nevertheless,  that  he,  the  said  Leonard 
Watson,  should  be  transported,  and  remain  transported,  to  the  said  penal  colony  of  Van  Die- 
men's  Land,  for  and  during  the  term  of  his  natural  life.  And  I  do  further  certify  and  return 
that,  there  being  no  means  of  transporting  the  said  Leonard  Watson  directly  from  Upper  Canada 
aforesaid  to  Van  Diemen's  Land  aforesaid,  it  became  and  was  necessary  to  take  him  to  Quebec 
in  her  Majesty's  province  of  Lower  Canada  in  North  America,  for  the  purpose  of  carrying  the 

(«)  Before  Lord  Den  man,  C.  Jn  Littledale,  Williams,  and  Coleridge,  Js. 

\b)  I  Vict  c.  10.  (Passed  6th  March,  1838.) 

(c)  Sic  (<*)  Sect  1. 

(e)  Sic  in  return ;  "  person"  in  the  statute. 

(f)  Stat,  Upper  Canada,  1  Vict  c.  3. 
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•aid  condition  in  the  said  pardon  into  effect,  the  said  place  called  Quebec  being  the  readiest  and 
most  convenient  place  for  that  purpose :  whereupon,  and  in  order  to  carry  the  said  condition 
into  effect,  the  said  Leonard  Watson  was,  after  the  said  pardon,  conveyed,  by  the  authority  and 
warrant  of  ihe  said  Lieutenant  Governor  of  Upper  Canada,  from  the  said  province  of  Upper 
(Simula  unto  (w)  the  said  province  ot  Lower  Canada,  and  was  there,  upon  his  arrival  in  Lower 
Can  uh  aforesaid,  by  virtue  of  a  warrant,  in  that  behalf,  of  Sir  John  Colborne,  Governor  of  the 
said  province  of  Lower  Canada,  delivered  into  the  custody  of  the  sheriff  of  the  district  of  Quebec 
in  Lower  Canada  aforesaid,  for  safe  keeping,  until  he  could  be  transported  according  to  the  said 
condition,  the  same  being  the  proper  and  most  convenient  custody  in  that  behalf.  And  I  do 
furth  r  certify  and  return  that,  there  not  being  any  means  of  conveying  the  said  Leonard  Wat- 
son directly  from  Lower  Canada  aforesaid  to  Van  Diemen's  Land  aforesaid,  according  to  the 
said  condition,  it  became  and  was  necessary,  in  order  to  carry  the  said  condition  into  effect,  to 
convey  the  said  Leonard  Watson  to  England,  to  be  taken  from  thence  to  Van  Diemen's  Land, 
in  fulfilment  of  the  said  condition :  and  thereupon  afterwards,  to  wit,  on  the  17th  day  of  Novem- 
ber, 1833.  by  certain  letters  patent  of  our  said  Lady  the  Queen,  bearing  dnte  the  day  and  year 
Uftt  aforesaid,  and  sealed  with  the  Great  Seal  of  the  province  of  Lower  Cannda,  and  directed  to 
one  Digby  B.  Morton,  master  of  the  bark  Captain  Rosa,  our  said  Lady  the  Queen  commanded 
the  said  Master  to  receive  the  said  Leonard  Watson  from  the  said  sheriff  of  the  district  of  Que- 
bec, in  the  said  province  of  Lower  Canada,  in  whose  custody  the  said  Leonard  Watson  then 
was  as  aforesaid ;  and  that  the  said  master  should  forthwith  transport  and  convey,  or  cause  to  be 
transported  and  conveyed,  the  said  Leonard  Watson  to  such  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  England  as  to  our  said  Lady  the  Queen  mitrht  seem  fit,  to  the 
end  that  the  said  Leonard  Watson  might  be  thence  again  transported  to  her  Majesty's  said  penal 
colony  of  Van  Diemen's  Land,  according  to  the  said  condition  in  the  said  pardon ;  and  that  the 
said  master  should  there,  to  wit,  in  England  aforesaid,  deliver  the  body  of  the  said  Leonard  Wat- 
son into  the  custody  of  such  person  or  persons  as  might  be  lawfully  authorized  to  receive  the 
same.  And  I  do  further  certify  and  return,  in  obedience  to  the  said  writ,  that  the  said  Digby  B. 
Morton,  so  being  master  of  the  said  bark,  did,  in  obedience  to  the  said  last-mentioned  letters  pa- 
tent, receive  the  body  of  the  said  Leonard  Watson  from  the  said  sheriff  of  the  said  district  of 
Quebec,  and  take  him  on  board  the  said  bark,  and  bring  him  to  Liverpool  in  England  aforesaid, 
the  same  being  a  place  which  seemed  fit  to  her  said  Majesty,  and  which  was  the  most  proper 
and  convenient  in  that  behalf,  to  the  end  that  the  said  Leonard  Watson  might  be  thence  again 
transported  to  Van  Diemen's  Land,  as  aforesaid :  And,  the  said  Digby  B.  Morton  having  arrived 
with  the  said  ship  at  Liverpool  as  aforesaid,  to  wit,  on  the  17th  day  of  December  last,  with  the 
said  Leonard  Watson  on  board  thereof,  and  there  not  being  the  means  immediately  ready  for 
conveying  him  from  Liverpool  aforesaid  to  Van  Diemen's  Land  as  aforesaid,  it  became  and  was 
necessary  that  the  said  Leonard  Watson  should  be  placed  in  some  safe  custody  until  the  means 
could  be  provided  for  conveying  him  to  Van  Diemen's  Land  as  aforesaid :  And,  the  said  gaol  of 
and  for  the  said  borough  of  Liverpool  being  the  fittest  and  most  convenient  place  for  that  pur- 
pose, he,  the  said  Digby  B.  Morton,  did,  on  the  day  and  year  last  aforesaid,  deliver  the  said  Leo- 
nard Watson  into  my  custody  at  Liverpool  aforesaid ;  and  I  have  kept  him  in  my  custody  whilst 
means  have  been  and  are  preparing  with  all  possible  dispatch  for  the  causing  the  said  Leonard 
Watson  to  be  transported  to  Van  Diemen's  Land  as  aforesaid.  And  these  are  the  causes  of  my 
detaining  the  said  Tjeonard  Watson  in  my  custody,  and  whose  body  T  have  ready,  as  by  the  said 
writ  I  am  commanded." 

Sir  John  Campbell,  Attorney-General,  Sir  TV.  M.  Rolfe,  Solicitor* 
General,  Sir  F.  Pollock  and  Wight  man  appeared  for  the  Crown,  and 
Hill,  Falconer,  Roebuck  and  Fry  for  the  prisoner. 

The  Counsel  for  the  Crown.  The  prisoners  must  be  remanded  upon 
a  preliminary  objection.  This  is  not  a  case  in  which  a  judge  in  vaca- 
tion can  issue  a  writ  of  habeas  corpus  returnable  before  himself  at 
chambers.  The  question  is  important,  with  a  view  to  the  general  law 
on  the  subject ;  but  the  prisoners,  if  the  objection  prevail,  will  not  suf- 
fer by  it ;  as  the  objections  to  the  returns  may  be  discussed  on  a  dif- 
ferent course  of  proceeding.  A  motion  for  a  habeas  corpus  at  common 
law  must  be  made  in  term  time,  and  reasons  stated  for  the  motion. 
This  appears  from  Hobhouse's  Case,  3  B.  &  Aid.  420 ;  S.  C.  2  Chitt. 
Rep.  207,  (5  E.  C.  L.  R.  330,)  and  the  authorities  there  cited.  Now 
the  writ  in  the  present  instance  must  be  considered  as  one  at  common 
law ;  for  it  is  not  authorized  by  any  statute.     The  Habeas  Corpus  Act, 

(a)  See  post,  p.  274.  note  (b). 
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stat.  31  C.  2,  c.  2,  does  not  apply  to  such  a  case.     The  prisoners  are 
here  committed  in  execution.     Sect.  1  of  stat.  31  C.  2,  c.  2,  shows  thai 
the  grievance  which  that  statute  was  intended  to  redress  was  the  delay 
of  the  trial  of  prisoners  committed  on  criminal  charges.     Sect.  2  directs 
that,  where  the  commitment  is  not  for  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant  of  commitment,  the  prisoner  shall  be 
brought  before  the  Lord  Chancellor,  the  Lord  Keeper  of  the  great  seal, 
or  the  judges  or  barons  of  the  Court  from  whence  the  writ  shall  issue, 
or  such  other  person  or  persons  before  whom  the  writ  shall  be  made 
returnable :  and,  by  sect.  3,  if  any  person  be  committed  or  detained  foi 
any  crime,  unless  for  felony  or  treason  plainly  expressed  in  the  warrant, 
in  the  vacation  time,  and  out  of  term,  it  shall  be  lawful  for  the  person 
or  persons  so  committed  or  detained  ("  other  than  persons  convict  or  in 
execution  by  legal  process")  to  complain  to  the  Lord  Chancellor  or 
Lord  Keeper,  or  any  justice,  either  of  the  one  bench  or  of  the  other,  or  the 
barons  of  the  exchequer  of  the  degree  of  the  coif,  who,  on  request,  and 
view  of  the  copy  of  the  warrant,  or  oath  made  that  a  copy  is  denied, 
are  to  award  the  habeas  corpus  under  the  seal  of  the  Court  to  which 
the  judge,  &c,  belongs,  returnable  immediate  before  the  said  Lon? 
Chancellor,  or  Lord  Keeper,  or  such  justice,  &c,  who  shall,  within  two 
days  after  the  party  is  brought  before  them,  discharge  him  on  his  re 
cognizance  to  appear  in  the  proper  Court ;  unless  it  appear  that  thfc 
party  is  detained  on  legal  process  for  matters  in  law  for  which  he  is  not 
bailable.     Sect.  7  provides  for  bringing  speedily  to  trial  parties  com- 
mitted for  treason  or  felony  plainly  or  specially  expressed  in  the  war- 
rant.    From  the  nature  of  these  provisions  it  is  clear  that  this  statute 
relates  only  to  parties  committed  on  a  criminal  charge  previously  to 
trial.     Then  stat.  56  G.  3,  c.  100,  (commonly  called  Onslow's  Act,}  re- 
cites (sect.  1)  that  stat.  31  C.  2,  c.  2,  and  the  Irish  "Act  for  better 
securing  the  liberty  of  the  subject,"  Irish  stat.  21  &  22  G.  3,  c.  11, 
"  only  extend  to  cases  of  commitment  or  detainer  for  criminal  or  sup- 
posed criminal  matter;"  and  enacts,  "That  where  any  person  shall  be 
confined  or  restrained  of  his  or  her  liberty,  (otherwise  than  for  some 
criminal  or  supposed  criminal  matter,  and  except  persons  imprisoned 
for  debt  or  by  process  in  any  civil  suit,")  "it  shall  and  may  be  lawful 
for  any  one  of  the  Barons  of  the  Exchequer,  of  the  degree  of  the  coif, 
as  well  as  for  any  of  the  justices  of  one  Bench  or  the  other,"  "  and  they 
are  hereby  required,  upon  complaint  made  to  them  by  or  on  the  behalf 
of  the  person  so  confined  or  restrained,  if  it  shall  appear  by  affidavit  or 
affirmation  (in  cases  where  by  law  an  affirmation  is  allowed)  that  there 
is  a  probable  and  reasonable  ground  for  such  complaint,  to  award  in 
vacation  time,  a  writ  of  habeas  corpus  ad  subjiciendum,  under  the  seal 
of  such  court,  whereof  he  or  they  shall  then  be  judges  or  one  of  the 
judges,  to  be  directed  to  the  person  or  persons  in  whose  custody  or 
power  the  party  so  confined  or  restrained  shall  be,  returnable  imme- 
diately before  the  person  so  awarding  the  same,  or  before  any  other 
judge  of  the  Court  under  the  seal  of  which  the  said  writ  issued."    This 
statute,  therefore,  does  not  apply  to  detainers  under  execution  upon 
criminal  process,  but  to  such  cases  as  the  confinement  of  a  wife  by  h«?r 
husband,  or  the  improper  carrying  away  of  a  child  by  its  mother. 
[Coleridge,  J.     In  Ex  parte  Becching,  4  B.  &  C.  136,  (10  E.  C.  L. 
R.  293,)  the  statute  was  applied  to  the  case  of  a  party  detained  upon  a 
charge  of  smuggling.]    That  was  a  commitment  merely  to  enforce  a 
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penalty,  which  was  considered  as  a  civil  matter.  This  appears  by  the  au- 
thority on  which  Ex  parte  Beeching  was  decided,  The  Attorney -Gene- 
ral v.  Bowman,  (a)  [Coleridge,  J.  Are  you  justified  in  assuming  that 
a  common  law  habeas  corpus  ad  subjiciendum  cannot  issue  in  vacation 
returnable  in  vacation  ?  In  3  Blackst.  Com.  131,  it  is  said,  "  This  is  a 
high  prerogative  writ,and  therefore  by  the  common  law  issuing  out  of  the 
Court  of  King's  Bench  not  only  in  term  time,but  also  during  the  vacation, 
by  a  fiat  from  the  chief  justice  or  any  other  of  the  judges,  and  running 
into  all  parts  of  the  king's  dominions :  for  the  king  is  at  all  times  entitled 
to  have  an  account,  why  the  liberty  of  any  of  his  subjects  is  restrained, 
wherever  that  restraint  may  be  inflicted.  If  it  issues  in  vacation,  it  is 
usually  returnable  before  the  judge  himself  who  awarded  it,  and  he 
proceeds  by  himself  thereon;  unless  the  term  should  intervene,  and' 
then  it  may  be  returned  in  Court."]  The  last  sentence  must  be  consi- 
dered as  applicable  only  to  writs  under  stat.  31  C.  2,  c.  2 ;  otherwise 
the  doctrine  seems  unfounded.  [The  Counsel  for  the  prisoners  stated 
that  they  supported  the  proceeding  as  one  at  common  law.]  In  Brass 
Crosby s  Case,  2  W.  Bl.  754,  S.  C.  3  Wils.  188,  the  party  was  com- 
mitted by  a  warrant  of  the  Speaker  of  the  House  of  Commons,  and 
brought  before  the  Court  of  Common  Pleas  by  habeas  corpus  moved 
for  and  returnable  in  term  time  :  and  it  seems  to  have  been  understood 
that  the  writ  at  common  law  could  not  be  taken  out  and  made  return- 
able before  a  judge  in  vacation.  For  the  reporter,  Sir  W.  Biackstone, 
says,  at  the  end  of  the  report,  "  This  was  an  habeas  corpus  at  common 
law.  An  application  had  been  made,  in  the  preceding  vacation,  to 
Lord  Mansfield,  Chief  Justice  of  the  King's  Bench,  and  Lord  Chief 
Justice  De  Grey,  separately,  to  discharge  the  Lord  Mayor,  and  Mr. 
Alderman  Oliver,  who  was  in  the  same  situation,  by  a  habeas  corpus, 
under  the  statute  31  Car.  2.  But  they  were  then  remanded."  Thus, 
the  case  not  being  considered  within  stat.  31  Car.  2,  c.  2,  and  the  com- 
mon law  remedy  being  therefore  resorted  to,  that  was  attempted  by  an 
application  in  term  time.  [Coleridge,  J.,  referred  to  Crowley9 s  Case, 
2  Swanst.  1.]  There  Lord  Eldon  decided,  upon  a  review  of  all  the 
authorities,  that  the  Court  of  Chancery  had  the  power  in  vacation, 
over-ruling  Lord  Nottingham's  decision,  in  Jenkes's  Case,  6  How.  St. 
Tr.  1189;  and  in  Crowley9 s  Case,  2  Swant.  12,  83,  which  is  supposed 
to  have  been  the  cause  of  the  passing  of  stat.  31  C.  2,  c.  2.  Lord  El- 
don's  decision  is  perfectly  consistent  with  the  doctrine  now  contended 
for  on  the  part  of  the  Crown.  Properly  speaking,  the  three  common 
law  courts  act  only  in  term  time,  except  under  particular  statutes :  but 
the  Court  of  Chancery,  being  the  officinajustitim,  is  always  open.  Here 
the  writ,  though  tested  (by  fiction)  in  term  time,  is  returnable  before  a 
Judge  at  chambers;  (b)  and,  indeed,  it  is  doubtful  whether  even  the 
teste  ought  to  have  been  dated  in  term  time ;  for  although  ordinary 
writs,  of  many  kinds,  may  be  so  tested,  yet,  where,  by  express  statute 
or  defined  practice,  a  writ  ought  to  issue  in  a  particular  term,  such  fic- 
tion is  inadmissible:  Regina  v.  Ricketts,  8  A.  &  E.  951,  (35  E.  C.  L. 
R.  572.)  (c)  Lord  Eldon,  in  Crowley9 s  Case,  2  Swanst.  48,  &c,  cites 
Lord  Coke's  reading  on  Magna  Charta,  2  Inst.  53,  55,  on  stat.  9  Hen. 
3,c.  29,  and  2  Inst.  552,  on  the  Articuli  super  Chartas,  28  Edw.  1,  stat. 

(a)  Note  (a)  to  Huntley  v.  Ltiscombe,  2  B.  &  P.  532. 

(Jb)  The  writs  were  not  marked  "  per  statutum,"  &c,  under  stat  31  Car.  2,  c,  2,  a.  8 

(V)  See  p.  338. 
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3,  c.  5,  and  4  Inst.  81,  182;  in  which  passages  the  same  distinction 
between  the  Court  of  Chancery  and  the  Courts  of  law  is  clearly  pointed 
to.(tf)     If  the  power  contended  for  existed  at  common  law,  much  of  the 
provisions  of  stat.  31  C.  2,  c.  2,  and  stat.  56  G.  3,  c.  ICO,  would  have 
been  superfluous.     And  there  is  good  reason  for  not  extending  the 
remedy  by  writ  returnable  before  a  single  Judge  to  cases  of  commit- 
ment in  execution :  for  it  would  be  inexpedient  that  a  single  Judge  at 
chambers  should  revise  the  judgment  of  a  criminal  court.     In  4  Bac. 
Abr.  117,  7th  cd.,  (and  see  15  Pari.  Hist.  898,  &c.,)  Habeas  Corpus. 
(B)  1,  it  is  said,  "  It  is  clear,  that  bolh  by  the  common  law,  as  also  by 
the  statute,  the  Courts  of  Chancery  and  King's  Bench  have  jurisdiction 
of  awarding  this  writ  of  habeas  corpus,  and  that  without  any  privilege 
in  the  person  for  whom  it  is  awarded.     But  it  seems  that,  by  the  com- 
mon law,  the  Court  of  King's  Bench  could  have  awarded  it  only  in 
term  time,  but  that  the  Chancery  might  have  done  it  as  well  out  of  as 
in  term,  because  that  Court  is  always  open."     In  the  same  volume,  p. 
140,  is  a  note  giving  an  account  of  the  opinions  of  the  Judges  upon 
questions  put  to  them,  in  1758,  when  it  was  proposed  to  introduce  a 
bill  which  should  contain  provisions  mainly  corresponding  with  those 
in  the  statute  afterwards  passed,  56  G.  3,  c.  100  :  and  it  appears  that 
there  was  great  difference  of  opinion  among  them  as  to  the  power  of 
the  Judges  in  vacation,  before,  or  independently  of,  stat.  31  C.  2,  c.  2. 
The  opinion  of  Wilmot,  J.,  afterwards  C.  J.  of  C.  P.,  is  published  at 
length  in  Notes  of  Opinions  and  Judgments  delivered  by  Sir  John 
Eardley  Wihnot,  p.  77.     [Lord  Denman,  C.  J.,  referred  to  Bex  v.  She A- 
beare,  1  Bur.  460;  Rex  v.  Mead,  1  Bur.  542;  Rex  v.  Clarke,  1  Bur. 
606.     Coleridge,  J.    Blackstone,  3  Com.  131,  has  this  note.     "The 
pluries  habeas  corpus  directed  to  Berwick  in  43  Eliz.,  (cited  4  Burr. 
856,)  (b)  was  teste*  d  die  Jo  vis  prox*  post  quinden'  Sancii  Martini. 
It  appears,  by  referring  to  the  dominical  letter  of  that  year,  that  this 
quindena  (Nov.  25)  happened  that  year  on  a  Saturday.     The  Thurs 
day  after  was  therefore  the  30th  of  November,  two  days  after  the 
expiration  of  the  term."  This  appears  to  confirm  his  view  in  the  text,  (c) 
that  at  common  law  the  writ  might  be  returnable  in  vacation.]     Lord 
'EhDox,mCrotoley9sCase,2  Sw.anst.  39, remarks  that  Blackstone  hasgiven 
the  history  of  the  writ, "  perhaps  not  altogether  with  his  usual  accuracy ;" 
and  he  comments  upon  Blackstone's  account  at  some  length.     In  Rex 
v.  Shebbeare  it  was  held  that  a  habeas  corpus,  issued  by  the  Chief  Jus- 
tice of  the  King's  Bench  in  vacation  and  returnable  immediate,  ran  on 
through  the  ensuing  term,  and  did  not  require  renewal.     It  does  not, 
however,  appear  that  this  was  not  a  case  under  stat.  31  C.  2,  c.  2 :  (d) 
it  took  place  after  the  passing  of  the  act,  and  so  did  Rrx  v.  Mead,  1 
Bur.  542,  ahd  Rex  v.  Clarke,  1  Bur.  606.     Sect.  8  of  stat.  16  C.  l,t\ 
10,  which  was  the  statute  that  abolished  the  Star-Chamber,  enacts, 

(a)  Lord  Eldon  adds,  "  It  is  quite  clear  here,  that  Lord  Coke,  when  he  wrote  the  fourth 
volume  of  his  Institute*,  still  continued  of  opinion  that  the  Court  of  King's  Bench  could  grant 
the  writ  only  in  term  time ;  an  opinion  which  I  think  is  not  well  founded,  hut  which  it  is  ex- 
tremely difficult  to  deny  would  have  been  thought  well  founded,  at  the  time  when  Lord  Coke 
wrote/'     2  8wanst.  50. 

(6)  The  precedent  is  Brourley'*  Cate,  cited  in  Rex  v.  Cowle,  2  Bur.  856,  from  Richard 
Buurn's  Cane,  Cro.  Joe.  543. 

(cj  Cited,  ante,  p.  2fi9. 

(rf)  Bee  Smollett's  Hist,  of  England,  Reign  of  George  the  Second,  vol.  ir  p.  40°,  book  iii.fr 
SO,  ed.  1791.    2  Starkie  on  Libel,  164,  note  (i). 
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u  That  if  any  person  shall  hereafter  be  committed,  restrained  of  his 
liberty,  or  suffer  imprisonment,  by  the  order  or  decree  of  any  such  Court 
of  Star-Chamber,  or  other  Court  aforesaid,  now  or  at  any  time  Hereafter, 
having  or  pretending  to  have  the  same  or  like  jurisdiction,  power  or 
authority  to  commit  or  imprison  as  aforesaid,  or  by  the  command  or 
warrant  of  the  King's  Majesty,  his  heirs  or  successors,  in  their  own 
person,  or  by  the  command  or  warrant  of  the  council-board,  or  of  any 
of  the  lords  or  others  of  his  Majesty's  privy  council ;  that  in  every 
such  case  every  person  so  committed,  restrained  of  his  liberty,  or  suffer- 
ing imprisonment,  upon  demand  or  motion  made  by  his  counsel,  or 
other  employed  by  him  for  that  purpose,  unto  the  Judges  of  the  Court 
of  King's  Bench  or  Common  Pleas,  in  open  court,  shall  without  delay, 
upon  any  pretence  whatsoever,  for  the  ordinary  fees  usually  paid  for 
the  same,  have  forthwith  granted  to  him  a  writ  of  habeas  corpus,  to  be 
directed  generally  unto  all  and  every  sheriffs,  gaoler,  minister,  officer,  or 
other  persons  in  whose  custody  the  party  committed  or  restrained  shall 
be,  and  the  sheriffs,  gaoler,  minister,  officer  or  other  person  in  whose 
custody  the  party  so  committed  or  restrained  shall  be,  shall  at  the  return 
of  the  said  writ,  and  according  to  the  command  thereof,  upon  due  and 
convenient  notice  thereof  given  unto  him,"  &c,  "  bring  or  cause  to  be 
brought  the  body  of  the  said  party  so  committed  or  restrained  unto  and 
before  the  Judges  or  justices  of  the  said  Court  from  whence  the  said 
writ  shall  issue,  in  open  court,  and  shall  then  likewise  certify  the  true 
cause  of  such  his  detainer  or  imprisonment,  and  thereupon  the  Court, 
within  three  court-days  after 'such  return  made  and  delivered  in  open 
court,  shall  proceed  to  examine  and  determine  whether  the  cause  of 
such  commitment  appearing  upou  the  said  return  be  just  and  legal,  or 
not,  and  shall  thereupon  do  what  to  justice  shall  appertain,  either  by 
delivering,  bailing,  or  remanding  the  prisoner."  These  provisions 
clearly  are  applicable  only  to  proceedings  in  full  court,  and  in  term,  and 
it  is  difficult  to  believe  that  the  legislature,  when  this  statute  passed, 
considered  that  the  Judges  had  individually  a  power  to  issue  the  writ 
in  vacation,  returnable  immediately.  In  Crowley's  Case,  2  Swanst.  44, 
Lord  Eldon  treats  it  as  "clear  that  under  that  act  of  Car.  1,  the 
Courts  of  King's  Bench  and  Common  Pleas  could  not  issue  the  writ  in 
vacation."  In  4  Bac.  Abr.  123,  7th  ed.,  Habeas  Corpus,  (B)  4,  it  is 
said,  with  reference  to  the  law  antecedent  to  stat.  31  C.  2,  c.  2,  "Not- 
withstanding the  writ  of  habeas  corpus  be  a  writ  of  right,  and  what 
the  subject  is  entitled  to,  yet  the  provision  of  the  law  herein  was  in  a 
great  measure  eluded  by  the  Judges  being  only  enabled  to  award  it  in 
term  time."  Therefore,  although  the  learned  Judge  here  did  rightly  in 
issuing  the  writ,  the  return  shows  want  of  jurisdiction  in  this  particular 
course,  and  the  prisoners  should  be  remanded. 

Lord  Denman,  C.  J.,  on  the  next  day,  January  15th,  said: — The 
Court  have  considered  the  objection  which  was  taken  yesterday,  and 
are  of  opinion  that  it  is  not  necessary  to  hear  the  counsel  for  the  prison- 
ers against  that  objection.  We  have  no  doubt  that  we  are  bound  by 
the  practice  which  has  now  prevailed,  for  eighty  years  since  the  year 
1758,  of  issuing  writs  of  habeas  corpus  before  Judges  returnable  im- 
mediate, and  before  themselves,  in  time  of  vacation.  In  1758,  a  bill 
was  introduced  into  the  House  of  Lords  for  the  purpose  of  remedying 
some  of  the  defects  in  the  law  of  habeas  corpus,  as  it  then  stood  :  and, 
upon  that  occasion,  a  majority  of  the  Judges  consulted  gave  their 
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opinion  in  the  way  I  have  now  stated.  Mr.  Justice  Wilmot,  after- 
wards Lord  Chief  Justice,  stated,  as  his  ground,  that,  for  at  least  eighty 
years,  and  probably  before  that  time,  the  same  practice  had  prevailed; 
so  that  we  have  at  least  twice  that  period.  They  also  refer  to  some 
cases  of  an  earlier  date.  I  am  aware  that  we  might  have  been  ex- 
tremely well  entertained  for  several  days  in  entering  into  an  antiquarian 
discussion  as  to  what  quantity  of  writs  might  be  found  to  have  been 
issued,  and  what  returns  were  extant,  and  how  the  records  were  kept : 
but  it  seems  to  me  that  we  should  be  tampering  with  this  great  remedy 
of  the  subject,  the  writ  of  habeas  corpus,  if  we  did  not  say  that  we 
would  abide  by  the  practice  we  find,  and  deal  with  this  as  it  has  been 
formerly  dealt  with.  Therefore,  we  will  now  proceed  to  enquire 
whether  the  return  is  sufficient.  On  the  discussion  in  1758,  according 
to  Mr.  Dodd's  very  interesting  account  in  his  edition  of  Bacon's 
Abridgment,  7th  ed.  vol.  iv.  p.  140,  Habeas  Corpus,  (B,)  13,  note,  (and 
see  15  Pari.  Hist.  903,)  seven  of  the  Judges,  iucluding  the  Chief  Baron, 
Lord  Chief  Justice  Willes,  and  Mr.  Justice  Wilmot,  afterwards  Chief 
Justice,  were  of  the  opinion  I  have  stated.  Mr.  Justice  Foster  was 
not  able  to  attend  by  reason  of  the  death  of  his  wife.  He  is  well  known 
to  have  been  of  the  same  opinion,  aud  to  have  wished  even  to  extend 
the  remedy  of  the  habeas  corpus  still  further.  Lord  Mansfield  was  a 
member  of  the  House  of  Lords  at  the  time  :  and  his  opinion  is  well 
ascertained  by  his  practice  since  that  time:  (a)  and  the  very  fact  of  the 
bill,  which  had  been  introduced,  being  dropped  is  a  pretty  good  proof 
of  the  opinion  of  Judges  being  consistent  with  the  law  as  it  then 
stood.  (/>) 

A  question  then  arose,  whether  the  return  which  had  been  read  could 
be  considered  as  filed,  and  whether,  if  filed,  it  could  be  amended:  a* 
to  which  The  Counsel  for  the  Crown  cited  an  Anonymous  casey  1  Mod. 
102,  in  1  Mod.  The  Court,  after  consulting  Mr.  Dealt  ry,  said  that  the 
return  was  filed,  but  that  they  had  the  power  to  amend  it. 

The  Counsel  for  the  prisoners  then  moved  that  Watson  should  be 
discharged.  First,  there  is  no  conviction.  The  provincial  act,  1  Vict 
c.  10,  set  out  in  the  return,  authorizes  the  Lieutenant-Governor,  on 
petition  by  a  person  charged  with  high  treason,  preferred  before  ar- 
raignment, to  pardon  him,  on  such  terms  and  conditions  as  may  appeal 
proper ;  which  pardon  is  to  have  the  effect  of  an  attainder  for  high 
treason,  so  far  as  regards  forfeiture  of  real  and  personal  property. 
And  the  return  recites  the  indictment  of  Watson  for  high  treason,  his 
petition  before  arraignment,  his  prayer  for  pardon,  and  a  pardon  on 
condition  of  transportation  for  life.  Here  is  no  conviction.  There  is, 
therefore,  no  authority  by  the  English  law  for  detaining  the  prisoner 
in  England.  Stat.  5  G.  4,  c.  84,  s.  17,  (c)  applies  only  to  convicts  who 
have  been  convicted  "by  any  Court  or  Judge."      Here  no  judicial 

(a)  Hill  said,  that  this  was  also  the  view  taken  by  Lord  Chancellor  Hardwicke.  See  15 
Pari.  His.  p.  898,  (note,)  and  p.  924.  (note.) 

(Jb)  See  further,  on  this  point,  p.  278,  post. 

(e)  Stat.  5  G.  4,  c.  84,  s.  17.  "  And  whereas  by  the  laws  in  force  in  some  parts  of  his 
Majesty's  dominions  not  within  the  United  Kingdoms,  offenders  convicted  of  certain  offences  ire 
liable  to  be  punished  by  transportation  beyond  the  seas,  and  other  convicts  adjudged  to  suffer 
death  in  such  parts  of  his  Majesty's  dominions  hove  received  or  may  receive  his  Majesty's  most 
gracious  pardon  upon  condition  of  transportation  beyond  the  seas,  and  there  may  be  no  meani 
of  transporting  such  convicts  to  any  of  the  places  appointed  by  his  Majesty  in  council  of  that 
behalf,  without  first  bringing  them  to  England ;  Be  it  therefore  further  enacted,  that  whenewi 
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authority  has  acted,  but  only  an  executive  one.  It  will  probably  be 
contended,  on  the  other  side,  that  what  has  here  taken  place  is  tanta- 
mount to  a  conviction;  but  such  a  construction  of  the  terms  of  a  penal 
statute  is  inadmissible.  If  the  prisoner  here  lias  been  convicted, 
how  is  error  to  be  assigned  on  the  conviction  ?  How  could  he  plead 
autrefois  convict  to  a  fresh  indictment?  This  proceeding  will  be 
scrupulously  watched  by  the  Court,  because  the  general  principle  of  the 
law  is  to  protect  parties,  who  are  subject  to  legal  process,  from  acts 
done  by  themselves  in  ignorance  ;  an  instance  of  which  occurs  in  the 
Rule,  Hil.  2,  W.  4,  I  72,  3  B.  &  Ad.  384,  and  the  older  rules  in  pari 
materia,  2  Stra.  902,  and  note  (1)  ibid.  In  fact,  however,  the  provincial 
statute  referred  to,  1  Vict.  c.  10,confines,by  implication, the  consequences 
of  the  pardon ;  for  it  enaqts  that  the  pardon  "  shall  have  the  same  effect 
as  an  attainder  of  the  person  therein  named  for  the  crime  of  high  trea- 
son, as  far  as  regards  the  forfeiture  of  his  estate  and  property,  real 
and  personal.97  It  cannot  be  supposed  that  the  provincial  legislature, 
which  found  it  necessary  to  insert  these  words,  considered  that  the 
pardon  was  of  itself  tantamount  to  a  conviction.  But,  further,  stat. 
14  G.  3,c.  83,  s.  11,  after  reciting  that  "the  certainty  and  lenity  of  the 
criminal  law  of  England,  and  the  benefits  and  advantages  resulting 
from  the  use  of  it,  have  been  sensibly  felt  by  the  inhabitants"  of  the 
province  of  Quebec,  then  comprehending  both  Upper  and  Lower  Canada, 
enacts  "  that  the  same  shall  continue  to  be  administered,  and  shall  be 
observed  as  law  in  the  province  of  Quebec,  as  well  in  the  description 
and  quality  of  the  offence  as  in  the  method  of  prosecution  and  trial , 
and  the  punishments  and  forfeitures  thereby  inflicted  to  the  exclusion 
of  every  other  rule  of  criminal  law,  or  mode  of  proceeding  thereon, 
which  did  or  might  prevail  in  the  said  province  before  the  year  of  oui 
Lord,  1764 ;  any  thing  in  this  act  to  the  contrary  thereof  in  any  respect 
notwithstanding;  subject  nevertheless  to  such  alterations  and  amend- 
ments as  the  governor,  lieutenant-governor,  or  commander  in  chief  for 
the  time  being,  by  and  with  the  advice  and  consent  of  the  legislative 
council  of  the  said  province,  hereafter  to  be  appointed,  shall,  from  time 
to  time,  cause  to  be  made  therein,  in  manner  hereinafter  directed." 
Then  stat.  31  G.  3,  c.  31,  which  divided  the  province  of  Quebec  into 
Upper  and  Lower  Canada,  enacts,  sect.  33,  "  that  all  laws,  statutes,  and 
ordinances,  which  shall  be  in  force  on  the  day  to  be  fixed  in  the  man- 
ner hereinafter  directed  for  the  commencement  of  this  act,  within  the 
said  provinces,  or  either  of  them,  or  in  any  part  thereof  respectively, 
shall  remain  and  continue  to  be  of  the  same  force,  authority,  and  effect, 

any  convict  ail  judged  to  transportation  by  any  court  or  judge  in  any  part  of  his  Majesty's  do-" 
minions  not  within  the  United  Kingdom,  or  any  convict  adjudged  to  suffer  death  by  any  such  court 
or  judge,  and  pardoned  on  condition  of  transportation,  have  been  or  shall  be  brought  to  England 
in  order  to  be  transported,  it  shall  or  may  be  lawful  to  imprison  any  such  offender  in  any  place 
*  of  confinement  provided  under  the  authority  of  this  act,  until  such  convict  shall  be  transported, 
or  shall  become  entitled  to  his  liberty  ;  and  that  so  soon  as  every  such  convict  shall  be  so  im- 
prisoned, all  the  provisions,  rules,  regulations,  clauses,  authorities,  powers,  penalties,  matters  and 
things  aforesaid,  concerning  the  safe  custody,  confinement,  treatment  and  transportation  of  any 
offender  convicted  in  Great  Britain,  shall  extend  and  lie  construed  to  extend  to  every  convict  who 
may  have  been  or  may  be  hereafter  adjudged  to  transportation  by  any  court  or  judge  in  any 
part  of  his  Majesty's  dominions  not  within  the  United  Kingdom,  and  to  every  convict  adjudged 
by  any  such  court  or  judge  to  suffer  death,  and  pardoned  on  condition  of  transportation,  and 
brought  to  England  in  order  to  be  transported,  as  fully  and  effectually  to  all  intents  and  purpose*, 
as  if  such  convict  had  been  convicted  and  sentenced  at  any  session  of  gaol  delivery  holden  *o," 
toy  country  within  England." 
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in  each  of  the  said  provinces  respectively,  as  if  this  act  had  not  beer* 
made,  and  as  if  the  said  province  of  Quebec  had  not  been  divided ;  except 
in  so  far  as  the  same  are  expressly  repealed  or  varied  by  this  act,  or 
in  so  far  as  the  same  shall  or  may  hereafter,  by  virtne  of  and  under  the 
authority  of  this  act,  be  repealed  or  varied  by  his  Majesty,  his  heirs  or 
successors,  by  and  with  the  advice  and  consent  of  the  legislative  coun- 
cils and  assemblies  of  the  said  provinces  respectively,  or  in  so  far  as 
the  same  may  be  repealed  or  varied  by  such  temporary  laws  or  ordi- 
nances as  may  be  made  in  the  manner  hereinafter  specified."  Thai 
leaves  the  law  of  Upper  Canada  on  the  footing  either  of  the  English 
law,  or  of  laws  passed  in  the  province ;  as  to  which  latter,  the  Court 
can  recognise  only  what  appears  on  the  return ;  aud  the  Court  cannot 
see,  on  the  return,  any  thing  which  gives,  by  the 'Canadian  law,  the 
effect  of  a  conviction  to  the  proceedings  stated. 

It  may  be  questionable,  whether  an  English  Court  of  law  will  recog- 
nize such  a  statute  as  that  set  out  in  the  return.  No  limit  as  to  the  se- 
verity of  the  conditions  is  imposed  ;  it  does  uot  appear  that  torture  or 
mutilation  might  not  be  inflicted  as  the  condition  of  pardon.  If  it  be 
said  that  the  prisoner  has,  according  to  the  return,  consented  to  the 
terms,  the  answer  is,  that  the  English  law  would  not  recognize  the  va- 
lidity of  such  a  contract,  if,  for  instance,  it  authorized  the  commission 
of  murder  or  mayhem. 

This  points  out  another  objection  to  the  return.  No  judgment  of 
transportation,  or  of  death  commuted  for  transportation,  has  been  pass- 
ed. The  consent  of  the  party  cannot  be  substituted  for  such  a  judg- 
ment; and,  without  the  judgment,  stat.  5  G.  4,  c.  S4,  s.  17,  is  inappli- 
cable. The  power  of  the  Crown  to  commute  one  sentence  for  another, 
even  the  more  severe  for  the  less,  is,  at  least  in  modern  times,  rested 
upon  statute  merely,  (a)  At  all  events,  it  is  not  communicable  in  Eng- 
land; stat.  21  H.  8,  c.  24,  s.  1.  It  has  been  said  that  in  the  colonies 
such  a  power  is  communicable  from  the  Crown  :  but,  even  if  that  be  so, 
the  return  sets  out  no  letters  patent,  or  other  instrument,  by  which  such 
a  delegation  may  appear  to  have  taken  place  in  fact :  and  it  is  diflicult 
to  see  how  the  provincial  legislature  of  a  colony  can  give  this  power,  if 
not  so  communicated  by  the  Crown. 

But,  further,  supposing  the  power  of  commuting  the  punishment  to 
exist,  the  return  fails  to  show  any  right  in  the  governor  of  Upper  Ca- 
nada to  transport  beyond  the  limits  of  his  own  colony.  He  has  no  au- 
thority in  Van  Diemeu's  Land.  Stat.  5  G.  4,  c.  S4,  s.  17,  applies  to 
cases  only  where  the  power  to  transport  beyond  seas  previously  existed: 
it  creates  no  such  power.  Even  in  the  case  of  transportation  from 
Great  Britain,  where  convicts  had  been  adjudged  to  Transportation  to 
one  colony,  but  had  from  accident  or  necessity  been  landed  in  auotiier, 
the  power  to  control  or  detain  them  in  the  latter  foiled;  and  this  defect 
was  remedied  only  by  express  statute,  1 1  G.  4,  &  1  W.  4,  c.  39,  s.  1,  kc.  , 

Supposing  that  the  power  of  transporting  to  Van  Diemen's  Land  ex- 
ists, it  is  not  shown  to  have  been  legally  exercised.  The  return  alleges 
the  necessity  of  sending  the  prisoner  to  Lower  Canada,  and  the  warrant 
issued  by  the  governor  of  Upper  Canada  for  so  sending  him.  That  is 
«dl  which  the  governor  of  Upper  Canada  appears  by  the  return  to  have 
aone.  It  is  not  shown  that  he  ordered  any  further  step  to  be  taken. 
Then  the  governor  of  Lower  Canada  commits  the  prisoner  to  the  cus 

(a)  See  the  statutes  cited  in  Regina  v.  Baker,  7  A.  &  E.  502,  (34  E.  C.  L.  R.  147.) 
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tody  of  the  sheriff  of  Quebec ;  and  it  is  said  that,  in  order  to  convey  the 
prisoner  to  Van  Diemen's  Land,  it  became  necessary  to  send  him  from 
Lower  Canada  to  England.  But  it  is  not  shown  that  any  one  had  au- 
thority to  send  him  from  Lower  Canada  to  Van  Diemen's  Land  or  else- 
where. The  return  states  that  Liverpool  was  a  place  which  seemed  fit 
t*  her  Majesty,  to  the  end  that  the  prisoner  might  be  transported  to  Van 
Diemen's  Land.  But  the  pleasure  of  the  Crown,  in  this  respect,  could 
be  signified  only  by  some  instrument,  which  should  be  set  out.  The 
assertion  as  to  the  pleasure  of  the  sovereign,  not  authenticated  by  any 
responsible  minister,  is  nugatory.  Then,  after  the  arrival  of  the  pri- 
soner at  Liverpool,  no  ground  is  laid  for  the  detainer,  except  that  the 
gaoler  states  the  borough  gaol  at  Liverpool  to  have  been  the  fittest  and 
most  convenient  place  for  the  detainer.  But  it  is  not  shown  that  any 
warrant  was  issued,  or  any  authority  given  to  the  gaoler  who  made  the 
return. 

Finally,  the  return  is  defective  in  not  setting  out  the  instruments  re- 
ferred to.  The  Court  ought  to  see  them,  so  as  to  be  enabled  to  judge 
of  their  legal  effect :  it  is  not  sufficient  that  the  party  making  the  return 
takes  upon  himself  to  allege  the  result.  It  is  returned  that  the  prisoner 
confessed  his  guilt  of  the  treason  charged  against  him  :  but  the  Court 
should  see  whether  the  confession  does  amount  to  that,  and  what  is  the 
treason  confessed.  So  the  pardon  should  be  set  out,  that  the  Court  may 
judge  of  its  effect,  and  whether  the  conditions  are  imposed  legally,  or, 
at  all  events,  within  the  scope  of  the  provincial  statute.  So  the  several 
warrants,  if  they  exist,  should  be  set  out.  Hex  v.  Clerk,  1  Salk.  349, 
shows  that,  where  there  is  a  commitment  by  warrant,  it  must  be  re- 
turned on  habeas  corpus :  "  for  otherwise  it  would  be  in  the  power  of 
the  gaoler  to  alter  the  case  of  the  prisoner,  and  make  it  either  better  or 
worse  than  it  is  upon  the  warrant ;  and  if  he  may  take  upon  him  to  re- 
turn  what  he  will,  he  makes  himself  judge ;  whereas  the  Court  ought 
to  judge,  and  that  upon  the  warraut  itself."  It  can  be  proved  by  affi- 
davit that  the  gaoler  did  in  fact  show  a  warrant.  [  The  Counsel  for  the 
Crown  objected  to  this  being  alluded  to.]  The  rule,  generally,  is  that 
the  Court  will  look  to  a  return  only;  but  in  the  case  of  a  return  under 
stat.  31  Car.  2,  c.  2,  that  rule  seems  inapplicable :  for,  by  sect.  5,  the 
party  detaining  is  required,  on  demand,  to  give  the  prisoner  a  true  copy 
of  the  warrant ;  and  this  can  be  only  for  the  purpose  of  enabling  the 
prisoner  to  check  inaccuracies  in  the  return.  The  act,  as  was  pointed 
out  in  the  argument  in  Crowley's  Case,  2  Swanst.  8,  "  was  designed  not 
so  much  to  confer  new  rights  on  the  subject,  as  to  provide  new  remedies 
for  ancient  rights."  The  Court  cannot  give  effect  to  the  remedy  unless 
they  see  the  warrant.  [Lord  Denman,  C.  J.  In  this  stage  of  the  argu- 
ment, we  can  notice  only  what  appears  on  the  return.]  That,  at  all 
events,  strengthens  the  objection  to  the  return  in  its  present  form,  since 
it  prevents  the  Court  from  seeing  the  true  legal  state  of  the  proceedings. 

The  Counsel  for  the  Crown.  As  to  the  objection  that  there  is  nei- 
ther conviction  nor  judgment,  it  appears  to  be  assumed  that  the  deten- 
tion is  defended  uuder  the  provisions  of  stat.  5  G.  4,  c.  84,  s.  17.  But 
that  section  is  material  only  from  its  distinctly  recognising,  by  the  recital, 
that  the  provincial  legislatures  have  power  to  pass  laws  for  the  trans- 

Eortation  of  offenders  beyond  the  seas,  and  that  such  convicts  may  be 
iwfully  brought  to  England  in  order  to  transport  them.     The  enacting 
part  is  of  course  inapplicable  here.     But  it  is  suggested  that,  inasmuch 
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as  the  power  to  detain  in  England  persons  convicted  in  the  colonies, 
and  there  sentenced  to  transportation,  required  a  legislative  enactment, 
such  detention  is  illegal  in  all  cases  to  which  the  enactment  does  not 
apply.  Now  the  clause  does  not  show  that  a  legislative  enactment  was 
necessary  for  that  purpose  :  the  object  of  the  whole  statute  is  differ.  nL 
Sect.  10  gives  the  power  of  carrying  into  effect  certain  discipline  with 
regard  to  convicts  sentenced,  or  whose  sentence  has  been  commuted  to 
transportation.  They  may  be  confined  in  the  hulks ;  and  other  steps 
may  be  adopted,  which  could  not  have  been  taken  without  statute ;  and 
the  object  of  sect.  17  is,  not  to  confer  a  power  of  detention,  but  to  au- 
thorize applying  the  particular  provisions  of  this  act  to  persons  convicted 
and  sentenced  to  transportation  in  the  colonies,  and  brought  to  England 
for  the  purpose  of  carrying  the  transportation  into  effect.  ,  That  they 
may  be  so  sentenced  to  transportation,  under  the  colonial  law,  is  as- 
sumed ;  and  that,  being  so  sentenced,  they  may  be  brought  to  England 
in  order  to  carry  the  sentence  into  effect,  is  also  assumed  as  a  necessary 
consequence.  This  power  is  not  created  by  sect.  17 ;  but  other  powers 
are  thereby  engrafted  upon  it.  None  of  the  English  acts  of  parliament 
(a)  give  the  power  of  transportation  except  in  cases  of  convictions  in 
the  United  Kingdom.  The  right  (recognised  by  stat.  5  G.  4,  c.  84)  of 
the  colonial  legislatures  to  pass  laws  inflicting  transportation  rests,  not 
on  any  express  act  of  the  English  legislature,  but  on  the  authority  inci- 
dent to  the  provincial  legislature,  created  by  charter  or  otherwise.  Siat 
14  G.  3,  c.  83,  s.  11,  imported  the  English  criminal  law  into  Canada, 
and  with  it  the  power  of  transportation  to  the  colonies.  Then  the  legis- 
lature of  Upper  Canada,  created  by  stat.  31  G.  3,  c.  31,  and  not  restricted 
by  stat.  14  G.  3,  c.  83,  s.  11,  has  passed  the  provincial  act  1  Vict.  c.  10, 
part  of  which  is  set  out  in  the  return.  That  gives  the  Lieutenant-Go- 
vernor the  power  of  pardon,  where  the  prisoner  petitions,  upon  such 
terms  and  conditions  as  may  appear  proper.  This  Court  does  not  sit 
on  appeal  against  provincial  statutes ;  nor  will  it  rigidly  inquire  whether 
such  statutes  be  strictly  analogous  to  English  law.  Even  in  the  case 
of  the  acts  of  a  provincial  tribunal  this  is  not  done;  Hex  v.  Sudd  is,  I 
East,  306.  It  is  asked,  whether  the  condition  of  mutilation  or  tonure 
might  be  imposed.  The  objection  to  such  a  condition  would  be,  that  it 
inflicted  a  punishment  unknown  to  the  law :  but  how  can  such  an  argu- 
ment apply  to  a  condition  inflicting  a  punishment  known  and  recognized 
by  the  law  as  within  the  powers  of  the  colonial  assembly,  and  less  se- 
vere than  the  punishment  attached  to  the  offence  of  which  the  prisoner 
confesses  himself  guilty  ?  The  statute  cannot  be  void  on  account  of  the 
generality  of  its  language ;  for,  if  it  be  true  that  certain  punishments, 
though  imposed  as  conditions,  would  be  illegal,  then  it  follows  that  the 
conditions  contemplated  in  the  statute  do  not  comprehend  such  punish- 
ments. Suppose  the  prisoner  had  been  brought  by  habeas  corpus  be- 
fore a  court  of  Upper  Canada,  could  such  an  objection  have  prevailed  ? 
If  not,  how  can  it  prevail  here  ?  Suppose  an  English  act  of  parliament 
gave  this  power  to  the  Lieutenant-Governor  of  Upper  Canada,  there 
could  then  be  no  difficulty :  but  it  cannot  make  any  difference  that,  the 
English  legislature  having  enabled  the  provincial  legislature  to  pass  acts, 
fin  act  has  been  so  passed  which  gives  the  power.  It  is  true  that  there 
is,  under  the  provincial  act,  no  attainder  except  so  far  as  regards  real 
•md  personal  property.  But  the  return  is  not  supported  on  the  ground 
(a)  See  act*  referred  to  in  Regina  ▼.  Baker,  7  A.  &  E.  502,  (34  E.  C.  L.  R.  147.) 
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of  there  being  any  attainder  at  all,  but  as  showing  a  power  to  transport 
resulting  from  the  conditional  pardon.  The  clause  relating  to  the  pro- 
perty was  inserted  to  prevent  the  incongruity  of  a  party  holding  pro- 
perly in  Upper  Canada,  who  had  confessed  being  guilty  of  treason,  and 
who  might,  under  the  conditions  of  his  pardon,  be  transported  from  the 
province.     But  this,  of  course,  does  not  supersede  the  condition. 

It  is  contended  that  no  man  can  assent  to  his  own  transportation. 
Without  a  statute,  he  canuot :  but  lie  can,  and  his  assent  will  be  good, 
if  a  statute  expressly  enable  him  to  do  so.  Here  a  statute  does  enable 
him.  as  the  condition 'of  being  relieved  from  a  more  severe  punishment. 

Such  statutory  consents  are  not  unprecedented.  In  the  Habeas  Cor- 
pus Act,  stat.  31  C.  2,  c.  2,  s.  14,  it  is  enacted,  "that  if  any  person  or 
persons  lawfully  convicted  of  any  felony,  shall  in  open  court  pray  to  be 
transported  beyond  the  seas,  and  the  court  shall  think  fit  to  leave  him 
or  them  in  prison  for  that  purpose,  such  person  or  persons  may  be  trans- 
ported into  any  parts  beyond  the  seas,"  this  act  notwithstanding.  That 
applies  to  the  case  of  a  party  convicted  of  a  felony  which  does  not  ren- 
der him  liable  to  transportation ;  and  it  enables  him  to  consent  to  trans- 
portation, as  it  might  have  enabled  him  to  do  before  conviction.  Sect. 
13  of  the  same  statute  provides  "that  nothing  in  this  act  shall  extend 
to  give  benefit  to  any  person  who  shall  by  contract  in  writing  agree 
with  any  merchant  or  owner  of  any  plantation,  or  other  person  what- 
soever, to  be  transported  to  any  parts  beyond  the  seas,  and  receive  ear- 
nest upon  such  agreement,  although  that  afterwards  such  person  shall 
renounce  such  contract."  Here  the  power  of  a  man,  not  accused  of  any 
crime,  to  "contract"  for  his  own  transportation  is  recognised.  Pardons, 
in  ancient  times,  were  sometimes  granted  before  arraignment,  in  order 
that  they  might  be  pleaded :  and  it  is  laid  down  in  4  Hawk.  P.  C.  354, 
Book  2,  c.  37,  s.  45,  7th  (Leach's)  edition,  that  "  the  king  may  extend 
his  mercy  on  what  terms  he  pleases,  and  consequently  may  annex  to 
his  pardon  any  condition  that  he  thinks  fit,  whether  precedent  or  sub- 
sequent, on  the  performance  whereof  the  validity  of  the  pardon  will 
depend." 

Objections  are  made  to  the  exercise  of  the  power  beyond  the  limits 
of  the  colony.  The  right  so  to  exercise  it  is  recognized  by  stat.  5  G.  4, 
c.  84,  s.  17,  as  before  pointed  out.  It  is  incident  to  the  general  power 
of  penal  enactment.  Thus,  stat.  5  G.  4,  c.  84,  s.  3,  gives  power  to  the 
Crown  "  to  appoint  any  place  or  places  beyond  the  seas,  either  within 
or  without  his  Majesty's  dominions,  to  which  felons  and  other  offend- 
ers under  sentence  or  order  of  transportation  or  banishment  shall  be 
conveyed."  It  appears  to  be  assumed,  on  the  other  side,  that  a  coun- 
try must  discharge  every  prisoner  who  comes  to  it  under  the  criminal 
process  of  another  country.  For  the  reasons  given,  this  general  ques- 
tion does  not  arise  here ;  but  it  may  well  be  doubted  whether  the  as- 
sumption be  warrantable. 

It  is  suggested  that,  but  for  stat.  1 1  G.  4,  &  1  W.  4,  c.  39,  there  was 
no  power  to  detain  prisoners  who,  being  sentenced  to  transportation  in 
one  penal  colony,  were  of  necessity  first  landed  in  another.  But  that 
is  not  the  object  of  the  statute.  It  provides  for  the  permanent  detention 
of  prisoners  in  either  of  the  colonies  of  New  South  Wales  or  Van  Die- 
men's  Land,  who,  having  been  ordered  to  one  of  those  colonies,  are  left 
in  the  other,  either  from  necessity  or  under  the  provisions  specified  in 
the  act.    Without  the  statute,  the  penal  discipline  could  n£t  have  been 
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applied  to  prisoners  who  were  not  in  the  colony  to  which  they  were 
ordered  to  be  transported.  The  statute  was  passed  to  legalize  this ;  not 
to  authorize  the  touching  at  one  colony  in  the  way  to  the  other,  or  the 
power  of  temporary  detention  there.  It  therefore  does  not  show  that 
such  power  did  not  exist  independently  of  that  statute. 

It  is  objected  that  the  return  does  not  show  how  the  power  to  com- 
mute punishment  has  passed  from  the  Crown  (o  the  Lieutenant-Govern- 
or. But  it  sets  out  the  provincial  statute  giving  that  power,  as  here 
exercised,  which  statute  is  authorized  by  the  English  act,  31  G.  3,  c.  31. 

Then,  if  the  power  to  transport  exist,  it  follows  that  there  is  a  power 
to  do  all  necessary  to  give  effect  to  the  condition  of  transportation. 
Here  the  necessity  is  expressly  alleged  in  the  return.  The  Court  can- 
not see  that  the  necessity  of  passing  through  Lower  Canada,  and  by 
the  way  of  England,  does  not  exist:  and,  if  it  will  take  judicial  notice 
of  the  physical  condition  of  the  provinces,  it  must  see  that  a  passage 
through  Lower  Canada  was  inevitable.  If  no  ship  was  sailing  to  Van 
Diemen's  Land  except  by  the  way  of  England,  that  was  the  only  course 
of  transmission  ;  and  it  cannot  be  contended  that  the  prisoner,  when  he 
reached  the  English  coast,  was  to  be  left  in  the  ship,  and  out  of  har- 
bour. Would  the  objection  be  good,  in  the  case  of  a  ship  with  convicts 
touching  at  the  Cape  of  Good  Hope  ? 

It  is  objected  that  no  warrant,  authorizing  the  gaoler  to  detain,  is  al- 
leged on  the  return.  That  is  necessary  in  the  case  of  a  committal  for 
trial,  but  not  in  the  case  of  a  committal  under  criminal  sentence,  nor  in 
the  case  of  carrying  the  conditions  of  a  pardon  into  effect.  Bex  v. 
Clerk,  1  Salk.  349,  shows  that,  where  there  is  a  commitment  by  war- 
rant, the  return  must  set  forth  the  warrant ;  but  in  that  case  the  dis- 
tinction now  insisted  upon  in  support  of  the  return  is  taken;  for  it  is 
said,  "  where  a  commitment  is  in  court  to  a  proper  officer  there  present, 
there  is  no  warrant  of  commitment,  and  therefore  he  cannot  return  a 
warrant  in  hsec  verba,  but  must  return  the  truth  of  the  whole  matter 
under  peril  of  an  action."     That  has  been  done  here. 

It  is  also  objected  that  the  return  does  not  set  out  fully  the  several 
documents  of  which  it  alleges  the  effect.  But  the  gaoler  has  to  satisfy 
himself  of  the  state  of  facts,  and  to  aver  the  truth  at  his  peril.  Greater 
particularity  is  not  required.  In  Barne's  Case,  2  Rol.  R.  157,  it  was 
ruled  that  in  a  return  to  a  habeas  corpus  such  precise  certainty  is  not 
requisite,  but  i*  suffices  if  the  Court  by  the  return  can  be  apprized  of 
the  substance  of  the  matter.  Here  the  return  shows  a  detainer  under 
competent  authority,  which  is  enough,  as  appears  from  Brass  Crosby's 
Case,  3  Wils.  188,  S.  C.  2  W.  Bl.  754.  In  Bex  v.  Sudd  is,  1  East,  306, 
the  return  by  the  Governor  of  Portsmouth  to  a  habeas  corpus  stated 
that  the  prisoner,  being  a  gunner  in  the  royal  artillery,  in  actual  pay  as 
a  member  of  the  garrison  of  Gibraltar,  was  tried  by  a  court-martial, 
constituted  under  the  authority  of  the  king,  according  to  the  form  of  the 
statute,  with  power  to  try,  hear,  and  determine  crimes  and  offences  in 
pursuance  of  the  articles  of  war,  "upon  a  certain  charge  exhibited 
against  him  before  the  same  court-martial  for  certain  offences  alleged 
to  have  been  committed  by  him  at  Gibraltar  aforesaid ;"  and  that  the 
Court  pronounced  sentence  that,  having  heard  the  evidence  and  defence, 
the  Court  was  "  of  opinion  that  the  prisoner  John  Suddis  is  guilty  of 
receiving  several  pieces  of  printed  cotton  and  two  pieces  of  broad-cloth 
•tolen  from  jhe  warehouse  of  Mr.  S.  Watkins,  knowing  them  to  be 
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stolen,  in  breach  of  the  articles  of  war,  and  doth  therefore  by  virtue  oi 
the  4th  article  of  the  24th  section  of  the  articles  of  war  sentence  him 
the  said  John  Suddis  to  be  transported  as  a  convict  to  Botany  Buy  for 
the  term  of  14  years;"  that  the  sentence  was  confirmed  by  the  Go- 
vernor of  Gibraltar ;  who,  to  carry  it  into  effect,  caused  the  prisoner  to 
be  sent  to  England  in  custody,  under  which  custody  the  prisoner  ar- 
rived in  England,  and  was  landed  at  Portsmouth  in  such  custody,  and, 
for  the  cause  and  purpose  aforesaid,  was  delivered  by  the  person  having 
the  custody  to  the  Governor  of  Portsmouth,  to  be  kept  till  he  should  be 
sent  to  Botany  Bay  in  pursuance  of  the  sentence,  and  that  he  was  .de- 
tained for  that  purpose ;  that  S.  Watkins  was  a  subject  of  the  king ; 
that  no  form  of  civil  judicature  existed  at  Gibraltar  ;  having  power  to 
try  a  person  in  actual  pay  as  a  member  of  the  garrison ;  and  that  the 
warehouse  was  at  Gibraltar.  That  was  held  a  good  return.  Law- 
rence, J.,  said,  "  This  is  a  return  to  a  writ  of  habeas  corpus  made  by 
the  person  in  whose  custody  the  party  is  placed  in  execution  of  his  sen- 
tence. He  cannot  be  taken  to  be  cognizant  of  all  the  proceedings.  It 
is  enough  that  the  Court  had  authority  to  award  such  a  sentence.  He 
returns  the  cause  for  which  he  detains  the  party  in  custody,  namely,  the 
judgment  of  such  a  court.  This  return  I  believe  is  as  much  as  it  has 
ever  been  usual  to  make  in  such  cases."  And  Le  Blanc,  J.,  said,  "It 
is  sufficient  for  the  officer  having  him  in  his  custody  to  return  to  the 
writ  of  habeas  corpus,  that  a  court  having  a  competent  jurisdiction  had 
inflicted  such  a  sentence  as  they  had  authority  to  do,  and  that  he  holds 
him  in  custody  under  that  sentence." 

But,  lastly,  supposing  the  return  insufficient,  this  Court  cannot  dis- 
charge the  prisoner.  If  the  Lieutenant-Governor  of  Upper  Canada  had 
no  authority  to  impose  the  condition  of  pardon,  the  prisoner  is  simply 
in  the  situation  of  a  party  against  whom  an  indictment  has  been  found 
for  high  treason  within  the  colonial  possessions  of  the  crown.  The 
pardon  cannot  stand,  upon  any  supposition  which  annuls  the  power  to 
impose  the  condition.  By  the  Habeas  Corpus  Act,  stat.  31  C.  2,  c.  2, 
s.  16,  "  if  any  person  or  persons  at  any  time  resiant  in  this  realm,  shall 
have  committed  any  capital  offence  in  Scotland  or  Ireland,  or  any  of 
the  islands,  or  foreign  plantations  of  the  king,  his  heirs  or  successors, 
where  he  or  she  ought  to  be  tried  for  such  offence,  such  person  or  per- 
sons may  be  sent  to  such  place,  there  to  receive  such  trial,  in  such  man- 
ner as  the  same  might  have  been  used  before  the  making  of  this  act ; 
any  thing  herein  contained  to  the  contrary  notwithstanding."  By 
"  committed"  the  legislature  did  not  mean  the  being  convicted ;  for  the 
party  is  to  receive  trial :  the  present  case,  therefore,  where  a  bill  of  in- 
dictment has  actually  been  found  by  the  Grand  Jury,  would  clearly  be 
within  the  act.  By  stat.  35  H.  8,  c.  2,  s.  1,  treasons,  misprisions,  or  con- 
cealments of  treasons,  committed  out  of  the  realm,  may  be  tried  by  this 
Court  or  under  royal  commission.  In  Rex  v.  Kimberly,  2  Str.  848,  a 
party  was  brought  up  by  habeas  corpus,  having  been  committed  for  a 
felonious  marriage  against  the  provisions  of  an  Irish  statute,  6  Ann.  c. 
16,  in  order  that  he  might  be  sent  to  Ireland  to  be  tried ;  and,  upon  its 
being  moved  that  he  should  be  discharged  or  bailed,  the  Court  remanded 
him ;  and  he  was  afterwards  carried  to  Ireland,  tried,  condemned,  and 
executed.  In  Rex  v.  Piatt,  1  Leach,  C.  C.  157,  a  magistrate  for  Mid- 
dlesex had  committed  a  party  for  high  treason  done  in  America ;  that 
was  an  improper  commitment ;  but  the  prisoner  having  applied,  at  a 
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general  gaol  delivery  at  the  Old  Bailey,  to  be  bailed  and  discharged,  the 
Court  refused  to  do  either.  Therefore,  even  admitting  (which  may  be 
questioned)  that  this  Court  would  set  at  liberty  persons  accidentally 
landed  in  England,  while  detained  under  the  criminal  process  of  a  fo- 
reign country,  this  will  not  be  done  when  the  offence  is  one  punishable  by 
the  laws  of  a  part  of  Her  Majesty's  dominions,  where  it  wascommited. 

The  Counsel  for  the  Crown  then  applied  to  amend  the  return,  by 
inserting  the  whole  of  the  provincial  statute,  1  Vict.c.  10.  The  Coun- 
sel for  the  prisoners  objected,  but  offered  to  consent  if  all  the  documents 
connected  with  the  transactions  stated  in  the  return,  including  the  pro- 
vincial statutes  authorising  transportation  as  a  punishment,  were  also 
put  in.  The  Court  suggested  that  it  was  reasonable  that  the  statutes 
should  be  set  out,  to  which  the  counsel  for  the  Crown  assented ;  and 
the  return  was  amended  as  follows. 

At  the  beginning  of  the  statement  of  the  provincial  act  of  Upper 
Canada,  stat.  1  Vict.  c.  10,  between  the  words  "  Governor  of  the  said 
province  of  Upper  Canada"  and  the  words  "  it  was/'  antfe,  p.  256,  the 
following  words  were  inserted. 

"  Reciting  (a)  that  there  was  reason  to  believe  that  among  the  persons  concerned  in  the  late 
treasonable  insurrection  in  that  province  there  were  some  to  whom  the  lenity  of  the  government 
might  not  improperly  be  extended,  on  account  of  the  artifices  used  by  desperate  and  unprincipled 
persons  to  seduce  them  from  their  allegiance." 

At  the  end  of  the  setting  forth  of  the  same  statute  (between  the  words 
"  property  real  and  personal"  and  the  words  "And  I,"  antfc,  p.  256,)  the 
following  words  were  inserted. 

"And  (b)  that  in  case  any  person  should  be  pardoned  under  that  act,  upon  condition  of  being 
transported  or  banishing  himself  from  that  province,  either  for  life  or  for  any  term  of  years,  such 
person,  if  he  should  afterwards  voluntarily  return  to  that  province  without  lawful  excuse,  con- 
trary to  the  condition  of  his  pardon,  should  be  deemed  guilty  of  felony,  and  should  suffer  death  a* 
iu  case  of  felony. 

u  And  I  do  further  certify,  that  by  another  statute  (c)  of  her  said  Majesty's  province  of  Upp«T 
Canada,  intituled  'An  act  to  provide  more  effectually  for  the  punishment  of  certain  offences, 
and  to  enable  the  governor,  lieutenant-governor,  or  person  administering  the  government  of  this 
province,  to  commute  the  sentence  of  death,  in  certain  cases,  for  other  punishment  in  thi«  art 
mentioned/  made  and  passed"  7  W.  4,  "  in  the  manner,  and  by  the  persons  and  authority, 
required  for  that  purpose  by  the  said  act  of  parliament  made  and  passed  in  the  thirty-first  year 
of  the  reign  of  his  late  Majesty  King  George  the  Third,  after  reciting,  Sect  1,  that  it  was  eipe- 
dient  to  make  further  provision  for  the  effectual  punishment  of  certain  offences  thereinafter  men* 
tioned,  it  was  enacted,  that  in  case  of  the  conviction  of  any  person  after  the  passing  of  that  act, 
of  any  larceny ;  or  of  manslaughter;  or  of  any  assault  with  intent  to  commit  any  felony;  or 
of  felonious  rescue ;  or  of  assaulting  with  any  weapon  a  sheriff,  or  other  peace  officer,  in  the 
execution  of  his  duty  ;  or  of  any  forgery  which  before  the  passing  of  that  act  was  not  punishable 
with  death,  with  or  without  benefit  of  clergy  ;  or  of  perjury ;  or  of  fraud ;  or  cheating;  or  con- 
spiracy ;  or  of  being  accessory,  before  or  after  the  fact,  to  larceny  or  any  other  felony ;  or  of  receiv- 
ing stolen  goods;  or  of  embezzlement ;  or  of  uttering  or  tendering  in  payment  false  or  counter- 
feit money,  resembling  any  of  the  gold  or  silver  coins  current  in  that  province,  knowing  the 
same  to  lie  false  or  counterfeit;  or  of  offences  against  a  certain  statute  of  that  province,  passed 
in  the  fiftieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  entitled, '  An  act  for 
preventing  the  forging  and  counterfeiting  of  foreign  bills  of  exchange,  and  of  foreign  notes  and 
orders  for  the  payment  of  money ;'  or  of  assisting  in  or  attempting  to  effect  the  escape  of  a  pri- 
soner confined  for  a  felony  or  other  crime,  before  or  after  conviction ; — the  person  convicted  of 
such  offence  might  be  sentenced  to  such  punishment  aa  was  then  provided  by  law  lor  any  such 
offence ;  or  if  the  court  which  was  to  pass  sentence  on  such  convict  should  think  fit,  might  be 
sentenced  to  be  imprisoned  only,  or  imprisoned  and  kept  to  bard  labour,  or  in  solitary  confine- 
ment in  the  common  gaol,  or  in  any  penitentiary  or  house  of  correction  that  had  been  or  might 

(a)  Statute  of  Upper  Canada,  1  Vict  c  10,  a.  1. 

(b)  Statute  of  Upper  Canada,  1  Vict  c.  10,  a.  2. 

(c)  8tatute  of  Upper  Canada,  7  W.  4,  c  6. 
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be  provided  in  that  province  for  such  purpose,  for  any  term  not  exceeding  seven  years:  provided 
alwa>»,  that  where  for  any  of  the  offences  above-mentioned  a  specified  term  of  imprisonment 
was  then  assigned  by  law,  no  person  should  be  sentenced,  for  such  offence,  to  be  imprisoned  in 
a  penitentiary  or  other  place  of  confinement  for  a  longer  period  than  such  specified  term :  and 
provided  also,  that  in  case  a  conviction  should  take  place  of  any  of  the  offences  thereinbefore 
enumerated,  except  the  offence  of  manslaughter,  which  before  the  passing  of  that  act  would  have 
subjected  the  offender  to  any  punishment  provided  by  the  act  of  the  parliament  of  that  province, 
passed  in  the  third  year  of  his  then  Majesty's  reign,  entitled,  *An  act  to  reduce  the  number  of 
cases  in  which  capital  punishment  may  be  inflicted ;  to  provide  other  punishment  for  offences 
which  shall  no  longer  be  capital  after  the  passing  of  this  act;  to  abolish  the  privilege  called  bene- 
fit of  clergy  ;  and  to  make  other  alterations  in  certain  criminal  proceedings  before  and  after  con- 
viction,— *uch  punishment  should  in  no  case  be  altered  or  affected  by  that  act.  And  (a)  that  no 
court  of  general  quarter  sessions  of  the  peace,  or  court  having  the  like  jurisdiction,  should  have 
power  to  sentence  any  person  convicted  before  them,  to  be  imprisoned  in  a  penitentiary  for  a 
longer  period  than  two  years.  And  (Jb)  that  it  should  and  might  be  lawful  for  the  governor, 
lieutenant-governor,  or  person  administering  the  government  of  that  province,  to  commute  the 
sentence  of  death,  which  might  lie  passed  upon  any  person  convicted  of  a  capital  crime,  other 
than  high  treason  or  murder,  and,  with  authority  from  his  Majesty,  upon  any  person  convicted 
of  high  treason  or  murder, — for  transportation  for  life,  or  term  of  years,  to  such  place  in  his 
Majesty '8  dominions  as  might  be  assigned  for  the  reception  of  convicts;  or  for  banishment  from 
that  province  for  life,  or  any  term  of  years;  or  for  solitary  confinement;  or  confinement  with 
or  without  hard  labour  in  any  penitentiary  or  house  of  correction  that  might  be  appointed  for 
such  purposes,  either  during  life,  or  for  any  term  of  years;  and  that  an  instrument  under  the 
hand  and  seal  of  the  governor,  lieutenant-governor,  or  person  administering  the  government  of 
that  province,  declaring  such  commutation  of  sentence,  should  be  sufficient  authority  to  any  of 
his  Majesty's  judges  or  justices  in  that  province  having  jurisdiction  in  such  cases,  to  make  such 
orders,  and  give  such  directions,  under  his  hand  and  seal,  as  might  be  requisite  for  the  change 
of  custody  of  such  convict,  and  for  his  conduct  to  and  delivery  at  any  penitentiary  or  house  of 
correction  in  that  province,  and  his  detention  therein,  according  to  the  terms  on  which  his  sen- 
tence might  have  been  commuted.  And  (c)  that  the  time  during  which  any  offender  should 
have  continued  in  any  common  gaol,  under  sentence  of  transportation,  or  under  sentence  of  con- 
finement in  the  penitentiary,  should  be  reckoned  in  discharge,  or  part  discharge,  of  the  term 
which  should  be  appointed  by  such  sentence. 

**  And  I  do  further  certify  that  by  another  statute  of  her  Majesty's  said  province  of  Upper 
Canada,  (</)  intituled,  '  An  act  respecting  the  transportation  of  convicts/  ma'de  and  passed"  7 
W.  4,  **  in  the  manner  and  by  the  persons  and  authority  required  for  that  purpose  by  the  said 
act,"  31  G.  3,  (c.  31,)  **  after  reciting  that  (e)  it  was  expedient  to  facilitate  the  transportation  of 
offenders  to  such  place  or  places  in  his  Majesty's  dominions  as  might  be  assigned  for  the  reception  of 
convicts,  and  to  make  further  provision  in  respect  to  the  punishment  of  transportation :  it  was  en- 
acted, that  notwithstanding  any  thing  contained  in  a  certain  act  of  the  parliament  of  that  province, 
passed  in  the  fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  entitled,  *  An 
act  for  the  further  introduction  of  the  criminal  law  of  England  in  this  province,  and  for  the  more 
effectual  punishment  of  certain  offenders,'  it  should  be  lawful,  after  the  passing  of  that  act,  to 
sentence  offenders  to  transportation,  not  only  in  such  coses  where  by  any  law  then  in  force,  or 
thereafter  to  be  passed,  it  was  expressly  provided  that  such  offenders  might  be  transported,  but 
also  In  every  case  in  which  by  the  provisions  of  the  said  act  passed  in  the  fortieth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  the  person  convicted  would  be  liable  to  be 
banished  from  that  province ;  provided  always,  nevertheless,  that  no  offender  should,  under  the 
authority  of  that  act,  be  sentenced  to  be  transported,  except  by  such  court,  and  in  such  cases,  and 
for  such  term  of  time,  as  the  same  offender  might,  according  to  the  said  act,  be  banished  from 
that  province ;  and  that  nothing  in  that  act  contained  should  extend  or  be  construed  to  take 
away  or  affect  the  power  of  sentencing  offenders  to  be  banished  according  to  the  act  therein  be- 
fore recited,  when  it  should  appear  proper  to  pass  such  sentence.  And  (/)  that  all  and  singular 
the  provisions  then  in  force  which  were  contained  in  the  said  act  of  the  parliament  of  that  pro- 
vince, passed  in  the  fortieth  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  respect- 
ing  persons  returning  to  that  province  before  the  expiration  of  the  period  for  which  they  had 
been  banished  by  sentence  of  a  court,  or  had  consented  to  be  banished  according  to  the  terms  of 
any  conditional  pardon  granted  to  a  convict  sentenced  to  suffer  death,  should  equally  extend  to 
and  be  in  force  with  respect  to  any  person  returning  from  transportation  after  that  act,  whether 
.«uch  person  should  have  been  sentenced  to  be  transported,  or  having  been  capitally  convicted, 
should  have  been  pardoned  on  condition  of  being  transported.  And  (g)  that  the  sentence  in 
case  of  transportation  should  be,  that  the  offender  should  be  transported  for  a  time  to  be  mentioijcd 

(a)  Statute  of  Upper  Canada,  7  W.  4,  c.  6,  s.  2. 

(b)  Sect.  3.  (c)  8ect.  4. 

(d)  Statute  of  Upper  Canada,  7  W.  4,  c  7. 

(e)  Sect.  1.  (f)  Sect  2.  (g)  Sect.  3. 
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in  such  sentence,  or  for  life,  where  that  might  be  lawful,  and  should  in  the  opinion  of  the  < 
passing  such  sentence  appear  proj>er,  to  such  place  as  the  governor,  lieutenant-governor,  or  per- 
son administering  the  government  of  that  province,  by  and  with  the  advice  of  the  executive  coun- 
cil thereof,  should  appoint.  And  (a)  thai  it  should  and  might  be  lawful  for  the  governor,  lieu- 
tenant-governor, or  person  administering  the  government  of  that  province,  by  and  with  the  advice 
of  the  executive  council  thereof,  to  determine,  upon  reference  to  his  Majesty's  government  in 
England,  to  what  foreign  possession  of  his  Majes  y  convicts  should  tie  transported  from  that  pro* 
vince,  under  the  provisions  of  that  act.  And  (b)  that  an  instrument  under  the  sign  manual  of 
the  governor,  lieutenant-governor,  or  person  administering  the  government  of  that  province,  and 
directed  to  the  Judges  of  the  Court  of  King's  Bench,  declaring  to  what  colony  or  place  it  had 
bt'en  determined  to  transport  any  convict,  should  be  sufficient  authority  for  the  Judge  who  passed 
sentence  on  such  convict,  or  in  his  absence,  for  any  other  Judge  of  the  said  court,  to  make  his 
warrant,  authorising  any  person  or  persons  to  carry  and  secure  such  convict  in  and  through  that 
province,  towards  the  sea-port  or  place  from  whence  he  or  she  was  to  he  transported ;  and  if 
any  person  or  persons  should  rescue  such  convicts,  or  any  of  them,  or  assist  them,  or  any  of 
them,  in  making  their  escape  from  such  person  or  persons  as  should  have  them  in  their  custody 
as  aforesaid,  such  offence  should  be  punishable  in  the  same  manner  as  if  such  convict  had,  at  the 
time  it  was  committed,  been  confined  in  a  gaol  or  prison  in  the  custody  of  the  sheriff  or  gaoler 
after  sentence  for  the  crime  of  which  he  should  have  been  convicted.  And  (c)  that  the  time 
during  which  any  offender  should  have  continued  in  gaol  under  sentence  of  transportation  should 
l»e  taken  and  reckoned  in  part  discharge  or  satisfaction  of  the  term  of  his  transportation.  And(d) 
that  the  expenses  of  carrying  that  act  into  execution,  so  far  as  respected  the  removal  of  convicts 
in  order  to  their  being  transported,  should  be  annually  laid  before  both  houses  of  the  legislature. 
And  (e)  that  if  by  reason  of  any  difficulty  occurring,  which  might  prevent  the  transportation  or 
reception  of  any  convict  in  any  colony  or  possession  of  his  Majesty,  the  sentence  which  should 
have  been  passed  on  any  such  convict  could  not  be  carried  into  eflect,  such  convict  might  be  de- 
tained in  prison  for  a  period  not  longer  than  that  for  which  he  should  have  been  sentenced  to  be 
transported,  unless  it  should  appear  expedient  to  pardon  such  convict,  in  which  case  it  might  be 
made  a  condition  of  such  pardon,  that  the  convict  should  banish  himself  from  that  province,  for  a 
period  not  exceeding  the  residue  of  the  time  for  which  he  was  to  have  been  transported.'*  (J) 

On  Wednesday,  16th  January,  the  return  in  the  case  of  Randall 
Wixon,  another  of  the  prisoners,  (see  p.  255,  ante,)  was  read.  It  cor- 
responded with  the  amended  return  in  Watson's  case,  except  that  the 
condition  of  pardon  was,  that  Wixon  should  be  transported  to  Van 
Diemen's  Land,  "for  and  during  the  term  of  fourteen  years  next 
ensuing  the  date  of  his  arrival"  there. 

The  Counsel  for  the  prisoners  then  moved  that  Wixon  should  be 
discharged.  Reliance  has  been  placed  on  the  reciul  in  sect.  17  of  stat. 
5  G.  4,  c.  84,  as  recognising  the  existence  of  a  power  in  the  provincial 
legislature  to  transport,  and  to  send  to  England  in  the  course  of  trans- 
portation. But  statutory  recitals  are  often  untrue;  an  instance  of 
which  is  to  be  found  in  stat.  59  G.  3,  c.  31,  s.  1.  (g)  The  recital  here 
is  contrary  to  the  fact,  no  such  power  existing  by  statute,  which  alone 
could  give  it;  and  it  applies  only  to  "some  parts"  of  the  King's 
dominions  beyond  sea.  But  the  objection,  that  the  legislature  of  Upper 
Canada  cannot,  at  any  rate,  authorise  transportation  and  detention 
beyond  the  bounds  of  the  province,  has  not  been  answered.  Sect.  3 
of  stat.  5  G.  4,  c.  84,  has  been  cited  to  illustrate  the  power  of  a  legisla- 
ture, generally,  to  deport  beyond  the  limits  of  its  own  territory :  but 
that  section  uses  the  words  "transportation  or  banishment."  The 
former  applies  to  the  case  of  prisoners  being  sent  to  places  within  the 
dominions  of  the  legislating  country:  the  latter  to  the  case  of  their 
being  sent  to  places  without  such  dominions.     In  the  latter  case,  the 

(a)  Statute  of  Upper  Canada,  7  W.  4,  c.  7,  s.  4. 

(b)  S«>ct.  5.  (c)  Sect.  6.  (d)  Sect  7.  (e)  Sect.  8. 

(/)  By  mittpke.  in  the  amended  return,  at  the  end,  "see  ante,  p.  257,  it  was  stated,  "that 
Leonard  Watvon"  (instead  of  "Dighy  B.  Morton")  *  did,  on  the  day  and  year  last  aforesaid, 
deliver  the  m<id  Leonard  Watson,"  &c. 

Or)  See  In  re  Boron  dc  Bode,  9  Dowl.  P.  C.  782,  785,  788  9 
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power  of  the  legislature  ceases,  either  at  once  upon  the  prisoner  being 
without  the  territory  of  the  legislating  country,  or,  at  latest,  upon  his 
arriving  within  the  territory  of  another  couutry.  In  Lower  Canada  an 
ordinance  was  made  authorising  the  detention  in  Bermuda  of  persons 
sent  thither  from  Lower  Canada :  but  the  illegality  of  that  order  appears 
from  the  act  of  indemnity,  stat.  1  &  2  Vict.  c.  112,  which  was  there- 
upon passed  in  the  parliament  of  the  United  Kingdom.  The  power  of 
the  Crown  to  commute  punishment  in  cases  of  high  treason,  as  in  other 
instances,  appears  to  have  been  assumed  for  many  years:  but  no 
authority  can  be  shown  for  its  being  enforced,  independently  of 
statute,  by  any  other  means  than  that  of  avoiding  the  pardon,  and 
enforcing  the  original  judgment,  in  case  of  noncompliance  with  the 
condition.  This  may  be  inferred,  in  cases  of  felony,  from  Copeland's 
Case,  Kelyng,  Rep.  PI.  Cr.  45.  The  service  in  the  colonies  was  not 
merely  in  the  nature  of  punishment,  but  also  in  that  of  labour  for  hire 
and  reward.  Sect.  13  of  stat.  31  C.  2,  c.  2,  refers  to  such  service  only 
under  contract.  Sect.  14,  which  was  also  cited  on  the  other  side,  refers 
only  to  transportation  under  a  commutation  of  punishment  imposed  by 
the  Court  upon  conviction.  The  remedy  of  habeas  corpus  is  not 
allowed  by  the  statute  in  either  case  ;  but  there  is  no  power  given  to 
the  crown  to  enforce  the  agreement  or  condition,  except  by  the  avoid- 
ance of  the  pardon. 

The  doubt  suggested,  whether  this  country  will  not,  as  a  matter  of 
general  law,  aid  in  carrying  into  effect,  in  its  own  territory,  the  penal 
sentences  of  foreign  countries,  really  raises  the  whole  question  which 
is  practically  before  the  Court.  But  such  a  doubt  is  unwarranted.  No 
authority  can  be  given  for  it :  and  such  a  principle  is  negatived  by  the 
language  of  Lord  Loughborough  in  Folliott  v.  Ogde?i,  1  H.  Bl.  123, 
135,  the  decision  in  which  case  was  affirmed  on  error;  Ogden  v.  Foiliott, 
3  T.  R.  726,  (see  pp.  731,  733;)  and  also  by  3  Inst.  180.  When, 
indeed,  the  legislature  enables  the  executive  to  deport  aliens,  such 
aliens  are  legally  removable ;  but  then  they  are  so,  not  under  any 
foreign  law  to  which  they  may  have  become  amenable,  but  under  the 
special  provisions  of  the  domestic  legislature.  Rex  v.  Suddis,  1  East, 
303,  is  inapplicable  to  this  part  of  the  argument ;  for  it  was  assumed 
throughout  that  case  that  the  English  laws  extended  to  Gibraltar.  In 
the  case  of  Upper  Canada,  by  stat.  31  G.  3,  c.  31,  s.  2,  the  laws  of  the 
provincial  legislature  are  valid  and  binding  only  u  within  the  province 
in  which  the  same  shall  have  been  so  passed." 

The  provincial  statute,  1  Vict.  c.  10,  gives  no  power  of  affixing  to  a 
pardon  the  condition  of  punishments  previously  illegal,  or  of  enforcing 
such  condition.  But  here  is  a  condition  of  transportation  to  be  mea- 
sured from  the  time  of  the  party's  arrival  in  the  penal  colony,  which  is 
uncertain,  and  dependent  upon  the  arrangements  made  by  the  execu- 
tive of  Upper  Canada.  Further,  sect.  2  of  the  same  statute  shows  that 
the  only  method  contemplated  of  enforcing  the  condition  of  transporta- 
tion was  the  punishment  of  the  party  as  a  felon,  in  case  of  his  return- 
ing to  the  colony  without  lawful  excuse.  The  clause  does  not  in  terms 
make  the  pardon  void.  Nor  is  it  a  necessary  consequence  of  the 
condition  failing  that  the  pardon  should  be  void :  for,  if  an  illegal 
condition  were  imposed,  the  Court  would  treat  the  condition  as  void 
and  the  pardon  as  single  and  unconditional. 

From  the  earlier  provincial  statutes  now  set  out  in  the  return,  it 
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appears  that  the  provincial  legislature  have  not  understood  themselves 
to  possess  the  power  of  transportation,  said  lo  be  recognised  as  pre- 
viously existing  by  stat.  5  G.  4,  c.  84  ;  but  consider  it  as  given  by  the 
enacting  part  of  that  statute.  For,  the  power  having  previously 
extended  only  to  banishment,  (a)  the  provincial  statutes  7  W.  4,  cc.  6, 
7,  proceeding  on  the  authority  of  stat.  5  G.  4,  c.  84,  create  the  punish- 
ment of  transportation,  the  statute  having  removed,  as  was  supposed, 
the  difficulty  arising  from  Upper  Canada  being  an  inland  province,  and 
from  the  general  want  of  power  extra  fines.  [Coleridge,  J.  Stat.  5 
G.  4,  c.  84,  so  far  as  its  enactments  go,  only  authorises  confinement  in 
England.]  The  power  to  carry  through  Lower  Canada  might  perhaps 
follow  ex  necessitate.  [Coleridge,  J.  On  that  principle  the  power 
to  transport  to  parts  beyond  the  seas  would  authorise  the  carrying 
through  Lower  Canada,  independently  of  stat.  5  G.  4,  c.  84.]  These 
suggestions  would  tend  to  show  that,  even  since  the  act,  the  power  of 
transportation  does  not  exist.  Further,  by  the  provincial  statute,  7  \V. 
4,  c.  6,  s.  3,  the  governor  has  no  power  to  commute  the  punishment  in  the 
case  of  high  treason.  It  is  true  that  this  appears  to  be  qualified  by  the 
provincial  act,  stat.  1  Vict.  c.  10  :  but  the  authority  of  the  governor  to 
assent  to  that  is  not  shown.  His  authority  is  limited  by  his  instructions ; 
stat.  31  G.  3,  c.  31,  s.  30:  but  the  instructions  are  not  set  out  on  the 
returns.  This  also  meets  the  arguments  which  proceed  on  the  assump- 
tion that  the  legislature  of  Upper  Canada  is  a  supreme  legislature. 

Then,  supposing  the  power  to  exist,  the  return  does  not  show  that 
it  has  been  lawfully  exercised.  The  necessity  of  a  warrant  from  the 
governor  of  Upper  Canada,  for  carrying  into  effect  a  sentence  of  trans- 
portation, appears  from  the  provincial  statute,  7  W.  4,  c.  7,  s.  5.  The 
prisoner  was  conveyed  by  the  warrant  of  the  governor  of  Upper  Canada 
only  "  unto"  (b)  Lower  Canada.  The  authority,  according  to  the  return, 
is  then  exhausted.  Nothing  is  shown  to  authorise  the  warrant  of  the 
governor  of  Lower  Canada,  nor  the  act  of  the  Sheriff  of  Quebec,  nor  that 
of  the  commander  of  the  Captain  Ross.  The  allegation  of  the  Queen's 
determination  respecting  the  fitness  of  the  confinement  at  Liverpool  is 
unmeaning.  From  the  time  of  the  arrival  of  the  prisoner  in  Lower 
Canada,  the  parties  employed  in  the  transaction  are  not  shown  to  have 
any  power  which  any  other  individuals  would  not  have  had.  There 
is  not  even  an  averment  of  necessity,  except  by  the  gaoler  of  Liverpool. 
It  cannot  be  argued  that  irregularities  in  the  bringing  to  England  are 
cured  upon  the  actual  arrival  here :  England,  for  this  purpose,  is  not 
distinguishable  from  Nova  Scotia ;  and,  had  any  individual  taken  the 
prisoner  thither,  and  coerced  his  person  there,  he  would  have  been 
justified  in  using  violence  to  recover  his  liberty. 

As  to  the  form  of  the  return.  It  is  said  that  the  Court  will  not  expect 
technical  nicety.  But  they  must,  at  least,  see  that  there  has  been  some- 
thing to  warrant  the  confinement,  and  will  not  leave  the  whole  to  the 
judgment  of  the  party  making  the  return  ;  Bushel's  Case,  Z  (T.) 
Jones,  13,  S.  C.  Vaugh.  135,  6  How.  St.  Tr.  999,  where  the  return  was 
held  bad  for  stating  that  the  prisoner,  being  a  juryman,  had  given  his 

(a)  It  was  stated,  in  argument,  that  the  provincial  legislature,  having  found  that  sentence  of 
transportation  could  not  be  carried  into  effect  for  want  of  power  beyond  the  limits  of  the 
province,  had  substituted  (before  stat  5  G.  4,  c.  84,  passed)  banishment  for  transportation. 

(6)  The  word  appears,  in  Watson's  case,  to  be  "  unto"  in  the  original  return,  and  *'  into'*  u 
the  amended  one ;  but,  "  unto"  in  both  the  original  and  amended  returns  in  W  Lion's  case. 
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verdict  "  contra  plenam  evidentiam  et  directionem  curiae  in  materia* 
legis."  Rex  v.  Suddis,  1  East,  306,  is  relied  upon  on  the  other  side. 
But,  first  and  principally,  the  prisoner  there  was  a  soldier,  and  therefore 
not  entitled  to  his  liberty  in  the  full  sense  of  the  word.  Secondly,  the 
return  was  more  special  than  here.  Thirdly,  the  absence  of  a  warrant 
was  not  insisted  on.  Fourthly,  the  Court  there  clearly  assumed  that  the 
record  showed  a  trial  and  conviction  by  a  court  of  competent  jurisdiction. 
It  is  argued  that  Rex  v.  Clerk,  1  Salk.  349,  does  not  apply  where  there 
is  a  commitment  in  court  to  a  proper  officer.  But  here  no  such  com 
mitment  appears,  nor  any  act  of  the  Court,  nor  that  ot  any  party  acting 
as  officer  of  any  court.  In  the  case,  In  the  Matter  of  Power,  2  Russ. 
5S3,  Lord  Eldon  directed  a  return  to  be  amended,  because  it  did  not 
set  out  the  whole  warrant  of  commitment.  Lastly,  the  Court  cannot 
take  the  return  as  true  for  all  the  facts  which  it  alleges,  unless  the  prisoner 
have  some  opportunity  of  traversing  it.  His  remedy  by  action  is,  in 
such  a  case  as  this,  altogether  nugatory.  Sir  Michael  Foster  (a) 
expresses  his  opinion  that,  though  a  return  to  a  habeas  corpus  is  in  gene- 
ral conclusive  as  to  the  fact,  there  may  be  exceptions,  as  in  the  case  of  a 
party  about  to  be  sent  out  of  the  country.  In  civil  cases,  which  are 
much  less  important,  the  return  is  traversable  under  the  express  pro- 
visions of  stat.  56  G.  3,  c.  100,  sects.  3, 4. 

The  Counsel  for  the  Crown,  contra.  The  power  of  transportation, 
nearly  as  it  now  exists  in  England,  since  the  separation  of  the  United 
States,  was  given  by  stat.  24  G.  3,  c.  56.  Before  that  act,  transportation 
to  the  American  plantations  was  the  only  punishment  of  the  kind 
which  could  be  legally  inflicted.  Then  the  colony  of  Upper  Canada 
adopted  the  regulation  of  the  English  law.  The  power  to  commute  in 
case  of  high  treason  seems  to  have  been  taken  for  granted  in  England, 
as  comprehended  in  the  larger  power  of  punishment,  and  as  a  conse- 
quence of  the  prerogative  of  the  Crown.  The  provincial  statutes,  7 
W.  4,  cc.  6,  7,  show,  what  was  suggested  in  the  former  argument,  that 
the  provincial  legislature  has  the  power  of  transportation,  and  that  the 
punishment  is  one  recognised  in  Canada.  Sect.  3  of  the  provincial  stat. 
7  W.  4,  c  6,  is  referred  to,  as  showing  that  the  governor  cannot  com- 
mute the  sentence  in  cases  of  high  treason :  but  the  efFect  of  the  provi- 
sion is,  that  he  can  do  so  with  the  assent  of  the  Crown.  But  any  limita- 
tion which  existed  is  removed  by  the  provincial  act,  stat.  1  Vict.  c.  10, 
in  the  case  of  a  party  petitioning.  The  second  section  recognises  dis- 
tinctly the  conditions  of  both  transportation  and  banishment.  It  is 
said  that  the  return  does  not  show  that  the  instructions  to  the  governor 
enabled  him  to  assent  to  this  act :  but  the  return  alleges  that  the  statute 
was  duly  passed  and  assented  to  in  her  Majesty's  name.  The  language 
of  the  provincial  stat.  7  W.  4,  c.  7,  s.  1,  shows  that,  before  that  act, 
transportation  as  well  as  banishment  was  a  recognised  punishment. 

It  is  contended  that,  by  sect.  5  of  the  same  act,  the  governor's 
warrant  is  necessary  for  carrying  into  effect  a  sentence  of  transportation. 
But  that  applies  only  to  cases  of  conviction. 

It  does  not  appear  from  the  return  that  the  legislative  council  of  Van 
Diemen's  Land,  acting  under  stat.  9  G.  4,  c.  83,  s.  20,  &c,  may  not 
have  authorised  the  reception  of  convicts  there.  That  would  satisfy 
the  requisite  of  concurrent  legislative  provisions  by  the  country  trans- 

(a)  See  his  letters  to  Solicitor-Genera!  Yorke  and  Chief-Baron  Parker,  in  Dodson*s  Life  of 
ster,  pp.  51.  57;  cited  20  How.  8t  Tr  p.  1375, 1378,  (Addenda.)    . 
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porting  and  the  country  receiving.  But  it  is  unnecessary.  There  is, 
at  any  rate,  power  to  transport  to  Van  Diemeii's  Land,  whatevei  is  to 
be  done  when  the  prisoner  arrives  there  :  and  this  court  will  not  inter- 
fere during  the  transit. 

It  is  argued  that  the  provincial  statute,  1  Vict.  c.  10,  stands  upon  the 
same  footing  with  the  ordinance  respecting  Lower  Canada,  the  illegality 
of  which  is  inferred  from  the  indemnifying  statute,  1  &  2  Vict.  c.  112. 
Now  that  ordinance  was  the  act,  not  of  the  legislative  body,  but  of  the 
special  council  appointed  under  stat.  1  &  2  Vict.  c.  9  :  and  the  whole 
questiou  was,  not  whether  the  legislative  body  could  pass  such  a  law, 
but  whether  the  particular  provisions  of  that  act  authorised  such  a  law. 
The  ordinance  too  was,  in  itself,  made  against  particular  persons,  and 
had  no  analogy  to  the  general  provisions  of  a  statute.  It  was  also 
doubted  whether  sect.  6  of  stat.  1  &  2  Vict.  c.  9,  did  not  prevent  any 
ordinance  from  having  the  effect  of  changing  in  any  way  the  existing 
law  :  no  such  doubt  could  exist  as  to  the  power  of  the  legislature  of 
Upper  Canada. 

It  is  objected  that,  at  any  rate,  the  condition  imposed  upon  Wixon 
is  illegal,  the  term  of  transportation  commencing  at  the  time  of  his 
arrival  in  the  penal  colony.  It  may  be  that  such  a  sentence  is  unusual. 
But,  if  transportation  for  life  be  not  an  illegal  condition,  transportation 
for  any  time  short  of  life  cannot  be  so.  The  condition  might  have 
been  transportation  for  life,  with  a  proviso  that  the  condition  should 
cease  if  the  party  were  alive  fourteen  years  after  bis  arrival  in  the 
penal  colony. 

It  is  also  said  that  an  irregularity  would  not  be  cured  by  the  party 
being  now  in  proper  custody.  But  suppose  a  man  sentenced  for  any 
crime,  and  apprehended  illegally ;  the  Court  would  not,  when  he  was 
in  the  course  of  legally  suffering  his  punishment,  discharge  him  on  ac- 
count of  the  previous  irregularity.  There  is,  however,  no  irregularity 
in  the  mode  in  which  the  condition  here  has  been  enforced.  The  Court 
cannot  treat  the  gaoler  of  Liverpool  otherwise  than  as  acting  under  the 
original  authority,  if  competent,  by  which  the  prisoner  was  ordered  to 
be  transported.  This  appears  from  the  judgments  of  Lawrence  and 
Le  Blanc,  Js.,  in  Rex  v.  Suddis,  1  East,  306.  The  return  might  have 
simply  stated  the  original  authority,  passing  over  the  subsequent  matter. 

It  is  contended  that  the  return  is  bad  for  not  showing  a  warrant, 
either  if  one  exist,  or  if  there  ought  to  be  one,  on  the  authority  of  Rex 
v.  Clerk,  1  Salk.  349.  But  no  warrant  was  necessary  for  carryiug  into 
effect  a  condition  accepted  by  the  prisoner.  There  appears  to  have  been 
no  warrant  in  Rex  v.  Suddis.  In  the  Matter  of  Power,  2  Russ.  583, 
was  a  case  of  a  commitment  by  commissioners  of  bankruptcy ;  and  the 
Lord  Chancellor,  in  consequence  of  the  peculiar  relation  which  that 
office  then  bore  to  himself,  might  well  choose  to  look  into  the  conduct  of 
the  commissioners,  and  not  stop  at  the  return,  (a)  But  it  would  be  a 
good  return  to  a  habeas  corpus,  that  the  party  making  the  return  was  a 
constable,  and  apprehended  the  prisoner,  who  was  a  convict  sentenced 
to  transportation,  attempting  to  escape,  without  any  allegation  of  a  war- 
rant. Even  if  a  private  person  so  returned,  the  Court  would  not  dis- 
charge the  prisoner.  Who  was  to  grant  a  warrant  here  ?  The  authority 
of  the  governor  of  Lower  Canada  to  further  the  carrying  of  the  condi- 
tion into  effect  arises  from  the  general  power,  inherent  in  every  branch 
(a)  Bee  Crowley**  Cage.  2  Swaiut.  7ft. 
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of  the  executive  in  the  United  Kingdom',  to  aid  in  the  execution  of  the 
law.  Rex  v.  Suddis  was  a  mucu  less  strong  case  than  t.iis.  It  did  not, 
as  was  suggested,  turn  upon  the  military  character  of  the  pany  com- 
plaining; and  the  return  there  does  not  even  aver  the  necessity  of  his 
being  sent  from  Gibraltar  to  London.  Follioll  v.  Ogden,  1  H  Bl.  U3, 
and  the  other  authorities,  cited  to  show  that  this  country  cannot  carry 
into  effect  the  sentences  of  foreign  countries,  are  inapplicable  :  the  de- 
pendencies of  Great  Britain  are  not,  in  the  sense  of  this  rule,  foreign 
countries.  And,  even  as  to  foreign  countries,  the  law  is  nor  absolutely 
clear,  as  appears  from  the  judgment  of  Heath,  J.,  in  Mure  v.  Kuye,  4 
Taunt.  43. 

Hill,  in  reply.  The  case  of  the  ordinance  which  gave  rise  to  the 
Indemnity  Act,  stat.  1  &  2  Vict.  c.  112,  has  not  been  distinguished  from 
the  present:  for,  though  the  authority  there  was  special,  the  provision 
was,  by  stat.  1  &  2  Vict.  c.  9,  s.  3,  that  it  should  be  lawful  for  the  go- 
vernor and  council  "  to  make  such  laws  or  ordinances  for  the  peace, 
welfare,  and  good  government  of  the  said  province  of  Lower  Canada  as 
the  legislature  of  Lower  Canada  as  now  constituted  is  empowered  to 
make ;  and  that  all  laws  or  ordinances  so  made,  subject  to  the  provi- 
sions hereinafter  contained  for  disallowance  thereof  by  her  Majesty, 
shall  have  the  like  force  and  effect  as  laws  passed  before  the  passing  ot 
this  act  by  the  legislative  council  and  assembly  of  the  said  province  of 
Lower  Canada,  and  assented  to  by  her  Majesty,  or  in  her  Majesty's 
name  by  the  governor  of  the  said  province."  This,  therefore,  puts  the 
ordinance  on  a  footing  with  laws  passed  by  the  legislature  of  Lower 
Canada,  which  legislature  has  the  same  power  as  that  of  Upper  Canada. 
Therefore,  if  the  ordinance  could  not  give  power  to  transport  exlra 
Jines,  neither  could  the  provincial  statute,  1  Vict.  c.  10. 

It  is  suggested  that  the  power  of  the  Crown  to  commute  punishment 
in  cases  of  high  treason  arises  from  the  prerogative.  It  is  clear,  how- 
ever, from  Copeland's  Case,  Kelyng,  Rep.  PI.  Cr.  45,  that  there  was  no 
such  power  without  the  consent  of  the  criminal ;  and  that  the  only 
means  of  enforcing  the  condition  was  the  infliction  of  the  original  pu- 
nishment in  case  the  criminal  violated  the  condition.  In  1  Chitty's  Cri- 
minal Law,  789,  (2d  ed.,)  it  is  said,  "Transportation,  or  exile,  is  gene- 
rally regarded  as  the  next  to  death  in  the  scale  of  punishment."  "  It  was 
altogether  unknown  as  a  penalty  to  the  common  law  of  England.  The 
only  case  in  which  it  arose,  seems  to  have  been  that  of  abjuration,  where 
the  party  accused  fled  to  a  sanctuary,  confessed  his  crime,  and  took  an 
oath  to  leave  the  kingdom  at  the  port  assigned  him,  and  never  to  return 
without  the  permission  of  his  Majesty.  This  was  evidently  not  a  pu- 
nishment, but  a  condition  of  pardon  ;  for  it  was  expressly  provided  by. 
Magna  Cirnrta,  that  no  freeman  shall  be  banished,  unless  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the  land."  "  Very  soon  after  the 
restoration  of  Charles  the  Second,  it  became  usual  for  the  Crown  to 
grant  pardons,  on  condition  that  the  offender  should  be  banished,  either 
for  life,  or  for  some  limited  period,  and  that  the  original  sentence  should 
be  revived  ou  his  breaking  the  stipulations  of  its  remission."  Now,  in 
default  of  its  appearing,  by  this  return,  with  what  powers  the  Crown 
had  intrusted  the  governor,  the  Court  cannot  assume  (what,  indeed, 
would  be  contrary  to  the  ordinary  practice)  that  the  power  of  pardon- 
ing in  cases  of  high  treason  has  been  delegated  by  the  Crown  to  the 
governor. 
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As  to  the  necessity  for  a  waVrant.  It  is  assumed,  as  tKe  result  of  jfar 
v.  Clerk,  that  a  warrant  must  be  set  out  only  where  a  warrant  is  issued; 
and  here,  it  is  said,  no  one  could  issue  a  warrant.  If  no  one  could  do 
so,  as  indeed  is  urged  on  behalf  of  the  prisoner,  that  can  only  be 
because  the  proceeding  is  illegal,  and  could  not  become  ltgal  by  any 
warrant.  Rex  v.  Clerk  shows  that  the  only  case  in  which  a  warrant  is 
unnecessary  is  where  a  Court  orders  the  officer  to  act.  That  could  not  be 
here ;  for  no  court  has  acted  at  all.  In  Rex  v.  Sudd  is,  whether  them 
was  a  warrant  or  not,  it  was  assumed  that  there  had  been  a  regular 
judgment  of  a  competent  Court.  And  this  is  all  that  Barneys  Case  (  2 
Rol.  R.  157)  shows.  Besides,  the  return  sets  out  a  warrant  of  the  go- 
vernor of  Upper  Canada,  which,  if  the  power  existed  at  all,  would 
authorise  conveying  the  prisoner  to  Lower  Canada,  but  no  farther.  Ii 
cannot  be  held  that  any  individual,  after  the  prisoner  arrived  in  Lower 
Canada,  might  take  him,  and  carry  him  whithersoever  such  party  chose, 
iu  the  assumed  execution  of  the  condition,  continuing  or  abandoning 
the  custody  at  will,  and  so  on,  through  any  number  of  individuals. 

Cur.  adv.  wit.  (a) 

Lord  Denman,  C.  J.,  in  the  same  term,  (January  21st,)  delivered  the 
judgment  of  the  Court. 

We  are  now  to  pronounce  our  judgment  on  the  validity  of  a  return 
to  a  writ  of  habeas  corpus  for  bringing  up  the  body  of  Randall  Wixon, 
being  in  the  custody  of  the  keeper  of  her  Majesty's  gaol  at  Liverpool. 
The  writ  was  issued  by  my  brother  Littledale,  returnable  forthwith 
before  himself  at  his  chambers  in  Serjeants'  Inn  ;  but  the  term  was  so 
near  at  hand  that  it  was  thought  expedient  to  hear  the  argument  in  the 
full  Court. 

Every  point  that  could  arise  upon  the  facts  that  appear  has  been 
amply  discussed :  and,  as  some  doubt  was  expressed  on  the  right  of  my 
learned  brother  to  issue  this  writ,  we  desire  to  state  our  deliberate  opi- 
nion, that  he  has  done  no  more  than  the  law  justifies  and  requires.  We 
deserve  herein  neither  the  praise  nor  the  censure  that  may  belong  to  in- 
novation.   We  are  merely  abiding  by  an  established  practice. 

Lord  Coke,  4  Inst.  81,  indeed,  and  Lord  Hale,  2  PI.  Cr.  147,  and 
Lord  Chief  Baron  Comyns,  Tit.  Habeas  Corpus,  (A),  as  text  writers 
upon  this  subject,  appear  to  confine  to  Chancery,  which  is  at  ail  times 
open,  the  officina  justitiae,  the  power  of  issuing  a  habeas  corpus  in  time 
of  vacation.  But  Tremaine's  Pleas  of  the  Crown  contain  four  prece- 
dents of  writs  in  the  exact  form  of  that  now  before  us,  earlier  than  31 
C.  2,  one  (b)  as  early  as  43  Eiiz.  Wilmot,  in  his  answer  to  the  House 
of  Lords,  (c)  refers  to  others  anterior  to  the  Habeas  Corpus  Act,  and 

(«)  The  Cmtnsflfar  the  Prisoners  declined  arguing  as  to  the  other  returns  on  the  ground 
that  none  of  them  contained  objections  which  did  not  exist  in  the  cases  of  Watson  and  Wixon. 
By  the  returns  it  appeared  that  Watson,  Walker,  Parker,  Wixon,  Brown,  Alves,  Anderson, 
Malcolm,  and  Bedford,  had  all  been  indicted  for  high  treason,  and,  before  arraignment,  had  peti- 
tionee! and  confessed,  and  been  pardoned  on  condition  of  transportation ;  Watson,  Walker,  Par- 
ker and  Bedford,  for  the  term  of  their  natural  iive8;  Wixon,  Brown,  Alves,  and  Malcolm,  6* 
fourteen  years  from  their  arrival  in  Van  Diemen's  Land ;  Anderson  for  seven  years  from  his  ar- 
rival in  Van  Diemen's  Land.  And  that  Grant,  Miller,  and  Reynolds  had  been  capitally  con- 
victed and  sentenced  to  death ;  Grant  for  high  treason,  and  Miller  and  Reynolds  for  felony,  (not 
specifying  the  treason  or  felony  ;)  and  that  these  three  had  been  pardoned  on  condition  of  Iran* 
portation  to  Van  Diemen's  Land  for  life. 

(b)  Bex  v.  Gardner,  Trem.  Pi.  Cr.  354.  Bee  post,  p.  283,  note  (a.)  For  other  instance! 
aee  Trem.  PI.  Cr.  pp.  366,  387,  405. 

(e)  See  Opinions,  &c.  by  Sir  J.  £.  Wilmot,  pp.  94  to  102,  &c. 
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observes  that  the  great  men  who  framed  it  would  never  have  left  so 
obvious  a  defect  without  remedy.  In  1758,  he  and  the  Judges  consulted 
by  the  House  of  Lords  affirmed  this  power;  and  the  reforming  bill 
which  had  been  introduced  would  scarcely  have  been  suffered  to  fall, 
hud  it  not  been  in  that  respect  deemed  unnecessary. 

In  1765,  then,  Blackstone's  statement,  3  Com.  131,  is  a  valuable  tes- 
timony of  the  general  opinion  at  that  time :  and  the  practice  from  that 
period  has  been  uniform.  It  is  also  true  that,  in  deciding  Crowley's 
Cast*,  2  Swanst.  1,  Lord  Eldon  doubted  the  power  of  a  Judge  in  vaca-» 
tion  to  issue  a  habeas  corpus,  saying,  there  is  much  good  principle  for 
it,  but  very  little  practice.  That  doubt  assisted  his  argument  in  favour  of 
over-ruling  the  solemn  decision  of  Lord  Nottingham  in  Jenkes9  s  Case, 
6  How.  St.  Tr.  1189 ;  and  in  Crowley's  Case,  2  Swanst.  12,  83 ;  but  the 
passages  in  his  judgment,  which  occur  at  page  65  and  page  68,  2  Swanst., 
distinctly  prove  that  he  formed  his  opinion  partly  on  the  inconvenience 
and  oppression  which  might  have  accrued  to  the  subject  if  deprived  of 
the  means  of  obtaining  a  release  from  imprisonment  in  time  of  vacation 
by  a  writ  sued  out  in  the  Court  of  Chancery.  Now  the  same  ill  conse- 
quences would  follow  in  criminal  cases,  notwithstanding  the  power  of 
issuing  these  writs  in  vacation  by  Chancery,  unless  the  Judges  of  the 
Court  of  King's  Bench  have  power  to  decide  immediately  on  the  right 
to  restrain  a  subject  of  his  personal  freedom.  In  favour  of  this  prac- 
tice we  have  the  authority  of  Lord  Nottingham  himself;  who,  in  his 
judgment,  preserved  by  Mr.  Swanston,  mentions  that  precedents  of  such 
writs  being  issued  by  Keltng,  C.  J.,  were  brought  before  him.  He 
says,  indeed,  that  Rainsford,  then  C.  J.,  had  refused  a  habeas  corpus 
to  Jenkes ;  but  not  because  he  doubted  his  power  to  do  so.  It  is  far 
more  likely  he  did  not  choose  to  enter  into  a  controversy  with  the  Privy 
Council  by  whom  Jenkes  had  been  committed,  (a) 

In  fact,  therefore,  there  is  no  decision  against  this  doctrine  ;  and  in 
its  favour  great  authority,  principle,  necessity,  and  very  early  prece- 
dents, continued  to  the  present  hour. 

We  proceed,  then,  to  examine  this  return,  which,  in  substance,  is 
that,  after  the  insurrection  in  Upper  Canada  was  suppressed  last  year, 
the  legislature  authorised  a  pardon  to  be  granted  by  the  Governor  to 
such  persons  charged  with  high  treason  as  should  before  arraignment 
confess  their  guilt,  and  petition  for  a  pardon,  on  such  conditions  as 
should  seem  fit ;  that  Wixon  was  so  charged,  and  so  pardoned,  on  con- 
dition of  being  transported  to  Van  Diemen's  Land  for  his  life ;  (b) 
that,  for  want  of  the  means  to  convey  him  thither  directly,  he  was  first 
taken  to  Quebec  in  Lower  Canada,  then  embarked  to  England,  and 
there  kept  in  safe  custody  in  Liverpool  gaol,  being  a  secure  and  conve- 
nient place  for  the  purpose  of  detaining  him,  while  necessary  prepara- 
tions were  made  for  transporting  him,  in  fulfilment  of  the  condition  of 
lus  pardon. 

Some  general  observations  are  material  to  be  made.  The  return  must 
necessarily  be  received  as  true  in  all  the  particulars  that  appear  upon  it 
in  the  present  stage,  in  which  its  sufficiency  alone  is  examined.  We  are 
sitting  as  on  a  demurrer,  or  a  writ  of  error  on  the  judgment  of  another 
court. 

We  must  also  bear  in  mind  that  the  matter  for  our  consideration  is, 

(a)  See  Crowley'*  Case,  2  Swanst  46,  83. 
(o)  This  was  the  condition  in  Watson's  case. 
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not  the  code  by  which  the  law  oi  this  country  may  require  its  ministers 
to  proceed  in  certain  cases;  but  whether,  under  the  circumstance?  o* 
this  prisoner,  he  can  justly  complain  thai  lie  is  injured  and  has  a  right 
to  be  set  free.  Obviously  there  is  a  broad  distinction  between  the  du- 
ties which  a  state  may  enjoin  on  persons  in  authority  for  purposes  of  ito 
own,  and  the  powers  of  which  it  may  permit  the  exercise  for  any  law- 
ful purpose. 

The  difficult  questions  that  may  arise  touching  the  enforcement  in 
England  of  foreign  laws,  are  excluded  from  this  case  entirely  ;  lor  Up- 
per Canada  is  neither  a  foreign  slate,  nor  a  colony  with  any  peculiar 
customs.  Here  are  no  mala  prohibita  by  virtue  of  arbitrary  enact- 
ments ;  the  relation  of  master  and  slave  is  not  recognised  as  legal :  but 
acts  of  parliament  have  declared  that  the  law  of  England,  and  none 
other,  shall  there  prevail.  The  consequence  is,  that  we  can  take  judi- 
cial notice  of  their  legal  proceedings,  can  understand  the  language  they 
employ,  and  must,  according  to  all  former  practice,  make  every  reason- 
able intendment  in  support  of  their  validity. 

The  legislative  act,  under  which  the  pardon  was  granted,  was,  how- 
ever, said  to  be  absolutely  void  for  two  inherent  vices. 

First,  that,  by  the  law  of  England,  no  man  can  contract  for  his  own 
imprisonment.  This  dictum  of  Hobart,  C.  J.,  in  Foster  v.  Jackson, 
Hob.  61,  (5th  ed.,)  citing  Clark's  Case,  5  Rep.  64  a,  founded  on  older  au- 
thorities, and  on  principle,  was  cited  by  Mr.  Hargrave  in  his  celebrated 
argument  in  The  Case  of  James  Sommersett,  20  How.  St.  Tr.  50.  It 
made  out  his  point  that,  even  if  the  negro  had  sold  his  freedom,  our  law 
would  hold  the  bargain  void ;  but  it  really  has  no  application  to  the 
case  of  a  man  charged  with  a  crime,  but  permitted  by  the  law  to  con- 
fess it  before  arraignment,  and  so  enabled  to  obtain  a  pardon,  by  which 
his  life  is  spared,  but  he  binds  himself  to  undergo  a  less  severe  punish- 
ment. 

The  second  objection  was  to  the  enactment  that  persons  may  be  par- 
doned on  such  conditions  as  may  seem  jit,  as  if  it  introduced  a  power 
of  punishing  in  a  manner  unheard  of  in  our  procedure,  and  would 
legalize  even  torture  and  mutilation.  But  we  are  of  opinion  that  these 
barbarous  practices  are  impliedly  excluded  from  the  enactment,  unless 
it  should  actually  express  them.  There  is  no  doubt  that  transportation 
was  intended ;  for  that  mode  of  punishment  is  mentioned  in  the  second 
section  of  the  same  act.  It  appears  from  former  acts  passed  in  Canada 
to  have  been  in  force  there;  and  stat.  5  G.  4,  c.  84,  s.  17,  proves  the 
frequency  of  transporting  to  the  penal  settlements  for  offences  committed 
in  certain  colonies  belonging  to  Her  Majesty ;  while  it  is  notorious  that 
the  substitution  of  that  punishment  for  the  loss  of  life  has  been  con- 
stantly, during  a  long  course  of  years,  an  acknowledged  practice  in  this 
country. 

Another  objection  drawn  from  a  different  provision  of  the  act,  that 
the  pardon  was  made  equivalent  to  an  attainder  in  respect  to  property, 
and  therefore  could  not  affect  the  person,  was  not  much  pressed ;  as 
this  proceeding  is  in  no  degree  connected  with  the  principles  of  at- 
tainder. * 

Objections  were  raised  to  the  condition  of  the  pardon,  both  in  respect 
to  the  time  and  the  place  of  transportation.  The  time  is  fourteen  years, 
to  be  reckoned  from  the  arrival  of  the  party  in  Van  Diemen's  Land, 
thus  depending  on  accident,  or  perhaps  postponed  by  wilful  delay,  and 


784]  9  Adolphus  &  Ellis.  411 

void  for  the  uncertainty.  The  answer  given  at  the  bar  appears  to  us 
satisfactory ;  that,  as  the  transportation  may  be  for  time  of  life,  it  may 
&  fortiori  be  for  any  shorter  period. 

It  was  then  said  that  the  power  to  receive  the  convict  at  Van  Die- 
men's  Land,  the  place  of  his  destination,  ought  to  appear  in  the  letters 
patent  granting  the  pardon.  We  do  not  think  it  necessary.  Her  Ma- 
jesty has  power  by  law  to  make  that  settlement  a  receptacle  for  persons 
transported  under  sentence,  or  after  a  commutation  of  their  punishment ; 
and  we  can  have  no  difficulty  in  presuming  that  all  due  preparations 
and  provisions  for  that  purpose  have  been  made. 

The  return  was  challenged  for  the  want  of  every  one  of  the  numerous 
documents  whence  the  right  to  imprison  was  inferred.  The  indictment 
for  treason,  it  was  contended,  ought  to  have  been  recited,  if  not  set  forth 
in  terms :  the  petition,  the  confession,  the  pardon,  the  assent,  though 
that  indeed  is  not  required  by  the  act.  We  were  told  that  it  was  our 
duty  to  inspect  these  papers,  and  not  receive  a  merely  general  descrip- 
tion from  the  party  imprisoning,  that  we  might  judge  for  ourselves 
whether  the  description  was  correct,  and  whether  they  really  conferred 
the  authority  ascribed  to  them.  To  this  manifold  objection  one  answer 
must  serve.  The  fact  is  stated  to  the  Court  upon  the  return :  and  we 
are  bound  to  receive  it  as  true.  The  party  who  makes  the  return  has 
probably  never  seen  the  documents,  but,  at  his  peril,  places  his  confi- 
dence in  the  captain  who  brought  the  prisoners  from  Canada,  or  in 
some  other  person :  but  he  is  bound  by  the  assertion  which  he  makes 
on  their  credit;  and  their  truth  may  be  questioned  in  any  ulterior  pro- 
ceeding which  it  may  be  competent  to  the  party  to  adopt. 

The  last  head  of  objection  is  that  the  authority  to  transmit  the  pri- 
soner tj  the  various  custodies  in  which  he  has  successively  been  placed 
does  not  properly  appear.  The  treason  was  committed  in  Upper 
Canada ;  and  there  confession  was  made,  and  the  conditional  pardon 
granted. 

How,  then,  it  is  asked,  could  the  Governor  of  Lower  Canada  be  jus- 
tified in  receiving  him,  and  in  transmitting  him  to  England,  and  how 
can  the  gaoler  of  Liverpool  restrain  his  person  in  this  country  ?  The 
more  especially,  as  Sir  John  Colborne's  letters  patent  are  directed  in 
terms  to  stick  person  in  England  as  may  be  lawfully  authorised  to 
receive  him  ;  and  no  warrant  is  even  pretended  to  have  been  directed 
to  the  gaoler  of  Liverpool,  nor  does  he  even  allege  himself  to  be  a  per- 
son answering  that  designation. 

We  answer  that,  as  soon  as  the  conditional  pardon  had  been  granted 
on  the  prisoner's  petition,  the  Crown  had  a  right  to  enforce  the  condi- 
tion, and  to  take  all  necessary  steps  for  that  purpose.  The  circum- 
stances confer  the  authority ;  and  no  warrant  could  enlarge  it. 

Sir  John  Colborne,  whose  letters  patent  are  addressed  to  persons 
having  authority  to  receive,  had  in  himself  no  more  authority  to  receive 
than  the  person  who  now  detains  the  prisoner.  As  it  is  physically  im- 
possible to  embark  at  once  for  Van  Diemen's  Land  from  Upper  Canada, 
in  every  intermediate  territory  where  the  prisoner  was  confined  in  the 
accessary  performance  of  the  condition  to  which  he  had  lawfully  bound 
himself,  he  was  lawfully  confined.  And  stat.  5  G.  4,  c.  84,  in  the  sec- 
tion before  quoted,  shows  that  transports  from  the  colony  on  commuted 
sentences  had  been  habitually  received  in  England  in  their  passage  to 
the  penal  settlements. 
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The  result  is,  that  the  person  making  this  return  is  justified  in  Tender- 
ing his  assistance  to  the  captain  of  the  vessel  which  has  brought  the 
prisoner  from  Lower  Canada  in  detaining  him,  and  to  such  other  per- 
son as  may  be  employed  to  carry  him  to  Van  Diemeu's  Land ;  and 
that  the  prisoner  must  be  remanded  to  his  custody. 

Wc  have  selected  the  case  open  to  the  most  numerous  objections  for 
our  first  judgment.  Eight  others,  (a)  namely,  Watson,  Walker,  Parker, 
Brown,  Alves,  Anderson,  Malcolm,  and  Bedford,  must  be  disposed  of  in 
the  same  manner,  for  substantially  the  same  reasons.  k 

Three,  Grant,  Miller,  and  Reynolds,  have  not  been  pardoned  under 
the  Legislative  Act ;  but,  according  to  the  ordinary  practice  as  slated  in 
the  return,  after  being  duly  convicted  at  a  court  of  session  and  oyer 
and  terminer  at  Niagara  in  Upper  Canada,  one  of  them  of  treason,  the 
other  two  of  felony.  We  have  carefully  considered  whether  these 
allegations  are  sufficient;  and,  on  the  principles  already  stated,  we 
think  they  are.  On  this  point  we  rely  on  the  principle  laid  down  in 
Barneys  Case,  2  Ro.  Rep.  157,(6)  that  returns  to  the  writ  of  habeas 
corpus  do  not  require  minute  correctness  if  the  substance  of  the  facts 
is  stated ;  and  on  the  precedent  acted  upon  in  Hex  v.  Suddis,  1  East, 
306,  where  similar  allegations,  but  still  looser,  were  sanctioned  and 
held  good.     These  then  must  also  be  remanded. 

Prisoners  remanded. 

Hill  then  moved,  first,  that  the  gaoler  might  be  directed  to  verify  his 
return  by  affidavit,  or  that,  in  default  of  his  doing  so,  the  prisoners 
might  be  discharged ;  secondly,  for  a  rule  for  an  attachment  against 
him  for  a  false  return. 

As  to  the  first  point.  It  is  clear  that,  unless  there  be  some  method  A 
of  contesting  the  truth  of  the  return  besides  an  action  for  a  false  return, 
the  remedy  by  habeas  corpus  is  illusory.  And  the  case  is  the  stronger, 
when,  as  here,  the  prisoners  will  be  sent  beyond  the  sea  if  the  proceed- 
ings of  the  gaoler  be  upheld,  and  when  the  gaoler  cannot  by  possibility 
have  acted  on  his  own  knowledge.  The  remedy  is  said  to  be  "  com- 
plete for  removing  the  injury  of  unjust  and  illegal  confinement ;"  3  BI. 
Com.  133 — 138;  whereas,  if  the  return  be  conclusive,  the  remedy  is 
not  only  incomplete  but  nugatory.  In  De  Vine's  Case,  (c)  in  34  H.  6, 
a  prisoner  pleaded  to  a  retufn,  and  the  party  returning  replied  to  the 
plea;  upon  which  the  prisoner  was  remanded.  It  appears  that  the 
judges,  among  whom  was  Fortesccte,  C.  J.,  were  the  advisers  of  the 
Lord  Chancellor  in  this  proceeding.  In  Sir  William  Chancey's  Case, 
12  Rep.  82,  it  appears  that  the  return  to  a  habeas  corpus  was  held  bad 
for  a  reason  (among  others)  which  would  appear  on  looking  out  of  the 
return ;  namely,  that  the  High  Commission,  under  which  the  parties 
acted,  could  not  be  executed  by  four,  which  was  the  number  of  commis- 
sioners making  the  warrant  under  which  the  imprisonment  was  justified. 
In  Hutchins  v.  Pluyer,O.Bridgm.  212,{d)  the  Court  looked  into  numerous 
matters  extrinsic  to  the  return,  to  see  whether  the  custom  set  out  in  the 

(«)  See  p.  732,  ante. 

\b)  See  also  Hutchins  v.  Player,  O.  Bridgm.  Rep.  287. 

(c)  Cited  in  Hutchinn  v.  Player.  O.  Bridgm.  288,  from  a  Register  Book  of  tbe  cily  of  Lon- 
don, called  L'oer  Dunthorne      See  O.  Bridgm.  p.  305.     Also  pp.  276,  295,  308. 

(d)  "The  Court  may  temand  at  their  discretion,  and  inform  themselves  of  tbe  chart** 
evidences,  and  other  matters  ab  extra"     lb.  p.  280. 
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return  was  good.  In  Seint  John's  Case,  5  Rep.  71  b,  (a)  it  seems  th.it  there 
•vas  a  plea  to  the  return  in  the  nature  of  a  confession  and  avoidance, 
alleging,  as  a  new  fact,  that  the  prisoner  was  a  sheriff's  bailiff;  for  which 
cause  he  was  held  justified  in  doing  that  for  which  he  was  fined  and  had 
been  imprisoned  on  non-payment.  In  Swallow  v.  The  City  of  London,  1 
Sid.  287,  there  seems  to  have  been  a  discussion  whether  the  prisoner 
should  be  allowed  the  benefit  of  a  fact  not  pleaded ;  (b)  but  the  Court 
gave  him  the  benefit  of  the  fact.  In  Dodson's  Life  of  Foster,  p.  53,  (c) 
is  an  account  of  Bex  v.  White,  which  was  a  case  of  impressment  under 
stat.  18  G.  3,  c.  10.  The  Court  there  allowed  affidavits  to  be  read  on 
each  side,  though  they  said  it  was  not  usual ;  for  that  the  prisoner  there 
had  no  other  remedy :  and  the  prisoner  was  discharged,  though  the 
return  was  good  on  the  face  of  it.  Mr.  Justice  Foster,  as  appears  by 
his  letters  to  Solicitor-General  Yorke,  (Life,  p.  51,)  and  Chief  Baron 
Parker,  (p.  57,)  considered  the  rule,  that  a  return  was  conclusive  as  to 
the  fact,  liable  to  exceptions,  particularly  where  the  party  was  to  be  sent 
beyond  sea.  In  the  latter  letter,  he  adverts  particularly  to  the  tenth 
question  proposed  by  the  House  of  Lords  to  the  Judges  in  1758,4  Bac. 
Abr.  140,  (7th  ed.)  Habeas  Corpus,  (B)  13,  (note,)  15  Pari.  Hist.  903. 
The  majority  of  the  Judges  there  held  the  return  not  absolutely  conclu- 
sive ;  but  several  of  them,  among  whom  was  Wilmot,  J.,  (d)  limited 
the  power  of  the  Court  to  look  beyond  the  return  to  cases  where  the 
falsehood  of  it  should  appear  by  verdict  or  judgment  on  demurrer  in 
an  action  for  a  false  return.  Wilmot,  J.,  seems  to  admit  that  a 
prisoner  may  confess  and  avoid,  though  not  traverse.  But  such  a 
distinction  seems  inadmissible :  for  a  plea  to  the  return  must  be  liable 
to  traverse,  and  if  so,  why  not  the  return  itself?  In  1758  the  reports 
of  Sir  0.  Bridgman  had  not  been  published ;  therefore  neither  De 
Vine's  Case,  (cited  in  Hutchins  v.  Player,  0.  Bridgm.  288,)  nor  Bridg- 
man's  view  in  Hutchins  v.  Player,  0.  Bridgm.  272,  were  known.  In 
Goldswainys  Case,  2  W.  Bl.  1207,  the  Court  took  into  consideration  the 
affidavits  on  which  the  habeas  corpus  was  obtained.  And  Gould,  J., 
said,  "  I  do  not  conceive,  that  either  the  Court  or  the  party  are  concluded 
by  the  return  of  a  habeas  corpus,  but  may  plead  to  it  any  special  matter 

(a)  It  does  not  appear  from  Coke  that  there  wan  any  habeas  corpus  in  that  case ;  but  see  S. 
C.  as  Gardiner's  Case,  Cro.  Eliz.  821.  See  the  recorcWn  Trem.  PI.  Cr.  354,  Rex  v.  Gardener: 
whence  it  appears  that  the  prisoner  Gardener  appeared  in  Court  on  recognizance,  craved  oyer 
of  the  writ  and  return,  and  then  "  dicit  quod  ipse  non  intendit,"  &c,  denying  the  right  of  the 
Queen  and  the  informer  to  the  fine,  for  the  non-payment  of  which  he  was  committed,  "quia 
dicit  quod,"  &c,  and  then  setting  out  the  special  matter,  and  his  being  charged  with  the  duty, 
(which  did  not  appear  before,)  "  et  hoc  paratus  est  verificare  unde  petit  judicium  et  quod  ipse 
de  prsemissis  per  curiam  hie  dimittatur."  The  Queen's  coroner, "  viso  placito  prsedicti  Johannis 
Gardner  et  per  ipsum  bene  intellecto  pro  eo  quod  satis  sibi  constat  per  relationem  et  testimonium 

^divereorum  fidelium  subditorum  diet®  Domini  Regime"  that  Gardner  did  the  act  complained  of 
in  his  own  defence  and  for  the  better  execution  of  his  warrant,  modo  et  formd  as  by  him  above 
pleaded,  confesses  the  truth  of  the  plea.  Whereupon  "  consideratam  est  quod  predictus  Johannes 
Gardner  de  pnemissis  eat  inde  sine  die,"  &c 

(b)  "  Apres  le  ret'  file  fui  move  p  luy  daver  liberty  de  plead  al  ret*  car  comt  fuit  agree  que 
matter  contr'  le  ret'  ne  poet  ee  plead  mes  party  est  raise  al  son  action  pur  le  faux  ret'  unc'  fuit 
dit  que  matt'  que  estoit  ove  le  ret*  poet  ee  plead  scil.  admit  tan  t  que  le  City  de  London  ad  tiel 
custom?  unc'  (coment  Freeman  la)  ne  serra  lie  per  ceo,  quia  il  est  un  des  Moniers  le  Roy/'  &c. 
The  Court  remanded  the  prisoner,  and  directed  that  the  privilege  should  be  suggested  in  the 
Crown  Office,  like  a  suggestion  in  prohibition  on  the  plea  side ;  and  such  suggestion  was 
accordingly  filed. 

(c)  See  also  20  How.  St.  Tr.  1376.  (Addenda.) 

(d)  See  Notes  of  Opinions,  &c,  by  Lord  Chief  Justice  Wilmot,  p.  105. 
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necessary  to  regain  his  liberty."  It  may  be  argued  that,  as  stat.  56  G. 
3,  c.  100,  s.  3,  enables  judges  to  inquire  into  the  truth  of  the  ret  am  in 
cases  of  confinement  (sect.  1)  "otherwise  than  for  some  criminal  or 
supposed  criminal  matter,"  inquiry  is,  by  implication,  excluded,  in  cases 
like  the  present.  But,  first,  as  is  said  by  Lord  Eldon  in  Crowley9 $ 
Case,  2  Swanst.  68,  "if  the  prerogative  of  the  kiug  cannot  Le  aiiixted 
by  general  words  in  a  statute,  will  a  British  court  of  justice  ponnii  it  to 
be  said,  that  a  statute  designed  to  enforce  in  particular  instaiio  s  the 
prerogative  in  favour  of  the  liberty  of  the  subject  shall  deprive  the 
subject  of  that  liberty  in  any  case?"  Secondly,  the  words  ''criminal 
or  supposed  criminal  matter"  must  be  understood  in  the  same  souse  as 
in  the  preamble  to  the  statute  in  pari  materia,  31  C.  2,  c.  2.  Now,  by 
sect.  3  of  that  act,  it  appears  that  these  words  apply  only  to  cases  where 
parties  are  detained  with  a  view  to  trial ;  for  an  exception  is  made  of 
"  persons  convict  or  in  execution  by  legal  process."  The  words  in  the 
preamble,  therefore,  clearly  mean  only  persons  awaiting  trial ;  and 
consequently  the  exception  in  stat.  56  G.  3,  c.  100,  must  be  confined  in 
the  same  manner.  But,  further,  the  Court  here  may  act  on  its  common 
law  powers  of  remedying  an  evil  in  a  summary  way.  Formerly 
parties  were  put  to  plead  privilege  of  parliament,  femes  covert  to  plead 
coverture,  and  the  like.  But  the  Court  now  interferes  upon  motion  to 
relieve  such  parties,  the  facts  being  before  them  on  affidavit.  So,  on 
the  other  hand,  in  Bex  v.  Marks,  3  East,  157,  the  return  to  a  habeas 
corpus  showed  an  informal  warrant  of  commitment :  but,  the  deposi- 
tions returned  showing  a  corpus  delicti,  the  Court  discharged  and 
recommitted  the  prisoner,  taking  upon  themselves  to  remodel  the  com- 
mitment. 

Then,  if  the  truth  of  the  return  be  disputable,  it  follows  that  the  party 
making  it  is  to  establish  the  truth ;  and  it  cannot  lie  on  the  party  im- 
prisoned to  negative  the  cause  of  his  detention. 

In  support  of  the  motion  for  an  attachment,  Hill  produced  an  affidavit 
by  the  clerk  of  the  attorney  for  the  prisoners,  stating  that  he,  the  clerk, 
received  from  the  gaoler,  on  29th  December,  1838,  the  following  docu- 
ment : — 

"  Victoria,  by  the  grace,"  &c. 

"  To  Digby  B.  Morton,  master  of  the  bark  Captain  Ross.  Whereas,  under  and  by  virtue 
of  a  certain  warrant  of  his  Excellency  Sir  George  Arthur,  K.  C.  H.,  Lieutenant-Governor  of 
our  province  of  Upper  Canada,  and  Major-General  commanding  our  forces  therein,  bearing 
date,  under  his  hand  and  seal  of  office,  at  Toronto,  in  the  said  province  of  Upper  Canada,  the 
5th  day  of  November,  in  the  present  year  of  our  Lord,  1838,  in  the  second  year  of  our  reign,  Ira 
Anderson,"  &c.  (here  followed  a  list  of  twenty-one,  including  all  the  twelve  prisoners  except 
Miller  and  Reynolds.)  **  severally  indicted  and  convicted  in  due  course  of  law,  in  the  courts  of 
the  said  province  of  Upper  Canada,  of  the  crime  of  high  treason,  and  Linies  (a)  Wilson  Miller,** 
and  "  William  Reynold*,"  (and  two  others,) "in  like  manner  severally  indicted  and  convicted  of 
the  crime  of  felony,  and  Edwin  Merritt  in  like  manner  indicted  and  convicted  of  the  crime  of 
murder,  to  all  of  which  said  persons  and  convicts  our  gracious  pardon  hath  been  extended,  upon 
condition,  nevertheless,  that  they  and  each  of  them  be  transported  and  remain  transported  to  our 
penal  colony  of  Van  Dir men's  Land  for  and  during  the  period  named  in  the  patents  of  pardon 
so  as  aforesaid  granted  to  the  said  convicts  and  each  of  them :  And,  whereas  the  said  several 
persons  and  convicts  are,  (b)  by  and  under  a  warrant  in  that  behalf  of  his  Excellency  Sir  John 
</olborne,  our  administrator  of  the  government  of  our  said  province  of  Lower  Canada  in  that 
rehalf,  are  now  in  the  custody  of  our  sheriff  of  the  district  of  Quebec  in  our  said  province  of 
Lower  Canada,  in  order  to  their  transportation  as  aforesaid :  And  whereas  we  being  willing  that 

{a)  Tae  names  were  incorrectly  spelt  m  this  and  other  instances,  (6)  Sic. 
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the  bodies  of  the  said  Am  (a)  Anderson,"  &c.  (omitting  Leonard  Watson,  and  naming  all  the 
other  twrnty-fi ve,)  «•  and  of  each  and  every  of  them,  now  in  our  common  gaol  of  our  district  of 
Quebec,  should  be  directly  delivered  to  you  to  be  transported  to  Van  Diemen's  Land,  being  one 
of  our  penal  settlements  and  foreign  possessions,  we  have,  by  our  writ  in  that  behalf  addressee 
lately  commanded  our  said  sheriff  that  he  should  deliver  the  said  Ara  Anderson,  &c.  (the  twenty 
five  without  Leonard  Watson*,)  •*  and  each  and  every  of  them  to  your  custody,  without  delay  to 
be  trariMpoited  as  aforesaid,  we  therefore  command  you  receive  the  said  Ara  Anderson.'*  &c.  (the 
twenty-five  without  Leonard  Watson,)  "and  each  and  every  of  them,  from  our  said  sheriff  of 
our  said  district  of  Quebec,  and  that  you  do  forthwith  transport  and  convey,  or  cause  to  b»*  trans- 
ported and  conveyed,  the  said  Ara  Anderson,"  &c.  (the  twenty-five  without  Leonard  Watson,) 
••  and  each  and  every  of  them,  to  such  part  of  the  United  Kingdom  of  Great  Britain  an  I  Ireland 
called  England  as  to  us  may  seem  fit,  to  the  end  that  the  said  Ara  Anderson/'  &c.  (the  twenty- 
five  without  Leonard  WaUon,)  "  may  be  thence  again  transported  to  our  penal  colony  of  Van 
Diemen's  Land,  according  to  the  condition  in  our  aforesaid  pardons  severally  and  respectively  m 
that  behalf  contained,  and  that  you  do  there  deliver  the  bodies  of  the  said  Ara  Anderson,  &c 
(the  twenty -five  without  Leonard  Watson,)  **  and  the  body  of  each  and  every  of  them,  into  the 
custody  of  such  person  or  persons  as  may  be  lawfully  authorised  to  receive  the  same. 

"In  testimony  whereof,  we  have  caused, these  our  letters  to  be  made  patent,  and  the  Great 
Seal  of  our  said  province  of  Lower  Canada  to  be  hereunto  affixed. 

u  Witness  our  trusty  and  well-beloved  Sir  John  Colborne,  Knight,  Grand  Cross,"  &c^ 
"  Commander  in  Chief  of  our  forces  in  our  province  of  Lower  Canada,"  &c. 

"At  our  government  house,  in  our  city  of  Montreal,  in  our  said  province  of  Lower  Canada, 
the  17th  day  of  November,  in  the  year  of  our  Lord,  1833,  and  in  the  second  year  of  her  Majesty's 
reign. 

"  By  command, 

"  D.  Daly, 

"  Sec'y  of  the  Province." 

That  this  document  was  so  delivered  to  the  deponent  in  consequence 
of  his  having  demanded  to  be  furnished  with  a  copy  of  the  warrant  of 
commitment  under  which  the  twelve  prisoners  now  brought  up,  then 
in  the  gaoler's  custody,  were  detained  by  him;  and  that  the  deponent 
examined  the  document  with  the  original  warrant  of  commitment  then 
iti  the  custody  of  the  town  clerk  of  Liverpool.  That  deponent  was  in- 
formed, both  by  the  gaoler  and  town  clerk,  that  the  prisoners  were  held 
in  custody  solely  on  the  authority  of  the  warrant,  and  that  they  had  no 
other  document  or  warrant  whatsoever  connected  with  the  prisoners. 
That,  in  answer  to  deponent's  request  to  know  what  return  would  be 
made  to  the  writ,  deponent  was  informed,  both  by  the  gaoler  and  town 
clerk,  that  the  return  would  be  made  by  setting  out  the  warrant  under 
which  the  prisoners  were  detained.  That,  at  the  time  of  the  return  in 
Watson's  case  being  read  in  court,  (14th  January,)  the  deponent  saw 
the  original  returns  which  had  been  prepared  by  or  on  behalf  of  the 
gaoler;  and  that  the  return  in  Watson's  case  simply  set  out  the  warrant. 
That  the  deponent  communicated  the  receipt  of  the  copy  of  the  warrant 
to  the  attorney  for  the  prisoners;  and  that  the  instructions  to  the  coun- 
sel consisted  of  a  copy  of  the  warrant,  among  other  things. 

Lord  Denman,  C.  J.  With  regard  to  the  proposition  that  the  return 
should  be  supported  by  affidavits,  there  appears  to  be  no  authority  for 
aying  that  this  has  ever  been  held  necessary,  or  that  in  practice  it  has 
ever  been  done.  We  should  not  be  justified  in  introducing  any  new 
practice.  Other  securities  are  provided  by  the  law :  if  they  should  un- 
fortunately prove  insufficient,  that  would  not  authorise  our  establishing 
a  new  practice. 

As  to  the  motion  for  an  attachment,  I  think  the  Court  ought  to  be 
extremely  careful  that  the  facts  should  be  truly  stated  to  them.  I  do 
not  enter  into  the  question,  how  far  the  warrant  is  material:  for  I  aiink 
thai  no  such  minute  enquiry  ought  to  be  made  upon  such  a  subject.    If 

(a)  The  names  were  incorrectly  spelt  in  this  and  other  instances. 
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we  find  that  an  untruth  is  stated,  that  is  a  sufficient  prima  facie  case  to 
induce  us  to  call  upon  the  party  making  the  statement  to  account  for 
the  untruth. 

Littledale,  J.  A  party  imprisoned  has  two  modes  of  proceeding 
either  by  action  for  false  imprisonment,  or  by  application  for  a  habeas 
corpus.  In  an  action  for  false  imprisonment  the  defendant  must  prove 
his  justification,  if  any ;  and  (except  where  allowed  by  express  provi- 
sion to  give  it  under  the  general  issue)  he  must  also  set  fortn  the  justi- 
fication specially  on  the  record.  In  the  return  to  an  habeas  corpus  no 
such  minuteness  of  detail  is  necessary;  nor  in  any  instance  that  1  can 
find  has  it  been  considered  necessary  to  support  the  return  by  affidavit. 

On  the  other  point,  I  think  the  gaoler  should  be  called  upon  to  ac- 
count for  the  statement  which  he  has  made  contrary  to  the  fact. 

Williams,  J.  As  to  the  first  point,  the  return  to  an  habeas  corpus 
primal  facie  imports  verity ;  that  appears  from  the  opinion,  which  has 
been  cited,  of  Mr.  Justice  Foster,  from  Rex  v.  Clark,  1  Salk.  349;  Rex 
v.  Suddis,  1  East,  306,  and  Ex  parte  Krans,  1  B.  &  C.  25S,  (8  E.  C. 
L.  R.  70.) 

Coleridge,  J.  As  to  the  second  part  of  the  application,  it  is  merely 
necessary  to  say  that  this  is  a  rule  nisi ;  and  that  the  Court,  abstaining 
from  prejudging  the  question,  requires  a  public  officer,  who  appears, 
primal  facie,  to  have  made  an  untrue  statement,  to  show  how  it  is  that 
he  has  so  dealt  with  the  Court. 

On  the  other  point,  a  great  deal  was  urged  by  Mr.  Hill,  as  to  the 
illusory  nature  of  the  remedy  by  habeas  corpus,  unless  his  view  be  sus- 
tainable. To  which  I  will  merely  answer  that  the  history  of  England 
shows  that  that  judge  does  best  for  the  liberty  of  the  people  who  does 
not  indulge  in  speculations  of  his  own  to  the  extent  of  straining  the  law, 
for  the  purpose  of  affording  a  supposed  benefit,  but  adheres  to  the  law 
as  he  finds  it,  however  defective  it  may  be :  for,  if  it  be  defective,  that 
is  sure  to  lead  to  an  improvement  in  the  regular  and  constitutional 
mode.  Mr.  HilVs  position  is,  not  simply  that  the  truth  of  a  return  may 
be  controverted  either  by  plea  or  affidavit,  but  that,  in  the  first  instance, 
the  party  filing  the  return  is  bound  to  support  it  by  affidavit.  Now,  not 
a  single  authority  cited,  from  the  time  of  Henry  VI.  down  to  that  of  Mr. 
Hargrave,  in  the  slightest  degree  bears  that  out  in  terms.  In  Sir  fFil- 
lia?n  Chancey's  Case,  12  Rep.  82,  the  report  does  not  show  that  more 
was  decided  than  that  the  return  was  informal  on  the  face  of  it.  And, 
further,  I  apprehend  that  cases  of  privilege  may  stand  on  a  different 
footing  from  ordinary  cases,  and  that  the  Court  may,  ex  officio,  there 
institute  an  enquiry  of  its  own.  But  the  great  current  of  authorities  is 
the  other  way.  Perhaps,  indeed,  in  the  earlier  cases,  the  party  was  at 
liberty  to  controvert  the  facts  by  plea.  At  a  later  period,  as  Mr.  Justice 
Foster  shows,  the  practice  of  filing  affidavits  was  in  some  instances 
allowed;  but  he  does  not  go  on  to  say  that  it  was  incumbent  on  the 
party  who  filed  the  return  to  support  it  in  the  first  instance  by  affidavit. 
Considering  what  his  opinions  generally  were,  I  think  it  must  be  taken 
for  granted  t!iat  he  had  not  found  any  authority  to  make  that  position 
pood.  Mr.  Hill  is  compelled  to  urge  that  the  Court  is  bound  in  justice 
to  shift  the  onus  from  the  party  controverting  the  return  to  the  party 
making  it.  For  this  no  authority  has  been  cited;  and  I  think  the  Court 
cannot  sq  to  that  extent. 
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Ordered,  that  William  Batcheldor,  keeper  of  the  borough  gaol  of 
Liverpool,  "show  cause  why  a  writ  of  attachment  should  not 
issue  against  him,  for  his  contempt  in  m:  king  a  false  return  to  a 
writ  of  habeas  corpus,"  &c. 
In  answer,  affidavits  were  put  in.  One  was  by  S.  J.  Blunt,  a  clerk 
in  the  Colonial  Office,  deposing  that,  about  ISth  December,  1838,  a  dis- 
patch was  received  from  the  Lieutenant-Governor  of  Upper  Canada, 
addressed'  to  Lord  Glenelg,  one  of  Her  Majesty's  principal  Secretaries 
of  State,  containing  the  pardon  of  Watson  and  others.  The  pardon, 
which  was  annexed  to  the  affidavit,  was  by  letters  patent  under  the 
Great  Seal  of  Upper  Canada,  and  signed  and  sealed  by  Sir  George 
Arthur,  Lieutenant-Governor  of  the  province.  It  recited  the-  enacting 
part  of  the  provincial  statute,  1  Vict.  c.  10,  s.  1,  (see  ante,  pp.  255,  256), 
and  that  Anderson,  Brown,  Watson,  Wixon,  Alves,  Walker,  and  Parker 
were  indicted  for  certain  high  treasons,  (which  were  specified,)  and  had 
each  petitioned,  confessing  his  guilt,  professing  penitence,  and  praying 
for  mercy;  and  that  the  Lieutenant-Governor,  by  advice,  &c,  had  con- 
sented on  conditions  severally  specified  in  the  pardon,  (corresponding 
with  the  several  returns.)  Then  followed  the  operative  part  of  the 
pardon,  corresponding  with  the  terms  of  the  recital.  Blunt  also  deposed 
that,  about  6th  November,  1838,  Lord  Glenelg  received  a  dispatch  from 
Sir  George  Arthur,  dated  12th  October,  1838,  stating  that  some  of  the 
traitors  concerned  in  the  late  rebellion  would  be  forthwith  removed  to 
England,  for  the  purpose  of  being  transported  to  New  South  Wales  or 
Van  Diemen's  Land,  and  would  be  removed  to  Quebec,  from  whence 
the  Governor  would  direct  their  removal  to  England.  That,  about  18th 
December,  1838,  Lord  Glenelg  received  another  dispatch  from  Sir  George 
Arthur,  dated  6th  of  November,  1838,  transmitting  a  list  of  convicts  par- 
doned on  condition  of  transportation,  who  were  to  be  sent  to  Quebec  in 
order  to  be  conveyed  to  England;  in  which  list  was  contained  the  name 
of  Watson,  along  with  those  of  twenty-four  of  the  other  persons  men- 
tioned In  Sir  John  Colborne's  warrant  of  17th  November,  1838;  (a)  and 
that,  in  the  list,  Watson  was  described  as  one  of  the  prisoners  transported 
to  Van  Diernen's  Land,  under  the  provincial  act,  for  life.  Blunt  further 
deposed  that  he  believed  Watson's  name  to  have  been  omitted  in  the 
mandatory  part  of  the  warrant  by  a  clerical  mistake  only.  The  gaoler 
deposed  that  he  received  thirty-four  persons,  including  the  prisoners, 
from  the  commander  of  the  Captain  Ross,  into  his  custody,  by  the  direc- 
tion of  the  mayor  and  other  magistrates  of  Liverpool ;  that  the  com- 
mander, when  he  delivered  them  into  his  custody,  called  over  their 
names,  and,  among  them,  that  of  Leonard  Watson ;  that  no  warrant 
was  then  delivered  to  him,  but  he  received  Sir  John  Colborne's  warrant 
the  same  day  from  the  town  clerk  of  Liverpool,  which  warrant  he  again 
left  for  the  use  of  the  town  clerk  in  his  communications  with  the  govern- 
ment :  that  he  had  occasional  possession  of  it  afterwards,  but  it  was  for 
the  most  part  in  the  town-clerk's  custody  for  the  purpose  aforesaid ;  that 
he  finally  received  it  from  the  town  cierk's  office  the  night  before  he 
came  to  London  with  the  prisoners ;  that  he  brought  the  warrant  and 
the  writs  of  habeas  corpus  with  the  prisoners  to  London  on  the  9th 
January  last,  having  directions  to  keep  the  prisoners  in  safe  custody,  and 
to  deliver  his  papers  to  the  London  agent  of  the  town  clerk,  ^hich  he 
accordingly  did ;  that  on  the  14th  January  he  signed  certain  returns, 

(a)  The  "  letters  patent"  of  that  date,  mentioned  in  the  return. 
VOL.  XXXVI. — 27 
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which  he  understood  had  been  prepared  by  counsel ;  and  that  he  did 
not  know,  until  after  they  were  filed,  that  Watson's  name  was  omitted 
in  any  part  of  the  warrant;  that  he  was  aware  that  the  prisoners'  attor- 
ney had  possession  of  a  copy  of  the  warrant ;  that  he  had  no  intention 
of  stating  any  thing  as  being  in  the  warrant  which  was  not  there;  and 
that  the  return,  mentioned  in  the  affidavit  in  support  of  the  rule,  was 
prepared  by  the  town  clerk  of  Liverpool,  and  was  not,  to  deponent's 
knowledge  or  belief,  withdrawn,  and  the  other  return  prepared,  with 
any  intention  of  preventing  the  Court  from  knowing  the  terms  of  the 
warrant,  or  of  depriving  Watson  of  the  advantage  of  any  objections  to  it 

The  clerk  to  the  London  agent  of  the  town  clerk  deposed  that  he  re- 
ceived from  the  town  clerk  those  returns  that  had  been  prepared,  with 
instructions  to  show  them  to  the  solicitor  to  the  Treasury,  and  consent 
to  any  alterations  which  he,  or  the  counsel  for  the  Crown,  on  behalf  of 
the  gaoler,  might  approve  of ;  that  the  returns  were  laid  before  the  so- 
licitor, and  other  returns  prepared  or  approved  of  by  the  counsel  for  the 
Crown,  and  signed  by  the  gaoler.  The  solicitor  to  the  Treasury  deposed 
that  he  instructed  the  counsel  for  the  Crown  to  prepare  the  returns, and 
that  his  instructions  contained  a  list  of  the  prisoners,  including  Watson, 
and  a  copy  of  the  warrant ;  and  that  he  did  not,  in  his  instructions,  ad- 
vert to  the  fact  that  Watson's  name  was  there  omitted ;  that  two  re- 
turns were  prepared,  one  for  each  class  of  cases,  (one  in  the  case  of  Mal- 
colm and  the  other  in  the  case  of  Grant,)  which  were  used  as  precedents 
for  the  other  returns ;  that  neither  he,  nor,  as  he  believed,  the  counsel 
for  the  Crown,  was  aware  that  Watson's  case  differed  from  that  of  other 
prisoners,  so  far  as  respected  the  warrant ;  that  there  was  no  intention 
to  state  any  thing  as  being  in  the  warrant  which  was  not  there ;  that  the 
counsel  for  the  Crown  considered  the  return  originally  prepared  incor- 
rect, and  thought  it  right  that  another  should  be  prepared,  setting  out 
fully  and  truly  the  circumstances  under  which  the  prisoners  were  brought 
to  England  and  detained  in  the  gaoler's  custody,  and  deemed  it  not 
only  unnecessary  but  improper  that  all  the  documents  should  be  stated 
at  length  upon  the  returns ;  that  the  return  which  was  filed  did  not 
omit  to  set  forth  the  warrant  at  full  length  with  any  view  of  concealing 
the  omission  of  Watson's  riame,  or  depriving  him  of  any  benefit  that  he 
might  derive  therefrom.     In  this  term,  Wednesday,  January  23d, 

The  Counsel  for  the  Crown  showed  cause.  The  affidav  its  negative 
any  criminal  intention  in  the  gaoler,  and  show  that  he  did  not  know 
of  the  omission  of  the  name.  He  was  bound  to  take  care  that  the  return 
was  legally  drawn.  The  return  as  originally  framed  would  have  been 
incorrect  in  law  and  fact.  The  warrant  of  Sir  John  Colborne  was  not 
that  under  which  the  gaoler  detained  the  prisoners.  After  the  roaster 
of  the  Captain  Ross  had  delivered  them  over,  the  warrant  had  been 
ooeyecl,  and  had  expired.  But  it  was,  at  every  step,  an  immaterial 
document,  so  far  as  the  gaoler  was  concerned.  It  was  not  necessary  to 
allude  to  it  at  all  in  the  return.  The  judgment  on  the  motion  to  discharge 
the  prisoner  shows  that  the  parties  might  have  been  brought  to  Eng- 
land, and  there  detained,  without  any  such  warrant :  and,  even  if  their 
conveyance  to  England  had  been  irregular,  their  detention  is  now  legal. 
Watson  is  therefore  not  injured  by  the  act  complained  of.  It  is  pressed 
upon  the  Court  that,  if  the  motion  fail,  the  remedy  by  habeas  corpus  is 
illusory.     But  any  new  facts,  not  inconsistent  with  the  return,  might  bo 
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pleaded ;  and,  if  the  return  itself  were  shown  by  affidavit  to  be  wilfully 
false,  the  Court  would  quash  it. 

It  is  now  prayed,  on  the  part  of  the  Crown, that  the  Court  will  amend 
the  return  by  striking  the  warrant  out  altogether,  and  making  the  re- 
turn conformable  to  the  facts  which  now  appear. 

The  Counsel  for  the  prisoners,  contra.  It  is  unimportant,  so  far  as 
the  present  motion  is  concerned,  whether  Watson  have  or  have  not 
suffered  by  the  untruth.  If  an  unauthorized  person  were  to  execute  a 
party  convicted  of  murder,  this  would  be  murder.  The  Court  will  re- 
quire every  person  making  a  statement  to  adhere  carefully  to  the  fact. 
The  gaoler  has  at  least  been  guilty  of  a  culpable  negligence.  Besides, 
the  inaccuracy  now  appearing  to  the  Court,  the  prim£  facie  presump- 
tion as  to  the  truth  of  the  return  is  met.  Further,  it  is  not  true  that 
Watson  has  suffered  no  injury.  It  was  important  to  him  that  the  Court 
should  see  the  whole  proceeding.  The  fact  now  appears  to  be  that  one 
step  in  the  transactions  has  been  a  warrant,  which,  besides  that  it  is 
legally  informal,  and  aJso  unintelligible,  (the  recital  containing  no  pre- 
dicate,) does  not  mention  Watson's  name  in  the  operative  part.  It  is 
argued  that  this  is  immaterial,  inasmuch  as  it  was  not  necessary  to  men- 
tion the  warrant  at  all.  That,  however,  was  not  precisely  decided  by 
the  Court :  and,  on  the  authorities  adduced  in  the  former  argument,  it 
clearly  is  a  material  document.  At  common  law  no  one  could  be  exiled 
or  banished  except  in  case  of  abjuration,  or  by  authority  of  parliament ; 
Co.  Lit.  133,.  a.  This  appears  also  from  Newsome  v.  Bowyer,  3  P.  W. 
37,  and  1  Blackst.  Com.  137.  Therefore,  in  the  case  of  a  common  law 
pardon,  there  are  no  means  of  enforcing  the  condition,  but  by  enforcing 
the  original  sentence.  In  an  Anonymous  Case  in  Comberbach's  Reports, 
p.  16,  it  is  said,  "A  pardon  of  felony,  with  a  clause  of  transportation,  was 
allowed,  and  the  party  discharged,  without  finding  sureties :  but  per 
Astry,  the  usual  course  is  to  insert  the  clause  for  finding  sureties  to  trans- 
port himself  within  such  a  time ;  but,  per  Cur',  he  ought  to  transport 
himself  within  the  time,  at  hisperil."  Then  that  is  the  situation  of  the 
prisoners ;  for  there  is  no  statute  enforcing  transportation,  except  in  the 
two  cases  of  convicts  sentenced  to  transportation,  and  pardoned  on  that 
condition  after  conviction.  Therefore  nothing  but  a  warrant  can  justify 
the  detainer.  "  To  make  imprisonment  lawful,  it  must  either  be  by 
process  from  the  Courts  of  judicature,  or  by  warrant  from  some  legal 
officer  having  authority  to  commit  to  prison ;  which  warrant  must  be  in 
writing,  under  the  hand  and  seal  of  the  magistrate,  and  express  the 
causes  of  the  commitment,  in  order  to  be  examined  into  (if  necessary) 
upon  a  habeas  corpus.  If  there  be  no  cause  expressed,  the  gaoler  is 
not  bound  to  detain  the  prisoner."  1  Blackst.  Com.  137.  There  was 
no  reason,  in  the  present  case,  why  the  prisoner  should  not  have  been 
brought  to  trial :  he  might  then  have  pleaded  the  pardon,  and  would 
not  have  lost  the  benefit  of  it,  even  if  he  had  pleaded  Not  Guilty ;  Jenk. 
3  Cent.,  Ca.  62,  (p.  129,  ed.  2.)  Then  it  is  argued  that  at  any  rate  the 
irregularity  is  now  cured.  But  for  that  there  is  no  authority.  In  Rich 
v.  Doughty ',  3  Salk.  149,  it  was  held  that  where  a  prisoner,  who  had 
escaped,  was  re-taken  by  virtue  of  a  legal  escape-warrant  upon  the 
statute  5  Ann.,  by  a  rabble,  and  not  by  an  officer,  as  the  statute  directs, 
the  sheriff  could  not  on  habeas  corpus  justify  the  detainer,  since  th« 
warrant,  though  good,  was  illegally  executed. 

Sir  John  Cam}  bell,  Attorney-General,  by  permission  of  the  Court, 
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was  heard  in  reply  as  to  the  materiality  of  the  warrant.  Rick  r. 
Doughty,  3  Salk.  149,  is  from  a  book  of  no  authority  ;  and  the  report 
is  manifestly  inaccurate,  the  case,  according  to  the  report,  having  occur- 
red in  3  Ann.,  but  being  decided  on  stat.  5  Ann.  c.  5.  (a)  Stat.  5  Ann. 
c.  5,  is  upon  another  matter  :  perhaps  the  statute  referred  to  was  2  stat. 
1  Ann.  e.  6,  which  relates  to  the  escape  of  prisoners  in  custody  upon 
mesne  process  or  execution  in  civil  cases,  or  contempt,  (b)  Such  prison- 
ers, if  illegally  retaken,  cannot  be  detained :  but  this  has  nothing  to  do 
with  prisoners  under  criminal  process.  The  authorities  cited  show  that, 
at  common  law,  there  is  no  such  punishment  as  transportation.  That, 
however,  does  not  show  that,  when  a  party  receives  a  pardon  on  condi- 
tion of  transportation,  the  transportation  cannot  be  enforced.  There 
were  many  such  pardons  in  the  case  of  the  treasons  committed  during 
the  rebellion  of  1745:  (c)  no  party  so  pardoned  could  have  been  dis- 
charged upon  habeas  corpus.  But,  however  that  may  be,  this  is  the 
case  of  a  statutory  enactment  by  a  legislature  recognized  in  this  coun- 
try. The  case  stands  on  the  footing  of  a  custody  in  criminal  execution; 
where,  as  admitted,  no  warrant  is  necessary. 

Lord  Denman,  C.  J.  This  attachment  is  moved  for  on  the  ground  of 
the  gaoler  having  committed  contempt,  in  deceiving  the  Court  by  a  false 
description  of  the  warrant  under  which  he  received  the  body  of  Leo- 
nard Watson.  I  agree  that,  if  there  were  any  thing  like  a  wilful  false- 
hood committed,  it  would  be  a  subject  for  the  severest  punishment  the 
Court  can  inflict.  There  may  also  be  a  degree  of  negligence  so  culpa- 
ble, producing  a  false  statement,  as  to  make  it  proper  for  us  to  visit  the 
party  with  our  displeasure.  Here  there  certainly  is  an  incorrectness  in 
point  of  fact.  And,  in  the  first  place,  I  do  not  say  that  the  party  mak- 
ing the  return  is  free  from  blame  in  receiving,  under  what  he  treated  as 
a  warrant,  the  body  of  a  man  whom  the  warrant  did  not  instruct  him 
to  receive.  It  is  the  bounden  duty  of  a  gaoler  to  receive  no  one  into 
custody  without  satisfying  himself  that  he  has  authority  to  do  so.  With- 
out caution  in  this  respect,  the  most  dreadful  consequences  might  occur 
in  criminal  proceedings.  I  think,  therefore,  that  there  is  a  neglect  here  which 
we  cannot  pass  over  without  some  degree  of  censure.  But  that  is  not 
the  contempt  which  is  now  complained  of.  The  complaint  is,  that  the 
gaoler  states  that  Watson  was  named  in  the  warrant,  when  in  fact  he 
was  not.  It  would  not  affect  my  view,  if  it  should  appear  that  the 
warrant  is  immaterial,  and  that  Watson  has  not  suffered  by  the  mis-state- 
ment. In  the  first  instance,  the  gaoler  evidently  did  consider  it  mate- 
rial ;  and,  whether  it  were  so  or  not,  a  falsehood  would  constitute  a  con- 
•empt  of  the  Court.  But,  upon  the  affidavits,  it  is  impossible  to  impute 
to  him  the  offence  of  wilful  falsehood.  Nor  is  there  the  slightest  ground 
for  imputing  an  intention  to  deceive,  in  any  quarter.  But,  in  some  quar- 
ter or  other,  there  has  been  great  neglect  in  not  comparing  one  docu- 
ment with  another,  so  as  to  ensure  the  accuracy  of  that  which  was  to 
come  before  the  Court.  I  cannot  feel  that  this  is  a  matter  to  be  passed 
over  without  blame.  As  to  the  materiality  of  the  warrant,  we  gave 
our  deliberate  judgment,  under  a  deep  sense  of  our  responsibility  to  the 
country,  that  that  document  was  immaterial;  and  it  would  not  be 
becoming  in  us  to  enter  now  into  any  argument  or  discussion  in  vindi- 
cation of  our  views.     As  to  the  question,  how  far  the  truth  of  this  return 

(<i)  Sic  in  marg.  (fi)  See  al«>  stat  5  Ann.  c.  9,  a.  2. 

(c)  See  the  Canadian  Prisoner*'  Case,  5  M.  &  W.  44,  note  (i). 
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might  be  canvassed,  I  neither  assent  to  or  dissent  from  the  propositions 
which  have  been  laid  down.  I  am  not  prepared  to  say  that,  if  Watson 
had  pledged  his  oath  to  the  falsity  of  any  statement  of  fact  on  the  ruturn, 
we  might  or  might  not  make  that  the  foundation  of  a  proceeding  to 
quash  the  return.  If  we  could,  there  is  no  foundation  for  the  complaint 
that  the  remedy  by  habeas  corpus  is  illusory.  Nor,  indeed,  in  so  sin- 
gular and  anomalous  a  case,  could  it  be  inferred,  from  the  absence  of 
precedent,  that  those  who  framed  or  have  administered  the  law  on  this 
subject  were  imposing  any  thing  like  a  fraud  on  the  country,  or  that 
those  provisions  can  therefore  be  said  to  be  ineffectual,  which  for  so  long 
a  time  have  bestowed  upon  the  liberty  of  the  subject  a  protection  un- 
known in  other  countries.  With  respect  to  the  prayer  for  an  amendment 
of  the  return,  it  follows,  from  what  I  have  said,  that  it  ought  to  be 
granted  ;  not  as  varying  the  nature  of  the  case,  for  I  think  the  return 
valid  without  the  warrant ;  but  because  it  is  not  fit  or  decent  that  a 
false  statement  should  remain  on  the  files  of  the  Court. 

Littledale,  J.  It  turns  out  that  the  statement  made  by  the  gaoler 
in  .is  return  is  not  true  in  point  of  fact.  It  lies  upon  him,  then,  to  show 
that  the  mis-statement  is  owing  to  mistake.  On  the  facts  it  does  not 
appear  that  he  had  any  intention  of  imposing  upon  the  Court.  The 
rule  for  an  attachment  should  therefore  be  discharged.  As  to  the  other 
parts  of  the  case,  it  is  sufficient  for  me,  after  the  judgment  already  pro- 
nounced, to  say  that  I  think  the  warrant  not  at  all  material.  The  pri- 
soners under  the  Canadian  Act  are  properly  under  sentence  of  transport- 
ation ;  and  it  would  have  been  competent  for  the  Governor  of  Upper 
Canada  to  give  verbal  directions  to  bring  them  to  England  in  order  that 
they  might  be  sent  to  their  destination,  without  a  warrant.  The  war- 
rant certainly  does  not  seem  to  be  a  very  business-like  document;  but 
it  is  not  material  to  the  question  that  has  been  brought  before  us;  namely, 
whether  these  prisoners  should  or  should  not  be  remanded.  It  is  quite 
fit,  however,  that  the  amendment  should  be  made,  because  at  present 
the  return  contains  a  statement  which  is  not  true. 

Williams,  J.  It  may  be  admitted  that  the  observation  which  has 
been  made  in  support  of  the  rule  is  well  founded;  namely,  that  we  are 
not  to  decide  the  question  by  enquiring  whether  Watson  has  been 
injured  by  what  has  taken  place.  The  question  is,  whether  or  not  there 
has  been  an  abuse  of  the  process  of  the  Court,  and  whether  the  Court 
has  been  treated  with  contempt.  Now  it  has  hardly  been  seriously 
urged  that  there  was  a  wilful  attempt  to  deceive ;  and  it  seems  to  me 
that  this  really  amounts  to  a  practical  abandonment  of  the  application. 
I  think  the  amendment  should  be  made ;  and  indeed,  if  the  prisoner 
has  suffered  from  the  incorrect  statement,  I  take  for  granted  that  his 
counsel  will  prefer  that  the  correction  should  be  made,  so  as  to  give  him 
a  better  chance  of  a  remedy.  I  quite  agree  that  we  cannot  be  too  vigi- 
lant in  insisting  upon  accuracy ;  but  the  question  is  here  whether  the 
party  has  been  guilty  of  wilful  disobedience  and  contempt.  I  think  he 
has  not. 

Coleridge,  J.  I  agree  on  both  points.  As  to  the  first,  I  do  not 
think  that  we  have  any  thing  now  to  do  with  the  conduct  of  the  gaoler 
in  first  receiving  the  prisoners :  nor  do  I  think  that  the  materiality  of  the 
warrant  can  determine  the  question  as  to  the  attachment.  The  present 
question  is,  has  there  been  a  criminal  and  fraudulent  return,  and  there- 
by a  contempt  of  the  Court  ?     The  warrant  might  be  material,  and  yet 
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the  party  innocent  in  his  purpose  :  it  might  be  immaterial,  and  yet  the 
party  might  be  guilty  of  attempting  to  mislead  the  Court  in  what  he 
considered  material.  Nor,  for  similar  reasons,  can  the  decision  turn 
upon  the  question  whether  or  not  Watson  has  been  injured  by  what  has 
been  done.  I  do  not  say  that  the  gaoler  is  wholly  free  from  blame ;  for 
by  greater  diligence  he  might  have  avoided  the  inaccuracy.  But  the 
circumstances  show  that  there  is  not  the  slightest  ground  for  believing 
that  he  was  aware  of  the  incorrectness ;  and  I  have  therefore  no  hesita- 
tion in  saying  that  the  rule  ought  to  be  discharged.  As  to  the  substitu- 
tion of  the  return  filed  for  that  originally  drawn,  it  merely  comes  to  this; 
that  the  gaoler  was  ready  to  assent  to  any  statement,  consistent  with 
what  he  deemed  to  be  true,  which  would  be  a  sufficient  return  in  law. 
The  amendment,  I  think,  should  be  made,  in  order  that  what  is  untrue 
may  not  remain  on  the  files  of  the  Court.  I  cannot  see  how  the  pri- 
soner can  be  prejudiced  by  that,  whether  the  warrant  be  material  or 
not ;  indeed,  if  it  be  material,  the  amendment  rather  aids  the  prisoner. 
The  Court  has  left  it  open  to  Watson  to  state  any  fact  upon  affidavit 
which  would  show  that  the  amendment  should  not  be  made ;  but  that 
has  not  been  done. 

Rule  discharged. 
The  following  amendment  was  then  made.  Instead  of  the  descrip- 
tion of  the  command  given  to  the  master  of  the  Captain  Ross,  (beginning 
with  the  words  "  by  certain  letters  patent,"  antfc,  p.  257,  and  ending 
with  the  words  "  convenient  in  that  behalf,")  the  following  words  were 
inserted : — 

«  The  said  Leonard  Watson  was  delivered  by  the  said  sheriff  of  Quebec  into  the  custody  of 
Digby  B.  Morton,  captain  of  the  bark  Captain  Ross,  for  the  purpose  of  being  conveyed  to  tag- 
land  aforesaid."  (a) 

(a)  Some  of  the  prisoners  were  afterwards  brought  before  the  Court  of  Exchequer  by  halm 
coipus ;  and  similar  returns  were  filed.  That  Court  remanded  the  prisoners,  on  the  ground 
that,  even  if  the  conditions  of  pardon,  and  the  proceedings  thereupon,  were  illegal,  the  prisoners 
were  liable  to  be  tried  for  high  treason  in  England,  on  the  facts  in  the  return,  and  ought  not 
therefore  to  be  discharged.     Canadian  Prisoner s9  Case,  6  M.  &  W.  32. 


CASES 


ARGUED  AND  DETERMINED 
IN  THE 

COURT  OF  QUEEN'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER    CHAMBER, 

IN 

^iiarg  Vacation, 

IN   THE 

Second  Year  of  the  Reign  of  Victoria,  (a) 


The  Judges  who  sat  in  Banc  in  this  Vacation  were, 
Lord  Denman,  C.  J.  Williams,  J. 

LlTTLEDALE,  J.  COLERIDGE,  J. 


The  following  cases,  as  far  as  Storr  v.  Lee,  inclusive,  are  reported  by 
Edward  Smirke,  Esquire. 


JOHNSON  against  JONES  and  Another.— p.  809. 

To  an  avowry  for  rent  the  tenant  may  plead  payment  of  it  to  a  mortgagee,  to  whom  the  pro- 
mises had  been  mortgaged  in  fee  before  the  demise  to  the  plaintiff  and  who  had  demanded 
payment  from  the  plaintiff  and  threatened  "  to  put  the  law  in  force"  in  case  of  refusal.  Such 
plea  is,  in  substance,  a  plea  of  payment,  and  not  of  nil  habttit  in  tenanmtia,  nor  of  eviction ; 
and  where*  the  plea  set  out  the  facts  at  large,  and  concluded  et  sic  riena  in  arrere,  with  a  veri- 
fication, held,  that  it  was  not  specially  demurrable  on  the  ground  that  it  amounted  to  a  plea  of 
*     riena  in  ctrrere,  and  should  huve  concluded  to  the  country. 

Replevin.  Avowry  for  14/.,  being  the  balance  of  40/.  for  one  year's 
rent  due  at  Michaelmas,  1834,  in  respect  of  premises  held  by  plaintiff  as 
tenant  to  defendant  Jones. 

Plea ;  that  before  the  demise,  and  before  defendant  Jones  had  any 
thing  in  the  premises,  one  Ann  Griffith,  being  seised  in  fee  of  the  pre- 
mises, by  lease  and  release  mortgaged  them  in  fee  to  J.  Clement,  with  ?. 
proviso  for  reconveyance  on  payment  of  the  mortgage  money  on  a  spe 

(a)  Under  a  Rule  of  Court  made  during  the  last  term,  as  in  Michaelmas  Vacation,  1838. 
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it  was  made.     The  same  objectiou  was  made  without  success  in  Saps- 
ford  v.  Fletcher. 

Williams,  J.  I  am  of  the  same  opinion.  This  is  nothing  like  a  plea 
of  nil  habuit,  but  is  a  statement  of  facts  which  show  an  authority  hi 
law  justifying  payment  to  a  third  party.  In  principle,  therefore,  it  is 
not  distinguishable  from  the  cases  relied  upon  in  argument.  It  is  ob- 
jected, amongst  the  causes  of  special  demurrer,  that  there  is  no  distinct 
allegation  to  show  compulsion,  but  only  a  demand  and  threats  to  en- 
force the  law :  the  same  objection,  however,  applies  to  the  plea  in  Toy- 
toy  v.  Zamira. 

,  Coleridge,  J.  The  plea  may  be  supported  without  interfering  with 
JUchornt  v.  Gomme.  Far  from  denying  the  defendant's  title  to  grant 
the  lease,  it  recognises  his  title  throughout,  and  admits  the  money  to 
have  been  rent  due  and  in  arrear  to  him,  and  proceeds  to  show  how 
that  rent  has  been  satisfied.  As  to  the  form  of  pleading,  it  is  the  same  as 
in  the  cases  already  cited,  which  are  in  all  respects  completely  in  point 

S.  Judgment  for  the  plaintiff,  (a) 

(a)  Though  the  plea  in  Taylor  v.  Zamira  was  objected  to  as  amounting  to  riena  in  arrera 
(see  6  Taunt  527,)  it  is  observable  that  the  demurrer  was  general  both  in  that  case  and  in  Nop* 
ford  v.  Fletcher.  On  the  effect  of  the  special  conclusion  "et  wc,'*  in  curing  an  argumentative 
traverse,  see  Com.  Dig.  Pleader,  E.  30.    See  also  Cecil  ▼.  Harris,  Cro.  Eliz.  140 ;  Galloway  v. 

Susach,  1  SalL  284. 


The  QUEEN  against  The  Inhabitants  of  NARBERTH  NORTH.- 

p.  815. 

A  wood,  consisting  of  oak  growing  from  old  stools,  with  a  few  ash,  alder,  and  beech  trees,  had 
not  been  felled  for  fifty  years  until  three  years  before  it  was  rated.  During  the  last  three 
years  the  owner  had  annually  cut  the  worst  shoots,  selling  the  poles  by  the  dozen  for  colliery 
purposes  and  firewood,  and  the  bark  by  the  ton.  The  wood  was  also  occasionally  waste- 
weeded  to  improve  the  plantation.  The  sessions  found  that  the  wood  was  not  saleable  under- 
wood within  stat.  43  Eliz.  c.  2,  and  the  Court  of  Q.  B.  confirmed  the  order. 

Whether  woods  be  saleable  underwoods  within  the  statute,  is  a  question  of  fact,  and  the  Court 
of  Q.  B.  will  confirm  the  finding  of  the  sessions  upon  it,  unleas  it  be  evidently  wrong. 

At  the  quarter  sessions  for  the  county  of  Pembroke,  the  Court  quashed 
a  rate  in  which  the  appellant  was  assessed  to  the  relief  of  the  poor  in 
respect  of  property  described  as  "  Canniston  Wood/'  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  appellant  is  the  owner  and  occupier  of  a  wood  called  Canniston 
Wood  in  the  parish  of  Narberth  North,  which  is  of  the  extent  of  350 
acres,  of  thereabouts.  The  wood  consists  chiefly  of  oak ;  but  there  are 
a  few  ash,  alder,  and  beech  trees  growing  therein.  The  oaks  do  not 
grow  from  acorns,  or  original  or  maiden  trees,  but  from  old  oak  stools 
belonging  to  trees  that  were  last  felled  about  the  year  1786.  About 
that  year  the  wood  was  cut  down  by  the  then  proprietor ;  and  at  that 
time  they  were  cut  from  old  stools.  Since  that  period  they  have  a*ain 
sprung  or  grown  up  from  the  old  stools  or  stumps ;  but  no  regular  cut- 
ting of  them  has  taken  place  since  that  time  until  within  the  last  four 
years.  Several  of  the  trees  grow  from  the  same  stool  or  stump.  They 
are  called  poles,  and  are  used  for  colliery  purposes  and  for  fire  wood. 
The  appellant  during  each  of  the  last  three  years  has  cut  down  portions 
of  these  poles,  and  sold  them.  The  mode  of  treating  them  while  felling 
is  to  cut  off,  at  the  stump,  the  worse  shoots,  and  leave  the  best  and  most 
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promising  shoots  to  stand  for  further  growth.  These  poles  are  sold  by 
the  dozen,  and  not  by  admeasurement,  as  large  timber  is  sold.  They 
have  been  occasionally  waste-weeded  by  cutting  down  the  crooked  shoots 
to  improve  the  trees  that  remained.  Waste-weedings  are  permitted  to 
lie  on  the  ground  to  rot.  The  trees  or  poles  cut  down  by  the  appellants 
had  been  growing  for  fifty  years.  The  bark  is  stripped  from  the  poles 
and  sold  by  the  ton ;  and  the  poles  thus  stripped  nre  sold  for  the  use 
of  collieries  by  the  dpzcn.  The  Court  of  Quarter  Sessions  considered 
that  these  trees  were  not  saleable  underwood  within  the  meaning  of 
stat.  43  Elizabeth,  c.  2,  and  ordered  the  rate  to  be  quashed. 

The  question  for  the  Court  was  whether  these  trees  were  such  sale- 
able underwoods.  If  they  were,  then  the  rate  was  to  be  confirmed  :  if 
not,  then  to  be  quashed. 

John  Evans  and  R.  V.  Richards,  in  support  of  the  order  of  sessions. 
Rex  v.  Ferrybridge,  1  B.  &  C.  386,  (8  E.  C.  L.  R.,)  is  in  point.  This 
is  neither  underwood,  nor  saleable  underwood.  If  it  be  admitted  not 
to  be  timber,  it  does  not  follow  that  it  is  underwood ;  Rex  v.  Ferry* 
bridge,  where  Holroyd,  J.,  says  that  the  word  is  to  be  taken  in  its 
popular  sense,  in  which  it  means  coppice,  as  distinguished  from  haut 
bois.  So  it  may  be  sylva  csedua  without  being  underwood,  for  the  two 
terms  are  not  synonymous ;  Best,  J.,  in  Rex  v.  Ferrybridge,  1  B.  &  C. 
388,  (8  E.  C.  L.  R.)  If  anything  be  underwood  here,  it  is  the  waste- 
weeding  only.  In  Rexy.  Mirfield,  10  East,  219,  the  principal  question 
was  how  to  estimate  the  annual  value  of  that  which  was  admitted  to  be 
underwood.  In  Aubrey  v.  Fisher,  10  East,  446,  the  question  was 
treated  as  one  of  fact,  proper  for  the  consideration  of  the  jury ;  here 
the  justices  have  found  that  the  woods  are  not  saleable  underwoods 
within  stat.  43  Eliz.  c.  2 ;  and  this  finding,  therefore,  ought  to  be  de- 
cisive. In  Rex  v.  Ferrybridge,  it  was  considered  that  to  make  it 
saleable  underwood  the  "  main  object"  of  planting  must  be  the  "  pros- 
pect of  deriving  a  profit  by  sale."  Here  only  the  worse  shoots  are  cut 
off,  and  the  better  left.  The  trees  have  been  left  to  grow  for  fifty 
years ;  there  has  been  no  regular  time  for  cutting ;  the  cutting  indeed 
has  been  nothing  more  than  the  ordinary  practice  of  thinning  a  planta- 
tion for  the  purpose  of  improving  it.  Whether  the  wood  be  titheable, 
or  not,  is  immaterial. 

E.  V.  Williams,  contra.  The  appellant  is  liable  as  the  occupier  of 
underwood  of  a  renewable  nature,  and  which,  under  proper  manage- 
ment, is  capable  of  yielding  a  succession  of  profits.  Trees  or  timber 
are  not  generally  rateable  as  such,  because  they  yield  no  such  annual 
or  successive  profits ;  but  here  a  profit  is  made  by  cutting  the  shoots 
produced  by  the  stools.  The  wood  having  been  cut  fifty  years  ago,  thit 
is  the  second  growth  of  germins.  Suppose  the  appellant  had  been  rated 
just  after  the  woods  had  been  then  felled,  could  he  have  objected  to  the 
rate  ?  He  could  not  have  then  said  that  he  intended  to  take  no  furthei 
profit  from  them ;  for  stat.  35  Hen.  8,  c.  17,  prohibits  the  conversion  of 
such  woods  as  Canniston  Wood  into  tillage.  In  Rex  v.  Fe?*ry- 
bridge,  1  B.  &  C.  386,  it  was  impossible  to  treat  fir  and  larch  as  under- 
wood ;  for,  when  felled,  they  yield  no  new  shoots.  Oak  may  be  under- 
wood, as  well  as  other  wood,  for  the  terms  haut  bois  and  soubs-bois  (whioh 
originally  were  terms  of  woodcraft)  apply  as  well  to  timber  as  other 
trees ;  Com.  Dig.  Chase,  (N.)  The  old  authorities  distinguish  timber 
by  the  name  of  maresme.    Lord  Hardwicke,  in  Walton  v.  Tryon,  2 
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Gwill.  832,  observes  that  "  great  part  of  the  coppices  or  underwoods  of 
the  kingdom  are  germins  from  the  stools  of  timber  wood ;"  and  in 
Evans  v.  Rowe,  M'Cl.  &  Y.  577,  it  was  held  that  wood,  yielded  by  such 
germins  and  springing  from  old  oak  stools,  was  titheable,  not  as  gros 
bois  or  timber  trees,  but  as  sylva  csedua. 

Littledale,  J.(a)  The  first  question  is,  whether  this  wood  is 
underwood?  Small  wood,  never  likely  to  be  used  for  timber, 
may  be  called  underwood;  so  may  plantations  .of  timber  trees,  not 
intended  for  permanent  growth,  but  to  be  cut  at  stated  intervals  * 
for  use  as  hop  poles,  or  for  other  similar  purposes.  Here  the 
poles  were  never  meant  for  growth  as  timber,  and  may  therefore  be 
properly  called  underwood.  Then  are  they  saleable  underwoods  ?  A 
capacity  of  being  sold  for  profit  belongs  to  all  wood ;  the  statute  must 
therefore  be  taken  to  mean  underwoods  cut  down  for  sale  at  regular  and 
calculable  periods.  The  question  therefore  becomes  one  of  fact,  which 
the  justices  at  sessions  must  decide,  taking  into  consideration  the  mode 
of  managing  that  sort  of  property,  the  time  of  cutting,  and  other  cir- 
cumstances. In  Aubrey  v.  Fishery  10  East,  446,  the  opinion  of  the  jury 
was  taken  on  the  question.  Here,  that  of  the  justices  has  been  given ; 
and  their  decision,  not  being  evidently  wrong,  should  be  conclusive. 

Williams,  J.  The  statute,  by  expressly  mentioning  underwoods, 
virtually  exempts  timber  trees.  The  same  rule  of  construction  has  been 
considered  to  exclude  all  mines  except  those  specified  in  the  act.(6)  The 
nature  of  the  tree  does  not  determine  the  question,  which  is  one  of  fact 
depending  upon  the  treatment  of  the  woods  in  each  case.  The  law  has 
laid  down  no  precise  rule,  nor  are  the  sessions  bound  by  any ;  I  cannot 
therefore  say  that  they  were  wrong. 

Coleridge,  J.  I  am  of  the  same  opinion,  though  I  have  not  arrived 
at  it  without  difficulty.  If  the  point  were  res  integra,  I  should  be 
inclined  to  say  that  this  was  saleable  underwood  within  the  meaning  of 
the  statute.  I  am  not  satisfied  with  the  definitions  of  saleable  under- 
wood which  are  to  be  found  in  the  cases  cited ;  nor  can  I  think  that  the 
object  and  purpose  of  the  plantation  should  be  taken  as  the  tests.  The 
rule,  as  stated  by  Mr.  Williams,  appears  to  me  to  be  a  reasonable  one ; 
viz.  that,  if  the  underwoods  are  in  their  nature  renewable,  and  capable, 
under  proper  management,  of  yielding  a  succession  of  profits  at  stated 
intervals  of  time,  they  are  rateable.  The  fraud  or  neglect  of  the  owner 
should  not  be  made  a  ground  of  exemption.  Here,  however,  the  ses- 
sions have  not  found  any  fraud  or  neglect ;  and  the  woods  must  there* 
fore  be  taken  to  have  been  managed  in  the  usual  and  regular  course. 
If  so,  there  was  here  no  regular  or  calculable  succession  of  profits.  The 
cuttings  do  not  appear  to  have  been  with  a  view  to  profit.  The  waste 
weeding  is  merely  to  promote  the  growth  of  the  trees ;  and  the  worst 
shoots  only  are  cut  for  fuel  and  colliery  purposes.  Perhaps  the  sessions 
may  have  formed  a  wrong  opinion  upon  the  facts :  but  they  best  know 
the  custom  and  practice  of  their  own  neighbourhood ;  and,  unless  their 
opinion  appears  to  us  to  be  clearly  wrong,  we  should  uphold  it. 

S.  Order  of  sessions  confirmed. 

(a)  Lord  Denman,  0.  J.,  was  absent. 

(b)  See  diet.  Lord  Tenterden,  C.  J.,  in  Rex  v.  StdgeUy,  2  B.  &  Ad.  78,  (22  £.  C.  L.  B.1 
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The  QUEEN  against  BUSH.— p.  820. 

Where  a  parish  consists  of  several  tithings,  each  of  which  has  immemorially  repaired  its 
own  highways,  the  parish  cannot  form  a  board  under  sect.  18  of  5  &  6  W.  4,  c.  GO, 
(Highway  Act) ;  and  rates  made  by  such  board,  although  separately  for  each  tithing, 
are  bad. 

At  the  Wilts  Epiphany  sessions  in  1838,  John  Bush  appealed  against 
a  rate  made  for  the  repair  of  the  highways  in  the  borough  of  Bradford 
in  the  said  county.  The  sessions  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  parish  of  Bradford  is  a  parish  consisting  of  eight  several  tithings. 
There  are  not  separate  overseers  for  each  of  the  several  tithings ;  nor 
do  the  tithings  separately  maintain  their  own  poor :  but  there  are  four 
overseers  annually  appointed  from  some  of  the  tithings  for  the  whole 
parish ;  and  there  is  one  entire  rate  on  all  the  tithings  for  the  general 
maintenance  of  the  poor  of  the  whole  parish.  It  has  been  the  general 
custom  in  the  parish  to  appoint  surveyors  of  the  highways  from  each 
tithing  in  the  parish  separately,  and  to  raise  a  rate  in  each  separate 
tithing  for  the  repairs  of  the  highways  within  the  tithing,  which  has  been 
applied  to  the  repairs  of  the  roads  within  the  tithing  in  which  the  rate 
is  raised ;  and  there  has  been  no  general  rate  for  the  repairs  of  the 
highways  in  the  whole  parish  conjointly.  The  practice  of  appointing 
separate  surveyors  of  each  distinct  tithing  in  the  parish,  and  of  sepa- 
rately rating  the  inhabitants  of  the  tithings  to  the  repair  of  the  highways 
within  the  tithings  only,  continued  until  the  vestry  meeting  for  the 
nomination  of  overseers  of  the  parish  held  on  31st  March,  1836,  when 
stat.  5  i  6W.  4,  c.  50,  (Highway  Act),  had  come  into  operation,  at 
which  meeting  it  was  unanimously  resolved,  "  That  it  was  expedient  to 
form  a  board  for  the  superintendence  of  the  highways  of  the  parish,  and 
for  the  purpose  of  carrying  into  effect  the  provisions  of  5  &  6  W.  4,  c. 
50,' '  and  thirteen  persons,  (some  one  or  more  being  selected  from  each 
of  the  eight  tithings,)  were  then  duly  elected  to  serve  the  office  of  sur- 
veyors of  the  highways  for  the  year  ensuing,  and  to  compose  such  board. 
The  board,  so  appointed,  managed  the  repairs  of  the  highways  until  the 
next  annual  appointment  of  overseers,  and  appointed  a  clerk  and  a 
general  surveyor,  but  made  separate  rates  for  each  tithing  in  the  parish, 
and  applied  the  moneys  raised  in  each  tithing  for  the  repairs  of  the 
highways  within  such  tithing,  and  not  to  the  general  repairs  of  all  the 
highways  in  the  parish.  At  the  annual  meeting  for  the  nomination  of 
overseers  for  the  ensuing  year,  on  31st  March,  1837,  a  board  was  again 
formed,  in  pursuance  of  5  &  6  W.  4,  c.  50,  for  the  superintendence  of 
,  the  highways  of  the  parish,  and  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  said  act ;  and  four  surveyors  for  the  borough  and 
a  surveyor  for  each  tithing  constituted  the  board.  The  board  of  sur- 
veyors, so  formed,  continued  the  clerk  and  general  surveyor  as  in  the 
preceding  year,  and  made  a  separate  rate  for  the  borough  tithing  of 
Bradford,  which  was  the  subject  of  the  appeal.  The  appellant  con- 
tended that,  since  the  act  5  &  6  W.  4,  c.  50,  came  into  operation,  and 
since  the  passing  of  the  resolutions  of  vestry  on  the  31st  of  March,  1836, 
the  rate  ought  to  be  a  general  rate  for  the  whole  parish,  and  not  a 
separate  rate  for  each  tithing,  and  that  therefore  the  separate  rate  for  the 
borough  tithing  ought  to  be  quashed.  The  sessions  found  that  the 
parish  of  Bradford  consists  of  eight  tithings :  that  from  time  immemo- 
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rial  the  tithings  have  been  severally  and  separately  assessed  for  the 
maintenance  of  the  highways  within  such  tithings  respectively,  and  have 
had  separate  surveyors  for  such  tithings  respectively,  down  to  the  31st 
of  March,  1836 ;  that  such  immemorial  custom  was  a  legal  custom  ;  that, 
notwithstanding  the  act  5  &  6  W.  4,  c.  50,  or  anything  done  by  the 
inhabitants  of  the  said  parish  of  Bradford  from  31st  of  March,  1836,  the 
said  custom  of  separately  rating  was  a  lawful  and  subsisting  custom  down 
to  the  time  of  the  appeal. 

The  questions  for  the  opinion  of  the  Court  were,  first,  Whether  such 
custom,  as  found  by  the  sessions,  was  valid  in  law :  and,  secondly, 
Whether,  the  inhabitants  of  the  borough  tithing  and  the  several  tithings 
above  mentioned  having  united  in  forming  a  board  pursuant  to  5  &  6 
W.  4,  c.  50,  there  should  now  be  a  separate  rate  for  each  tithing,  or  one 
rate  for  the  whole  parish. 

Bingham,  in  support  of  the  order  of  sessions.  The  custom  found  by 
the  sessions  is  a  valid  one.  [This  was  admitted  by  Follett,  contra.] 
Then  the  tithings  must  be  separately  rated,  notwithstanding  stat.  5  &  6 
W.  4,  o.  50,  which  contains  no  provision  to  alter  the  mode  of  rating. 
The  16th  section  shows  the  intention  of  the  legislature  in  an  analogous 
case ;  for  it  provides  that,  where  several  parishes  are  united  into  a  dis- 
trict, the  moneys  levied  in  each  parish  shall  be  applied  by  the  district 
surveyor  for  its  own  benefit.  It  will  be  objected  that  a  board  cannot 
legally  be  formed  for  the  general  purposes  of  the  parish.  But,  suppos- 
ing the  objection  to  be  open  on  this  case,  the  appointment  of  the  board 
is  at  all  events  good,  if  not  under  sect.  18,  at  least  under  sect.  6,  the 
rates  having  been  made  separately  for  each  tithing. 

Sir  W.  W.  Follett%  contra.  The  act  makes  no  difference  in  the  liabi- 
lity to  repair ;  but  the  rate  is  not  made  by  the  proper  party.  Sect.  6 
authorizes  the  appointment  of  surveyors  by  the  parish.  By  the  inter- 
pretation clause,  (sect.  5,)  "parish"  may  mean  "a  tithing"  maintaining 
its  own  highways.  Therefore  each  tithing  should  appoint  its  own  sur- 
veyor, who  should  make  the  rate.  If  the  tithing  be  sufficiently  populous 
to  justify  the  appointment  of  a  board,  then  it  may  avail  itself  of  the 
provisions  of  sect.  18 ;  but  there  can  be  no  board  for  the  whole  parish 
with  power  to  rate  each  tithing.  If,  indeed,  the  board,  by  which  the 
rate  on  the  borough  tithing  was  made,  had  happened  to  consist  of  the 
surveyors  of  that  tithing,  and  they  had  signed  the  rate,  there  might  have 
been  some  ground  for  supporting  it ;  but  that  does  not  appear.  It  is 
clear  that  the  inhabitants  of  the  parish  intended  to  appoint  a  parish 
board  under  sect.  18,  which  could  not  be  done,  if  the  custom  was  a  legal 
one. 

Per  Curiam.(a)  The  second  question  assumes  the  legality  of  the 
board,  which  is  not  legal.     The  order  must  be  quashed. 

S.  Order  of  sessions  quashed, 

(a)  Littledale,  Williams,  and  Coleridge,  Js. 
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The  QUEEN  against  The  Inhabitants  of  the  Township  of  BISHOP- 
TON.— p.  824. 

Fanper,  whose  children  were  engaged  to  work  for  three  years  at  a  mill,  removed  with  his 
family  to  a  cottage  rented  by  the  millowner,  G.f  for  the  convenience  of  families  so 
employed.  The  bargain  between  him  and  C.  was,  that  a  stated  weekly  payment  for  the 
use  of  the  cottage  should  be  deducted  from  the  children's  wages.  Pauper,  who  was 
not  himself  in  the  service  of  C,  continued  to  occupy  the  cottage  for  sixteen  years 
during  all  which  time,  and  after  he  quitted  it,  some  one  or  more  of  hid  children  con- 
tinued to  work  at  the  mill.  He  quitted  without  regular  notice,  in  consequence  of  the 
sale  of  the  cottage. 

Held,  that  pauper's  occupation  was  as  tenant,  and  not  as  servant,  and  was  sufficient  to 
gain  a  settlement. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  George 
Winterburn  and  Ann  his*wife  from  the  township  of  Ripon,  in  the  liberty 
of  Ripon  in  the  West  Riding  of  the  county  of  York,  to  the  township  of 
Bishopton,  in  the  said  liberty,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

Prior  to  the  year  1813,  the  pauper  George  Winterburn,  his  wife,  and 
nine  children,  resided  at  Bishop  Thornton,  in  the  county  of  York,  and 
some  of  his  children  worked  in  a  mill  there.  In  that  year  he  removed 
with  his  family  into  a  cottage  at  Bishopton,  situated  within  one  eighth 
of  a  mile  from  a  flax-mill  belonging  to  one  Mrs.  Goates.  This  cottage, 
and  two  others  adjoining  it,  were  rented  by  Mrs.  Coates  from  a  Mr. 
Swinden,  for  the  convenience  of  the  families  employed  at  her  mill,  some 
of  the  children  of  each  family  living  in  those  cottages  being  so  employed. 
The  pauper  had  six  children,  who  worked  at  the  mill,  and  who  were 
engaged  for  three  years.  The  pauper  made  the  bargain  with  Mrs. 
Coates's  manager,  since  dead ;  which  was,  that  2*.  per  week  was  to  be 
paid  for  the  use  of  the  cottage,  and  to  be  deducted  from  the  children's 
wages.  The  children  continued  to  work  for  the  three  years  originally 
contracted  for,  and  somfe  of  them  for  a  longer  period.  The  pauper  con- 
tinued to  occupy  the  cottage  until  the  year  1829 ;  at  which  time  one  of 
his  sons,  being  then  twenty-four  years  of  age,  still  worked  there,  and 
continued  to  do  so  after  the  pauper  had  left  the  cottage  and  removed  to 
Itipon.  During  the  time  he  occupied  the  cottage,  the  pauper  worked  as 
a  husbandman  for  various  persons,  and  occasionally  for  Mrs.  Coates,  but 
never  was  her  servant.  In  1829  the  three  cottages  were  sold  by  Swin- 
den to  a  third  party ;  and  the  usual  notice  was  given  to  Mrs.  Coates  to 
deliver  up  possession  thereof  to  the  purchaser.  The  pauper  in  conse- 
quence was  required  to  move ;  which  he  accordingly  did  after  a  few 
weeks,  without  having  received  any  regular  notice  to  quit.  During  his 
occupation  of  this  cottage,  the  pauper  rented  other  tenements  within  the 
township  of  Bishopton  of  a  sufficient  value,  if  added  to  the  cottage,  to 
confer  a  settlement  in  that  township.  The  question  for  the  Court  was, 
whether  under  the  foregoing  circumstances  the  occupation  of  the  cottage 
by  George  Winterburn  was  such  a  renting  of  a  tenement  as  to  aid  in 
conferring  a  settlement  within  the  meaning  of  stat.  13  &  14  Car.  2, 
c.  12. 

Talbot  and  J.  Ingham,  in  support  of  the  order  of  sessions.  The 
question  is,  whether  the  pauper's  occupation  was  independent  of  service, 
or  ancillary  to  it.  Here  was,  in  fact,  no  continuing  relation  of  master 
and  servant ;  for  it  was  not  the  service  of  the  pauper,  but  of  his  chil- 
dren, that  was  contemplated.     The  pauper  would  have  continued  to 
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occupy  although  the  mill  had  been  burnt  down ;  and  in  fact  he  did 
continue  in  possession  long  after  the  engagement  of  his  children  had 
expired.  His  settlement  by  occupation  cannot  be  avoided  by  showing 
that  some  members  of  his  family  were  in  the  service  of  his  landlord. 
Regina  v.  Wall  Lynn,  8  A.  &  E.  379,  (35  E.  C.  L.  R.,)  is  a  stronger 
case  than  the  present ;  for  there  the  master  paid  the  rent,  rates,  and 
taxes,  yet  the  servant  was  held  to  be  the  rateable  occupier  and  tenant. 
In  Rex  v.  Field,  5  T.  R.  587,  the  appellant  merely  occupied  a  room  in 
the  house  of  the  employer.  In  Rex  v.  Cheshunt,  IB.  &  Aid.  473,  the 
occupation  was  connected  with  the  service  and  ceased  upon  dismissal. 
Rex  v.  Minster,  3  M.  &  S.  276,  (30  E.  C.  L.  R.,)  Rex  v.  Lower  Hey- 
ford,  1  B.  &  Ad.  75,  (20  E.  C.  L.  R.,)  Rex  v.  Cherry  Willingham,  1 
B.  &  C.  626,  (8  E.  C.  L.  R.,)  Rex  v.  Iken,  2  A.  &  E.  147,  (29  E.  C. 
L.  R.,)  are  all  in  favour  of  the  settlement.  Rex  v.  Fillongley,  1  T.  R. 
458,  shows  that  a  tenancy  of  the  slightest  kind  is  sufficient.  The  sessions 
have  in  fact  decided  the  question  by  stating  that  the  pauper  never  was 
the  servant  of  Mrs.  Coates. 

Dundas,  contra.  The  occupation  was  merely  ancillary  to  the  service 
of  the  children.  Every  factory  is  surrounded  by  cottages  occupied  on 
similar  terms.  It  is  as  if  a  gentleman  had  permitted  his  coachman  to 
bring  all  his  family  to  live  with  him  on  the  premises  of  the  master, 
because  his  sons  would  be  useful  as  stable-boys.  If  the  father  had  died, 
the  children  would  have  continued  to  occupy ;  and  if  the  children  had 
died,  the  father  would  have  been  turned  out.  The  real  inquiry  always 
is,  what  was  the  principal  object  in  letting  the  party  into  possession  ? 
In  Regina  v.  Wall  Lynn  the  pauper  had  been  always  rated  and  treated 
a?  tenant,  which  is  not  found  to  be  the  case  here.  Rex  v.  SeaerofU  2 
M.  &  S.  472,  (28  E.  C.  L.  R.,)  and  Rex  v.  Kehtern,  5  M.  &  8.  *136, 
are  in  point.  Rex  v.  Cheshunt  very  nearly  resembles  the  present  case. 
In  Rex  v.  Miyisterthe  tenement  was  the  feeding  of  cows,  and  was  of  course 
quite  unconnected  with  service.  So  in  Rex  v.  St.  Mary  Newington,  5 
B.  &  Ad.  540,  (7  E.  C.  L.  R.,)  the  occupation  as  curate  was  held  to  be 
an  interest  independent  of  that  of  the  rector. 

Littledale,  J.(a)  I  think  the  pauper  gained  a  settlement  in  Bish- 
opton. In  the  cases  cited  the  other  way  there  was  the  relation  of  master 
and  servant  between  the  owner  of  the  tenement  and  the  occupier. 
Here  the  pauper  engages  for  the  service  of  his  children,  and  arranges 
with  Mrs.  Coates  for  the  residence  of  himself  and  his  family  in  the 
cottage.  This  is  clearly  a  renting  of  the  cottage  by  him.  The  renting 
was  indeed  connected  with  the  service  of  the  children ;  for  the  cottage 
would  probably  not  have  been  let  to  the  pauper,  or  hired  by  him,  but  for 
the  service  of  the  children ;  but  he  agrees  to  pay  rent  for  it.  This 
imports  the  relation  of  landlord  and  tenant,  and  there  is  nothing  in  the 
case  to  rebut  the  presumption. 

Williams,  J.  In  the  cases  referred  to,  in  which  the  occupation  has 
been  held  insufficient,  the  residence  was  identical  with  the  service,  or  was 
incidental  to  and  inseparable  from  it.  Here  there  was  a  renting  by  one 
who  was  not  servant ;  and  the  deduction  from  the  wages  of  his  children 
was  only  a  mode  of  paying  the  rent. 

Coleridge,  J.     The  sessions  should  have  decided  this  point  as  a 

matter  of  fact.     I  agree  with  Mr.  Dundas,  that  the  principal  question 

is  the  object  of  the  parties,  and  that,  if  the  occupation  was  ancillary  to 

the  service,  so  as  to  make  the  occupation  of  the  servant  merely  the 

(a)  Lord  Denman,  C.  J.,  was  absent 
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occupation  of  the  master,  then  no  settlement  was  gained.  The  pauper 
here  seems  to  have  thought  he  had  a  right  to  dispose  of  his  children's 
labour,  and  to  pay  his  rent  out  of  their  wages.  Upon  the  whole,  1 
agree  with  the  rest  of  the  Court. 

S.  Order  of  sessions  confirmed. 


The  QUEEN  against  The  Company  of  Proprietors  of  the  BLACK- 
FRIARS'  Bridge.— p.  828. 

Accompany,  incorporated  by  stat.  (67  G.  3,  c.  lviii.)  for  rebuilding  a  public  bridge,  was 
"enabled  to  raise  a  capital  stock  by  shares,  with  the  usual  powers  of  mortgaging  tolls, 
&c.  The  dividends  were  limited  to  7}  per  cent,  on  the  shares ;  and  the  excess  was  to 
be  applied  to  paying  off  the  subscribed  capital,  and  to  raising  a  fund  for  discharging 
mortgage  debts,  &c«,  and  repairing  the  bridge ;  after  which  the  tolls  were  to  cease.  The 
tolls  were  in  fact  absorbed  by  the  payment  of  interest  to  mortgagees,  the  liquidation 
of  debts,  and  the  expense  of  repairs,  leaving  nothing  for  the  payment  of  any  interest 
or  dividend  to  the  shareholders.  Held,  that  the  company  was  rateable  to  the  relief  of 
the  poor  in  respect  of  the  bridge  and  the  land  occupied  by  it. 

On  appeal  against  a  rate  for  the  relief  of  the  poor  of  the  township 
of  Salford,  in  Lancashire,  in  which  the  Company  of  Proprietors  of 
Blackfriars'  Bridge  was  rated  for  a  moiety  of  Black  friars'  Bridge,  and 
the  abutments  thereof  and  land  occupied  by  the  same,  the  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  on  the  following 
case. 

By  an  act  passed  in  1817  (a)  for  building  a  bridge  across  the  river 
Irwell  from  Water  Street  in  fhe  township  of  Salford  to  St.  Mary's  Gate 
in  the  township  of  Manchester,  and  for  making  proper  avenues  thereto, 
(which  act  was  to  form  part  of  the  case,)  reciting  that  the  then  wooden 
bridge,  called  Blackfriars'  Bridge,  was  extremely  inconvenient,  and  that 
it  would  be  of  great  utility,  not  only  to  the  inhabitants  of  the  said 
townships  but  to  the  public,  if  the  said  bridge  were  taken  down  and 
another  erected  in  lieu  thereof,  for  the  passage  of  horses  and  carriages 
as  well  as  foot  passengers,  certain  persons  were  incorporated  by  the 
name  of  "The  Company  of  Proprietors  of  the  Blackfriars'  Bridge," 
and  were  empowered  to  raise  and  contribute  amongst  themselves  any 
sum  or  sums  of  money  not  exceeding  in  the  whole  the  sum  of  17,700Z., 
to  be  divided  into  shares  of  501.  each,  which  said  sum  it  was  thereby 
declared  should  be  laid  out  and  applied  in  the  first  place  in  discharging 
the  expenses  of  obtaining  and  passing  that  act,  and  of  the  surveys, 
plans,  estimates,  and  other  incidental  expenses  relating  thereto,  and 
then  for  and  towards  the  making  and  completing  the  said  bridge,  and 
paying  the  purchase-money  for  the  messuages,  lands,  and  hereditaments 
thereby  authorized  to  be  purchased,  and  otherwise  for  putting  the  said 
act  into  execution.  It  was  further  enacted  that,  if  the  said  sum  should 
be  found  insufficient  for  the  building  and  completing  the  bridge  and  the 
avenues  thereto,  and  all  necessary  charges  and  expenses  relating 
thereto,  &c,  then  the  company  might  raise  the  further  sum  of  12,000Z., 
either  by  fresh  contributions  or  subscriptions,  or  by  way  of  mortgage 
of  the  bridge,  and  the  tolls,  pontage,  and  duties  thereof,  &c.  And  it 
was  also  provided  that  the  interest  of  the  moneys  borrowed  on  mort- 
gage should  be  paid  half  yearly,  in  preference  to  any  dividends  and 
distribution  to  the  proprietors,  and  should  be  duly  provided  for  and  set 
(a)  Stat.  57  G.  8,  o.  lviii.  (looal  and  personal,  public). 
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apart  before  such  dividend  or  distribution  should  be  made  or  declared, 
but  that  the  mortgagees  should  not  be  deemed  proprietors  of  any  shares. 
The  company  were  empowered  to  set  up  turnpike  gates  or  toll  gates, 
and  take  certain  tolls  in  the  act  specified,  which  were  to  be  applied  in 
the  first  place  in  discharging  the  expenses  of  obtaining  the  /ict,  and, 
from  time  to  time,  of  carrying  the  same  into  execution  and  of  keeping 
the  bridge  in  repair ;  and,  in  the  next  place,  in  paying  interest  to  the 
mortgagees,  the  surplus  thereof  to  be  divided  amongst  the  proprietors 
in  proportion  to  the  amount  of  their  respective  shares  in  manner  follow- 
ing, that  is  to  say,  that  the^  should  be  entitled  to  receive,  out  of  the 
toll3,  interest  after  the  rate  of  5  per  cent,  per  annum  upon  the  money 
paid  from  time  to  time  upon  their  respective  shares,  which  "interest 
should  commence  from  the  time  or  times  of  payment  thereof;  and  from 
and  after  the  time  when  the  said  bridge  should  be  opened,  the  proprie- 
tors should,  instead  of  such  interest,  be  entitled  to  receive  interest  and 
dividends  upon  their  respective  shares  out  of  the  tolls,  so  as  that  such 
proprietors  did  not  receive  more  than  11. 10s.  per  cent,  per  annum  upon 
the  amount  of  such  shares ;  and,  when  such  surplus  should  be  more  than 
sufficient  to  pay  such  interest  and  dividend  of  11.  10*.  per  cent,  per 
annnum,  the  excess  should,  from  time  to  time,  be  applied  rateably  in 
the  payment  and  discharge  of  the  principal  sums  advanced  by  the  pro- 
prietors in  pursuance  of  the  act,  who  should  then  only  be  entitled  to 
receive  interest  and  dividends  as  aforesaid  upon  the  residue ;  and  so 
until  the  whole  amount  of  the  said  capital  stock  of  17,700/.  should  have 
been  paid  off;  and  from  thenceforth  the  proprietors  should  cease  to 
receive  any  further  share  of  the  said  tolls  or  any  payment  in  respect 
thereof,  except  as  thereinafter  mentioned ;  and  the  tolls  should,  after 
the  payment  of  such  expenses  and  interest  to  the  mortgagees,  thence- 
forth, from  time  to  time,  be  laid  out  in  the  name  of  the  company  in  the 
purchase  of  Bank  stock,  to  accumulate  in  the  nature  of  compound  inte- 
rest until  sufficient  for  paying  off  the  mortgages,  &c,  and  raising  a 
fund  for  repairing  the. bridge;  after  which,  tolls  and  duties  should 
wholly  cease. 

In  pursuance  of  the  powers  of  the  act,  the  company  purchased  land 
for  making  the  bridge,  and  subscribed  among  themselves  the  sum  of 
17,700?.,  and  borrowed  on  mortgage  the  further  sura  of  12,000/.  These 
sums  were  not  sufficient  for  building  and  completing  the  bridge,  and  the 
other  charges  and  expenses  which  the  company  were  empowered  to 
defray;  and  they  incurred  a  further  debt  in  the  completion  of  the 
undertaking,  the  balance  of  which  debt,  viz.,  3225/.,  still  remained 
unpaid.     The  bridge  was  opened  to  the  public  about  the  year  1822. 

The  tolls  hitherto  received  by  the  company  have  been  by  them 
applied,  after  defraying  the  necessary  expenses  of  keeping  the  bridge 
in  repair,  &c,  in  keeping  down  the  interest  of  the  mortgages  and  in  the 
liquidation  of  the  above  debt,  and  in  payment  from  time  to  time  of  the 
interest  due  upon  the  unliquidated  portions  of  such  further  debt ;  no 
surplus  has  hitherto  existed  for  a  dividend,  and  none  has  been  declared ; 
and  the  company  have  not  yet  received  any  dividend  or  interest 
upon  the  subscribed  sum  of  17,700/.  or  any  part  thereof.  The  tolls  are 
let  in  the  current  year  for  1500/.,  and  were  let  in  the  preceding  year 
for  1130/.  * 

The  question  for  the  opinion  of  the  Court  was,  whether  the  company 
of  proprietors  were  liable  to  be  rated  under  the  circumstances,  and  with 
reference  to  the  above  enactment. 
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Here  and  Martin,  in  support  of  the  order  of  sessions.  The  appel- 
lants oVninod  the  act  of  parliament  for  their  own,  as  well  as  for  the 
public,  benefit;  and  they  have  a  beneficial  interest  in  the  tolls.  That 
the  undertaking  has  not  yet  been  a  profitable  one  is  immaterial ;  Rex  v. 
Parrot %m  5  T.  R.  593,  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E. 
1,  (31  E.  C.  I,.  R.,)  Rex  v.  St.  Giles,  York,  3  B.  &  Ad.  f>73,  (23  E.  C. 
L.  R.)  The  true  test  is  the  applicability  of  the  profits,  if  any,  to  pri- 
vate advantage.  Perhaps,  too,  the  interest  paid  to  the  mortgagees  may 
here  be  considered  as  profit.  [Littledale,  J.  The  interest  so  paid 
is  not  profit.]  That  the  dividend  is  limited  to  1}  per  cent,  makes  no 
difference:  such  limitation  is  now  very  general  in  the  case  of  numerous 
private  speculations  founded  on  acts  of  parliament,  as  railways,  <fce. 
That  the  bridge  may,  at  a  future  time,  be  thrown  open  for  the  free  use 
of  the  public,  does  not  affect  the  present  liability  of  the  company.  If 
there  could,  by  no  possibility,  be  any  beneficial  interest  accruing  to 
individuals  from  the  tolls,  then  the  case  might  be  within  Rex  v.  Liver- 
pool, 7  B.  &  C.  61,  (14  E.  C.  L.  R.,)  Rex  v.  The  Trustees  of  the  River 
Weaver  Navigation,!  B.  &  C.  70,  (n.),  and  Rex  v.  Beverley,  6  A.  &  E. 
645,  (33  E.  C.  L.  R.) 

Peel  and  Walker,  contra.  The  principle  is  not  in  dispute ;  but,  first, 
the  property  is  not  rateable  at  all ;  and,  secondly,  at  all  events,  it  is  not 
rateable  at  present.  The  recital  in  the  act  shows  that  the  public  benefit 
alone  was  in  the  view  of  the  legislature.  The  contributors  are  only  the 
creditors  of  the  corporate  body,  which  itself  can  derive  no  profit.  They 
are  on  the  footing  of  mortgagees,  with  the  power,,  in  a  certain  and  distant 
event,  of  taking  interest  at  the  rate  of  7J  per  cent.  It  makes  no  differ- 
ence that  the  corporation  borrows  money  from  its  own  members  as  well 
as  from  strangers.  It  is  no  more  than  if,  in  the  case  of  the  Liverpool 
Docks  or  the  Weaver  Navigation,  parliament  had  relaxed  the  usury  laws, 
and  permitted  the  trustees  to  borrow  money  at  a  higher  rate  of  interest 
in  order  to  facilitate  loans ;  yet  it  is  plain  that  such  a  provision  could 
not  have  varied  the  decision  in  those  cases.  That  the  shareholders  are 
regarded  by  the  act  as  mere  encumbrancers,  appears  from  the  provisions 
for  paying  them  off,  and  for  giving  a  preference  to  their  claim  for 
interest.  Railroad  companies  differ  in  this  respect,  that  no  ultimate 
cessation  of  interest  is  ever  contemplated  by  them ;  here,  the  ultimate 
destination  is  for  public  use  alone.  The  late  case  of  Regina  v.  Mayor 
Arc,  of  Liverpool,  ante,  p.  435,  shows  that  some  benefit  may  be  received 
by  individuals,  as  salaries,  without  making  the  property  rateable.  [Lit- 
tledale, J.  There  the  salary  was  only  given  for  duty  done.  No  man, 
as  corporator,  could  ever  derive  any  private  pecuniary,  advantage  from 
the  corporate  fund.]  All  the  tolls  might  lawfully  have  been  applied  (a) 
towards  completing  the  work :  here  the  company  have  in  effect  done  so ; 
for  they  have  completed  the  work  and  pledged  the  tolls  as  security  for 
the  repayment  of  the  money  advanced  for  that  purpose.  The  com- 
pany are  therefore  in  the  state  contemplated  by  Holroyd,  J.,  in  Rex 
v.  The  Hull  Dock  Company,  5  M.  &  S.  402,  where,  speaking  of 
repairs,  he  says,  "  If  the  specific  rates  had  been,  so  far  as  they  were 
required,  appropriated  to  that  purpose  only,  I  should  have  entertained 
considerable  doubt  whether  any  property  vested  in  the  trustees,  which 

(a)  The  judgment  of  Lord  Abinger,  C.  B.(  was  cited  for  this  point  from  the  report  of 
Thiekneue  v.  Lancaster  Canal  Company  in  8  Law  Joorn.  N.  S.  Exch.  49.  See  S.  C,  4  M 
*  W.  472. 
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could  properly  be  made  the  subject  of  a  rate  beyond  the  surplus  which 
might  happen  to  remain  in  their  hands  after  satisfying  the  expenses 
attending  the  maintenance  and  repair  of  the.  works."  At  all  events, 
the  property  is  not  rateable  till  it  is  productive.  It  is  true  that  a 
losing  speculation  may  be  the  subject  of  rate;  but  here,  not  only  is  no 
private  profit  derived  from  it,  but  the  concern  itself  yields  no  profit 
It  cannot  possibly  be  productive  for  many  years.  At  present,  the 
company  has  received  neither  interest  nor  dividend  on  the  subscribed 
shares.  Hex  v.  Mirfield,  10  East,  219,  and  Bex  v.  Narberth  North, 
ante,  p.  815,  show  that  there  must  be  a  calculable  succession  of  profits 
before  a  rate  can  be  imposed. 

Littledale,  J.(a)  The  case  is  not  distinguishable  from  that  of  a 
private  person,  who  builds  a  bridge  on  his  land  for  the  public  benefit, 
and,  in  order  to  reimburse  himself  the  expense  of  the  work,  procures  an 
act  of  parliament  to  enable  him  to  take  toll  for  that  purpose :  there 
land  would  be  occupied,  and,  so  long  as  the  toll  was  taken,  beneficially 
occupied ;  and,  after  the  party  was  reimbursed,  the  toll  would  cease  and 
the  bridge  become  public  and  free:  yet  the  land  would  no  doubt  be 
rateable  so  long  as  the  toll  was  received ;  and  it  would  be  no  answer 
that  the  owner  was  only  repaying  himself,  or  receiving  interest  on  his 
outlay.  In  the  present  case,  the  proprietors  are  further  entitled  to  2J 
per  cent,  beyond  the  usual  interest.  It  is  immaterial  that  the  expense 
of  maintenance  and  the  interest  upon  debts,  for  the  present,  absorb  the 
profits,  or  that  there  is  provision  for  the  total  cessation  of  toll  hereafter: 
when  the  latter  event  takes  place,  of  course  the  liability  to  be  rated  will 
also  cease.  In  the  case  of  the  Liverpool  Corporation,  ante,  p.  435,  the 
fund  was  entirely  appropriated  to  public  purposes,  and  no  private  profit 
could  be  reaped  from  it. 

Williams,  J.  The  application  of  the  profits  in  this  case  distinguishes 
it  from  those  in  which  it  has  been  held  that  public  property  is  exempt 
from  rates.  In  Rex  v.  The  Commissioners  of  Salter's  Land  Sluice,  4 
T.  R.  730,  which  is  the  foundation  of  the  later  cases,  it  appeared  that 
the  profits  could  never  be  appropriated  to  any  but  strictly  public  pur- 
poses. The  same  observation  applies  to  the  other  cases  of  exemption 
cited  in  argument. 

Coleridge,  J.  This  is  a  clear  case  of  property  which  yields  a  profit. 
If  there  is  a  beneficial  occupier  entitled  to  the  profits,  he  is  rateable. 
The  tolls  are  partially  applicable  to  private  purposes ;  and  the  occupa- 
tion is  consequently  beneficial. 

S.  Order  of  sessions  confirmed, 

(a)  Lord  Denman,  C.  J.,  was  absent 


The  QUEEN  against  The  Inhabitants  of  OUTWELL.— p.  836. 

Under  sect  79  of  stat  4  &  5  W.  4,  c.  76,  copies  of  all  the  examinations  touching  the 
settlement  of  a  pauper,  taken  by  the  justices  upon  making  an  order  of  removal,  must 
be  sent  with  the  copy  of  the  order ;  and  the  omission  of  any  one  examination  is  ground 
of  appeal,  although  it  may  not  contain  the  evidence  upon  which  the  order  was  in  (act 
founded. 

On  appeal  against  an  order  for  the  removal  of  Penelope  Bott  and  her 
eight  children,  from  the  parish  of  Outwell  to  the  hamlet  of  March,  the 
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sessions  for  the  county  of  Norfolk  quashed  the  order,  subject  to  the 
following  case. 

The  removing  magistrates  took  the  examination  of  Penelope  Bott, 
John  Bott,  the  father  of  the  pauper's  husband,  and  Charles  Smith, 
which  stated  a  settlement  gained  by  the  pauper's  husband  by  appren 
ticeship  in  the  appellant  parish.  Before  making  the  order,*they  also 
took  the  examination  of  one  William  Clarke,  which  referred  to  the 
hiring  of  some  land  by  the  pauper's  husband  in  the  respondent  parish : 
but  the  magistrates  made  the  order  of  removal  upon  the  examination  of 
the  said  Penelope  Bott,  John  Bott,  and  Charles  Smith  only ;  and  those 
were  the  examinations  sent  with  a  duplicate  order  of  removal  to  the 
appellant  parish.  The  land  as  to  which  William  Clarke  was  examined 
was  the  same  tenement  by  the  hiring  of  which  the  court  adjudged  the 
pauper  to  have  gained  a  settlement  in  the  respondent  parish.  The 
notice  of  the  grounds  of  appeal  was  as  follows : — 1.  Because  the  person, 
who  acted  as  overseer  in  obtaining  the  said  order,  was  not  duly  ap- 
pointed. 2.  Because  copies  of  all  the  examinations  touching  the  settle- 
ment of  the  said  paupers,  taken  by  the  said  justices  previous  to  signing 
the  order,  were  not  sent  with  the  counterpart  thereof.  3.  Because  the 
paupers  were  settled  in  the  parish  of  Outwell. 

It  was  contended,  on  the  part  of  the  respondents,  that,  as  the  notice 
of  appeal  did  not  deny  the  settlement  stated  in  the  examinations  of 
Penelope  Bott,  John  Bott,  and  Charles  Smith,  it  must  be  taken  to  be 
admitted,  and  any  evidence  of  that  settlement  was  unnecessary ;  and 
the  Court  were  of  that  opinion.  It  was  then  objected,  by  the  appel- 
lants, that  the  examination  of  William  Clarke  ought  to  have  been  sent 
with  the  duplicate  order  of  removal  to  the  appellant  parish ;  but  the 
objection  was  overruled  by  the  Court.  The  appellants  then  proposed  to 
give  evidence  of  a  settlement  in  the  respondent  parish  by  renting  a 
tenement.  The  respondents  objected  that  the  terms  of  the  notice  of 
appeal  were  too  general,  and  that  such  evidence  could  not  be  given. 
The  Court,  however,  received  the  evidence  and  quashed  the  order. 
The  following  were  the  questions  submitted  to  the  opinion  of  this  Court. 

1.  Whether  the  examination  of  William  Clarke  ought  to  have  been 
sent  with  the  order  of  removal.  2.  Whether,  under  the  terms  of  the 
notice  of  appeal,  evidence  of  the  settlement  in  Outwell  could  be 
given,  (a) 

Bere  and  Byles,  in  support  of  the  order  of  sessions.  Stat.  4  &  5  W.  4, 
c.  76,  s.  79,  provides  that  no  pauper  shall  be  removed  or  removable  until 
twenty-one  days  after  a  notice  in  writing  of  his  being  chargeable,  accom- 
panied by  a  copy  or  counterpart  of  the  order  of  removal,  and  "  a  copy 
of  the  examination  upon  which  such  order  was  made,  shall  have  been 
sent,"  &c.  In  Regina  v.  Brixham,  8  A.  &  E.  375,  (35  E.  C.  L.  R.,)  it 
was  held  that  non-compliance  with  these  requisitions  is  ground  of  appeal. 
Here  all  the  examinations  ought  to  have  been  sent,  and  not  those  only 
which  induced  the  justices  to  remove  the  pauper.  No  discretion  is  left 
in  this  respect  to  the  removing  justices.  The  examination  withheld  may 
hare  supplied  the  appellants,  if  not  with  the  means  of  resisting  the 
removal,  at  least  with  some  proof  of  a  settlement  elsewhere.  Here  it 
rather  seems  that  the  suppressed  examination  tended  to  show  a  settle- 
ment in  Outwell. 

(a)  The  first  point  was  relied  upon  in  support  of  the  order  of  sessions,  because  the 
ruling  of  the  sessions  on  the  latter  was  considered  by  counsel  to  be  at  variance  with  Rex 
v.  The  Justice*  of  Derbyshire,  6A.&E.  885,  (33  E,  C.  L.  B.) 
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Manning  and  Palmer,  contra.  The  word  "  examination,''  in  tfe 
singular  number,  is  used  in  both  sect.  79  and  sect.  81.  The  latur  ac- 
tion prevents  the  respondent  parish  from  showing  any  ground  of  no 
val,  except  the  one  which  appears  on  such  examination.  ThL*  ^.'« 
the  object  of  the  provision  which  requires  it  to  be  sent,  and  is  a  snfi'-itn; 
check  upon  any  improper  suppression.  To  require  all  the  evidtr.cc, 
whether  material  or  not,  to  be  sent,  will  occasion  expense,  and  e\p"*» 
the  removing  parish  to  the  risk  of  paying  costs  under  sect.  83,  for  net- 
ting out  frivolous  grounds  of  removal.  The  statute  does  not  require 
any  examination  to  be  sent  but  that  "  upon  which  the  order  was  ma-ie." 
Here  it  is  expressly  found  that  the  order  was  not  made  on  Clarke's 
examination. 

Littledalb,  J. (a)  The  entire  evidence,  upon  the  examination,  ought 
to  be  sent.  It  is  true  the  order  may  have  been  made  solely  upon  the 
testimony  of  the  three  persons  whose  examinations  were  forwarded; 
but  that  of  Clarke,  as  it  appears  to  have  related  to  the  subject  of  the 
settlement,  ought  to  have  been  also  sent. 

Williams,  J.  I  have  entertained  some  doubt ;  but,  on  the  whole,  it 
will  be  better  to  hold  that  all  the  examinations  should  be  sent.  A  dif- 
ferent decision  may  perhaps  lead  to  mischief.  It  appears  that  the  ex- 
amination of  Clarke  related  to  the  hiring  of  land  in  the  respondent 
parish,  and  may  have  been  material. 

Coleridge,  J.     I  am  clearly  of  opinion  that  the  examination  of 
Clarke  should  have  been  sent.     The  provisions  of  the  statute  in  this 
respect  have  proved  very  beneficial,  and  ought  to  be  supported  in  their 
fullest  extent.     The  word  "examination"  means  the  entire  body  of 
evidence  taken  on  the  occasion  of  making  the  order,  the  whole  of  which 
should  be  sent,  that  the  parish,  which  is  ordered  to  receive  the  pauper, 
may  have  an  opportunity  of  considering  whether  that  order  should  be 
resisted  or  submitted  to.     Any  other  construction  would  put  parties  to 
the  inconvenience  of  inquiring  how  far  the  different  examinations  had 
been  acted  upon  in  making  the  order.     Bad  faith  on  the  part  of  the 
parish  officers,  whose  duty  it  is  to  send  the  examination,  might  lead 
them  to  suppress  the  evidence  that  was  unfavourable  to  them,  and  to 
forward  only  the  rest.     The  word  "  examination' '  maybe  treated  as 
nomen  collectivum.     Arguments  have  been  drawn  from  sections  81  and 
83,  which  are  said  to  point  to  a  narrower  construction ;  but,  if  the  object 
of  the  legislature  had  been  merely  to  confine  the  removing  parish,  on 
the  trial  of  an  appeal,  to  the  grounds  contained  in  the  examination, 
why  not  simply  provide  that  notice  of  the  ground  of  removal  should 
alone  be  sent  ?  As  to  sect.  83,  it  provides  only  against  frivolous  grounds 
contained  in  the  order,  not  in  the  examination.     Upon  the  whole,  ex- 
pense is  more  likely  to  be  prevented  by  a  candid  statement  of  the  whole, 
of  the  evidence,  than  by  forwarding  an  ex  parte  statement,  on  which  tw» 
reliance  will  be  placed. 

S.  Order  of  sessions  confirmed. 

(a)  Lord  Deoman,  G.  J.,  was  absent 
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BRUNSKILL  against  ROBERTSON,  Esquire.— p.  840. 


Declaration  against  a  sheriff  for  taking  insufficient  bail,  &c,  alleged  a  capias  against  Frederick 
8.  by  the  name  of  William  S.,  and  an  arrest  under  it  by  defendant,  and  that  Frederick  S.  was 
known  as  well  by  the  name  of  William,  as  Frederick,  whereof  defendant  r>ad  notice;  and 
that,  before  the  debt  accrued,  he  had  often  admitted  to  plaintiff  that  he  was  known  by  the 
name  of  William,  whereof  defendant  had  notice  at  the  time  of  the  arrest  Plea,  that,  at  the 
time  of  arrest,  Frederick  3.  was  not  known,  nor  had  defendant  notice  that  he  was  known,  as 
well  by  the  name  of  William  as  Frederick ;  and  that  defendant  arrested  Frederick  S.  on  the 
false  information  of  plaintiff's  agent,  that  he  was  the  William  S.  described  in  the  writ;  and 
that  Frederick,  being  so  arrested,  did  not  admit  himself  to  be  William  S.,  Ac.   Verification. 

Held,  that  the  averment,  in  the  declaration,  of  the  frequent  admissions  by  Frederick  8.  was  su- 
perfluous, and  mere  matter  of  evidence;  that  so  much  of  the  plea  as  denied  that  Frederick  8. 
was  known  as  well  by  one  name  as  the  other,  and  that  defendant  had  notice  thereof,  was  a 
complete  answer,  and  ought  to  have  concluded  to  the  country  ;  and  that  the  rest  of  it  was  im- 
material and  redundant,  and  ground  of  special  demurrer;  but  that  the  plea  was  good  on  gene- 
ral demurrer. 

Qusre,  Whether  the  use  of  a  wrong  name,  on  a  single  occasion,  by  the  party  arrested,  will  sup- 
port an  allegation  that  he  was  known  by  that  name  1 

Case.  The  declaration  stated  that  one  Frederick  Studdy  (who  was 
known  as  well  by  the  name  of  William  as  Frederick,  whereof  defendant 
had  notice,  and  who  had,  before  the  accruing  of  the  debt  to  plaintiff 
thereinafter  mentioned,  often  admitted  to  plaintiff  that  he  was  known 
by  the  name  of  William,  whereof  defendant  had  notice  at  the  time  of 
the  arrest)  was  indebted  to  plaintiff  in  the  sum  of  77/.  in  respect  of  cer- 
tain causes  of  action ;  that  plaintiff,  for  the  recovery  of  the  said  debt, 
sued  out  a  writ  of  capias  against  the  said  Frederick  by  the  name  of 
William  Studdy,  directing  the  sheriff  of  Devon  to  take  William  S. 
(meaning  the  said  Frederick  S.,  who  was  then  as  aforesaid  known  as 
well  by  the  name  of  William  as  Frederick ;)  that  the  said  writ  was 
duly  indorsed  for  bail,  and  delivered  to  defendant,  then  being  the  «he- 
rift"  of  Devon ;  that  defendant  arrested  the  said  Frederick  by  virtue  of 
the  sajd  writ,  and  detained  him  in  custody,  as  such  sheriff,  at  the  suit 
of  plaintiff;  that,  the  said  Frederick  being  so  arrested  and  in  custodv* 
defendant,  as  such  sheriff,  took  bail  for  his  appearance,  and  took  a  void 
bail  bond  from  the  said  Frederick  and  one  Albert  S.,  being  the  brother 
of  the  said  Frederick,  and,  as  defendant  then  well  knew,  a  minor  unde1* 
the  age  of  twenty-one,  the  said  Albert  being  the  sole  surety  of  the  said 
Frederick.  Yet  defendant,  not  regarding  his  duty,  &c,  took  the  said 
bail  bond  as  a  bail  bond  good  and  binding  in  law,  and  treated  the  same 
as  being  good  and  binding;  and  thereupon  afterwards,  without  the 
knowledge  or  consent  of  plaintiff,  voluntarily  suffered  the  said  Frederick 
to  escape  out  of  his  custody,  the  debt  for  which  he  was  so  arrested  be- 
ing still  unpaid  :  that  no  deposit  was  made,  nor  special  bail  put  in,  by 
the  said  Frederick ;  and  that  defendant  afterwards  falsely  returned  upon 
the  said  writ  that  the  said  William  (the  said  Frederick  being,  as  de- 
fendant well  knew,  then  known  as  well  by  the  name  of  WTiiliam  as 
Frederick)  was  not  found  in  his  bailiwick,  by  means  whereof,  &c. 
Plea:  that  at  the  time  of  the  arrest  the  said  Frederick  was  not  known, 
nor  had  defendant  notice  that  the  said  Frederick  was  known,  as  well 
by  the  name  of  William  as  Frederick ;  and  that  defendant  arrested  the 
said  Frederick  on  the  false  information  of  plaintiff's  agent  in  that  be- 
half, that  the  said  Frederick  was  the  William  Studdy  described  in  the 
writ ;  and  that  the  said  Frederick,  being  so  arrested,  did  not  admit  him- 
self to  be  William  Studdy,  as  in  the  declaration  mentioned,  but  refused 
so  to  do,  and  executed  the  bail  bond  in  his  true  name  of  Frederick : 
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verification.  Replication:  that,  after  making  the  arrest,  and  before 
taking  the  bail  bond,  and  while  the  said  Frederick  was  in  defendant's 
custody,  defendant  appealed  to  the  said  Frederick,  and  demanded  of 
him  to  say  whether  he  was  not  the  person  indebted  to  the  plaiutiff  in 
the  sum  for  which  the  said  writ  was  issued,  and  the  person  meant  by 
the  plaintiff  under  the  name  of  William  in  the  said  writ ;  that  the  said 
Frederick  thereupon,  and  before  taking  the  bond,  assented  thereto,  and 
admitted  to  defendant  that  he  was  such  person,  and  then  promised  and 
assured  defendant  that  he  would  discharge  the  debt  and  costs,  and  save 
harmless  the  defendant ;  and  thereupon  defendant  took  the  said  bail 
bond  and  discharged  the  said  Frederick :  verification.  Rejoinder  :  that 
the  said  Frederick  did  not  admit  that  he  was  the  William  described  in 
the  writ ;  but,  on  the  contrary,  as  soon  as  he  knew  that  the  person 
against  whom  the  writ  issued  was  therein  described  by  the  name  of  Wil- 
liam, asserted,  as  the  fact  was,  that  he  was  named  Frederick,  and  had 
never  been  called  or  known  by  the  name  of  William,  and  disputed  the 
validity  of  the  arrest,  and  executed  the  bail  bond  in  his  true  name  of  Fre- 
derick :  verification.  Surrejoinder :  that  the  said  Frederick,  from  the 
time  of  the  arrest  until  his  discharge,  continually  admitted  he  was  such 
person  as  in  the  replication  is  mentioned:  conclusion  to  the  country. 

Demurrer,  alleging 'for  special  cause  that  the  surrejoinder  takes  issue 
on  no  fact  alleged  in  the  rejoinder ;  and,  if  it  contains  a  confession 
and  avoidance,  ought  to  conclude  with  a  verification. 

IV.  //.  Watson,  for  the  defendant.  The  material  question  on  the 
record  is,  whether  Studdy  was  known  as  well  by  the  name  of  William  as 
by  that  of  Frederick ;  whereas  the  allegations  of  the  plaintiff,  subsequent 
to  the  plea,  only  show  that  he  was  the  person  meant  to  be  arrested. 
Cole  v.  Hindson,  6  T.  R.  234;  Shadgett  v.  Clipson,  8  East,  328;  Seen 
doverv.  Warne,  2  Camp.  270;  Finch  v.  Cocken,  2  C.  M.  &  R.  196,  are 
in  point.  If  an  officer  were  killed  by  the  party  misnamed,  in  the  at- 
tempt to  execute  process  under  such  circumstances,  it  would  only  be 
manslaughter;  Foster,  2  Disc,  ou  Homicide,  p.  312,  (2d  ed.)  'Even 
where  the  party  arrested  by  a  wrong  name  has  estopped  himself,  by 
some  previous  representation,  from  taking  advantage  of  the  misnomer, 
the  sheriff  is  not  bound  to  arrest  or  to  detain,  though  he  will  be  justified 
in  doing  so,  and  if  he  releases  the  party  so  arrested,  uo  action  lies  for 
the  escape ;  Morgans  v.  Bridges,  1  13.  &  Aid.  647.  The  rule  Hil.  2  W. 
4.  s.  32,  Jervis's  New  Rules,  p.  67,  (4th  ed.,)  does  not  alter  the  law ; 
it  only  provides  that,  where  due  diligence  has  been  used  to  find  out  the 
real  name,  the  party  arrested  by  a  wrong  one  shall  not  be  discharged 
upon  motion.  This  is  for  the  benefit  of  the  plaintiff  in  the  suit,  but  will 
not  legalise  the  arrest.  As  to  the  allegation  respecting  the  bail  bond,  it 
is  quite  immaterial  if  the  sheriff  was  not  bound  to  arrest  at  all :  and,  as  to 
the  surrejoinder,  it  traverses  no  material  statement  in  the  rejoinder. 

Erie,  for  the  plaintiff.  The  arrest  by  the  defendant  was  legal  and 
valid ;  and,  if  he  was  justified  in  arresting,  and  elected  to  do  so,  he  is 
now  liable  for  the  escape.  Studdy,  having  admitted  himself  to  be  the 
person  named  in  the  writ,  was  estopped  from  taking  advantage  of  the 
misnomer.  Such  an  admission  upon  a  single  occasion  would  not  sup- 
port the  plaintiff's  averment  that  the  party  was  known  as  well  by  one 
name  as  the  other;  Holroyd,  J.,  in  Morgans  v.  Bridges,  1  B.  &  Aid. 
652,  («)  but  it  would  operate  as  an  estoppel ;  Newton  v.  Maxwell,  2  C.  & 
J.  215;  Price  v.  Harwood,  3  Camp.  10S.  The  latter  case  shows  that 
an  admission,  made  at  the  time  of  arrest,  precludes  the  party  arrested 
(a)  See  abo  Mtttacr  v.  Hertz,  3  M.  &  8. 453. 
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from  availing  himself  of  a  misnomer.  When  lie  has  once  omitted  to 
take  advantage  of  the  misnomer,  the  wrong  name  becomes  the  real  one 
throughout  the  suit;  Crawford  v.  Satchwell,  2  Stra.  12  IS.  Here  the 
defendant  is  stated  in  the  declaration  to  have  had  notice  of  frequent 
admissions  by  Studdy  that  he  was  known  by  both  names ;  and  this 
is  not  denied  by  the  defendant  in  his  plea.  The  declaration  and  plea 
together  contain  all  the  material  facts ;  the  rest  of  the  pleading  is  ir- 
relevant and  immaterial.  The  allegation  in  the  declaration  that  Studdy 
had  often  admitted  he  was  known  by  the  name  of  William,  and  that  the 
defendant  knew  of  this,  is  alone  enough  to  support  the  action  for  the 
escape ;  for  the  arrest  was  lawful  under  that  state  of  things ;  and, 
although  a  sheriff  may  not  be  bound  to  arrest,  yet,  if  he  exercises  his 
discretion  and  actually  does  arrest,  he  is  liable.  The  language  of  Ab- 
bott, J.,  in  Morgans  v.  Bridges,  1  B.  &  Aid.  652,  supports  this  view. 
"  If  the  party  complaining  would  make  the  Sheriff  liable,  he  should 
go  further  in  his  allegations  and  proofs ;  he  should  state  and  prove  that 
he  had  a  debt  due  from  a  party  called  by  both  names,  and  that  he  so 
told  the  sheriff  at  time  of  the  arrest.  The  sheriff  might  then  perhaps 
be  bound  to  detain  him  in  custody,  and  might  be  liable  for  an  escape." 
There  is  no  distinguishing  an  estoppel  by  the  defendant's  executing^, 
bond  in  a  wrong  name,  and  an  estoppel  by  his  once  calling  himself  by 
that  name.  [Coleridge,  J.  It  is  consistent  with  this  record  that 
Studdy  entered  into  the  contract,  on  which  he  was  sued,  in  his  right 
name.  If  the  plaintiff  had  alleged  that  the  contract  was  made  in  the 
name  of  William,  the  case  would  have  been  a  stronger  one.]  It  is  al- 
leged that  he  admitted  his  name  to  be  William,  before  the  debt  accrued. 
As  to  the  effect  of  the  misnomer  in  the  event  of  resistance  and  death, 
if  the  arrest  was  lawful  by  reason  of  the  estoppel,  the  consequence  of 
resistance  will  be  the  same  as  in  other  cases  of  lawful  arrest. 

JV.  If.  Watson,  in  reply.  The  material  issue  taken  on  this  record 
is  the  fact,  that  Studdy  was  known  by  both  names ;  the  rest  of  the 
plea  is  superfluous.  [Littledale,  J.  Then  why  not  conclude  it  to 
the  country?]  That  would  have  been  a  good  objection  on  special 
demurrer.  Price  v.  Harwood,  3  Camp.  108,  only  shows  that  the  mis- 
representation, by  the  party  arrested,  of  his  real  name,  is  a  Justification 
of  the  arrest  if  properly  pleaded.  It  would  at  least  be  eviaence  upon 
the  allegation  that  he  was  known  as  well  by  one  name  as  the  other. 
Morgans  v.  Bridges,  1  B.  &  Aid.  647,  is  exactly  in  point.  It  would 
be  absurd  that  a  party  should  be  estopped  for  ever  from  taking  advan- 
tage of  a  misnomer,  because  he  is  alleged,  by  a  third  person,  to  have 
formerly  admitted  a  wrong  name. 

Lord  Denman,  C.  J.  The  declaration  is,  in  effect,  for  taking  insuffi- 
cierV  bail,  and  is  in  itself  a  good  one.  The  plea  is  an  answer  to  it. 
It  alleges  that  Studdy  was  not,  at  the  time  of  the  arrest,  known  as  well 
by  the  name  of  William  as  Frederick,  and  goes  to  make  some  super- 
fluous statements,  which,  as  they  are  chiefly  in  answer  t^  improper 
statements  in  the  declaration,  are  no  just  ground  of  complaut  on  the 
part  of  the  plaintiff.  The  averment  of  the  plaintiff'  in  the  declaration, 
that  Studdy  had  often  admitted  to  the  plaintiff  that  he  was  known  by 
the  name  of  William,  is  not  alone  enough  to  support  the  declaration ;  it 
is  only  evidence  of  the  fact.  Morgans  v.  Bridges  is  in  favour  of  the  de- 
fendant, and  shows  that  he  was  not  bound  to  arrest  under  circumstances 
which  might  have  justified  him  in  doing  so  if  he  chose  to  take  his 
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chance ;  and  that,  having  arrested  the  party,  he  was  not  bound  to 
detain  him  when  informed  of  the  misnomer.  The  facts  of  this  ca«e, 
supposing  them  to  be  truly  alleged,  would  probably  have  justified  the 
detention  of  Studdy ;  for  I  cannot  think  the  opinion  of  Mr.  Justice 
Holrovd,  1  B.  &  Aid.  652,  in  that  case  quite  correct,  that  using  a  name 
on  one  occasion  only  would  not,  as  between  the  plaintiff  and  the  sheriff, 
support  an  allegation  that  the  party  was  known  by  that  name.  If  the 
debt  was  contracted  by  the  original  defendant  iu  the  wrong  name,  I 
think  it  would  be  properly  left  to  a  jury  as  evidence  upon  such  an  issue. 
I  cannot  accede  to  the  doctrine  contended  for,  that,  if  the  sheriff,  though 
not  bound  to  arrest,  exercises  his  option  and  actually  arrests,  he  is  then 
liable  to  all  the  consequences  which  attach  to  an  arrest  under  ordinary 
circumstances.  As  to  the  conclusion  Oi  the  pies  vith  a  verification, 
that  objection  is  not  open  on  general  demurrer. 

Littledale,  J.  The  averment,  that  Studdy  was  known  as  well  by 
one  name  as  the  other,  whereof  the  defendant  had  notice,  was  enough 
to  support  the  declaration ;  and  the  omission  of  it  would  have  made  it 
bad ;  for  the  alleged  admission  by  Studdy  is  mere  matter  of  evidence, 
and  taking  it  even  as  evidence,  it  might  have  been  made  under  circum- 
stances that  would  entitle  it  to  no  weight.  The  plea,  after  denying  this 
averment,  should  have  concluded  to  the  country,  and  would  then  have 
been  a  complete  answer;  instead  of  which,  it  goes  on  to  allege  matters 
quite  immaterial,  which  neither  deny,  nor  confess  and  avoid,  any  state- 
ment of  the  plaintiff,  and  which  would  have  been  ground  of  special 
demurrer.  Throughout  the  rest  of  the  pleadings,  both  parties  go  on 
pleading  in  parallel  lines  without  coming  to  any  issue,  and  without 
making  any  relevant  allegation. 

Williams,  J.  The  argument  for  the  plaintiff  relies  entirely  on  the 
admissions  alleged  in  the  declaration  to  have  been  made  by  Studdy. 
These  admissions  are  not  in  fact  traversed  by  the  plea  ;  for  the  admis- 
sion denied  by  the  plea  is  an  admission  upon  being  arrested,  which  is 
not  stated  in  the  declaration.  But  the  principal  and  material  averment 
in  the  declaration  is  answered;  the  rest  is  redundant.  The  sheriff  was 
not  bound  to  arrest ;  and  if  it  be  granted  that  he  was  justified  in  the  ar- 
rest at  first,  he  was  not  bound  to  detain  on  receiving  better  information. 

Coleridge,  J.  The  only  substantial  inquiry  is,  whether  the  declara- 
tion be  good  ?  and,  if  it  is,  whether  the  plea  be  so  ?  It  is  contended 
that  there  are  two  good  causes  of  action  disclosed  in  the  declaration,  and 
that  only  one  is  answered.  But  the  second  part  of  the  averment  in  the 
declaration,  which  states  the  frequent  admissions  by  Studdy,  would  not 
alone  support  the  action  ;  and  this  is  the  only  part  unanswered  by  the 
plea.  It  is  in  truth  a  statement  of  evidence  in  affirmance  of  the  first 
part,  and  which  might  p'erhaps  have  been  admissible  in  proof  of  it,  and 
so  have  justified  the  arrest.  Nor  does  the  admission  appear  to  have 
been  at  all  connected  with  the  contract,  so  as  to  have  the  effect  of  an 
estoppel.  The  sheriff  may  arrest,  or  not,  in  his  discretion ;  and  the  op- 
tion continues  after  the  arrest,  so  that  he  may  discharge  the  party  on 
being  better  informed  of  the  facts. 

S.  Judgment  for  the  defendant,  (a) 

(a)  See  Rreves  ▼.  Slater,  7  B.  &  C.  486,  ( 1 4  E.  C.  L.  R.  9 1 ,)  in  which  the  distinction  between 
a  misnomer  in  mesne  and  final  process  was  adverted  to,  and  the  sheriff  was  held  bound  to  exe- 
cute a  fi.  fa.  upon  the  goods  of  a  defendant  misnamed  in  it,  where  the  defendant  himself  was 
estopped  by  the  judgment  from  objecting  to  the  misnomer. 
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IBBS  against  RICHARDSON  and  others.— p.  849. 

Lessee  for  a  term  ending  on  1 1th  October,  underlet  to  C.  from  year  to  year,  subject  to  the  deter* 
mination  of  his  own  interest  Upon  the  expiration  of  the  term,  C.  refused  to  quit,  and  held  over 
against  the  will  of  the  lessee.  On  16th  October  the  lessee  distrained  on  him  for  rent  due 
before  the  11th.  On  14th  December  C.  quitted;  and  the  lessee  then  tendered  possession  to 
the  original  landlord,  who  refused  to  accept  it  Held,  that  the  lessee  was  liable,  in  an  action 
for  use  and  occupation,  to  pay  rent  to  his  landlord  for  the  period  between  the  1 1  th  October  and 
14th  December,  but  not  for  any  longer  period. 

Debt  for  the  use  and  occupation  by  the  defendants  of  certain  premises 
of  the  plaintiff  for  one  year. 

Plea  ;  nunquam  indebitatus ;  issue  thereon.  By  consent  of  the  par- 
ties, and  by  a  Judge's  order,  the  following  case  was  stated  for  the  opinion 
of  this  Court. 

On  the  3d  of  December,  1827,  the  plaintiff,  by  writing  under  seal, 
demised  to  Anija  Maria  Hughes,  her  executors,  &c,  the  premises  men- 
tioned in  the  declaration,  for  eight  years  beginning  from  the  11th  of 
October  then  last  past,  at  the  yearly  rent  of  20/. 

From  and  after  the  execution  of  this  instrument,  A.  M.  Hughes  con- 
tinued in  the  possession  and  occupation  of  the  premises  upon  the  terms 
therein  mentioned,  until  her  death  in  the  beginning  of  February,  1829. 
Defendants  were  the  executors  of  Hughes,  and  had  proved  her  will  and 
acted  in  the  execution  thereof.  After  the  death  of  A.  M.  Hughes, 
defendants,  as  such  executors,  proposed  to  plaintiff  to  surrender  the 
premises  to  him,  but  plaintiff  refused  to  accept  such  surrender;  where, 
upon  defendants  underlet  the  premises  to  Robert  Craik  from  year  to  year 
subject  to  the  determination  of  their  own  interest  therein  as  executors, 
at  the  same  yearly  reut  of  20/.:  and  Craik  entered  into  the  possession  of 
the  said  premises  as  their  undertenant,  and  continued  in  the  occupation 
until  14th  December,  1835,  under  the  following  circumstances.  The 
original  rent  was  duly  paid  to  plaintiff  by  defendants  up  to  the  11th  day 
of  October,  1835.  On  that  day  defendants,  being  desirous  of  delivering 
up  possession  of  the  premises  to  plaiutiff,  demanded  possession  from 
their  undertenant,  Craik,  who  refused  to  quit,  and  continued,  against 
defendants'  will,  to  occupy  them.  On  the  16th  of  the  same  October, 
10/.  rent  being  in  arrear  from  Craik  to  defendants,  they  distrained  upon 
his  goods,  and  continued  in  possession  thereof  upon  the  premises  in  ques- 
tion until  the  22d  of  the  same  month.  After,  as  well  as  during  the  con- 
tinuance of,  this  distress,  defendants  endeavoured  to  induce  Craik  to 
quit  the  premises ;  and  on  the  14th  of  December  following  he  did  quit. 
No  rent  or  compensation  of  any  kind  was  received  by  defendants  for 
the  period  between  the  11th  of  October  and  the  14th  of  December,  1835. 
Plaintiff  was  aware  of  all  the  above  circumstances;  but  no  direct  com- 
munication took  place  between  him  and  defendants  until  the  said  14th 
of  December.  On  that  day,  the  key  of  the  house  and  possession  of  all 
the  premises  were  offered  by  defendants  to  plaiutiff.  Plaintiff"  however 
refused  the  key,  unless  defendants  would  pay  him  a  quarter's  rent,  but 
stated  that,  if  defendants  would  then  pay  a  quarter's  rent,  he  would  ac- 
cept the  key,  and  release  defendants  from  all  liability.  Defendants 
refused  to  make  such  payment ;  and  the  key  remained  in  their  posses- 
sion, and  the  premises  were  in  fact  unoccupied,  from  that  time  to  the 
1 1th  of  October,  1836.  Power  was  given  to  the  Court  to  draw  inferences 
of  fact  from  the  case  stated ;  and  if  the  Court  should  be  of  opinion,  under 
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the  above  circumstances,  that  the  plaintiff  was  entitled  to  recover  any 
sum  of  money  in  this  action,  defendants  were  to  confess  judgment,  and 
judgment  was  thereupon  to  be  entered  up  for  such  sum  as  the  Court 
should  think  plaintiff  entitled  to  recover,  with  costs,  &c 

Bis?!?*  Andrews,  for  the  plaintiff  The  plaintiff  is  entitled  to  recover 
rent,  if  not  for  one  year,  at  least  for  the  period  during  which  the  under- 
tenant wrongfully  held  over.  The  tenant's  responsibility  does  not  cease 
until  redelivery  of  the  premises  to  the  lessor;  and  the  exertions  of  the 
former  to  expel  the  undertenant  cannot  affect  the  plaintiff's  rights.  As 
long  as  the  undertenant  occupied,  the  defendants  were  also  in  sufficient 
occupation  for  the  purposes  of  this  action :  Bull  v.  Sibbs,  8  T.  R.  327; 
Matthews  v.  Sawell,  8  Taunt.  270,  (4  E.  C.  L.  R.  101.)  Actual  occu- 
pation is  not  necessary  ;  Pinero  v.  Judson,  6  Bing.  206,  (20  E.  C.  L. 
R.  56.)  Harding  v.  Crelhorn,  1  Esp.  57,  is  in  point,  and  shows  that 
nothing  but  redelivery  of  the  premises,  or  acceptance  of  another  tenant 
by  the  lessor,  will  release  the  lessee.  Here  the  plaintiff  expressly  refused 
to  accept  the  key  of  the  premises ;  and  the  defendants,  by  distraining 
after  the  determination  of  their  own  interest,  acted  as  owners  of  the 
property  under  stat.  8  Anne,  c.  14.  s.  6,  which  gives  the  landlord  power 
to  distrain  after  the  end  of  the  tenant's  term,  provided  such  distress  be 
made  "during  the  continuance  of  the  landlord's  title  or  interest." 

Plait,  contra.  It  is  not  denied  that  the  holding  by  an  undertenant, 
with  the  assent  of  the  lessee,  will  make  the  latter  liable  :  but  the  defend- 
ants are  not  to  be  made  tenants  against  their  will.  The  declaration  in 
this  form  of  action  always  alleges  a  holding  at  the  instance  and  request 
of  the  defendant.  Here  there  is  no  ground  for  sayinir  that  any  part  of 
the  occupation  after  the  11th  of  October  was  voluntary  on  the  part  of 
the  defendants.  The  declaration  also  alleges  occupation  by  the  permis 
sion  of  the  plaintiff;  if,  therefore,  the  occupation  of  the  undertenant  is 
that  upon  which  the  plaintiff  relies,  then  the  undertenant  occupied  with 
the  plaintiff's  assent,  and  so  the  defendants  are  discharged  by  the  ac- 
ceptance of  another  tenant,  as  in  Harding  v.  Crethorn,  1  Esp."  57.  By 
offering  to  surrender  and  endeavouring  to  remove  the  undertenant,  the 
lessees  have  done  all  that  lies  in  their  power  to  relieve  themselves  from 
the  relation  of  landlord  and  tenant ;  and  the  plaintiff  must  complete  his 
possession  by  bringing  ejectment  and  suing  Craik  for  the  mesne  profits. 
But  it  would  be  absurd  to  hold  the  defendants  liable  for  mesne  profits 
which  they  never  received  nor  desired  to  receive.  As  to  the  distress  by 
them,  they  had  no  reversion,  and  therefore  no  right  to  distrain.  They 
were  mere  trespassers,  and  might  be  sued  as  such ;  or  the  plaintiff  might, 
perhaps,  sue  them  for  not  redelivering,  if  the  dictum  of  Lord  Kenyon, 
in  Harding  v.  Crethorn,  be  good  law. 

B.  Andrews,  in  reply.  The  doctrine  of  Lord  Kenton  is  decisive,  and 
has  not  been  answered.  Until  the  lessee  surrenders  the  premises,  so  as 
to  enable  the  lessor  to  take  possession,  he  continues  to  hold  them,  and 
to  be  liable  for  rent  in  respect  of  such  holding. 

Lord  Denman,  C.  J.  The  plaintiff  is  entitled  to  recover.  If  the  de- 
fendants, after  the  expiration  of  their  lease,  had  let  the  premises  anew 
to  Craik,  the  case  would  have  been  a  very  clear  one.  Here  they  dis- 
trained, as  upon  a  continuance  of  their  own  interest,  and  did  not  offer 
to  deliver  up  the  key,  or  the  possession,  until  the  14th  of  December. 
When  Craik  held  over,  there  was  a  sufficient  reversion,  as  between 
them  and  Craik,  to  enable  them  to  distrain  if  they  pleased.  The  de 
fondants,  however,  are  only  bound  to  pay  rent  up  to  the  14th  of  Decern 
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ber,  when  the  undertenant  had  quitted  and  possession  was  tendered  to 
the  plaintiff. 

Littledale,  J.  No  doubt  the  ordinary  course  under  these  circum- 
stances would  be  to  bring  ejectment ;  but  the  plaintiff  may  waive  the 
tort,  and  sue  for  use  and  occupation  ;  or  he  might  have  maintained  an 
action  for  not  delivering  up  possession.  After  a  recovery  in  ejectment, 
he  might  have  recovered  mesne  profits  until  the.  day  when  the  posses- 
sion was  tendered  to  him ;  so  here  he  may  recover  rent  for  that  period. 
Craik's  possession,  being  obtained  by  and  through  the  defendants,  is  to 
be  taken  as  their  possession.  If  the  original  tenancy  had  been  from 
year  to  year,  the  defendants  would  have  been  liable  for  a  whole  year's 
rent.  Here,  the  holding  over  being  a  wrongful  one  after  the  expiration 
of  a  term,  the  plaintiff  is  entitled  to  recover  only  for  the  period  during 
which  he  was  kept  out  of  possession. 

Williams  and  Coleridge,  Js.,  concurred. 

8. 

Judgment  for  the  plaintiff  for  the  recovery  of  51. 


BROOKS  against  STUART.— p.  854. 

Assumpsit  by  indorsees  against  the  maker  of  a  promissory  note.  Plea,  that  the  promise  was  a 
joint  and  several  one  by  defendant  and  A.,  to  whom  one  of  the  plaintiffs  executed  a  release 
under  seal.  Replication,  that  the  release  was  executed  at  the  request  of  defendant,  who  after- 
wards, and  while  the  note  was  unpaid,  in  consideration  of  such  release,  ratified  his  promise,  and 
promised  to  remain  liable  to  plaintiffs  for  the  amount  of  the  note.  Held  bad,  because  it  set  up 
a  parol  exception  to  a  release  under  seal. 

To  the  same  plea,  pleaded  to  the  common  money  counts,  a  replication  traversing  both  the  joint 
and  several  promise,  and  also  the  release,  was  admitted  to  be  bad  on  sj>ecial  demurrer. 

Assumpsit  by  the  public  officer  of  a  banking  company,  (under  7  G.  4, 
c.  46,  s.  9.)  as  indorsees  of  a  promissory  note  made  by  the  defendant. 
Money  counts. 

Plea ;  that  one  Watson,  before  and  at  the  time,  &c,  was  a  partner  in 
the  said  company,  and,  as  such,  jointly  interested  with  the  other  part- 
ners in  the  company  in  the  said  causes  of  action  ;  anjj  that  the  promises 
mentioned  in  the  declaration  were  made  jointly  and  severally  by  de- 
fendant and  oue  Agar :  and  that,  after  the  making  of  the  said  promises, 
Watson  by  indenture  released  to  Agar  the  said  causes  of  action,  and 
thereby  also  released  defendant  from  the  same.    Verification. 

Replication  to  the  plea,  so  far  as  it  related  to  the  first  count,  that  Wat- 
son executed  the  release  at  the  request,  and  by  and  with  the  privity  and 
concurrence,  of  defendant,  for* the  purpose  of  releasing  Agar  from  pay- 
ment of  the  said  promissory  note,  and  from  the  cause  of  action  of  the 
company  thereupon  against  Agar;  and  that  thereupon  afterwards,  the 
note  being  still  unpaid,  in  consideration  of  the  premises  and  that  Wat- 
son had,  at  defendant's  request,  so  released  the  said  Agar,  defendant 
ratified  and  confirmed  the  promise  in  the  first  count  mentioned,  and 
promised  the  company  that  he  would  be,  and  remain,  liable  to  them  for 
the  amount  of  the  note,  as  if  the  indenture  had  not  been  made.  Verifi- 
cation. 

Replication  to  the  plea,  so  far  as  it  related  to  the  promises  in  the  other 
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counts,  that  those  promises  were  not  made  jointly  and  severally  by  de- 
fendant and  Agar,  as  therein  mentioned  ;  nor  did  Watson  release  the 
said  last  mentioned  causes  of  action.     Conclusion  to  the  country. 

Demurrer  to  the  first  replication,  assigning  for  special  causes  that  it 
was  a  departure  ;  that  it  was  double  ;  and  that  the  matter,  if  pleadable 
at  all,  should  have  been  pleaded  by  way  of  estoppel. 

Demurrer  to  the  second  replication,  assigning  for  special  causes  that 
it  was  double ;  that  it  put  in  issue  too  many  averments ;  that  it  amounted 
to  a  general  replication  de  injuria,  &c. 

Martin,  for  the  defendant.  The  banking  company,  though  enabled 
to  sue  by  their  officer,  are  not  a  corporation  ;  but  their  rights  and  liabi- 
lities remain  as  before,  just  as  if  the  individuals  who  composed  it  were 
the  plaintiffs  on  the  record ;  Hall  v.  Franklin,  3  M.  &  W.  250.  The 
release  is  therefore  an  answer.  A  release  by  one  of  several  plaintiffs 
is  a  bar  as  to  all ;  Ruddock* s  Case,  6  Rep.  25,  a.  So  a  release  to  one 
of  several,  who  are  jointly  and  severally  bound,  is  a  release  to  all ;  note 
(1)  to  Fowell  v.  Forrest,  2  Wms.  Saund.  48.  The  plea  is  therefore 
good.  Then,  as  to  the  replications,  the  first  either  founds  itself  on  th 
subsequent  ratification  as  preventing  the  effect  of  the  release,  in  whicl 
case  Cocks  v.  Nash,  9  Bing.  341,  (23  E.  C.  L.  R.  300,)  is  an  authority 
in  point  against  the  plaintiff;  or  else  it  sets  up  the  subsequent  promise 
as  a  new  ground  of  action,  in  which  case  it  is  a  clear  departure.  Such 
a  promise,  founded  on  a  consideration  properly  alleged,  might  perhaps 
be  a  good  independent  cause  of  action  ;  but  even  this  is  doubtful ;  for 
in  Hannnn  v.  Roll,  Note  (1)  to  Butler's  Co.  Lit.  232  a,  from  Lord  Not- 
tingham's MS.,  it  was  held  that  one  whose  co-obligor  had  been  released 
by  the  obligee  could  not  be  sued  on  a  new  promise  in  consideration  of 
forbearance,  (a)  As  to  the  second  replication,  it  traverses  two  distinct 
facts  alleged  in  the  plea,  viz.  the  joint  promise  and  the  release,  either  of 
'which  may  be  denied,  but  not  both.  The  law  on  this  point  is  discussed 
in  Stlby  v.  Bardons,  3  B.  &  Ad.  2,  (b)  which  shows  that  such  multifa- 
rious traverse  is  bad,  except  in  cases  where  the  replication  de  injur  id 
absque  tali,  &c.  is  applicable. 

R.  V.  Richands,  contra,  admitted  that  the  second  replication  could 
not  be  sustained.  As  to  the  first ;  the  facts  disclosed  exclude  the  ope- 
ration of  the  release.  The  cases  of  the  Statute  of  Limitations,  infancy, 
and  bankruptcy  are  analogous.  The  subsequent  promise,  which  takes 
a  case  out  of  the  statute,  is  not  a  substantive  cause  of  action ;  it  only 
defeats  the  operation  of  the  statute.  The  replication  to  a  plea  of  infancy, 
stating  a  ratification  after  full  age,  is  not  the  statement  of  a  new  cause 
of  action,  but  a  revival  of  the  original  one.  So,  in  the  case  of  bank- 
ruptcy, a  subsequent  promise  excludes  the  effect  of  the  certificate.  The 
intent  of  the  parties  is  to  be  considered  ;  and  when  the  release  of  one 
is  accompanied  by  a  contemporary  agreement  that  the  other  shall  con- 
tinue liable,  the  legal  operation  of  the  release  is  confined,  and  the  party 
is  remitted  to  his  action  on  the  original  contract.  The  reasoning  of  the 
Court  in  Irving  v.  Veitch,  3  M.  &  W.  90,  105,  supports  the  plaintiff  in 
suing  on  the  original  rather  than  any  substituted  contract.  The  matter 
pleaded  does  not  depart  from,  but  confirms  and  fortifies,  the  declare 
tion,  Com.  Dig.  Pleader, Y.  11. 

Martin,  in  reply,  was  stopped  by  the  Court. 

(a)  See  S.  C.  noro.  Hammon  v.  Roll,  March.  New  Ca.  208,  (2d  ed.) 
(6)  8ee  Parke,  J.,  Ibid.  (10,)  (23  E.  C.  L  R.  9.) 
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Lord  Denman,  C.  J.    The  replication  is  bad.     It  sets  up  a  parol  ex- 
ception to  an  instrument  under  seal. 

Littledale,  Williams,  and  Coleridge,  Js.  concurred. 

S.  Judgment  for  the  defendant. 


L  APIERRE  against  M'INTOSH.— p.  857. 

Trespass  for  entering  plaintiff's  house  and  expelling  him.  Plea,  that  plaintiff  was  an  alien  arti- 
ficer ;  that  defendant  unlawfully  agreed  to  grant,  and  plaintiff  to  take,  a  lease  of  the  house  for 
21  years ;  that  plaintiff  took  possession  on  the  faith  and  terms  of  such  agreement,  and  with  the 
view  and  intent  to  carry  the  same  into  execution,  and  not  otherwise ;  therefore  defendant  entered, 
&c.,  the  door  being  open  and  no  person  therein  of  whom  he  could  demand  possession. 

field,  that  the  plea  was  good,  as  showing  either  a  lease  void  by  stat.  32  Hen.  8,c  16 ;  or  posses- 
sion in  pursuance  of  an  illegal  agreement  for  such  a  tease ;  and  that  in  either  case  the  plaintiff 
could  not  maintain  the  action. 

Trespass  for  breaking  and  entering  plaintiffs  dwelling  house,  and 
expelling  him. 

Plea  1.  Not  Guilty.  2.  That,  before  plaintiff  had  any  thing  in  the 
said  dwelling-house,  defendant  was  seised  in  his  demesne  as  of  fee  of 
and  in  the  same ;  and  that  plaintiff,  at  the  time  of  making  the  agree- 
ment thereinafter  mentioned,  was  a  stranger  artificer  and  handicraftsman, 
to  wit,  a  boot  and  shoemaker,  born  out  of  the  obeisance  of  the  King  of 
this  realm,  to  wit,  in  the  kingdom  of  France,  and  not  a  denizen  or  natu- 
ralised :  that  before  the  said  time,  when,&c,  by  an  agreement  in  writing 
made  between  plaintiff  and  defendant,  and  signed  by  them,  it  was,  wil- 
fully and  contrary  to  the  statute  in  such  case  made  and  provided,  agreed 
by  and  between  plaintiff  and  defendant  as  follows;  that  is  to  say ;  defend- 
ant agreed  to  let  the  said  dwelling  house  to  plaintiff,  and  to  grant  a  good 
and  valid  lease  thereof  for  the  term  of  twenty-one  years  to  plaintiff',  at 
the  clear  yearly  rent  of  70/.  payable  quarterly,  to  commence  from  Mi- 
chaelmas then  next,  the  said  lease  to  contain  usual  and  proper  covenants, 
especially  to  paint,  pay  rates,  taxes,  &c:  that  plaintiff  thereby  agreed 
to  take  the  house  and  to  accept  the  said  lease  at  the  saicLrent,  &c,  and  to 
execute  a  counterpart  thereof;  the  said  lease  to  be  determinable  at  the 
expiration  of  the  first  seven  or  fourteen  years  on  the  plaintiff  giving  six 
months'  notice  thereof  in  writing:  that  thereupon,  and  before  the  said 
time  when,  &c,  defendant,  at  plaintiff's  request,  delivered  to  plaintiff 
possession  of  the  said  house,  and  plaintiff  then  took  and  continued  hi 
possession  thereof  on  the  faith  and  terms  of  the  said  agreement,  and 
with  the  view  and  intention  that  the  same  should  be  carried  into  execu- 
tion and  the  lease  granted  as  aforesaid,  and  not  otherwise ;  whereupon 
defendant  at  the  said  time  when,&c,  entered  into  the  said  house,  the 
outer  door  thereof  being  open,  and  no  person  being  therein  of  whom 
defendant  could  demand  possession  as  he  intended  to  do,  and  otherwise 
would  have  done,  and  committed  the  several  trespasses,  &c.  Verifica 
tion. 

Demurrer,  assigning  for  special  causes  that  the  instrument  was  an 
agreement  and  not  a  lease ;  that  no  permanent  estate  or  interest  passed 
to  plaintiff;  and  that  plaintiff  was  only  tenant  at  sufferance,  or  from 
year  to  year. 

C.  C.  Jones,  for  the  plaintiff.     The  question  is  whether  this  is  a  lease 
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to  a  stranger  artificer  and  handicraftsman,  and  therefore  void  by  stat. 
32  Hen.  8,  c.  16,  s.  13.  It  is  an  agreement  only,  and  no  lease.  The 
words  of  agreement  to  grant,  and  to  accept,  a  lease,  do  not  make  a  pre- 
sent demise ;  and,  although  possession  was  in  fact  given,  there  was  no 
agreement  to  do  so.  All  the  cases  are  collected  in  Doe  dem.  Pearson 
v.Ries,  8  Bing.  178,  (21  E.  C.  L.  R.  261,)  and  Staniforth  v.  Fox,  7 
Bing.  590,  (20  E.  C.  L.  R.  249.)  Unless  there  be  a  lease  within  the 
statute,  the  interest  of  the  plaintiff  under  the  agreement  is  not  avoided,  (a) 

ChandlesSy  contra.  This  is  a  lease,  and  therefore  void.  [Lord  Des- 
man, C.  J.  If  so,  why  did  you  not  plead  it  as  such,  instead  of  treating 
it  as  a  mere  executory  agreement  ?]  The  Court  will  put  the  proper 
construction  on  the  instrument.  If  it  be  only  an  agreement,  then, 
without  reference  to  the  statute,  the  plaintiff,  being  let  into  possession 
by  the  defendant,  was  tenant  at  will  to  him,  and  the  tenancy  was  de- 
termined by  the  entry  of  the  defendant.  Entry,  in  the  absence  of  the 
tenant,  is  enough  foi  this  purpose :  Co.  Lit.  55  b.  Even  a  wrongful 
entry,  without  the  consent  of  the  tenant,  is  a  determination  of  the  will : 
Com.  Dig.  Estates,  (H.  7.)  [Littledale,  J.  There  was  no  demand 
of  possession.]  It  is  stated  that  there  was  no  one  on  the  premises  of 
whom  possession  could  be  demanded ;  otherwise  the  defendant  would 
have  done  so.  A  person,  let  into  possession  under  an  executory  agree- 
ment, may  be  ejected  by  the  landlord  without  notice,  where  there  is  no 
stipulation  to  the  contrary,  and  no  payment  of  rent :  Hegan  v.  Johnson, 
2  Taunt.  148. 

C.  C.  Jonesy  in  reply.  The  plaintiff,  who  took  possession  under  an 
arrangement  collateral  to  the  agreement  for  a  future  lease,  had  a  suffi- 
cient interest  to  maintain  trespass  for  an  entry  merely  wrongful,  whether 
it  determined  the  will  or  not. 

Lord  Denman,  C.  J.  Whether  this  agreement  be  a  lease  within  the 
stat.  32  H.  8,c.  16,  or  whether  the  entry  be  sufficient  to  determiue  a 
tenancy  at  will,  may  be  doubtful;  but,  at  all  events,  the  plaintiff  does 
not  appear  to  have  any  interest  which  the  law  can  recognise,  and  he 
can  therefore  maintain  no  action. 

Littledale,  J.  Either  the  interest  of  the  plaintiff  was  by  lease,  and 
consequently  void  by  the  statute ;  or  it  was  a  tenancy  at  will  created  in 
furtherance  of  an  unlawful  agreement,  which  the  defendant  may  at  any 
time  put  an  end  to  by  entry. 

Williams,  J.  The  plea  is  good  on  the  ground  that  the  plaintiff's 
possession,  if  not  under  a  lease,  was  under  an  agreement  for  one  in 
violation  of  the  statute.  Such  being  the  case,  it  was  competent  for  the 
defendant  to  enter  and  expel  the  plaintiff. 

Coleridge,  J.  The  plea  states  an  agreement  which  was  equally 
Illegal,  whether  it  amounted  to  a  lease  or  was  only  an  agreement  for 
one.  The  possession  is  stat^l  to  have  been  delivered  to  the  plaintiff 
and  taken  by  him  "  on  the  faith  and  terms  of  the  agreement,  and  with 
the  view  and  intention  that  the  same  should  be  carried  into  execution." 
Under  such  circumstances  the  plaintiff  cannot  maintain  an  action  for 
the  re-entry  by  the  defendant. 

S.  Judgment  for  the  defendant. 

(a)  8ce  note  CO  to  Jevim  v.  Harridee,  I  Wms.  Saund.  8,  and  Co.  Lit  2  h. 
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WEEDING  against  ALDRICH.— p.  861. 

Trover  for  several  deer.  Plea,  as  to  the  conversion  of  one  deer,  that  it  was  wrongfully  on  de- 
fendant's close  doing  damage;  wherefore  defendant  seized  it  as  a  distress  ;  which  seizing  is  the 
same  conversion,  Ac.  Held,  on  special  demurrer,  that  the  plea  was  good  without  the  formal 
commencement  of  actionem  non,  or  prayer  of  judgment : 

Held  also,  (Littlkdale,  J.,  dubitante,)  that  it  sufficiently  confessed  a  conversion  in  fact,  and 
was  not  bad  as  amounting  to  the  plea  of  not  guilty,  or  as  an  argumentative  denial  of  plaintiff's 
possession ;  and  that  it  was  unnecessary  to  allege  how  defendant  disposed  of  the  distress. 

Stmble,  that  if  the  conversion,  relied  on  by  the  plaintiff,  was  not  the  seizure,  but  a  subsequent 
abuse  of  the  distress,  he  must  show  it  in  reply  to  the  plea.. 

Trover  for  two  reclaimed  deer,  and  two  other  deer. 

Plea  1.  Except  as  to  one  deer,  Not  Guilty.  2.  Except  as  before, 
actionem  non,  because,  &c,  that  the  plaintiff  was  not  possessed.  3.  As 
to  the  conversion  of  one  of  the  deer,  that  defendant  was  possessed  of  a 
certain  close,  and,  because  the  said  deer  before  and  at  the  time  when, 
&c,  was  wrongfully  on  the  said  close  doing  damage  there,  defendant 
seized  and  took  the  said  deer  in  the  said  close,  so  damage  feasant,  as  a 
distress  for  the  damage  so  done  and  doing  by  the  said  deer  as  aforesaid ; 
which  said  seizing  and  taking  is  the  same  conversion  whereof,  &c. : 
verification.  This  last  plea  had  no  commencement  with  actionem  non, 
nor  any  prayer  of  judgment.  Demurrer  to  the  third  plea,  assigning  for 
special  causes  (amongst  others)  that  it  amounted  to  the  general  issue ; 
that  it  was  an  argumentative  denial  of  an  unlawful  conversion,  and  of 
the  plaintiff's  possession  of  the  deer  at  the  time  of  commencing  the 
action;  that  the  plea  did  not  show  how  the  distress  was  disposed  of, 
and  that,  though  it  was  pleaded  to  part,  there  was  neither  actionem  non, 
nor  prayer  of  judgment.     Joinder. 

Gunning,  tor  the  plaintiff.  The  commencement  by  actionem  non, 
and  the  conclusion  by  a  prayer  of  judgment,  are  necessary  where  the 
plea  is  not  in  bar  of  the  whole  action.  Reg.  Gen.  Hil.  4  W.  4,  {General 
Rules  and  Regulations,  9.)  The  plea  is  pleaded  only  as  to  one  of  the 
deer.  The  defendant  has  inserted  the  formal  commencement  in  his  se- 
cond plea,  but  has  omitted  it  in  the  third.  [Bytes,  contra,  in  answer  to 
a  question  by  the  Court.  The  Court  of  Exchequer  have  expressed  an 
opinion  that  the  new  Rule  only  requires  the  form  of  "  actionem  non"  to 
be  adopted  where  the  plea  is  in  bar,  not  of  the  whole  action,  but  of  the 
further  maintenance  of  it ;  Putney  v.  Swann,  2  M.  &  W.  72  ;  and  there 
are  other  unreported  cases  to  the  same  effect  in  that  Court.  This  con- 
struction is  reasonable,  for,  in  the  latter  case,  the  judgment  is  different.] 
In  Putney  v.  Swann,  and  in  Bird  v.  Higginson,  2  A.  &  E.  696,  (29 
E.  C.  L.  R.  177,)  the  plea  was  to  the  whole  of  one  count.  But  the  plea 
is  also  bad  as  amounting,  either  to  the  general  issue,  or  to  a  plea  of  not 
possessed.  It  admits  no  conversion,  but  denies  it  indirectly.  The  plea 
would  have  been  bad  before  the  New  Rules ;  Hartford  v.  Jones,  3 
Salk.  366,  S.  C.  1  Ld.  Ray.  393 ;  and  is  equally  so  since.  The  facts 
pleaded  show  that  the  defendant  has  not  converted  the  deer,  but  taken 
it  in  pursuance  of  a  legal  right ;  if  so,  not  guilty  is  still  the  proper  plea. 
Owen  v.  Knight,  4  New  Ca.  54,  (33  E.  C.  L.  R.  277,)  shows  that  a  lien 
is  proper  evidence  on  a  plea  that  plaintiff  was  not  possessed,  &c. ;  and 
Scar/e  v.  Morgan,  4  M.  &  W.  270,  seems  to  show  that  it  is  admissible, 
either  on  a  plea  of  not  guilty,  or  a  plea  denying  the  property.  Samuel 
v.  Duke,  3  M.  &  W.  622,  may  perhaps  be  cited  to  show  that  facts,  jus- 
tifying a  seizure  of  goods  under  an  execution,  should  be  specially 
pleaded:  but  the  decision  on  tnat  point  was  not  riecessary;  for  the 
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STORR  against  LEE  and  Wife.— p.  868. 

Discharge  of  the  wife  under  the  Insolvent  Debtors'  Act,  7  G.  4,  c  57,  before  marriage,  u  a  bar  » 
an  action  against  husband  and  wife  in  respect  of  one  of  the  ncheduled  debts. 

Se  ruble,  that  where  a  discharged  female  insolvent  acquires  property  and  marries,  whereby  the 
property  Tests  in  her  husband,  the  statute  affords  no  remedy  by  which  it  can  be  made  available 
to  her  former  creditors. 

Debt  for  goods  sold  to  defendant's  wife  before  her  marriage.  Plea, 
that  the  wife  was  discharged  from  the  debt  under  the  act  for  the  Relief 
of  Insolvent  Debtors,  (7  G.  4,  c.  57,)  while  sole  and  unmarried.  Gene- 
ral demurrer  and  joinder. 

E.  V.  Williams,  for  the  plaintiff.  If  this  plea  is  a  bar,  there  will  be 
no  remedy  for  the  creditor  of  a  discharged  insolvent  who  marries,  what 
fver  amount  of  property  she  may  have  acquired  after  her  discharge 
No  execution  cata  be  taken  out  on  the  judgment  entered  up  against  her 
upon  the  warrant  of  attorney  given  by  her  under  sect.  57,  because,  after 
marriage,  she  can  have  no  "  ability  to  pay"  within  that  sectiou.  Sects. 
58  and  51)  are  equally  inoperative ;  for  she  cannot  assign  or  transfer 
any  bills,  notes,  or  other  property ;  and  the  interest  of  the  husband  in 
all  her  property  will  prevent  any  order  from  being  made  under  either 
of  those  sections.  Whether  the  after-acquired  property  became  vested 
in  the  insolvent  before  or  after  marriage,  is  immaterial :  in  either  case, 
the  act  provides  no  means  of  making  it  available  after  she  has  escaped 
from  her  liability  by  marriage.  If,  therefore,  the  act  provides  no  reme- 
dy, the  ordinary  remedy  at  common  law  must  attach  against  the  hus- 
band and  wife,  as  it  cannot  be  supposed  that  the  legislature  intended  to 
release  the  debt  altogether.  The  wife's  debt,  mentioned  in  her  schedule, 
is  discharged  on  the  condition  only  of  her  giving  an  available  security 
against  her  future  property.  If  it  becomes  a  nullity  by  her  marriage, 
the  consideration  for  her  discharge  fails,  and  payment  of  the  debt  may 
be  enforced  by  action.  The  plea  given  by  the  statute,  sect.  61,  is  given 
only  to  the  person  discharged,  "  and  his  or  her  heirs,  executors,  and 
administrators,"  and  not  to  any  other  person.  The  husband  has 
no  such  plea  given  to  him.  The  wife  should  therefore  plead  it 
separately,  if  she  is  entitled  to  plead  it  at  all ;  and  then  the  plain- 
tiff may  enter  a  nolle  prosequi  as  to  her,  and  proceed  against  tho 
husband ;  Bovill  v.  Wood,  2  M.  &  S.  23.  If  the  wife  had  become  in- 
solvent after  marriage,  and  had  been  discharged  under  sect  71  as  u> 
her  separate  property,  the  husband  would  have  continued  liable  by  the 
express  provisions  of  that  section ;  and  if  both  had  been  sued  for  her 
debt,  she  must  have  pleaded  separately.  Then  why  should  she  not 
plead  separately  to  this  action?  The  wife's  debt  becomes  so  completely 
the  debt  of  the  husband  that  it  is  barred  by,. and  proveable  under,  hi* 
bankruptcy ;  Miles  v.  Williams,  1  P.  Will.  249 ;  and  it  is  discharged 
by  his  insolvency ;  Lockwood  v.  Salter,  5B.&  Ad.  303,  (27  E.  C.  I~ 
R.  82.)  There  is  nothing  hard  in  holding  him  liable  here,  for  he  obtains 
this  advantage,  that,  if  the  wife  dies,  his  liability  ceases,  although  he 
may  keep  all  the  property  which  came  to  him  tlirough  her. 

JR.  V.  Richards.    The  effect  of  the  marriage  is  to  suspend  the  lia 
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bility  of  the  wife  during  coverture.  And  there  is  no  particular  hard- 
ship in  the  case ;  for  a  bon£  fide  sale  by  her  before  marriage  would 
have  equally  defeated  the  creditors.  If  she  had  acquired  no  property 
before  marriage,  it  would  be  giving  an  advantage  to  the  creditors  to 
permit  them  to  sue  the  husband,  when  the  wife  herself  could  not  have 
been  sued  while  sole.  It  is,  in  fact,  a  new  attempt  to  revive  the  lia- 
bility of  a  discharged  insolvent  by  reason  of  marriage.  As  to  the  plea 
being  given  to  the  wife  alone,  this  is,  in  point  of  law,  a  plea  by  her, 
although  the  rules  of  law  require  that  the  husband  should  be  joiued  for 
conformity.  If  she  cannot  plead  in  this  way,  she  can  have  no  plep.  at 
all,  and  must  lose  the  benefit  of  the  statute.  Lockwood  v.  Salter  was 
the  converse  of  this  case ;  and  the  plea  was  there  allowed  to  the  wife 
jointly  with  the  husband,  although  it  was  there  contended,  as  now,  that 
the  plea  was  given  only  to  the  husband. 

E.  V.  Williams,  in  reply.  The  exemption  of  the  wife  is  no  reason 
that  the  husband  should  not  be  subject  to  the  usual  liability  for  her 
debts.  There  is  nothing  in  the  act  to  extinguish  them.  [Coleridge,  J. 
Does  not  an  action  lie  against  a  husband  only  in  respect  to  the  cause 
of  action  against  his  wife  ?]  The  law  is  not  so  laid  down  :  the  rule  is, 
that  the  husband  is  liable  for  the  wife's  debts.  [Littledale,  J.  That 
is  only  a  loose  way  of  laying  down  the  same  proposition.] 

Lord  Denman,  C.  J.  The  plea  is  an  answer  to  the  action.  The 
seventy-second  section  of  the  act  was  a  provision  introduced  in  conse- 
quence of  the  decision  of  this  Court  in  Ex  parte  Deacon,  5  B.  &  Aid. 
759,  (7  E.  C.  L.  R.  253.)  It  it  be  desirable  that  liability  should  attach 
to  the  husband  or  wife  under  the  circumstances  of  this  case,  the  act 
must  undergo  still  further  amendment.  The  plea  is  given  to  the  wife 
jointly  with  her  husband ;  and  the  only  consequence  is,  that  there  may 
be  some  property  which  cannot  be  reached  under  the  act. 

Littledale,  J.  The  case  appears  to  be  one  not  contemplated  by 
the  statute.  With  respect  to  the  alleged  hardship  upon  the  creditor,  it 
may  be  said,  with  equal  justice,  that  a  different  construction  of  the  act 
might  operate  with  hardship  on  the  husband. 

Coleridge,  J.  (a)  The  case  has  been  ingeniously  argued  for  the 
plaintiff;  but  there  is  no  ground  for  the  action.  The  effect  of  marriage 
upon  property  acquired  after  insolvency  has  probably  been  overlooked; 
and  some  inconvenience  or  injustice  may  possibly  accrue ;  but  we  must 
look  solely  to  the  act  o*f  parliament.  On  complying  with  its  provisions, 
the  insolvent  was  clearly  discharged  from  all  further  liability  to  an  action 
in  respect  of  previous  debts ;  and  there  is  nothing  to  revive  the  action 
against  her,  or  her  husband,  on  the  event  of  marriage. 

S.  *  Judgment  for  the  defendant. 

(a)  Williams,  J.,  was  absent 


The  QUEEN  against  The  Recorder  of  BATH. 
(In  the  Matter  of  the  BATH  Borough  Rate.)— p.  871. 

Under  stat  5  &  6  W.  4,  c.  76,  s.  92,  the  appeal  to  quarter  sessions  against  a  borough  rate*  is 
given  only  in  the  case  of  unequal  apportionments  of  the  rate  among  the  parishes  subjected  to 
it,  or  the  total  omission  of  parishes  which  ought  to  be  so  subjected ;  no  appeal  is  given  to  per* 
sons  .aggrieved  as  individuals. 


454  Regina  v.  Recorder  of  Bath.   II.  V.  1839.  [871 

Joseph  Addison  had  obtained  a  rule  in  Michaelmas  term  last,  calling 
upon  the  recorder  of  the  city  and  borough  of  Bath  to  show  cause  why 
a  mnndamus  should  not  issue,  commanding  him  to  enter  continuances 
and  hear  the  appeal  of  W.  P.  Roberts  against  a  borough  rate  made  in 
and  for  the  sakl  borough  on  14th  July  last. 

At  the  Bath  borough  sessions  in  July,  1838,  W.  P.  Roberts,  a  rate 
payer  in  the  parish  tit  Lyncombe  and  Widcombe,  in  the  city  and  bo- 
rough of  Bath,  appealed  against  the  rate,  on  the  ground  that  it  could 
be  proved  to  be  retrospective  and  excessive,  a  part  of  it  being,  as  the 
appellant  alleged,  for  the  payment  of  a  bygone  debt.  The  appellant 
referred  to  stat.  7  W.  4  &  1  Vict.  c.  81.  The  rate  was  for  68661.  2*., 
apportioned  among  the  six  parishes  of  Bath,  of  which  Lyncombe  and 
Widcombe  was  one.  It  was  not  contended  that  the  rate  was  bad  on  the 
face  of  it,  or  improperly  apportioned.  The  necessary  notices  were 
proved  on  the  part  of  the  appellant.  The  appeal,  having  been  respited, 
came  on  for  hearing  at  the  Bath  October  sessions,  1838,  when  the  re- 
corder held  that  he  had  no  jurisdiction,  and  declined  to  hear  the  appeal. 
The  deponent  now  swore  to  the  truth  of  the  above  facts,  and  that  he 
was  aggrieved  by  the  rate.     In  Michaelmas  term  last,(a) 

Sir  Jr.  W.  Follett  and  Hodges  showed  cause.  First,  the  rate  itself 
is  not  objectionable  on  the  ground  assigned.  (On  this  point,  they  re- 
ferred to  stat.  TW.441  Vict.  c.  78,  s.  44,  Rex  v.  Sillifant,  4  A.  &  E. 
tff>4,  (31  E.  C.  L.  R.,)  Rex  v.  The  Justices  of  Flintshire,  5  B.  &  Aid. 
761,  (7  E.  C.  L.  R.,)  Rex  v.  The  Mayor,  $c,  of  Gloucester,  5  T.  R.  346, 
stat.  17  G-  2,  c.  38,  s.  4,  The  Attorney- General  v.  The  Corporation  of 
Poole,  2  Keene,  190,(ft)  and  Woods  v.  Reed,  2  Mee.  &  W.  777;  but  the 
Court  gave  no  decision.) 

Secondly,  supposing  the  rate  objectionable  on  the  ground  assigned, 
still  the  recorder  had  no  jurisdiction.  His  power  is  under  stat.  5  k  6 
W.  4,  c.  76,  8.  92,  which,  after  giving  the  council  power  to  order  the 
making  of  a  borough  rate  in  the  nature  of  a  county  rate,  enacts  that 
"  if  any  person  shall  think  himself  aggrieved  by  any  such  rate  it  shall 
be  lawful  for  him  to  appeal  to  the  recorder  hereinafter  mentioned  at  the 
next  quarter  sessions  for  the  borough  in  which  such  rate  has  been  made, 
or  in  case  there  shall  be  no  recorder  within  such  borough,  to  the  justices 
at  the  next  court  of  quarter  sessions  for  the  county  within  which  such 
borough  is  situate  or  whereunto  it  is  adjacent ;  <and  such  recorder  or 
justices,  respectively  shall  have  power  to  hear  and  determine  the  same, 
and  to  award  relief  in  the  premises,  as  in  the  case  of  an  appeal  against 
any  county  rate."  Now  the  case  of  an  appeal  against  a  county  rate 
would  be  determined  by  stat.  55  G.  3,  c.  51,  s.  14,  which  enacts  "  that 
if  the  churchwarden  or  churchwardens,  overseer  or  overseers  of  the 
poor,  or  other  inhabitant  *or  inhabitants  of  any  parish,  township,  or 
place,  whether  parochial  or  otherwise,  where  there  is  no  churchwarden 
or  overseer,  or  person  appointed  to  act  as  such,  shall  at  any  time  have 
reason  to  think  that  such  parish,  township,  or  place,  is  aggrieved  by  any 
rate  now  existing  or  hereafter  to  be  made,  either  in  pursuance  of  this 
act  or  of  any  act  or  acts  now  in  force,  whether  it  be  on  account  of  the 
proportions  assessed  upon  the  respective  parishes,  townships,  or  places 
being  unequal,  or  on  account  of  some  one  or  more  of  them  being  with- 
out sufficient  cause  omitted  altogether  from  the  rate,  or  on  account  of 

(a)  November  24th.    Before  Lord  Denman,  C.  J  ,  Pattesou  and  Williams,  Ja. 

(b)  See  p.  196. 
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such  pariah,  township,  or  place  being  rated  at  a  higher  proportion  of  the 
pound  sterling  according  to  the  fair  annual  value  of  the  rateable  pro- 
perty therein,  or  on  account  of  some  other  parish  or  parishes,  township 
or  townships,  place  or  places  being  rated  at  a  lower  proportion  of  the 
pound  sterling  according  to  the  fair  annual  value  of  the  rateable  pro- 
perty therein,  than  has  been  fixed  and  declared  by  the  justices  of  the 
pence  of  the  said  county  in  sessions  assembled,  as  the  basis  of  the  rate 
of  the  said  county,  or  on  account  of  any  other  just  cause  of  complaint 
whatsoever;  it  shall  be  lawful  for  such  churchwarden,"  &c,  "or  other 
inhabitant  or  inhabitants  where  there  is  no  churchwarden  or  overseer, 
or  person  appointed  to  act  as  such,  to  appeal  to  the  justices  of 'the  peace 
for  the  county,  at  any  general  or  quarter  sessions,  against  such  part  of 
the  rate  only  as  may  affect  the  parish  or  parishes,  township  or  townships, 
place  or  places,  which  are  unequally  rated,  or  which  shall  appear  to  be 
overrated  or  underrated,  or  omitted  altogether  from  the  rate ;  and  the 
said  justices  are  hereby  empowered  to  hear  and  finally  determine  the 
same,  and  either  to  confirm  such  parts  of  the  rate  as  have  been  appealed 
against,  or  to  correct  such  inequalities,  disproportions,  or  omissions,  as 
shall  be  proved  to  exist  therein,  in  such  manner  as  to  them  the  said 
justices  shall  appear  fair,  just,  and  equitable."  Under  this  statute,  the 
grievances  in  respect  of  which  an  appeal  is  given  are  such  only  as  affect 
a  whole  parish  in  its  relation  to  other  parishes,  that  is,  such  as  involve 
questions  respecting  the  proper  distribution  of  the  rate  ;  Rex  v.  The 
Justices  of  Westmoreland,  10  B.  &  C.  226,  (21  E.  C.  L.  R.)  The  ques- 
tion arose  in  Ilex  v.  Bond,  6  A.  &  E.  905,  (33  E.  C.  L.  It. ;)  but  that 
case  was  ultimately  decided  on  another  ground.  [Lord  Denman,  C. 
J.  There  the  notice  did  not  show  that  the  appellant  was  aggrieved : 
here  the  notices  were  correct,  as  is  admitted.]  The  nature  of  the  griev- 
ance is  not  within  the  statutes.  It  is  true,  as  was  suggested  by  Cole- 
ridge, J.,  in  Hex  v.  Bond,  that  there  may  be  boroughs  containing  only 
one  parish :  but  in  that  case  the  statutes  give  no  appeal ;  and  this  may 
have  been  intended.  Stat.  5  &  6  W.  4,  c.  76,  s.  92,  gives  indeed  the 
remedy  to  "any  person"  who  "shall  think  himself  aggrieved"  by  the 
borough  rate ;  but  that  must,  as  in  cases  under  stat.  55  G.  3,  c.  51,  s. 
14,  be  construed  with  reference  to  the  nature  of  the  grievance.  If  a 
township  which  had  no  parish  officer  were  unequally  assessed,  then  any 
inhabitant  might  appeal,  as  representative  of  the  parish,  and  aggrieved 
in  that  character.  The  word  "  overseers,"  in  stat.  5  &  6  W.  4,  c.  76, 
means,  by  sect.  142,  u  all  persons  who  execute  the  duties  of  overseers 
of  the  poor."  The  word  "  person"  must  be  understood  with  reference 
to  the  whole  object  and  effect  of  the  statute,  as  in  Cortis  v.  The  Kent 
Waterworks  Company,  7  15.  &  C.  314,  (14  E.  C.  L.  R.,)  Boyd  v.  Croy- 
don Railway  Company,  4  New  Ca.  669,  (33  E.  C.  L.  R.)  Stat.  33  G. 
3,  c.  55,  s.  1,  furnishes  an  instance  of  the  appeal  being  given  to  "  any 
person"  who  "  shall  be  aggrieved,"  where  the  parish  officers  can  be 
aggrieved  only  as  such  officers.  There  will  be  no  hardship  in  the  con- 
struction of  the  act  now  contended  for.  The  Court  of  Chancery  will 
inquire  into  an  improper  expenditure  of  the  rate ;  The  Attorney- General 
v.  The  Corporation  of  Poole,  1  Keen,  190.  Besides,  as  the  overseers 
may  now  be  required,  by  stat.  7  W.  4  &  1  Vict.  c.  81,  s.  1,  to  pay  the 
borough  rate  out  of  the  poor  rate,  the  common  remedies  applicable  to 
the  case  of  a  poor  rate  may  be  resorted  to. 

Joseph  Addison,  contra.     (The  argument  as  to  the  first  point  is 
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omitted.)  As  to  the  second  point:  assuming  that  stat.  5  &  6W.  4,  c. 
7b\  s.  92,  limits  the  appeal  to  such  cases  only  as  are  within  stat.  55  G. 
3,  c.  51,  s.  14,  still  the  present  case  is  within  both.  For  .a  rate  made 
for  a  purpose  which  is  retrospective  is  wholly  bad ;  Woods  v.  Real,  2 
Mee.  &  W.  777 ;  and  therefore  the  whole  parish,  not  the  individual 
merely,  (as  in  Rex  v.  The  Justices  of  Westmoreland,)  is  aggrieved.  But 
the  appeal  against  a  borough  rate  is  not  limited  to  cases  where  an  appeal 
would  lie  against  a  county  rate.  The  nature  of  the  relief  only  is  the 
same :  in  other  circumstances  they  differ.  The  two  rates  are  applicable 
to  different  purposes  ;  a  county  has  not,  as  a  borough  generally  has, 
any  fund  independent  of  the  rate.  In  the  case  of  a  county  rate  there 
are  many  securities  which  do  not  exist  in  the  case  of  a  borough  rate ; 
as,  for  instance,  those  provided  by  stat.  12  G.  2,  c.  29,  ss.  7,  8.  The 
legislature  cannot  have  meant  to  leave  boroughs  in  which  there  was  only 
one  parish  without  remedy  by  appeal.  Cur.  adv.  vult. 

Lord  Dbnman,  C.  J.,  in  this  vacation  (February  5th)  delivered  the 
judgment  of  the  Court.  After  stating  the  facts  of  the  case,  his  Lord- 
ship said, 

The  appellant  having  stated  several  objections  (apparently  of  con- 
siderable importance)  against  the  said  rate,  the  recorder  expressed  his 
opinion  to  be  that  he  had  no  jurisdiction  to  try  the  case  ;  and  whether 
that  opinion  is  correct  or  not  is  the  question.  And  this  depends  upon 
the  proper  construction  to  be  put  upon  stat.  5  &  6  W.  4,  c.  76,  s.  92, 
and  stat.  55  G.  3,  c.  51,  8.  14.  And  here,  as  it  seems  to  us  hardly  pos- 
sible to  suppose  it  to  have  been  the  intention  of  the  legislature  that  an 
individual  interested  and  aggrieved  should  not  have  the  power  of  ques- 
tioning the  validity  of  a  rate  at  the  sessions,  we  cannot  avoid  noticing 
with  regret  that  recourse  should  have  been  had  to  the  method  of  giving 
an  appeal  by  reference  to  another  statute,  instead  of  giving  it  plainly 
and  directly  by  the  statute  itself.  The  former  course,  however,  has 
been  pursued. 

The  ninety-second  section,  then,  of  the  first-mentioned  act,  which  au- 
thorizes the  imposition  of  a  borough  rate,  gives  an  appeal  in  the  follow- 
ing words,  as  applicable  to  the  present  case.  (His  Lordship  here  read 
the  part  of  stat.  5  &  6  W.  4,  c.  76,  s.  92,  cited  ante,  p.  873.) 

It  becomes  necessary,  therefore,  to  ascertain  with  precision  what  is 
the  relief  which  may  in  that  case  be  awarded.  And  this  depends  upon 
stat.  55  G.  3,  c.  51,  s.  14,  which  is  as  follows.  (His  Lordship  here 
read  the  section :  see  p.  873,  ante.) 

And  from  a  perusal  of  this  clause  it  is  perfectly  obvious  that  the 
appeal  is  given  to  remedy  total  omissions  of  parishes  from  the  rate,  or 
inequalities  and  disproportions  (in  relation  to  each  other)  in  their  con- 
tributions thereto,  and  nothing  else.  Individual  grievances  arising  from 
unequal  and  disproportionate  impositions  in  each  of  the  parishes,  town- 
ships, or  places,  are  nowhere  mentioned  or  even  alluded  to.  The  griev- 
ances and  complaints  of  the  whole  parish,  township,  or  place  only  are 
noticed. 

And,  accordingly,  the  appeal  is  given  exclusively  to  the  public  officer 
of  the  district  or  division,  the  churchwarden  or  overseer.  When  the 
word  "  inhabitant"  is  used,  it  is  not  to  be  understood  as  being  applicable 
to  any  individual,  but  to  such  only  as,  for  the  purpose  of  appeal,  repre- 
sents some  place  where  the  clause  supposes  neither  churchwarden  nof 
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overseer  to  exist ;  and  who  must,  therefore,  be  understood  to  be  placed 
upon  the  same  footing  as  churchwardens  and  overseers. 

The  relief,  therefore,  to  be  awarded  at  the  borough  sessions,  beinjr 
expressly  declared  to  be  such  "as  in  the  case  of  an  appeal  against  any 
county  rate,"  and  that  being  restricted  in  the  manner  we  have  seen,  we 
are  reluctantly  driven  to  the  conclusion  that  an  appeal  did  not  lie  to  the 
.quarter  sessions  of  Bath,  and  that  therefore  the  rule  must  be 

Discharged. 


ACKLAND  against  LUTLEY.— p.  879. 

Devise  to  R.  and  W.  in  trust  that  they  and  their  heirs  shall  set  and  let  the  premises,  and  out  of 
the  rents  and  profits  pay  a  debt  of  the  testator,  and  certain  legacies ;  devise,  from  and  after 
such  payment  to  J.  B.  in  fee.  Testator,  after  making  his  will,  demised  the  premises  for  a 
term,  which  did  not  expire  till  after  his  death,  and  after  payment  of  the  debt  and  legacies. 

Held,  that  the  estate  of  the  trustees  determined  when  the  debt  and  legacies  were  paid. 

A  house  was  demised,  habendum  for  twenty-one  years  from  March  25th,  1809,  paying  rent  on 
certain  days,  of  which  March  25th  was  one.  The  estate  of  which  it  formed  part  had  beep  de- 
vised by  the  landlord  to  trustees  to  receive  the  rents  and  apply  them  to  certain  purposes,  lifter 
the  landlord's  death,  and  tiefore  the  trusts  were  completely  executed,  and  during  the  tenancy, 
the  reversion  was  sold.  For  a  year  after  this  sale,  the  purchaser  received  the  rents,  but,  during 
the  subsequent  years,  from  Christmas,  1817,  to  Lady-day,  1830,  they  were  received  by  the 
trustees.  The  trusts  were  completely  executed  in  1821.  On  March  25th,  1830,  the  lessee 
came  to  the  house,  (no  one  being  therein,)  gave  the  key  to  the  trustees,  and  departed.  The 
trustee**  entered ;  and  the  purchaser,  who  had  been  present  at  the  above  proceeding,  and  had 
come  to  take  possession,  entered  also,  but  was  put  back  by  the  trustees,  and  they  remained  or 
the  nri'mi«e«. 

Held,  that  if  the  leasee's  term  had  expired  the  reversioner's  entry  would  have  been  gi>od,  not- 
withstanding the  entry  of  the  trustees.  But  that  the  term,  under  the  above  lease,  did  not 
expire  till  the  end  of  March  25th,  1830. 

Held,  also,  that  the  acta  of  the  lessee  on  that  day  did  not  necessarily  import  a  surrender  oi  a  for- 
feiture. 

Trespass.  First  count ;  for  breaking  and  entering  buildings  and 
closes  of  plaintiff  and  expelling  him,  &c. 

Second  count;  for  seizing  and  removing  plaintiff's  goods  and  chattels, 
and  placing  them  on  a  common  highway  without  his  leave. 

Tnird  count;  for  seizing  and  taking  plaintiff's  trees,  pollards,  &c,  and 
convening  the  same,  &c. 

Pleas.     1.  Not  guilty.     Issue  thereon. 

2.  To  counts  1  and  3 ;  that  plaintiff  was  not  possessed  of  the  build- 
ings, &c.  at  the  time  when,&c,  nor  were  the  trees,  &c.,the  trees,  &c.,of 
plaintiff,  in  manner  and  form,  &c. :  conclusion  to  the  country.  Issue 
thereon. 

3.  To  count  1 ;  that  the  buildings  and  closes,  at  the  time  when,  &c, 
were  the  buildings  and  closes,  soil  and  freehold  of  William  Braddick ; 
justification  as  Braddick's  servant :  verification.  Replication  ;  that  the 
buildings  aud  closes,  at  the  time  when,  &c,  were  not  the  buildings,  &c, 
soil  and  freehold  of  W.  B.,  in  manner  and  form,  &c. :  conclusion  to  the 
country.     Issue  thereon. 

4.  To  count  2 ;  that,  before  and  at  the  first  of  the  times  when,  &c, 
James  Pring  was  lawfully  possessed  of  a  certain  close  adjoining  the 
said  common  highway  f  and,  because  the  goods,  &c,  before  and  at  the 
said  time  when,  &c,  were  wrongfully  in  and  upon  the  said  close  encum- 
bering the  same,  &c;  the  plea  then  averred  that  defendant,  as  Pring's 
servant  and  by  his  command,  at  the  time  when,  &c,  took  and  seized  the 
goods  and  removed  and  placed  them  on  the  said  highway,  being  within 
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a  small  and  convenient  distance,  and  there  left  the  same  for  plaintiff's 
use,  doing  no  unnecessary  damage,  &c. :  verification.  Replication,  De 
injuria.     Issue  thereon. 

5.  To  count  2  ;  a  similar  justification  under  William  Braddick.  Re 
plication,  De  injuria.     Issue  thereon. 

6.  To  count  2  ;  a  similar  justification  under  William  Toler.  Repli- 
cation, De  injuria.     Issue  thereon. 

The  cause  coming  on  for  trial  at  the  Taunton  Spring  assizes,  1836,  a 
verdict  was  taken  for  the  plaintiff,  subject  to  the  award  of  a  barrister,  to 
whom  the  cause  was  referred,  with  liberty  to  order  a  verdict  for  either 
party,  or  a  nonsuit,  and  to  raise  any  question  of  law  on  such  award. 
The  arbitrator  awarded  as  follows. 

"  I  do  specially  find  and  state  the  following  facts.  One  James  Troake, 
being  seised  in  fee  of  the  dwelling  house,"  &c,  "and  of  the  lands,"  &c, 
"mentioned  in  the  declaration,  by  his  will,"  &c,  "  devised  the  same  as 
follows  : — To  Robert  Blackmore  and  William  Braddick  upon  the  trusts, 
and  to  and  for  the  intents  and  purposes,  thereinafter  mentioned  and  de- 
clared concerning  the  same,  that  is  to  say  :  Upon  trust  that  they  the  said 
R.  Jk  and  W.  B.  and  their  heirs  do  and  shall  set  and  let  the  said  pre- 
mises, and  out  of  the  rents  and  profits  thereof  do  and  shall  in  the  first 
place  pay  off  and  discharge  the  sum  of  121/.  10$.  6d.  which  I  do  owe  to 
Mary  Dyer  my  servant,  and  in  the  next  place  do  and  shall  pay  unto 
Mary,  Hannah,  Richard,  James  and  Joan,  sons  and  daughters  of  my 
late  nephew  Richard  Blackmore,  deceased,  the  sum  of  10/.  apiece  of  like 
.awful  money,  to  whom  I  give  the  same,  to  be  paid  unto  each  of  them 
by  iry  said  trustees  as  soon  as  the  clear  rents  and  profits  of  the  said 
premises  will  admit  of;  the  eldest  of  them  to  be  paid  first,  and  so  on  in 
.rotation  one  after  the  other.  And,  from  and  after  the  debt  due  to  Mary 
Dyer,  and  the  five  legacies  to  the  aforesaid  children  of  my  said  nephew 
Richard  Blackmore,  are  paid  off  and  discharged,  I  give,  devise  and  be- 
queath the  same  unto  John  Blackmore,  son  of  the  said  Richard  Black- 
more,  deceased,  to  hold  the  same  premises,  with  the  rights,  members,  and 
appurtenances  thereof,  unto  the  said  John  Blackmore,  his  heirs  and  as- 
signs for  ever. 

"  The  testator,  James  Troake,  died  in  1811.  Previously  to  his  death, 
he  granted  a  lease  of  the  said  premises  to  one  Thomas  Pring,  for  twenty- 
one  years  from  the  25th  March,  1809,  at  the  yearly  rent  of  30/.,  under 
which  lease  Pring  entered  and  occupied  till  his  death,  which  happened 
some  time  before  this  action  was  brought.  On  the  death  of  James 
Troake,  John  Blackmore,  the  devisee,  received  the  rent  of  the  premises 
of  Pring,  the  tenant,  till  Lady-day,  1816,  when  he  sold  the  same  to 
Richard  Ackland,  the  plaintiff,  whose  daughter  he  had  married  ;  but 
the  premises  were  not  actually  conveyed  to  the  plaintiff  till  the  12th 
July,  1817.  The  plaintiff  received  the  rent  of  Pring  from  the  time 
of  his  purchase  at  Lady-day,  1816,  till  Christmas,  1817;  when  the 
trustees,  Robert  Blackmore  and  William  Braddick,  received  the  rents 
till  the  death  of  Robert  Blackmore  in  May,  1824;  from  which  time 
William  Braddick,  the  surviving  trustee,  alone  received  the  rents  till 
Lady-day,  1829.  Robert  Blackmore,  by  his  will,  made  Edward  Lutley, 
the  defendant,  and  George  Braddick,  the  son  of  William  Braddick,  the 
other  trustee,  his  executors.  The  debt  to  Mary  Dyer  was  paid  in 
November,  1815.  The  legatees  were  all  paid  the  amount  of  they*  lega- 
cies previously  to  June  1821. 
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u  About  12  o'clock  at  noon  on  the  25th  March,  1830,  the  plaintiff, 
with  his  daughter,  the  wife  of  John  Blackmore,  went  to  the  dwelling- 
house  in  the  declaration  mentioned,  in  order  to  take  possession  of  the 
same.  No  person  was  then  residing  in  the  house  :  and  the  door  was 
locked.  The  defendant,  accompanied  by  the  aforesaid  George  Brad- 
dick,  who  attended  by  the  directions  of  his  father  William  Braddick, 
the  surviving  trustee  under  James  Troake's  will,  the  parish  constable, 
and  others,  came  also  to  the  said  dwelling-house  at  the  said  time. 
Shortly  afterwards,  James  Pring,  the  representative  of  the  original  lessee, 
Thomas  Pring,  and  who  was  the  person  in  possession  of  the  premises 
under  the  said  lease  for  twenty-one  years  from  the  25th  of  March,  1809, 
came  with  his  wife  to  the  door  of  the  dwelling-house,  saying  he  thought 
it  was'  nearly  twelve  o'clock,  and  time  to  give  up  possession  of  the 
premises.  His  wife  then  gave  him  two  keys,  which  he  handed  to  the 
defendant  and  George  Braddick,  and,  having  described  which  belonged 
to  the  outer  door  and  which  to  the  cellar,  he  and  his  wife  went  away. 
The  defendant  and  George  Braddick  then  unlocked  the  door.  The 
plaintiff  and  his  party  immediately  attempted  to  enter  the  house ;  but 
the  defendant  and  George  Braddick  ordered  the  constable  to  keepHhe 
plaintiff  and  those  with  him  from  entering  the  house,  which  they  did 
by  pushing  the  plaintiff  and  his  party  back  forcibly.  On  the  defendant 
and  George  Braddick  entering,  they  put  William  Toler  into  possession, 
saying  they  had  let  the  farm  to  him  at  35/.  per  annum ;  but  that  if, 
when  the  decree  came  down,  (alluding  to  a  suit  in  the  Court  of  Ex- 
chequer instituted  by  the  plaintiff  against  the  trustees  to  recover  pos- 
session of  the  property,)  it  was  given  in  the  plaintiff's  favour,  ihcy 
would  give  up  possession.  Upon  the  above  state  of  facts  1  do  find  and 
award  as  follows  :" — 

1.  On  the  issue  upon  the  first  plea  :  As  to 

Count  1.  For  plaintiff. 

Counts  2  and  3.     For  defendant. 

2.  On  the  second  issue.     For  defendant. 

3.  On  the  third  issue.     For  plaintiff. 

4.  On  the  fourth  issue.     For  defendant. 

5  and  6.  On  the  fifth  and  sixth  issues.     For  plaintiff. 

And  I  do  direct  that,  if  the  Court  should  be  of  opinion  that  the  issue 
joined  on  the  second  plea  should,  upon  the  facts  stated,  have  been  found 
for  the  plaintiff  instead  of  the  defendant,  and  that  the  issue  joined  on 
the  replication,  so  far1  as  the  same  applies  to  the  third  plea,  is  rightly 
found  for  the  plaintiff,  then  1  do  further  find  that  the  damages  on  such 
issues  are  35/.  And  1  do  further  direct  that,  if  the  Court  shall  be  of 
opinion  that  any  of  the  above  issues  are  wrongly  found,  then  such  iss.t«es 
shall  be  entered,  not  as  found  above,  but  according  to  the  direction  of 
the  Court. 

In  Michaelmas *term,  1837,  the  plaintiff  obtained  a  rule  to  show  cause 
why  a  verdict  should  not  be  entered  for  him  on  the  second  and  fourth 
issues.  And  the  defendant,  in  the  same  term,  obtained  a  rule  to  show 
cause  why  a  verdict  should  not  be  entered  for  him  on  the  third,  fifth, 
and  sixth  issues. 

Erie  and  Bere9  in  Michaelmas  term,  1838,  (a)  showed  cause  against 
the  former  ttile.  The  arbitrator  has  found  rightly  that  the  plaintiff  was 
not  possessed  of  the  buildings  and  closes  mentioned  in  the  second  plea 
and  that  Pring  was  possessed  of  the  close  mentioned  in  the  fourth  plea, 

(a)  November  8th.    Before  Lord  Denman,  C.  J.,  Patteeon,  Williams,  and  Coleridge,  Js. 
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dem.  Player  v.  Nicholls,  1  B.  &  C.  336,  (8  E.  C.  L.  R.  92 ;)  Warttr  v. 
Hutchinson,  1  B.  &  C.  721,  (8  E.  C.  L.  R.  199 ;)  and  Nash  v.  Coates, 
3  B.  &  Ad.  839,  (23  E.  C.  L.  R.  192,)  are  among  th«  later  cases  in 
which  a  limited  construction  has  been  put  upon  devises  to  trustees.  In 
Doe  dem.  Player  v.  Nicholls,  Baylet,  J.,  said,  "  It  may  be  laid  down 
as  a  general  rule,  that  where  an  estate  is  devised  to  trustees  for  particu- 
lar purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  execution 
of  the  trust  requires  it,  and  no  longer,  and  therefore,  as  soon  as  the 
trusts  are  satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it." 
[Patteson,  J.  The  generality  of  that  statement  has  been  somewhat 
qualified  since.]  (b) 

In  the  cases  which  may  be  cited  for  the  defendant,  greater  powers 
were  always  given  to  the  trustees  than  in  the  present  instance,  and  a 
fee  has  been  held  to  pass,  in  fulfilment  of  the  testator's  evident  inten- 
tion, and  to  protect  the  objects  of  his  bounty.  Thus  in  Doe  dem.  Tom- 
kyns  v.  Willan,  2  B.  &  Aid.  84,  the  estates  were  given  to  the  trustees 
and  their  heirs,  upon  trust  to  demise  for  any  term  they  should  think 
proper.  In  Doe  dem.  Keen  v.  Walbank,  2  B.  &  Ad.  554,  (22  E.  C.  L. 
R.  139,)  the  leasing  power  was  even  larger.  Here  the  devise  is,  only, 
to  Robert  Blackmore  and  William  Braddick,  upon  trust  that  they  and 
their  heirs  "  do  and  shall  set  and  let  the  said  premises,"  and  make  certain 
payments  out  of  the  rents  and  profits.  In  Doe  dem.  Booth  v.  Field,  2  B 
&  \i.  564,  (22  E.  C.  L.  R.  139,)  the  trustees  were,  ultimately,  to  con- 
vey the  fee.  In  Doe  dem.  Pees  v.  Williams,  2  M.  &  W.  749,  the  real 
property  was  to  be  equally  divided  by  them  between  the  testatrix's 
graud-nieces,  which  was  equivalent  to  a  direction  to  convey.  And  in 
Doe  dem.  Shelley  v.  Edlin,  4  A.  &  E.  582,  (31  E.  C.  L.  R.  143,)  the 
trustte  might  have  had  to  convey  the  fee.  Many  of  the  prior  decisions 
are  commented  upon  in  that  case,  and  the  general  rule  explained  and 
confirmed.  If  the  trustees,  in  a  case  like  the  present,  took  a  fee,  it 
would  at  most  be  only  a  fee  determinable  when  the  trusts  had  been 
discharged,  as  was  held  in  Wellington  v.  Wellington,  4  Burr.  2165, 
cited,  Fearne,  Cont.  Rem.  450,  note  (b)  (9th  ed.)  and  Doe  dem.  Prune 
v.  Martyn,  8  B.  &  C.  497,  (15  E.  C.  L.  R.  276.)  In  that  part  of  the 
present  will  where  the  testator  intended  to  give  a  fee,  he  has  expressed 
that  intention  in  proper  words,  devising  to  John  Blackmore,  "  his  heirs 
and  assigns  for  ever." 

Eric  and  Bere,  contri.  The  trustees  took  a  fee  under  the  will. 
The  intention  that  they  should  do  so  is  implied  by  the  mention  of 
"  heirs,"  though  the  devise  is  not  directly  to  the  trustees  and  their  heirs. 
The  want  of  such  an  express  devise  is  not  material  if  the  intent  be 
clear;  Com.  Dig.,  Devise,  (N.  4;)  Shaw  v.  Weigh,  2  Stra.  798.  Al- 
though the  decisions  are  not  uniform  on  the  effect  of  a  power  to  "  set 
and  let,"  the  result  of  the  later  authorities  is  that,  where  the  words  will 
carry  a  fee,  ania  power  of  demising  is  given,  to  which  the  Court  can- 
not see  a  clear  limit,  an  estate  in  fee  is  held  to  pass.  Jones  v.  Morgan, 
1  Bro.  Ch.  Ca.  206 ;  Wright  v.  Pearson,  1  Eden's  Ca.  Chanc.  119;  Gib- 
son v.  Lord  Montfort,  1  Ves.  sen.  485,  and  Doe  dem.  Beezley  v.  Wood- 
home,  4  T.  R.  89,  show  the  rules  which  determiue  the  quantity  of  in- 
terest vesting  in  trustees  to  whom  lands  are  devised  for  specific  pur- 
poses ;  and  these  cases  favour  the  construction  which  gives  the  larger 
estate.  In  Carter  v.  Barnadislon,  1  P.  Wms.  505,  509,  where  an  in- 
terest short  of  a  fee  simple  was  held  to  pass,  the  testator  had  merely 
(6;  See  Doe  dem.  Shelly  v.  Edlin,  4A.&E.  689,  (31  E.  C.  L.  R.  143.) 
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directed  that  his  executors  (not  mentioning  their  heirs)  should  receive 
the  profits  of  his  real  estate  for  the  payment  of  his  debts  and  legacies. 
Lord  Say  and  Seal  v.  Lady  Catherine  Jones,  3  Bro.  P.  C.  113,  (a)  has 
been  remarked  upon  as  a  case  by  itself,  (b)  In  Doe  dem.  White  v. 
Simpson,  5  East,  162,  there  were  no  words  of  inheritance  ;  the  estate 
given  to  the  trustees  was  continued  in  the  executors  and  administrators 
of  the  survivor.  The  decision  in  Shapland  v.  Smith,  1  Bro.  Ch.  Ca. 
75,  proceeded  on  reasons  which  do  not  apply  here. 

The  most  important  cases  in  which  a  question  like  the  present  turned 
upon  a  leasing  power,  are  Doe  dem.  Tomkyns  v.  Willan,  2  B.  &  Aid. 
84,  and  Doe  dem.  Keen  v.  Walbank,  2  B.  &  Ad.  554,  (22  E.  C.  L.  R. 
139,)  and,  according  to  these,  if  the  Court  cannot  clearly  ascertain 
that  less  than  an  estate  in  fee  will  suffice  for  the  full  exercise  of  the 
power,  a  fee  will  vest.  Tn  Doe  dem.  Tomkyns  v.  Willan,  Hoi^ 
royd,  J.,  says:  "The  estate  is  given  to  them"  (the  trustees)  "and 
their  heirs  in  trust,  and  among  other  trusts  is  one,  that  they  should  <  de- 
mise all  the  freehold  estates  for  any  term  they  should  think  proper.'  " 
"  The  leases  were  to  operate  out  of  the  estate  given  to  the  trustees 
themselves.  Now  such  leases  could  not  be  valid,  unless  they  took  an 
estate  more  than  commensurate  with  their  duration  ;  and  as  by  the  will 
they  have  the  right  to  grant  leases  for  any  term  of  years,  it  follows,  that 
in  order  to  make  such  leases  valid,  they  must  take  an  estate  in  fee.  It 
cannot  depend  upon  subsequent  events,  whether  they  are  to  take  an 
estate  in  fee  or  not,  because  they  must  take  that  estate  in  the  first  in- 
stance, on  the  death  of  the  testator."  And  Abbott,  J.  assigned  as  a 
reason  for  his  judgment  that  he  was  unable  "clearly  to  see  what  less 
estate  than  the  fee  the  trustees  took,  or  even  what  less  estate  would 
satisfy  all  the  objects"  of  the  will.  The  principles  which  guided  the 
Court  in  that  case  were  expressly  adopted  in  Doe  dem.  Keen  v.  Wal- 
bank, 2  B.  &  Ad.  564,  (22  E.  C.  L.  R.  142.)  And  in  the  earlier  case  of  Gib- 
son v.  Lord  Montfort,  1  Ves.  sen.  485,  491,  where  trustees  were  held  to 
take  the  whole  legal  estate,  Lord  Hardwicke  said, "  Here  are  purposes  to 
be  answered,  which  by  possibility  (and  that  is  sufficient)  cannot  be 
answered,  without  the  trustees  having  a  fee."  [Patteson,  J.  In 
Stanley  v.  Stanley,  16  Ves.  491,  the  devise  was  to  trustees  and  their 
heirs,  on  trust  that  they,  and  the  survivor,  and  the  heirs  of  the  survivor, 
should  receive  the  rents  and  profits  till  T.  M.  should  attain  the  age  of 
twenty-one,  and  immediately  afterwards  should  convey  to  certain  uses': 
and  they  were  held  to  take  an  estate  determinable  on  T.  M.  attaining 
twenty-one.]  That  decision  is  at  variance  with  Doe  dem.  Shelley  v. 
Edlin,  4  A.  &  E.  582,  (31  E.  C.  L.  R.  143,)  and  Doe  dem.  flees  v.  Wil- 
liams, 2  M.  &  W.  749.  In  Doe  dem.  Pratt  v.  Timins,  1  B.  &  Aid. 
530,  where  the  trustee  was  held  to  take  only  till  the  heir  at  law  attained 
twenty-one,  the  opinion  of  the  Court  seems  to  have  been  that  at  that 
period  the  legal  and  equitable  estate  vested  in  the  heir-at-law  without 
the  form  of  a  conveyance.  • 

Here,  however,  it  appears  that  the  power  to  lease  must  have  existed 
in  the  trustees  on  March  25th,  1830:  for,  as  Pring  was  in  possession  he- 
fore  the  testator's  death,  for  a  term  extending  to  Lady  Day,  1830,  the 
power,  if  it  did  not  then  take  effect,  was  nugatory ;  and  it  would  be 

(a)  Lady  Janes  v.  Isnrd  Say  and  Seal.  8  Vin.  Abr.  262,  tit  Devise  (C.  b,)  pi.  19. 

(b)  See  Doe  dem.  While  v.  Simptrn,  5  East,  162 ;  Harton  t.  Harton,  7  T.  R,  652 ;  Kenrich 
T.  Lord  William  Bcauclerk,  3  B.  &  P.  1 7ft. 
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sufficient,  for  the  purposes  of  the  present  case,  if  the  trustees  had,  at  thai 
time,  an  interest  of  any  duration. 

It  cannot  be  contended  that  the  trustees  took  a  determinable  fee;  be- 
cause the  devise  over  to  John  Blackmore  would,  in  that  case,  be  too  re- 
mote, and  void,  according  to  the  judgment  of  Lord  Hardwicke,  in 
Bagshawv.  Spencer,  1  Ves.sen.  142, (seep.  134,) being  postponed  till  after 
payment  of  the  debt  and  legacies.  It  is  true  that  those  payments  were, 
in  point  of  fact,  all  made  before  June,  1821 :  but,  if  the  devise  was  void 
in  its  creation,  subsequent  events  could  not  make  it  valid ;  Goodman  v. 
Goodwrighl  dem.  Williams,  2  Burr.  873. 

(Crowder  mentioned  Doe  dem.  Cadogan  v.  Ewart,  7  A.  &  E.  636, 
(34  E.  C.  L.  R.  187,)  as  a  case  in  which  the  interest  of  trustees  in 
estates  devised  for  the  purposes  of  the  trusts,  had  been  lately  con- 
sidered.) Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  Af- 
ter stating  the  substance  of  the  rules,  and  the  material  facts  found  by 
the  arbitrator,  his  Lordship  said, 

The  greater  question  arose  on  the  defendant's  pleas,  that  Braddick 
was  possessed,  and  that  Toler  was  possessed,  which  the  arbitrator  found 
against  him,  thereby  affirming  the  plaintiff's  title  as  a  purchaser  from 
J.  Blackmorp  and  denying  that  of  the  trustees.  We  think  the  award 
clearly  right  in  this  respect.  The  case  most  relied  on  for  the  opposite 
doctrine  is  Doe  dem.  Tomkyns  v.  fVillan,  2  B.  &.  Aid.  84,  recognised 
by  some  more  recent  decisions,  in  which  the  circumstance  of  .the  trus- 
tees having  power  to  lease  at  their  discretion  was  relied  on  by  the  Court 
as  showing  the  testator's  intention  to  vest  an  absolute  fee  in  them. 
Here  it  is  true  they  have  power  to  set  and  let,  a  power  which,  (it  was 
ingeniously  observed,)  as  Pring's  lease  would  not  expire  till  1S30,  could 
not  be  acted  upon  till  after  that  period.  But  it  is  not  found  by  the 
award  that  Pring's  lease  was  in  existence  when  the  will  was  made : 
and,  if  it  were,  not  only  is  the  whole  power  of  the  trustees  limited  to 
the  purpose  of  paying  the  specified  debt  and  legacies,  but  the  estate  is 
expressly  given  over  when  they  are  paid.  Now  that  event  happened 
in  IS21.  It  may  be  added  that  there  might  have  been  a  necessity  for 
creating  a  term  for  payment  of  the  debts  and  legacies,  for  which  pur- 
pose the  power  might  have  been  given. 

We  are  next  to  consider  whether  the  arbitrator  was  right  in  finding 
that  the  plaintiff  was  not  possessed,  and  that  Pring  the  lessee  was  pos- 
sessed. The  acts  done  by  Pring  are  equivocal ;  and  they  do  not  neces- 
sarily import  either  surrender  or  forfeiture  of  the  term.  But  the  plain 
tiff,  who  was  entitled  to  the  reversion,  actually  entered ;  and  that  entry 
was  good  if  the  term  had  then  expired,  i.  e.  at  12  o'clock  in  the  day-time 
on  the  25th  day  of  March,  1830.  Four  cases  were  quoted  to  show  that 
it  had  expired  with  the  preceding  day :  Hatter  v.  Jlsh,  1  Lord  Ray.  S4; 
Fitzhugh  v.j)cnnington,  2  Lord  Ray.  1094;  Thomas  v.  Desanges,  2 
B.  &  Aid.  5S6 ;  Grimman  v.  Legge,  S  B.  &  C.  324,  (E.  C.  L.  R.  229.) 
Of  these  cases  the  first  named  alone  applies  in  any  degree  to  the  point ; 
and  that  is  disposed  of  by  Lord  Mansfield's  observations  in  his  admi- 
rable judgment  in  Pugh  v.  The  Duke  of  Leeds,  2  Cowp.  714,  to  the 
principle  of  which  we  fully  adhere.  The  general  understanding  is, 
that  terms  for  years  last  during  the  whole  anniversary  of  the  day  from 
which  they  are  granted.  Indeed,  if  this  were  otherwise,  the  last  day. 
on  which  rent  is  almost  uniformly  made  payable,  would  be  posterior  ti- 
the lease.     We  think  therefore  that  both  rules  must  be  discharged. 

Rule  discharged. 
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SWANWICK  and  Another  against  SOTHERN  and  Others.— p.  895. 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the  handing  of  a  delivery  order  to  the 
vendee,  and  transfer  of  the  goods  to  him  in  the  warehouseman's  bond,  will  not  vest  the  pro- 
perty in  him,  if  something  remains  to  be  done  for  the  purpose  of  ascertaining  the  identity  or 
quantity  of  the  goods ;  as  the  weighing  of  an  article  forming  part  of  a  bulk,  and  sold  by 
weight. 

But,  if  the  identity  and  quantity  are  ascertained,  as  where  the  oats  in  a  particular  bin,  which 
contains  nothing  else,  are  sold,  and  a  bill  accepted  at  th*  same  time  for  the  price,  the  property 
▼eats,  and  the  vendor  cannot  afterwards  stop  in  transitu.  Although  the  delivery  order  de- 
scribes the  goods  by  the  weight  as  well  as  the  bin  ("  1028  bushels  of  oats  in  bin  40,")  and 
directs  the  warehouseman  to  weigh  them  over. 

Trover  for  1028  bushels  of  oats.  Pleas.  1.  Not  Guilty.  2.  That  the 
oats  were  not  the  property  of  the  plaintiffs  in  manner  and  form,  &c. 
Issues  thereon.  On  the  trial  before  Patteson,  J.,  at  the  Liverpool 
Spring  assizes,  1S37,  the  material  facts  appeared  to  be  as  follows.  The 
plaintiffs  were  cornndealers  at  Manchester ;  the  defendants  carried  or 
the  business  of  wharfingers  at  the  Duke's  Quay,  in  the  same  town. 
The  oats  in  question,  being  in  a  warehouse  of  the  defendants,  were  sold 
by  Turner  and  Co.,  (a)  the  owners,  to  John  Marsden,  and  the  following 
delivery  order  given,  addressed  to  the  warehouse  keeper. 

"Mr.  Wm.  Eaton,  Duke's  Quay, 

"  Deliver  Mr.  John  Marsden  1028if  bushel  oats,  bin  40.  0.  W., 
and  you  will  please  weigh  them  over  and  charge  us  the  expense. 
Oct.  3d,  1836.  Joseph  Turner  and  Co. 

The  warehouse  keeper  entered  this  order  in  his  book :  and  on  Octo- 
ber 5th  he  received  the  following  order  from  Jolin  Marsden. 

9 

"  Mr.  Wm.  Eaton,  Duke's  Quay. 

"  Deliver  Messrs.  Swanwick  and  Hall  1028^f  bushel  oats  in  bin  40. 
O.  Warehouse ;  and  let  them  be  weighed  over  and  send  a  note  up :  I 
will  see  it  paid. 

"  Fr.  and  Jno.  Marsden, 

"Manchester,  5th  Oct.  1836." 

Swanwick  and  Hall,  the  plaintiffs,  accepted  a  hill  drawn,  by  Mars- 
den, October  7th,  1836,  for  the  value  of  the  oats,  which  was  duly 
honoured.  Eaton  entered  the  order  of  October  5th  in  his  book,  and 
said  to  the  party  delivering  it,  that  all  would  be  right,  and  he  would 
attend  to  the  order.  The  oats  were  transferred  to  the  plaintiffs  in  the 
defendants'  books,  but  without  weighing  over.  There  were  no  oats  in 
bin  40  but  the  quantity  mentioned  in  the  order.  Eaton  stated,  at  the 
trial,  that  from  the  5th  to  the  12th  of  October  the  oats  woi^d  have  been 
delivered  to  the  plaintiffs  if  required.  Marsden  becoming  insolvent, 
Turfier,  on  October  12th,  gave  the  defendants  notice  not  to  part  with  the 
oats;  and,  on  the  14th,  the  defendants  gave  them  up  to  Turner  on  an 
indemnity.  At  that  time,  and  not  before,  they  were  weighed  over,  and 
they  were  found  to  be  two  bushels  short  of  the  weight  mentioned  in  the 
orders.     It  was  proved  at  the  trial  that  the  defendants  did  not  consider 

(a)  The  contracts  between  Turner  and  Marsden,  and  Marsden  and  the  plaintiffs,  were  referred 
to  in  the  ensuing  argument ;  but  their  terms  were  not  stated  to  the  Court     See  p.  900,  EP*^' 
VOL.  XXXVI. — 30 
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themselves  bound  to  weigh,  and  were  not  used  to  weigh,  till  delivery, 
wheu  the  grain  was  weighed  to  ascertain  any  loss  of  quantity.  The 
question  was,  whether,  without  weighing,  the  property  was  sufficiently 
transferred  to  vest  in  the  plaintiffs;  or  whether,  on  October  14th,  Tur- 
ner still  had  a  right  to  stop  in  transitu.  Patteson,  J.,  thought  that,  on 
the  above  state  of  facts,  the  plaintiffs  were  entitled  to  recover,  but  he 
gave  leave  to  move  for  a  nonsuit ;  and  the  plaintiffs  had  a  verdict.  In 
Easter  term,  1837,  a  rule  nisi  was  obtained  for  a  nonsuit  or  a  new  trial. 
In  Hilary  term,  1839,  (b) 

Cresswell  and  Tomlinson  showed  cause.  No  weighing  was  neces- 
sary, in  this  case,  to  vest  a  right  in  the  plaintiffs ;  as  between  them  and 
the  defendants,  at  least,  the  attornment  of  the  defendants'  warehouse- 
man was  of  itself  conclusive  :  Stonardv.  Dunkin,  2  Camp.  344;  Har- 
man  v.  Anderson,  2  Camp.  243 ;  Lucas  v.  Dorrien,  7  Taunt.  278,  (2  E. 
C.  L.  R.  105;)  Barton  v.  Boddington,  1  Car.  &  P.  207,  (11  E.  C.  L. 
R.  3f»9;)  Gosling  v.  Bfrnie,  7  Bing.  339,(20  E.  C.  L.  R.  153;)  Holly. 
Griffin,  10  Bing.  246,  (25  E.  C.  L.  R.  118;)  which  cases  agree  in  principle 
with  Dixon  v.  Hamoud,  2  B.  &  Aid.  310;  and  Huwes  v.  Watson, 2  B. 
&  C.  540,  (9  E.  C.  L.  R.  170.)  Even  if  this  had  been  a  question  between 
vendor  and  vendee,  it  might  be  contended,  on  the  authority  of  White- 
honse  v.  Frost,  12  East,  614,  that  the  transaction  here  proved  made  the 
sale  and  delivery  complete,  there  being  an  order  for  the  transfer  of  a 
specific  quantity  of  goods,  and  that  order  accepted  ;  and,  consequently, 
that  no  question  as  to  the  right  of  stopping  in  transitu  could  any  longer 
arise.  And,  further,  the  goods  here  were  transferred  as  a  pledge  for  a 
specific  sum  of  money  advanced  by  the  plaintiffs;  the  defendants  held 
the  oats  in  trust  for  them,  and  no  longer  subject  to  the  control  of  Turner 
&  Co.:  Haille  v.  Smith,  1  Bos.  &  P.  563,  recognized  iu  Patten  v 
Thompson,  5  M.  &  S.  350.  Shephy  v.  Davis,  5  Taunt.  617,  (1  E.  C. 
L.  R.  211,)  was  cited  in  moving  for  the  present  rule.  There  ten  tons 
of  hemp,  in  the  hands  of  a  wharfinger,  were  sold,  and  an  order  given, 
directing  him  to  weigh  and  deliver,  and  the  property  was  held  not  to 
pass  before  weighing;  but  the  ten  tons  were  part  of  a  larger  mass,  and 
weighing  was  necessary  to  ascertain  what  was  to  be  delivered.  And  in 
Hanson  v.  Meyer,  6  East,  614,  a  similar  case,  also  cited  in  moving,  it 
could  not  be  ascertained,  without  weighing,  what  quantity  of  goods  the 
purchaser  was  to  receive,  and  for  what  sum  he  was  to  give  a  bill  accord- 
ing to  the  contract :  and  therefore  weighing  was  held  a  condition  prece- 
dent to  the  vesting  of  the  property.  This  view  of  the  case  was  relied 
upon  in  Hawes  v.  Watson,  where  both  Hanson  v.  Meyer,  and  Shepley 
v.  Davis  were  cited.  Here  the  purchasers  contracted  for  a  specific  par- 
cel of  goods,  namely,  all  the  oats  which  were  lying  in  a  certain  bin,  and 
gave  their  acceptance  for  the  price. 

Wightman  and  W.  H.  Watson,  contra.  It  is  not  disputed,  on  t»ie  de- 
fendants' part,  that,  if  there  had  been  a  general  unqualified  delivery 
order,  received  and  accepted  by  their  agent,  even  without  a  transfer  in 
their  books,  Turner  &  Co.  would  have  lost  their  property  in  these  goods, 
and  could  not  have  stopped  them  in  transitu.  But  the  order  here  was, 
u  Deliver  to  S.  and  H.  1028  ^f  bushels  of  oats  in  bin  40,  and  let  them  be 
weighed  over  and  send  a  note  up  :  I  will  see  it  paid."  It  does  not  ap- 
pear that  the  plaintiffs  were  bound  to  take  them  if  they  exceeded  or  fell 

(6)  January  25th.    Before  Lord  Denman,  C.  J.,  Littledale,  Patteson,  and  Williams,  Js. 
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short  of  the  bulk  contracted  for  ;  and  weighing  was  necessary  to  ascer- 
rain  whether  they  did  exceed  or  fall  short.  They  did,  in  fact,  when 
weighed,  fall  short  of  the  quantity  named.  [Williams,  J.  Was  not 
the  quantity  designated  by  its  forming  the  contents  of  a  particular  bin? 
Littledale,  J.  If  they  were  to  take  all  that  that  bin  contained,  weigh- 
ing seems  to  have  been  immaterial.]  The  bargain  was  for  1028i|  bush- 
els. It  cannot  be  contended  that  the  purchasers  were  bound  to  take  the 
oats,  however  much  they  might  fall  short  of  that  quantity ;  and,  if  they 
might  have  refused  them  for  deficiency,  then  weighing  was  essential  to 
the  completion  of  the  sale.  [Patteson,  J.  Within  what  time  do  you 
say  that  the  weighing  must  have  taken  place  ?  None  was  specified. 
In  Shepley  v.  Davis,  a  time  was  pointed  out  within  which  the  goods 
must  have  been  weighed  and  delivered.]  Here,  either  party  might,  at 
any  time,  have  required  that  the  oats  should  be  weighed.  The  case 
falls  within  the  principle  of  Hanson  v.  Meyer,  6  East,  614 ;  Busk  v.  Da- 
vis, cited  in  Shepley  v.  Davis,  5  Taunt.  622,  note  (a),  S.  C.  2  M.  &  S. 
397 ;  Shepley  v.  Davis,  and  Withers  v.  Lyss,  4  Camp.  237.  Some- 
thing remained  to  be  done  between  the  vendor  and  vendee  to  ascertain 
what  was  to  be  delivered  ;  and  therefore  there  had  been  no  complete 
transfer.  If  Turner  is  divested  of  his  property  in  the  oats,  it  ought  to 
be  in  his  power  to  sue  Marsden  on  the  contract  between  them:  but  the 
facts  would  not  support  an  action  by  Turner  against  Marsden. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  turns  upon  the  construction  of  two  delivery 
orders.  [His  Lordship  then  read  the  orders  set  out,  p.  321,  antfc.]  The 
oats  were  all  that  were  in  bin  40.  They  were  transferred  to  the  plain- 
tiffs in  the  defendants'  books,  but  never  weighed  over.  The  plaintiffs 
had  accepted  a  bill  for  the  price,  which  they  duly  honoured.  On  Mars- 
den's  failure,  Messieurs  Turner  sought  to  stop  them ;  and  the  only  ques- 
tion is,  whether  weighing  over  was  in  this  case  necessary,  in  order  to 
vest  the  property  in  the  plaintiffs  and  defeat  the  stoppage  in  transitu. 
Neither  of  the  contracts  of  sale  were  given  in  evidence. 

Tne  cases  on  this  subject  establish  the  principle  that,  wherever  any 
thing  remains  to  be  done  by  the  seller,  which  is  essential  to  the  comple- 
tion of  the  contract,  a  symbolical  delivery  by  transfer  in  the  wharfinger's 
books  will  not  defeat  the  right  of  stoppage  in  transitu  as  between  buyer 
and  seller.  Hanson  v.  Meyer,  6  East,  614  ;  Shepley  v.  Davis,  5  Taunt 
6 1 7,  ( 1  E.  C.  L.  R.  2 1 1 ;)  Busk  v.  Davis,  2  M.  &  S.  397,  abundantly  show 
this.  Therefore,  if  part  of  a  bulk  be  sold,  so  that  weighing  or  separa- 
tion is  necessary  to  determine  the  identity  or  individuality  (as  Lord 
Ellenborough  expresses  it  in  Busk  v.  Davis)  of  the  article,  or  if  the 
whole  of  a  commodity  be  sold,  but  weighing  is  necessary  to  ascertain 
the  price,  because  the  quantity  is  unknown,  the  weighing  or  measuring 
must  precede  the  delivery ;  and  the  symbolical  delivery  without  such 
weighing  will  not  be  sufficient. 

But  where  the  identity  of  the  goods  and  the  quantity  are  known,  the 
weighing  can  only  be  for  the  satisfaction  of  the  buyer,  as  was  held  in 
Hammond  v.  Anderson,  1  New  Rep.  69 ;  and  in  such  case  the  transfer 
in  the  books  of  the  wharfinger  is  sufficient.  We  are  of  opinion  that 
the  present  case  is  of  the  latter  description,  and  that  this  property  passed 
as  between  buyer  and  seller.     We  have  therefore  no  occasion  to  re»° 
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to  the  doctrine  of  estoppel,  which  is  strongly  enforced  in  Hawes  v.  Wat- 
son, 2  B.  &  C.  540:  but  we  do  not  mean,  in  so  saying,  to  cast  any  doubt 
upon  the  authority  of  that  case.  Under  these  circumstances,  the  rule 
for  a  nonsuit  must  be  discharged. 

Rule  discharged. 


The  QUEEN  against  The  Poor  Law  Commissioners  for  ENGLAND 

and  WALES. 

In  the  Matter  of  the  STRAND  Union.— p.  901. 

Where  the  Poor  Law  Commissioners,  by  order  under  stat  4  6c  5  W.  4,  c  76,  s.  36,  formed 
several  parishes  into  a  union,  but  the  parishes  were  not  united  for  the  purpose  of  rating,  and 
one  of  the  parishes,  before  the  issuing  of  such  order,  had  been  governed  by  a  local  act,  ( 10  6. 
4,  c.  lxviii.,)  which  directed  that  the  vestrymen  of  such  parish  ghoul*  assess  and  lay  the  pool 
rates  and  appoint  a  collector, 

Held,  that  the  Poor  Law  Commissioners  could  not,  by  order  made  under  stat.  4  &  5  W.  1,  c 
76.  s.  46,  direct  the  appointment  of  a  collector  of  poor  rates  to  act  within  such  parish. 

Cn  vnnell,  in  Michaelmas  term,  1837,  obtained  a  rule,  calling  on  the 
Poor  L:iw  Commissioners  to  show  cause  why  a  certiorari  should  not  issue 
to  remove  into  this  Court  certain  orders  and  regulations  made  by  them, 
dated  March  7th,  1836,  directing,  among  other  things,  that  the  guardians 
of  the  poor  of  the  Strand  Union  should  (subject  to  the  approbation  of 
the  commissioners)  appoint  a  person  to  perform  the  duties  in  the  said 
orders  and  regulations  specified  to  belong  to  the  office  of  collector  of 
rates  in  the  several  parishes  within  the  said  union.  The  rule  was  moved 
for  at  the  instance  of  Donald  Coghillj  collector  of  the  poor's  rate  for  the 
parish  of  St.  Paul,  Covent  Garden,  Middlesex. 

The  grounds  of  this  application,  stated  in  a  notice  served  on  the  com- 
missioners, (pursuant  to  stat.  4  &  5  W.  4,  c.  76,  s.  106,)  were,  1.  That 
the  duties  of  a  collector  of  rates  do  not  come  within  the  description  of 
the  objects  or  purposes  for  which  paid  officers  are  authorized  to  be  ap- 
pointed under  the  direction  of  the  commissioners  by  stat.  4  &  5  W.  4, 
c.  76,  s.  46 ;  and  that  the  appointment  of  collector  of  rates  is  not  in 
any  way  authorized  or  directed  to  be  made  by  that  statute.  2.  That 
the  right  to  appoint  a  collector  of  the  poor's  rate  in  and  for  St.  Paul, 
Covent  Garden,  is  ascertained  and  governed,  among  other  things,  by  a 
certain  act  of  parliament,  &c,  (10  G.  4,  c.  lxviii.,  local  and  personal, 
public,(a)  and  that  such  right  is  still  vested  in  the  vestrymen  of  the  said 

(a)  Stat  10  G.  4,  c.  lxviii.,  local  and  personal,  public,  is  entitled  "An  Act  to  repeal 
several  acts  relating  to  the  parish  of  St  Paul  Covent  Garden,  in  the  county  of  Middlesex; 
and  for  making  better  provision  for  the  regulation  of  the  affairs  of  the  said  parish."  Sect. 
19  enacts,  That  the  vestrymen  "  may  from  time  to  time,  at  any  of  their  meetings,  elect  and 
appoint  all  such  officers,  medical  and  other  attendants,  servants,  and  persons,  (excepting 
beadles  and  watchmen),  as  they  shall  think  proper  for  carrying  this  act  into  execution ; 
and  also  may  from  time  to  time  suspend  or  displace  such  officers,  medical  and  other 
attendants,  servants,  and  persons,  ("except  as  aforesaid,)  or  any  of  them,  and  appoint 
others  in  the  room  of  those  suspended  or  displaced ;  and  out  of  the  moneys  to  be  received 
under  this  act  may  pay  such  salaries  or  allowances  to  the  said  officers,  medical  and  other 
attendants,  servants,  or  other  persons,  as  they  shall  think  reasonable ;  and  the  said  com- 
mittee-men shall  and  tbey  are  hereby  required  to  take  sufficient  security  from  every  trea- 
surer, collector,  or  other  receiver  of  money,  to  be  appointed  under  this  act,  for  the  faithful 
execution  of  his  office,  and  may  also  take  euoh  security  from  any  other  officer  as  they  shall 
think  reasonable." 

Sect  55  enacts,  "  That  from  and  after  the  passing  of  this  aot  three  equal  pound  rates 
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parish  under  the  provisions  of  that  act,  and  the  said  vestrymen  are  the 
only  proper  persons  who  ought  to  appoint  such  collector  in  and  for  the 
said  parish. 

It  appeared,  on  affidavit  in  support  of  the  rule,  that  after  the  passing 
of  the  above  local  act,  and  in  pursuance  of  it,  a  collector  appointed  by 
the  vestrymen  collected  the  poor's  rate  until  25th  March,  1836,  when, 
by  virtue  of  a  warrant  of  the  commissioners,  dated  February  22d,  1836, 
the  parish  was,  with  others  mentioned  in  the  warrant,  formed  into  a 
union,  called  the  Strand  Union.  And  that,  by  orders  and  regulations 
of  the  commissioners,  dated  7th  March,  1836,  addressed  to  the  guar- 
dians of  the  Strand  Union,  then  about  to  be  formed,  the  commissioners, 
among  other  things,  directed  the  guardians  to  appoint  a  collector  of 
rates  for  the  parishes  within  the  union.  This  was  done,  and  the  col- 
lector proceeded  to  collect  rates  in  the  parish  of  St.  Paul.  But  the 
vestrymen  of  St.  Paul,  bei^g  advised  that  the  commissioners  had  not, 
and  that  they  themselves  had,  jurisdiction  to  appoint  such  collector  for 
their  parish,  appointed  Mr.  Coghill ;  and  the  present  application  was 
made  in  his  name,  for  the  purpose  of  bringing  up  the  said  orders  and 
regulations  of  the  commissioners,  in  order  that  so  much  of  them  as 
related  to  the  appointment  by  the  guardians  of  a  collector  for  the 
parish  of  St.  Paul  might  be  quashed  as  illegal.  In  Michaelmas  term, 
1889,(«) 

Sir  J.  Campbell,  Attorney-General,  Sir  W.  W.  Follett,  Wightman, 

shall  be  laid  and  assessed  by  the  said  vestrymen  of  the  said  parish,  once  or  oftener  in 
overy  year,  upon  all  and  every  the  tenants  and  occupiers  of  houses,"  &c,  "  and  other 
hereditaments  and  premises  within  the  said  parish,  according  to  the  respective  annual 
value  thereof:  one  of  such  rates,  for  the  maintenance  and  relief  of  the  poor  of  the  said 
parish,  and  for  defraying  all  expenses  incident  thereto  or  connected  therewith,  to  be  called 
•The  Poor  Rate;'  another  of  such  rates,  for  the  support  and  repair  of  the  church  and 
burial  ground  of  the  said  parish,"  &c,  "and  for  payment  of  the  necessary  expense* 
incurred  by  the  churchwardens  of  the  parish  in  the  execution  of  their  offices,  to  be  culled 
*  The  Church  Rate ;'  and\  another  of  such  rates,  for  defraying  the  expenses  incurred  in 
paving,  lighting,  watching,  cleansing,  watering,  and  otherwise  improving  the  streets,"  &c, 
"  within  the  said  parish,  and  all  other  expenses  iucident  thereto  or  connected  th crew 5-th, 
and  for  defraying  any  other  expenses  necessarily  incurred  in  the  execution  of  this  act, 
and  not  herein  particularly  mentioned,  to  be  called  'The  Improvement  Rate;'  such  last- 
mentioned  rate  not  to  exceed  3*.  in  the  pound  of  the  yearly  value  of  such  houses  or  other 
premises." 

Sect.  60  enacts,  That  in  case  any  person  charged  with,  any  rate  under  this  act  shall 
refuse  or  neglect  to  pay,  "  after  demand  made  by  the  oollector  for  the  time  being."  it 
shall  be  lawful  for  any  justice  of  the  peace  for  Middlesex,  and  he  is  required,  to  summon 
every  person  so  charged,  and  not  having  paid,  "on  oath  being  made  before  such  justice 
by  the  collector  for  the  time  being  of  his  having  attended  at  the  place  of  abode  of  such 
person,"  to  appear,  at  a  time  and  place,  &c,  before  any  justice  for  the  county ;  and  it 
shall  be  lawful  for  any  person  appointed  to  collect  and  receive  such  rates,  or  for  any  per- 
son appointed  by  such  summons,  to  serve  such  summons,  &c,  and  if  the  party  shall  refuse 
or  neglect  to  attend,  or  shall  attend  and  not  show  that  he  is  not  chargeable,  he  shall  pay 
the  rate  and  costs ;  and  in  case  of  default,  the  justice  is  required,  on  proof  as  in  the 
clause  mentioned,  to  grant  a  warrant  "  authorizing  and  directing  such  collector  or  any 
constable  to  levy  such  rate,"  &c,  "  by  distress,"  &o.  Sect.  61  empowers  the  collector  or 
collectors  to  demand  and  receive  the  rate  forty-five  days  before  the  quarter-day  on  which 
they  would  otherwise  be  payable,  and  in  case  of  non-payment  to  enforce  the  payment  as 
in  case  of  default  at  the  quarter-day.  Sect.  62  gives  the  collector  power  of  recovery  by 
distress  in  the  case  of  persons  beginning  to  remove,  &c,  without  paying  arrears,  including 
tho  rate  for  the  current  quarter.  Sect.  63  enacts  that,  in  the  case  of  any  person  quitting 
his  premises  without  paying  the  rates,  "it  shall  be  lawful  for  any  person  appointed  to 
collect  any  such  rates,"  by  warrant,  &c,  (he  making  oath  that  he  suspects  such  person 
hath  removed  his  goods,)  to  distrain  and  sell  the  goods  of  such  person  in  any  county, 
city,  or  place  to  which  he  shall  have  removed,  as  if  he  had  continued  within  the  jurisdic- 
tion of  this  aot. 

(a)  November  15th.    Before  Lord  Denman,  C.  J.,  Patteson,  Williams,  and  Coleridge,  Jf. 


470    Regina  v.  Poor  Law  Commissioners.   II.  V.  1839.     [904 

and  Tomlinson  showed  cause.  First,  if  the  local  act  does  not  prevent, 
the  commissioners  might  lawfully  direct  the  guardians  of  the  Strand 
Union  to  appoint  a  collector  for  the  parishes  of  that  union,  including  St. 
Paul.  The  power  is  given  by  sect.  46  of  stat.  4  &  5  \V.  4,  c.  76,  which 
enacts  "  That  it  shall  be  lawful  for  the  said  commissioners,  as  and  when 
they  shall  see  fit,  by  order  under  their  hands  and  seal,  to  direct  the 
overseers  or  guardians  of  any  parish  or  union,  or  of  so  many  parishes 
or  unions  as  the  said  commissioners  may  in  such  order  specify  and 
declare  to  be  united  for  the  purpose  only  of  appointing  and  puym* 
ofiicers,  to  appoint  such  paid  officers  with  such  qualifications  as  the  said 
commissioners  shall  think  necessary  for  superintending  or  assisting  in 
the  administration  of  the  relief  and  employment  of  the  poor,  and  for 
the  examining  and  auditing,  allowing  or  disallowing  of  accounts  in  such 
parish  or  union,  or  united  parishes,  and  otherwise  carrying  the  provi- 
sions of  this  act  into  execution. "  Sect.  1^9,  in  explaining  the  term 
"officer,"  expressly  mentions  a  "collector"  as  comprehended  in  it;  and 
a  collector  is  a  person  employed,  within  the  purport  of  sect.  46,  in 
"superintending  or  assisting  in  the  administration  of  the  relief"  of  the 
poor.  The  object  of  sect.  46  was,  that  the  collection  of  poor  rates, 
which,  before  the  act,  was  intrusted  to  overseers  or  to  persons  appointed 
under  local  acts,  might,  on  the  formation  of  unions,  be  conducted  more 
uniformly,  regularly,  and  economically.  A  general  control  over  the 
management  of  the  poor  is  given  to  the  commissioners  by  sects.  15  and 
21 :  it  may  be  exercised  for  the  purpose  of  forming  unions  under  sect. 
26 ;  and  the  only  question  here  is,  whether,  having  the  power  to  form  a 
union,  they  have  also  power  to  direct  the  appointment  of  this  descrip- 
tion of  officer  within  it.  The  two  sections  first  cited  show  that  they 
have ;  and  this  construction  of  the  act  is  confirmed  by  sect.  48,  which 
empowers  the  commissioners  "  as  and  when  they  shall  think  proper,  by 
order  under  their  hands  and  seal,  either  upon  or  without  any  suggestion 
or  complaint  in  that  behalf  from  the  overseers  or  guardians  of  any 
parish  or  union,  to  remove  any  master  of  any  workhouse,  or  assistant 
overseer,  or  other  paid  officer  of  any  parish  or  union  whom  they  shall 
deem  unfit  for  or  incompetent  to  discharge  the  duties  of  any  such  office, 
or  who  shall  at  any  time  refuse  or  wilfully  neglect  to  obey  and  carry 
into  effect  any  of  the  rules,  orders,  regulations,  or  by-laws  of  the  said 
commissioners."  And  sect.  95  imposes  a  penalty  on  any  "overseer" 
or  "other  officer  of  any  parish  or  union"  who  shall  wilfully  disobey  the 
orders  of  justices  and  guardians  in  carrying  the  rules,  orders,  and  regu- 
lations of  the  commissioners  into  execution.  Secondly,  the  commis- 
sioners are  not  precluded  from  appointing  a  collector  for  one  parish  of 
a  union  by  the  circumstance  of  that  parish  having  already  a  local  act 
for  the  management  of  its  poor.  It  was  held  in  Hex  v.  The*Poor  Low 
Commissioners,  In  the  Matter  of  the  Whiteehapel  Union,  6  A.  k  E.  34, 
(83  E.  C.  L.  R.,)  that  the  commissioners  might  form  parishes  into  a 
union,  although  one  district  of  the  proposed  union  had  a  board  esta- 
blished by  statute  for  the  government  of  its  poor.  It  seems  clearly  to 
follow  that  under  the  same  circumstances  they  may  appoint  a  union 
collector.  It  is  reasonable,  if  the  power  to  form  a  union  exists,  that 
the  incidents  of  a  union  should  follow,  and  that  local  acts,  so  far  as  they 
are  inconsistent  with  the  general  arrangement,  should  be  superseded 
The  legislature  cannot  have  meant  that,  where  the  commissioners  form 
a  union  of  parishes,  a  district  of  the  union  should  become  as  it  were  aii 
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island  within  it,  by  means  of  a  local  act.  The  effect  of  stat.  5  &  6  W. 
4,  c.  76,  s.  46,  is,  that  the  power  of  the  overseers  to  appoint  a  collector 
■where  there  is  no  local  act,  and  that  of  the  vestrymen  where  there  is 
such  an  act,  must,  on  direction  given  by  the  commissioners,  be  exercised 
by  the  guardians.  If  the  appointments  of  the  union  collector  and  of  a 
collector  under  the  local  act  be  incompatible,  the  latter  must  be  super- 
seded. But  there  appears  no  reason  that  the  union  collector,  in  a  case 
like  the  present,  should  not  observe  the  provisions  of  a  local  statute,  so 
far  as  he  acts  for  a  district  governed  by  such  a  statute :  or,  if  there  be 
independent  functions  which  a  local  collector  may  exercise,  and  a  union 
collector  cannot,  a  local  collector  may,  perhaps,  continue  to  be  employed 
in  such  functions. 

Thesiger  and  Channel^  contra.  By  sect.  19  of  the  local  act,  the 
vestrymen  of  the  parish  of  St.  Paul  are  empowered  to  appoint  such 
officers  as  they  shall  think  proper  for  carrying  that  act  into  execution ; 
to  suspend  or  displace  such  officers,  and  to  appoint  others,  and  to  pay 
such  salaries  as  they  shall  think  reasonable  to  the  said  officers ;  and  they 
are  required  to  "  take  sufficient  security  from  every  treasurer,  collector, 
or  other  receiver  of  money,  to  be  appointed  under  this  act,  for  the  faith- 
ful execution  of  his  office."  And  sect.  55  enacts  that  certain  rates,  one 
of  which  is  the  poor  rate,  shall  be  assessed  once  or  oftener  in  every  year 
upon  the  tenants  and  occupiers  of  houses,  &c,  within  the  parish,  by  the 
said  vestrymen.  Stat.  4  &  5  W.  4,  c.  76,  does  not  give  the  poor  law 
commissioners  any  authority  for  the  purpose  of  assessing  rates  in  parishes 
not  incorporated  in  unions ;  and  where  they  cannot  control  the  assess- 
ment it  is  reasonable  to  conclude  that  they  cannot  appoint  the  collector. 
The  preamble  of  the  act,  sect.  1,  shows  the  general  intention  to  have 
been  that  the  commissioners  should  manage,  not  the  collection  of  funds, 
but  the  administration  of  them  for  the  relief  of  the  poor  ;  and  the  same 
purpose  is  clearly  disclosed  in  sect.  15,  which  serves  as  a  guide  to  the 
construction  of  the  whole  act  on  this  subject.  It  is  true  that  sects.  33, 
34,  35,  enable  the  guardians  of  any  union,  with  the  approbation  of  the 
commissioners,  to  agree  that  the  parishes  of  such  union  shall  be  con- 
sidered as  one  parish  for  the  purposes  of  settlement  and  of  rating,  to 
ascertain  the  value  of  property  in  the  several  parishes  of  the  union,  and 
to  assess  the  parishes  in  respect  of  such  property,  for  the  purpose  of 
rating ;  and  sect.  35  enacts  that  rates  grounded  on  such  assessment  shall 
be  made,  allowed,  published,  and  recovered  in  the  same  manner  as  poor 
rates  now  are.  But  those  are  rates  to  be  made  by  the  parishes  so  united  : 
it  does  not  follow  that  the  commissioners  have  any  power  over  the  rates 
of  a  single  parish  within  the  union  which  continues  to  be  governed,  as 
to  rating,  by  a  statute  of  its  own ;  and  it  would  require  very  strong 
words  in  the  general  act  to  take  the  power  of  appointing  a  collector 
from  those  who  continue  to  levy  the  rates,  and  to  whom,  by  the  local 
statute,  such  collector  is  to  give  security.  The  power  given  to  the  com- 
missioners by  stat.  4  &  5  W.  4,  c.  76,  s.  46,  as  to  the  appointment  of 
officers,  and  the  security  to  be  taken  from  them,  relates  only  to  such 
officers  as  shall  be  thought  necessary  "  for  superintending  or  assisting  in 
the  administration  of  the  relief  and  employment  of  the  poor,"  and  the 
other  purposes  specified  in  that  clause,  not  for  the  collection  of  rates ; 
and,  if  so,  the  power  of  removal  given  by  sect.  48  must  have  the  same 
limit :  the  officers  whom  they  may  remove  must  be  those  whom  they 
have  power  to  appoint     Sect.  109  is  relied  upon ;  but  the  use  of  an  in- 
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terprctation  clause  is  to  explain,  not  to  enact ;  and  .the  mention  of  a 
collector  in  that  clause  cannot  give  to  previous  sections  an  effect  incon- 
sistent with  their  own  language.  No  instance  can  be  shown,  in  stat.  4 
&  5  W.  4,  c.  76,  where  authority  is  given  to  the  commissioners  over  the 
assessment  of  rates  in  a  single  parish.  Inconveniencies  have  been  sug- 
gested as  resulting  from  the  exemption  of  the  single  parish,  which  thus, 
it  is  said,  becomes  an  insulated  district  in  the  union ;  but  if  that  parish 
retains  the  power  of  assessing  its  own  rates,  the  authority  which  it  pre- 
serves over  its  collectors  will  not  clash  with  the  general  powers  exercised 
over  the  union.  On  the  other  hand,  it  would  be  very  inconvenient  that 
those  who  are  still  to  levy  the  rates  should  not  keep  the  power  of  appoint- 
ing and  taking  security  from  the  collector,  who  at  present  receives  under 
the  local  act  not  only  the  poor  rate  but  the  two  other  rates  levied  annu- 
ally under  sect.  55.  The  collector  has  peculiar  and  important  functions 
to  exercise  on  behalf  of  the  vestrymen  under  stat.  10  G.  4,  c.  lxviii.  Sect. 
60  points  out  very  particularly  the  course  to  be  pursued  for  recovering 
rates  due  under  that  act,  and  not  paid  on  demand,  in  which  the  collector 
is  made  chiefly  instrumental ;  by  the  same  section  he  is  authorized  to 
enforce  the  process  for  levying  such  rates  by  distress ;  and  by  sect.  63 
he  may  do  so,  in  certain  cases,  even  out  of  the  parish.  The  observation 
of  Coleridge,  J.,  in  Rex  v.  The  Poor  Law  Commissioners,  In  the  Matter 
of  the  Parish  of  St.  Paneras,  6  A.  &  E.  1,  (28  E.  C.  L.  R.,)  (a) 
applies  strongly  here.  "  We  are  dealing  with  a  statute  which  has  refer- 
ence, not  so  much  to  the  common  law,  as  to  a  large  number  of  previous 
statutes  ;"  "  its  general  intent  is  in  accordance  with  them,  except  where 
it  marks  out  in  express  language  their  partial  repeal  or  modification.  I 
find  it  therefore  more  difficult  to  adopt  that  construction  which  supposes 
an  intent  to  repeal  them,  as  to  other  important  but  unspecified  pro- 
visions, by  implication.,,  And  the  language  of  Lord  Kenyon,  in  Wilr 
liams  v.  Pritchard,  4  T.  R.  2,  there  cited,  is  to  a  similar  effect. 

Cur.  adv.  viilt. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court.  After 
stating  the  nature  of  the  application,  his  Lordship  said : 

The  order  was  resisted  on  the  part  of  the  vestrymen  of  St.  Paul's 
Covent  Garden,  on  account  of  a  local  act  of  parliament  which  gave  them 
power  to  appoint  a  collector  with  certain  local  privileges.  We  have 
entertained  considerable  doubts  upon  the  subject ;  and  have  at  length 
come  to  the  conclusion,  upon  a  collation  of  the  sections  of  the  act  of 
parliament,  that  the  order  of  the  Poor  Law  Commissioners  cannot  be 
sustained.  We  think  that,  at  least  till  the  union  is  made  perfect  for 
the  purpose  of  rating,(6)  there  is  no  power  to  require  that  the  guardians 
shall  appoint  a  collector  to  act  in  a  separate  parish  under  the  circum- 
stances stated.  We  have  thought  it  right  to  deliver  this  opinion  as  soon 
as  we  had  completely  formed  it,  on  account  of  the  inconvenience  alleged 
to  arise  from  the  question  remaining  undecided. 

Rule  absolute,  (c) 

(a)  See  p.  8. 

(6)  See  stat.  4  &  6  W.  4,  c.  76,  s.  84.     It  was  assumed,  throughout  the  argument,  that 
the  parishes  were  not  united  for  the  purpose  of  rating, 
(c)  See  the  next  case. 
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The  following  case,  decided  in  Easter  term,  1839,  may  conveniently 
be  added  here. 

The  QUEEN  against  The  Poor  Law  Commissioners. 
In  the  Matter  of  the  CAMBRIDGE  Union.— p.  911. 

Where  the  Poor  Law  Commissioners,  by  order  under  stat.  4  &  6  W.  4,  c.  76,  s.  20,  form 
several  parishes  into  a  union,  but  not  for  the  purpose  of  rating,  they  cannot,  by  order 
under  sect.  46,  appoint  a  collector  of  poor  rates  for  any  parish  or  parishes  of  such 
union. 

Thesiger  moved  for  a  rule  to  show  cause  why  a  certiorari  should  not 
issue  to  bring  up,  for  the  purpose  of  its  being  quashed,  an  order  of  the 
commissioners,  dated  November  3d,  1836,  requiring  the  guardians  of 
the  poor  of  the  Cambridge  Union  to  appoint  a  collector  or  collectors  of 
the  poor  rates  of  such  of  the  parishes  comprised  in  the  Union  as  the 
guardians  might  deem  to  require  a  collector,  and  report  such  appoint- 
ments to  the  commissioners,  that  they  might  approve  or  disallow  the 
same. (a)  This  application  was  made  at  the  instance  of  John  Glasscock, 
a  rate-payer  of  St.  Andrew  the  Less,  one  of  the  above  parishes.  The 
guardians  had  in  December,  1837,  appointed  one  Smith  collector  for 
St.  Andrew  the  Less,  in  obedience  to  the  order;  which  appointment  the 
commissioners  confirmed.  Afterwards,  (April,  1838,)  the  inhabitants  of 
that  parish  in  vestry  appointed  one  Brown  assistant  overseer,  under  stat. 
59  G.  3,  c.  12,  s.  7,  and  determined  and  specified,  among  the  duties  to 
be  done  by  him,  that  he  should  collect  and  receive  the  poor  rates.  The 
appointment  was  confirmed  by  two  justices.  The  collector  appointed  by 
the  commissioners  had  subsequently  resigned ;  and  they  were  about  to 
appoint  another  when  this  application  was  made.  The  grounds  of 
motion  (stated  in  a  notice  to  the  commissioners,  pursuant  to  stat.  4  &  5 
W.  4,  c.  76,  s.  106)  were,  that  the  duties  of  a  collector  of  rates  did  not 
come  within  the  description  of  the  objects  or  purposes  for  which  stat. 
4  &  5  W.  4,  c.  76,  s.  46,  authorizes  the  commissioners  to  direct  an 
appointment  of  pjiid  officers ;  that  the  appointment  of  such  collector  is 
not  authorized  or  directed  by  that  statute :  and  that,  the  inhabitants  in 
vestry  having  elected  an  assistant  overseer,  and  determined  and  speci- 
fied that  he  should  receive  and  collect  the  poor  rates,  and  two  justices 
having  by  warrant  appointed  him  assistant  overseer  for  the  purposes 
aforesaid  under  stat.  59  G.  3,  c.  12,  the  duties  of  collecting  and  receiv- 
ing such  rates  were  now  solely  vested  in  him  by  such  appointment  and 
the  last-mentioned  statute. 

Thesicjer  contended  that  the  powers  given  to  the  commissioners  by 
stat.  4  k  5  W.  4„  c.  76,  s.  15,  had  relation  only  to  the  actual  manage- 
ment of  the  poor,  and  not  to  the  mode  of  appointing  any  particular 
description  of  managers;  and  he  cited  the  judgment  of  Williams,  J., 
in  Rex  v.  The  Poor  Law  Commissioners,  In  the  Matter  of  the  Parish 
of  St.  Pancras,  6  A.  &  E.  15,  (33  E.  C.  L.  R.)  He  further  contended 
that  the  power  of  appointing  a  collector  was  not  given  by  sect.  46, 
because  that  section,  while  it  empowers  the  commissioners  to  direct  the 
nomination  of  paid  officers,  expressly  describes  the  functions  of  such 
officers,  which  do  not  include  those  of  a  collector:  that,  although  sect. 
48  gives  the  commissioners  authority  to  remove  assistant  overseers  and 
other  paid  officers,  it  leaves  the  power  of  appointing  successors  to  "  the 

(a)  See  the  material  parts  of  the  order  set  out  at  the  end  of  the  case,  p.  923,  note  (a), 
post. 
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persons  competent  in  that  behalf,"  that  is,  the  parties,  whoever  they  may 
have  been,  who  appointed  the  displaced  officer :  that  liegina  v.  The 
Poor  Law  Commissioners,  In  the  Matter  of  the  Strand  Union,  ante,  p. 
901,  was  a  case  directly  applicable,  the  appointment  of  an  assistant 
overseer  under  stat.  59  G.  3,  c.  12,  being  equivalent  to  the  appointment 
of  a  collector  under  a  local  act,  which,  in  that  case,  was  held  not  to  be 
superseded :  that  the  present  case  might  have  been  different  if  the 
parishes  of  the  union  had  been  united  for  the  purposes  of  rating,  but 
that  had  not  been  done  ;(a)  and  that,  in  reason,  the  persons  who  laid  the 
rate  were  the  proper  parties  to  appoint  the  collector. 

The  Court  granted  a  rule  nisi,  against*  which 

Sir  J.  Campbell,  Attorney-General,  Kelly,  and  Tomlinson,  showed 
cause  in  the  first  instance.(6)  The  last  cited  case  does  not  apply,  because 
the  decision  there  turned  upon  a  local  act  giving  peculiar  powers,  which, 
in  the  opinion  of  the  Court,  could  not  be  taken  away  without  an  express 
enactment.  The  system  established  by  the  present  order  is  convenient, 
and  not  liable  to  objection.  The  collector  is  to  get  in  all  moneys  paya- 
ble on  account  of  the  poor  rates,  or  as  rents,  or  arising  from  any  of  the 
sources  of  income  set  forth  in  another  order  of  the  commissioners ;  and 
to  pay  over  to  the  treasurer  of  the  union,  to  be  placed  to  the  account  of 
the  churchwardens  and  overseers  of  the  parishes  respectively,  the  moneys 
collected  on  behalf  of  such  parishes.  [Coleridge,  J.  How  are  the 
guardians  to  appoint  a  collector  to  get  in  the  whole  fund,  when  they 
are  entitled  only  to  a  part  of  it  ?]  He  is  to  pay  over  the  money  to  the 
treasurer.  The  treasurer,  quoad  hoc,  is  the  officer  of  the  churchwardens 
and  overseers.  [Patteson,  J.  He  is  not  under  their  control.]  He  is 
to  place  the  moneys  received  to  their  credit,  and  to  pay  on  their  account 
all  checks  and  drafts  signed  by  them ;  and  the  moneys  paid  to  their 
credit  are  to  be  applied  to  the  same  purposes  as  if  collected  by  them. 
[Patteson,  J.  •  If  they  do  not  choose  to  have  him  for  their  servant,  can 
the  commissioners  make  him  so  notwithstanding?  Coleridge,  J.  The 
order  says  that  he  is  to  pay  the  moneys  collected  on  behalf  of  the  parishes 
to  the  account  of  the  churchwardens  and  overseers.  What  account  is 
that  ?]  The  guardians  are  made  bankers  to  the  union  ;  and  these  funds 
are  like  a  separate  account  at  the  bank  in  their  name.  The  treasurer 
would  be  answerable  to  them  for  the  funds  being  regularly  placed  to 
account.  [Patteson,  J.  I  do  not  see  that  anything  in  the  act  makes 
him  so.  Coleridge,  J.  Suppose  the  overseers  want  the  money  for  the 
county  rate,  and  the  guardians  for  the  poor  rate ;  whom  is  the  treasurer 
to  obey  ?]  This  line  of  objection  applies  to  the  duties  of  the  collector, 
not  the  appointment  itself;  and  the  notice  given  under  sect.  106  does 
not  apprise  the  commissioners  of  it.  And,  if  it  prevailed,  it  would  only 
set  aside  part  of  the  order.  [Patteson,  J.  The  objections  serve  to  test 
the  general  validity  of  the  order.]  The  words  of  sect.  46,  describing 
the  purposes  for  which  the  commissioners  may  direct  officers  to  be 
appointed,  are  very  large :  *%  for  superintending  or  assisting  in  the  admi- 
nistration of  the  relief  and  employment  of  the  poor,  and  for  the  examin- 
ing and  auditing,  allowing  or  disallowing  of  accounts  in  such  parish  or 
union,  or  united  parishes,  and  otherwise  carrying  the  provisions  of  this 
act  into  execution."  [Patteson,  J.  Is  collecting  the  rate  administer- 
ing relief  and  employment  ?]  The  term  u  administration"  of  relief  can 
not  be  confined  to  the  act  of  delivering  supplies  to  the  poor.     The 

!a)  It  was  taken  as  conceded  that  the  parishes  were  not  60  united. 
b)  See  stat.  4  &  5  W.  4,  c.  70,  s.  100. 
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master  of  a  workhouse  is  clearly  within  the  intention  of  the  clause ;  yet, 
though  he  contracts  for  the  supplies,  he  does  not,  strictly  speaking, 
administer  them.  On  a  narrow  interpretation  of  the  words,  the  comr 
missioners  could  not  direct  that  a  clerk  to  the  guardians  should  be 
appointed.  At  any  rate,  the  words  "  otherwise  carrying  the  provisions 
of  this  act  into  execution"  will  include  the  duties  of  a  collector.  [Pat- 
teson,  J.  Is  there  any  provision  in  the  whole  act,  which  has  to  do  with 
the  collecting  of  rates  ?]  No  direct  provision ;  but  if  a  control  over 
the  collectors  be  necessary  to  a  due  administration  of  the  authority  con- 
ferred on  the  guardians  the  act  must  be  taken  to  confer  it. 

It  seems  evident  that  stat.  4  &  5  W.  4,  c.  76,  s.  46,  was  intended, 
where  its  powers  should  be  exercised,  to  repeal  stat.  59  G.  3,  c.  12,  s. 
7,  as  to  the  appointment  of  assistant  overseers ;  and  if  the  legislature 
intended,  in  those  cases,  to  give  the  power  of  appointing  assistant  over- 
seers to  the  guardians,  under  the  direction  of  the  commissioners,  it  may 
be  concluded  that  the  same  was  meant  as  to  collectors.  The  words  of 
stat.  4  &  5  W.  4,  c.  76,  s.  46,  are  extensive  enough,  if  stat.  59  G.  3,  c. 
12,  s.  7,  did  not  exist,  to  warrant  the  commissioners  in  directing  the 
appointment  of  an  assistant  overseer;  for  he  would  be  a  person  "assist- 
ing in  the  administration  of  the  relief  and  employment  of  the  poor/' 
But,  the  provisions  of  stat.  59  G.  3,  c.  12,  s.  7,  being  applicable  only 
to  single  parishes,  it  was  contemplated  by  the  later  act  that  the  com- 
missioners should  direct  the  appointment  of  assistant  overseers  for 
parishes  or  unions,  the  appointment  being  in  the  latter  case  in  the  guard- 
ians. By  sect.  48  of  stat.  4  &  5  W.  4,  c.  76,  the  commissioners  are 
empowered  to  remove  paid  officers  of  any  parish  or  union,  among  whom 
the  assistant  overseer  is  specifically  mentioned :  and  likewise  "  to  require 
from  time  to  time  the  persons  competent  in  that  behalf  to  appoint  a  fit 
and  proper  person"  in  the  room  of  such  officer.  Now  such  appointment, 
in  the  case  of  an  assistant  overseer,  cannot  be  an  appointment  in  pur- 
suance of  stat.  59  G.  3,  c.  12,  s.  7,  because  the  nomination  and  election 
of  such  overseer  are  voluntary  acts.  The  compulsory  appointment  men-  • 
tioned  in  the  48th  section  of  4  &  5  W.  4,  c.  76,  can  only  be  an  appoint- 
ment under  sect.  46  of  that  statute,  and  by  the  persons  there  named. 
The  power  to  remove  an  assistant  overseer,  which  is  given  in  terms  by 
sect.  48,  implies  a  power  to  direct  the  appointment  of  such  an  officer 
under  the  46th  section.  And  if  the  guardians,  directed  by  the  commis- 
sioners, may  originally  appoint  an  assistant  overseer  under  sect.  46  for 
a  parish,  or  union,  they  may  also,  under  the  same  clause,  order  that 
part  of  the  duty  of  an  assistant  overseer  which  relates  to  the  collection 
of  rates,  and  no  other,  to  be  performed  by  an  assistant  overseer  for  an 
assigned  district,  which  would  be  in  effect  to  order  the  appointment  of  a 
collector.  [Coleridge,  J.  Supposing  that  the  commissioners  may 
direct  an  assistant  overseer  to  be  appointed,  his  functions  would  be  such 
only  as  might  be  specified  in  his  warrant.]  If  he  had  been  originally 
appointed  to  perform  all  the  usual  functions  of  an  overseer,  the  com- 
missioners, under  sect.  48,  might  order  him  to  be  re-appointed  for  those 
purposes.  [Coleridge,  J.  If  he  were  re-appointed  for  the  purpose  of 
collecting  poor-rates,  the  question  would  still  be  whether  that  was  a  pur- 
pose for  which  they  might  direct  an  officer  to  be  appointed  under  sect. 
46.]  The  meaning  given  to  "  officer' '  in  the  interpretation  clause,  8. 
109,  supports  the  construction  adopted  by  the  commissioners.  [Patte- 
SON,  J.  Such  clauses  generally  make  more  confusion  than  they  prevent. 
But  this  interpretation  would  be  satisfied  by  confining  the  term  "  ccT 
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lector"  to  the  case  of  parishes  united  for  the  purpose  of  rating.]  The 
primary  object  of  this  statute  undoubtedly  was  the  administration  of 
relief;  but  it  also  provides  for  matters  of  fiscal  regulation,  as  in  sects. 
21,  23,  24,  25,  35,  47.  And  sect.  46  empowers  the  commissioners  to 
determine  "  the  amount  and  nature  of  the  security  to  be  given  by  such 
of  the  said  officers' '  appointed  under  that  section,  as  they  shall  think 
ought  to  give  security.  [Patteson,  J.  If  the  guardians  appoint  a  col- 
lector under  this  section,  they  will  take  security  for  duties  which  are  to 
be  discharged,  not  to  them,  but  to  other  persons.]  The  treasurer  would 
be  the  proper  obligee ;  and,  if  a  penalty  were  recovered,  he  would  hold 
the  money  in  trust. 

Thesiger,  (with  whom  was  Channell,)  contra,  was  stopped  by  the 
Court. 

Lord  Denman,  C.  J.  This  case  is  very  clear.  When  a  similar  mo- 
tion was  before  us  in  Regina  v.  The  Poor  Law  Commissioners,  In  the 
Matter  of  the  Strand  Union,  ante,  p.  901,  we  looked  minutely  into  the 
case  with  reference  to  this  point.  The  words  of  stat.  4  &  5  W.  4,  c.  76, 
a.  46,  are  not'  sufficient  to  give  the  authority  contended  for.  The 
power  which  that  section  confers  on  the  commissioners  in  general  terms, 
44  to  direct  the  overseers  or  guardians  of  any  parish  or  union,  or  of  so 
many  parishes  or  unions  as  the  said  commissioners  may  in  such  order 
specify  and  declare  to  be  united  for  the  purpose  only  of  appointing  and 
paying  officers,  to  appoint  such  paid  officers,' '  is  restricted  by  the  words 
which  follow,  "  with  such  qualifications  as  the  said  commissioners  shall 
think  necessary,"  not  for  the  general  administration  of  the  poor  law,  but 
44  for  superintending  or  assisting  in  the  administration  of  the  relief  and 
employment  of  the  poor,  and  for  the  examining  and  auditing,  allowing 
or  disallowing  of  accounts  in  such  parish  or  union,  or  united  parishes, 
and  otherwise  carrying  the  provisions  of  this  act  into  execution."  This 
specification,  following  the  more  general  words,  binds  down  the  commis- 
sioners, in  ordering  an  appointment,  to  the  purposes  particularly  men- 
•  tioned.  The  act  does  not  anywhere  refer  to  the  collection  of  rates ; 
and  by  the  true  rules  of  construction  the  term  44  officers,"  in  sect.  46, 
must  be  confined  to  those  whose  functions  are  of  the  kind  there  pointed 
out.  The  argument  on  the  mention  of  assistant-overseers  in  sect.  48  is 
an  ingenious  attempt  to  suggest  something  which  the  legislature  has  not 
thought  proper  to  enapt. 

Littledale,  J.  The  words  "  paid  officers,"  in  sect.  46,  might  include 
collectors ;  but  we  cannot  say  that  it  does  so,  if  (as  the  fact  is)  the  word 
44  collector"  nowhere  occurs  in  the  act,  and  the  functions  of  a  collector 
are  not  necessary  for  the  purposes  mentioned  in  sect.  46.  And  they 
are  not  necessary  for  44  superintending  or  assisting  in  the  administration 
of  the  relief  and  employment  of  the  poor,"  or  for  the  44  examining  and 
auditing,  allowing  or  disallowing  of  accounts"  in  the  parish  or  union. 
If  the  parishes  had  been  united  for  the  purpose  of  rating,  the  section 
might  perhaps  have  applied ;  but  that  is  not  the  case.  In  the  interpre- 
tation clause,  sect.  109,  44  officer"  is  said  to  mean  "  collector ;"  but  it 
•ioes  not  follow  that  a  collector  is  one  of  those  officers  whose  appoint- 
ment the  commissioners  have  a  general  power  to  direct  for  the  purposes 
of  this  act.  In  statutes  where  the  legislature  has  intended  to  provide 
for  the  collecting  of  rates,  express  enactments  have  been  introduced  on 
that  subject,  as  in  stat.  22  G.  3,  c.  83,(a)  and  the  St.  Paul's  Covent 
Garden  act,  10  G.  4,  c.  lxviii.(6) 

(a)  Sect.  7.  (b)  Ante,  p.  902,  note  (a). 
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Patteson,  J.  The  Cambridge  Union  is  evidently  constituted  under 
the  2(jth  section  of  stat.  4  &  5  W.  4,  c.  76,  and  under  that  only.  It  is 
not  an  union  for  purposes  of  settlement  under  sect.  33,  nor  for  pur- 
poses of  rating  under  sect.  34,  nor  for  the  purpose  only  of  appointing 
and  paying  officers  declared  to  be  so  by  the  order  in  question,  under 
the  46th  section,  which  latter  sort  of  union,  however,  I  am  unable 
to  comprehend.  Taking  it  then  to  be  an  union  under  sect.  2G,  the 
latter  words  of  that  section  will  be  found  to  be  very  material :  "  but, 
notwithstanding  such  union  and  classification,  each  of  the  said  parishes 
shall  be  separately  chargeable  with  and  liable  to  defray  the  expense 
of  its  own  poor,  whether  relieved  in  or  out  of  any  such  work-house:" 
for  it  shows  that  the  funds  of  one  parish  are  in  no  way  mixed  with 
those  of  another  by  reason  of  their  forming  part  of  the  same  union. 
The  15th  section  is  relied  on  by  the  commissioners,  as  showing  that  the 
administration  of  relief  to  the  poor,  according  to  the  existing  laws,  is  to 
be  in  all  cases  subject  to  their  direction  and  control.  No  doubt  that 
is  so;  but  it  is  remarkable  that  that  section  enumerates  very  many 
matters,  in  respect  of  which  the  commissioners  are  to  make  rules,  orders, 
and  regulations,  amongst  which  matters  the  poor  rates  are  not  men- 
tioned ;  and  throughout  the  act  no  authority  whatever  is  given  to  the 
commissioners  or  to  the  guardians  of  any  union  to  interfere  with  the 
making  or  collecting  the  poor  rates  in  any  parish.  There  is  not,  indeed, 
so  far  as  I  have  been  able  to  find,  any  express  exception  in  that  respect, 
as  there  is  in  stat.  22  G.  3,  c.  83,  commonly  called  Gilbert's  act,  which 
(sect.  7)  prevented  the  guardians  there  mentioned  from  interfering  in 
the  collection  of  poor's  rates ;  but  there  is  a  total  omission  oT  any  en- 
actments respecting  those  rates,  which  cannot  have  been  accidental.  I 
think,  therefore,  that  the  legislature  intended  to  leave  this  matter  as  it 
stood  before.  The  arguments  urged  to  the  contrary  go  too  far  ;  for,  if 
the  commissioners  might  direct  the  guardians  to  appoint  a  collector,  I 
do  not  see  why  they  might  not  also  direct  them  to  appoint  persons  who 
should  assess  the  parishes,  though  not  united  for  the  purpose  of  rating. 
The  21st  section  is  also  referred  to  as  containing  general  powers ;  but 
on  examination  it  will  be  found  to  relate  only  to  workhouses.  The  48th 
section  is  also  referred  to,  which  gives  power  to  the  commissioners  to 
remove  any  paid  officer  of  any  parish  whom  they  shall  deem  unfit  for, 
or  incompetent  to  discharge,  the  duties  of  his  office,  and  to  require  from 
time  to  time  the  persons  competent  in  that  behalf  to  appoint  a  fit  and 
proper  person  in  his  room.  No  doubt  can  be  entertained  as  to  the  power 
of  the  commissioners  to  remove  the  collector  of  St.  Andrew  the  Less 
under  that  section,  if  they  deemed  him  unfit  or  incompetent ;  but  it  is 
not  suggested  that  this  order  proceeds  on  any  such  ground ;  and,  if  it 
did,  it  is  equally  clear  to  my  apprehension  that  they  must  require  a  fit 
and  proper  person  to  be  appointed  in  his  room  by  the  persons  competent 
in  that  behalf;  and  that  the  competent  persons  to  appoint  under  that 
section  are  plainly  those  who  made  the  original  appointment,  that  is,  the 
parishioners,  and  not  the  guardians  of  the  union.  If  this  be  not  so,  the 
commissioners  need  only  remove  an  officer,  to  change  the  persons  who 
are  to  make  the  appointment.  The  48th  section  has  therefore  no  bear- 
ing at  all  upon  the* present  question. 

We  come  then  to  the  4Uth  section,  under  which  this  order  is  evidently 
made,  and  upon  the  construction  of  which  its  validity  must  after  all  de- 
pend. That  section  empowers  the  commissioners  to  direct  overseers  or 
guardians  of  any  parish  or  union  to  appoint  paid  officers.     Had  f 


:iQ 


Regina  v.  Poor  Law  Commissioners.   E.  T.  1839.     [921 


clause  merely  authorized  them  to  give  such  direction,  without  specifying 
any  purposes  for  which  the  appointments  should  be  made,  the  case  would 
have  been  different.  But  the  purposes  are  pointed  out ;  and  we  cannot 
stretch  the  enacting  words.  The  appointment  of  officers  is  to  be  for 
certain  purposes.  First,  "  for  superintending  or  assisting  in  the  admin- 
istration of  the  relief  and  employment  of  the  poor."  Collecting  the 
rates  does  not  come  under  that  head ;  it  would  be  an  abuse  of  language 
to  say  so.  Secondly,  "  for  the  examining  and  auditing,  allowing  or  dis- 
allowing of  accounts  in  such  parish  or  union  or  united  parishes.' '  Col- 
lecting the  rates  does  not  come  under  that  head.  Thirdly,  "  otherwise 
carrying  the  provisions  of  this  act  into  execution."  The  whole  of  the 
case  turns  upon  the  meaning  of  those  words.  Now  these  general  words, 
following  particular  ones,  are  to  be  construed  with  reference  to  those 
particular  ones,  and  to  be  applied  only  to  things  ejusdem  generis,  as  is 
usually  the  case.  And  it  seems  to  me  clear  that  they  cannot  be  applied 
to  the  collecting  of  the  poor  rates.  That  collection  is  not  and  cannot 
be  made  under  the  provisions  of  this  act.  This  act  contains  no  provi- 
sions whatever  applicable  to  the  collection  of  the  poor  rate :  it  omits,  as 
I  have  before  observed,  and  I  should  say  studiously  omits,  all  such  pro- 
visions :  the  collection  is  and  must  be  made  under  the  former  existing 
acts.  It  seems  to  me  that  the  collection  of  the  poor  rate  under  the  gen- 
eral laws  cannot  be  said  to  be  in  any  shape  carrying  the  provisions  of 
this  act  into  execution ;  and  consequently  that  the  appointment  of  a 
paid  officer  to  majee  such  collection  was  not  within  the  powers  conferred 
by  the  46th  section.  If  the  union  were  one  for  the  purpose  of  rating, 
the  case  would  be  different,  because  the  rate  to  be  collected  would  then 
be  a  rate  for  the  whole  union,  and  made  under  this  act;  for  it  could  not 
be  made  otherwise  than  under  the  act.  And  such  a  case  is  sufficient 
to  show  that  the  general  words  in  question  have  something  to  operate 
upon,  as  well  as  that  part  of  the  interpretation  clause,  sect.  109,  which 
says  that  the  word  4'  officer"  shall  include  "  collector." 

For  these  reasons,  I  am  of  opinion  that  the  order  cannot  be  supported, 
and  that  this  rule  must  be  made  absolute. 

Coleridge,  J.  We  gave  much  consideration  to  this  point  in  the  case 
of  the  Strand  Union,  though  our  judgment  there  was  delivered  shortly. 
It  is  conceded  that  the  power  here  claimed  for  the  commissioners  is  not 
given  in  direct  terms ;  but  it  is  said  that  the  general  scope  of  the  act 
requires  it.  There  cannot  be  any  safer  mode  of  ascertaining  this  than 
to  look  at  sect.  15,  which  limits  and  defines  the  general  powers  of  the 
commissioners.  By  that  section  "  the  administration  of  relief  to  the 
poor,"  "  according  to  the  existing  laws,  or  such  laws  as  shall  be  in  force 
at  the  time  being,"  is  made  subject  to  their  direction  and  control.  The 
subject-matter  of  their  functions  is  the  administration  of  relief,  but 
"according  to  the  existing  laws.  When  it  is  argued  that  a  subsequent 
clause  of  the  statute  repeals  stat.  59  G-.  3,  c.  12,  s.  7,  by  implication,  we 
are  met  by  these  words,  which  show  an  intention  to  preserve  former 
enactments ;  and  I  should  therefore  be  slow  in  supposing  that  the  forty- 
sixth  section  has  the  effect  which  has  been  ascribed  to  it.  I  was  struck 
with  the  very  ingenious  argument  by  which  Mr.  Tomlinson  endeavoured 
to  show,  from  sect.  48,  that  sect.  46  was  a  repeal  of  the  prior  statute  as 
to  assistaut  overseers :  but  the  vice  of  the  argument  is  this :  "  assistant 
overseer"  may  mean  many  or  few  things ;  the  officer  may  have  some- 
thing or  nothing  to  do  with  collecting  rates  or  with  administering  relief. 
All  the  duties  of  such  an  officer  are  pro  re  nata.    If  the  commissioners 
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have  power  to  remove  an  assistant  overseer,  it  does  not  follow  that  they 
could  appoint  an  assistant  overseer  who  is  to  collect  rates.  The  argu- 
ment must,  then,  come  back  to  sect.  46 ;  and  on  that  section  it  is  clear 
that  they  have  not  authority  to  direct  the  appointment  of  an  assistant 
overseer  under  circumstances  like  the  present. 

The  present  order,  therefore,  is  bad,  because  it  goes  beyond  the  power 
given  to  the  commissioners  by  stat.  4  &  5  W.  4,  c.  76. 

Rule  absolute.(a) 

(a)  The  order  of  the  commissioners  was  set  forth  on  affidavit ;  and  the  Attorney-General 
stated,  in  the  course  of  argument,  that  a  similar  order  had  been  sent  to  most  of  the  unions 
formed  by  the  commissioners. 

44 Cambridge  Union.  Know  all  men,"  &c,  "that  we,  the  Poor  Law  Commissioners," 
&c,  44in  pursuance  and  execution  of  the  powers  and  authorities  vested  in  us  under  and 
by  virtue  of  the  statute,"  &c,  (4  &  9  W.  4,  c.  76,)  ••  do  hereby  order  and  direct,  That  the 
guardians  of  the  Cambridge  Union  shall,  within  one  month  from  the  date  of  this  order, 
appoint  one  or  more  fit  and  proper  persons  to  be  the  collector  or  collectors  of  the  poor 
rates  of  such  of  the  several  parishes  comprised  therein  as  the  said  guardians  may  deem 
to  require  a  collector,  and  shall,  as  soon  as  conveniently  may  be  after  such  appointment*, 
report  the  same  to  us  the  said  Poor  Law  Commissioners,  in  order  that  we  may  approve 
or  disallow  the  same,  or  give  such  other  directions  thereon  as  the  case  may  require.  And 
in  case  and  so  often  as  any  person  so  appointed  shall  die  or  resign,  or  be  removed,  tin 
said  board  of  guardians  shall,  as  soon  as  conveniently  may  be  after  such  death,  resigna- 
tion, or  removal,  proceed  in  like  manner  to  a  new  appointment."  (Then  followed  a  regu- 
lation for  the  payment  of  such  collector  by  poundage.) 

44  And  we  do  hereby  further  order  and  direct  that  the  following  shall  be  the  duties  of 
such  collectors. 

"1.  To  assist  the  churchwardens  and  overseers  of  the  several  parishes  comprised  within 
the  said  union  for  which  they  shall  be  respectively  appointed  collectors,  in  making  up  the 
assessments,  filling  up  receipts,  keeping  all  books,  and  making  all  returns,  which  relate 
to  the  collection  of  rates,  rents,  or  other  moneys  payable  on  account  of  the  poor : 

44  2.  To  collect  all  moneys  payable  on  account  of  the  poor  rates,  or  as  rents,  or  arising 
from  any  of  the  sources  of  income  of  such  parishes  as  aforesaid,  set  forth  in  our  order 
for  keeping  the  books  of  receipts  and  payments. 

44  3.  To  pay  over  weekly,  or  oftener  if  required,  and  whenever  the  sum  in  their  hands 
shall  amount  to  60/.,  to  the  treasurer  of  the  union,  to  be  placed  to  the  account  of  the 
churchwardens  and  overseers  of  such  parishes  respectively,  the  moneys  collected  on  behalf 
of  such  parishes  respectively,  but  to  make  no  other  payment  or  disbursement  whatsoever. 

*»4.  At  all  times  when  required  by  the  churchwardens  and  overseers  of  such  parishes 
respectively,  to  produce  the  rate-books  and  other  account-books  in  their  custody  relating 
to  such  parishes,  and  balance  the  said  rates,  and  to  furnish  the  said  churchwardens  and 
overseers  respectively  with  a  true  list  of  all  defaulters  in  the  payment  of  rates  and  other 
dues  to  such  parishes,  and,  under  the  direction  of  the  guardians,  to  institute  and  attend 
to  proceedings  against  such  defaulters. 

44  6.  To  attend,  when  required,  the  meetings  of  the  board  of  guardians,  with  the  several 
receipt  check-books,  and  the  rate-book  in  collection,  and  when  and  as  soon  as  any  rate- 
book is  closed,  to  hand  over  the  same  to  the  clerk,  and  all  the  receipt-books  belonging 
thereto,  and  generally  to  observe  and  fulfil  all  lawful  orders  and  directions  of  the  said 
board  of  guardians,  and  likewise  the  rules,  orders,  and  regulations  relating  to  the  said 
union  already  or  to  be  hereafter  issued  by  the  Poor  Law  Commissioners  for  England  and 
Wales. 

44  And  we  do  hereby  further  order  and  direct,  That  the  persons  so  to  be  appointed  as 
aforesaid  shall,  before  they  enter  on  the  performance  of  the  duties  of  their  office,  give 
such  security  for  the  due  and  proper  discharge  of  the  same  as  shall  appear  to  the  said 
guardians  to  be  necessary  and  fitting. 

44  And  we  do  hereby  further  order  and  direct,  That  the  treasurer  of  the  said  union  shall 
receive  all  moneys  tendered  to  be  paid  to  the  churchwardens  and  overseers  of  any  parish 
in  the  said  union  for  which  a  collector  or  collectors  shall  be  appointed  under  this  order, 
and  shall  place  the  moneys  so  paid  to  the  credit  of  the  churchwardens  and  overseers. 

44  And  that  the  said  treasurer  shall  pay  and  satisfy  out  of  any  moneys  for  the  time  being 
in  his  hands,  on  account  of  the  churchwardens  and  overseers  of  any  such  parishes  as 
aforesaid,  all  checks  and  drafts  signed  by  the  majority  of  the  churchwardens  and  overseers 
of  such  parish. 

44  And  we  do  hereby  further  order  and  declare,  That  the  said  moneys  so  paid  to  the 
credit  of  the  churchwardens  and  overseers  of  any  such  parish  as  aforesaid  shall  be  applied 
to  such  and  the  same  purposes  as  the  same  would  by  law  have  been  applicable  to  in  case 
the  same  had  been  collected  by  the  churchwardens  and  overseers. 

"And  we  do  hereby  further  order,  That  if  the  guardians  shall  deem  that  any  one  or 
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more  of  the  Baid  parishes  shall  require  such  services  as  are  usually  performed  by  an  assist- 
ant overseer,  they  may  appoint  the  person  so  appointed  as  collector  for  such  parish  or 
parishes  to  perform  the  duties  of  an  assistant  overseer  for  such  pnrish  or  parishes  accord- 
ingly. Provided  always,  and  we  do  hereby  order,  direct,  and  declare,  that  those  parishes 
in  which  either  of  the  churchwardens  or  overseers  is  willing  and  desirous  to  collect  the 
rites  shall  not  be  deemed  to  require  a  collector." 

(Then  followed  regulations  for  the  churchwardens  and  overseers  in  parishes  not  deemed 
to  require  a  collector.) 


See  stat.  2  &  3  Vict  c.  84.  s.  2,  giving  validity  to  orders  made  by  the  Commissioners 
before  26th  August,  1839,  (and  not  rescinded  or  quashed  before  6th  May,  1839,)  for  tip 
appointment  of  collectors  by  overseers  or  guardians. 


HEMMING  against  TRENERY  and  MALIM.— p.  92G. 

Assumpsit  on  a  written  guarantee,  set  forth  in  the  declaration.  Plea,  Non  Assumpsit  On  the 
trial,  the  instrument  appeared  to  have  been  interlined,  so  as  materially  to  alter  it*  effect;  but, 
without  the  interlining,  it  corresponded  to  the  declaration.  The  jury  found  that  the  interline- 
ation was  made  after  the  instrument  was  executed. 

Held,  that  plaintiff  was  entitled  to  the  verdict,  whether  or  not  he  was  privy  to  the  alteration;  the 
effect  of  the  alteration,  if  any,  being  only  to  discharge  or  modify  the  original  contract  and 
therefore  constituting  a  defence  which  required  to  be  shown  by  way  of  confession  and  avoid- 
ance. 

Assumpsit.  The  declaration  stated  that,  whereas,  before  the  making 
of  the  promise,  &c,  next  mentioned,  to  wit,  21st  August,  1833,  defend- 
ants were  sureties  for  the  due  performance  of  certain  contracts  for  the 
building  of  certain  works  by  one  Robert  Streather  within  a  certain 
limited  time,  to  wit,  within  three  months  from  the  day  aforesaid,  and, 
it  being  then  necessary  that  defendants,  or  R.  S.,  or  some  or  one  of 
them,  should  procure  bricks  for  the  building  of  the  said  works,  and 
plaintiff*  being  then  a  maker  and  seller  of  bricks,  defendants,  well  know- 
ing the  same,  then  wrote  and  delivered  unto  plaintiff  the  following 
order  in  writing ;  viz.,  "  Mr.  H.  K.  Hemming.  Please  to  deliver  to 
Mr.  Robert  Streather,  for  the  completion  of  his  contracts  at  Deptford 
and  Woolwich  yards,  500,000  best  stock  bricks,  to  be  delivered  at  the 
said  dock-yards  at  32.?.  per  thousand ;  and  we,  as  his  sureties,  do  hereby 
consent  that  the  proper  officer,  Navy  Office,  Somerset  House,  who  shail 
or  may  have  the  payment  of  the  contract  when  finished,  shall  and  may 
stop  the  amount  of  such  account  for  bricks  delivered,  and  we  do  hereby 
agree  to  become  guarantees  for  the  payment  of  the  same.  Dated  this 
21st  day  of  August,  1833:"  which  said  order  being  so  delivered  to 
plaintiff,  plaintiff'  then  agreed  with  defendants  to  deliver  the  said  bricks 
accordingly,  and,  in  consideration  that  plaintiff  would  deliver  to  R.  S. 
at  the  dock-yards,  &c.,  defendants  undertook  and  promised  plaintiff  to 
guarantee  the  payment  of  the  same  to  him  within  a  reasonable  time 
after  the  same  should  be  so  delivered  as  aforesaid :  averment  that  plain- 
tiff, confiding,  &c,  did  afterwards,  to  wit,  on,  &c,  deliver  to  R.  S.,  at 
the  dock-yards,  500,000  best,  &c,  at  the  rate  of,  &c,  amounting  in  the 
whole  to  a  large  sum,  &c,  viz.  800/. ;  and,  although  a  reasonable  time 
for  the  payment  of  the  same  hath  long  elapsed  since  the  delivery  of  the 
said  bricks  as  aforesaid,  R.  S.,  (although  often  requested,)  hath  not  paid 
the  said  sum,  &c,  whereof  defendants  then  had  notice :  breach,  that 
defendants  have  not  paid  plaintiff  the  said  sum,  &c,  although  often  re 
quested ;  and  the  said  sum  remains  wholly  due,  &c 
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There  was  a  second  count,  setting  out  a  similar  instrument,  except 
that  the  concluding  words  of  it  were  stated  to  be,  "for  the  payment  of 
the  same  to  you  when  the  amount  of  the  contract  is  paid.  Dated," 
&c. ;  and  the  latter  part  of  the  count  was  modified  to  suit  the  instru- 
ment as  last  set  out. 

The  defendants  pleaded,  severally,  Non  Assumpsit  to  the  whole ;  and 
various  special  pleas  to  the  second  count,  some  of  which  were  demurred 
to,  and  others  led  to  issues  of  fact. 

On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  Trinity  tenn,  1836,  the  plaintiff  put  in  an  instrument,  signed 
by  Streather  and  the  defendants  as  his  sureties,  which  appeared  to  have 
been  interlined.  Without  the  interlineation,  the  instrument  corresponded 
to  that  set  forth  in  the  first  coupt ;  with  the  interlineation,  to  that  set 
forth  in  the  second.  Conflicting  evidence  was  given  as  to  the  circum- 
stances under  which  the  interlineation  had  been  made,  and  upon  the 
general  facts  of  the  case,  which  are  not  material  to  the  point  here  de- 
cided, (a)  The  Lord  Chief  Justice  directed  the  jury  to  find  for  the 
plaintiff  as  to  the  first  count,  and  for  the  defendants  as  to  the  second, 
on  the  pleas  of  non  assumpsit,  if  they  believed  that  the  interlineation 
was  made  after  the  execution  of  the  instrument  by  the  parties ;  but,  if 
they  believed  it  to  have  been  made  before  the  execution,  then,  on  these 
pleas,  for  the  defendants  as  to  the  first  count,  and  for  the  plaintiff  as  to 
the  second.  Verdict  for  the  plaintiff  as  to  so  much  of  the  pleas  of  non 
assumpsit  as  related  to  the  first  count ;  for  the  defendants  as  to  so  much 
of  these  pleas  as  related  to  the  second  count ;  for  the  plaintiff  on  all  the 
other  issues  of  fact. 

In  Michaelmas  term,  1836,  Sir  W.  W.  Follett  obtained  a  rule  nisi  for 
a  nonsuit  or  new  trial,  on  the  grounds,  first,  that,  if  the  plaintiff  was 
privy  to  the  alteration  even  after  the  execution,  he  could  not  recover 
on  the  first  count ;  secondly,  that  the  verdict  was  against  the  weight  of 
evidence.     In  Hilary  term,  1838,  (A) 

Sir  J.  Campbell,  Attorney-General,  and  Archbold,  showed  cause.  It 
is  immaterial  whether  the  alteration  did  or  did  not  vitiate  the  instru- 
ment, since,  by  the  finding  of  the  jury,  it  once  existed  as  a  good  con- 
tract :  for  supposing  the  instrument  vitiated  by  subsequent  alteration, 
the  objection  cannot  be  taken  upon  Non  Assumpsit.  By  R.  HiL  4  W. 
4,  Pleading*  in  Particular  Actions,  I.  1,  that  plea  is  to  "operate  only 
as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or'of  the 
matters  of  fact  from  which  the  contract  or  promise  alleged  may  be  im- 
plied by  law;"  and,  by  I.  3,  "all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  discharge,  but  those  which  show  the 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise,  shall  be  specially  pleaded."  Cases  decided  be- 
fore the  new  rules  are  inapplicable.  Such  is  Powell  v.  Divett,  15  East, 
29,  where  the  plaintiff  was  held  to  be  rightly  non-suited  on  the  ground 
that  the  instrument  declared  upon  had  been  by  his  consent  altered  after 
being  completed.  Then  a  plea  of  non  assumpsit  raised  the  whole 
question.  At  present,  the  only  question  on  such  a  plea  is  whether 
there  was  once  a  good  contract,  as  found  by  the  jury.  A  statutable 
illegality  in  the  original  contract  must  be  pleaded,  if  a  contract  good  at 
common  law  appear  on  the  declaration ;  Bar  net  t  v.  Glossop,  1  New 

(a)  As  to  the  history  of  the  transaction,  see  the  judgment,  post,  p.  336. 
(6)  January  23d.    Before  Lord  Denraan,  C.  J.,  Littledale,  Williams,  and  Coleridge,  Js»    . 
VOL.  XXXVI. — 31 
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Ca.  633,  (27  E.  C.  L.  R.  522 :)  and  so  must  even  a  common  law  die 
gality,  according  to  Potts  v.  Sparrow,  1  New  Ca.  594,  (27  E.  C.  L.  R. 
502.)  The  evidence  here  rather  shows  that  the  alteration  was  made 
by  a  stranger  without  authority ;  which,  as  Lord  Ellenborough  ex- 
presses himself  in  Henfree  v.  Bromley,  6  East,  309,  is  "  a  mere  spolia- 
tion," and  would  not  affect  existing  rights.  [The  argument  on  the 
evidence  is  omitted.]  The  decision  in  the  Exchequer,  Hemming  v. 
TVenery,  2  C.  M.  &  R.  385,  S.  C.  5  Tyrwh.  887,  is  inapplicable  :  there 
the  plaintiff  declared  on  the  instrument  in  the  altered  form. 

Sir  W.  W.  Follett,  contra.  When  the  instrument  was  produced, 
apparently  altered  from  its  original  state  as  described  in  the  first  count, 
it  was  for  the  plaintiff  to  show  under  what  circumstances  the  alteration 
took  p4ace.  (a)  It  was  not  enough  to  show  that  it  was  executed  by 
both  parties  before  the  alteration.  If  the  plaintiff  afterwards  altered 
it  without  the  consent  of  the  defendant,  the  whole  contract  was  vitiated; 
if  it  was  altered  by  mutual  consent,  the  altered  contract  was  substituted 
for  the  original  one.  In  either  case  the  contract  existing  between  the 
parties  was  not  that  declared  upon ;  and  the  plaintiff  fails  upon  the 
issue  on  non  assumpsit  "  If  a  deed  after  execution  be  altered  in  a 
material  place  by  rasure,  interlineation,  addition,  &c,  by  the  obligee 
himself,  it  shall  be  void ;  and  the  obligor  may  plead  non  est  factum  ;" 
Com.  Dig.  Fait,  (F  1.)  And  so  it  was  said  by  the  Court  in  Cospey  v. 
Turner,  Cro.  Eliz.  800.  Even  if  it  be  done  for  the  benefit  of  the 
obligor,  the  deed  is  avoided :  nor  would  the  old  deed  remain  good 
though  the  obligor  assented ;  Markham  v.  Gonaston,  Cro.  Eliz.  626 ; 
Powellv.  Divett,  15  East,  29 ;  Downes  v.  Richardson, 5  B.  &  Aid.  674, 
(7  E.  C.  L.  R.  227;)  Bowman  v.  Nichol,  5  T.  R.  537,  are  authorities 
for  the  defendant  in  this  case.  Barnett  v.  Glossop,  and  Potts  v.  Spar- 
row, cannot  be  maintained ;  Johnson  v.  Dodgson,  2  M.  &  W.  653,  is 
the  other  way.  [Coleridge,  J.  Those  cases  might  be  bad  law,  and 
yet  the  argument  for  the  plaintiff  here  good :  for  the  argument  is  that 
there  was  once  a  good  instrument,  which  is  declared  on  :  in  those  cases 
the  defence  went  to  show  that  the  contracts  were  void  ab  initio.  Lord 
Denman,  C.  J.  The  judges  have  never  doubted  that,  in  an  action 
for  slander,  the  defendant  may  show  a  privileged  communication  under 
the  general  issue.]  (b)  The  plaintiff  himself  here  puts  in  a  contract 
different  from  that  on  which  he  declares.  The  effect  of  the  whole 
might  be,  and,  upon  the  evidence  appears  to  have  been,  that  there  was 
no  contract  at  all  up  to  the  time  of  the  alteration,  but  that  the  whole 
was  in  fieri.  The  evidence  clearly  shows  the  plaintiff's  knowledge  of 
the  alteration.  [The  argument  as  to  this  is  omitted.]  The  case  is  the 
stronger,  because  the  Court  appears  to  have  exceeded  its  jurisdiction  in 
allowing  the  two  counts  ;  and,  if  the  plaintiff  has  been  confined  to  the 
second,  there  was  a  good  answer,  as  appears  from  the  case  in  the  Ex- 
chequer, Hemming  v.  Trencry,  2  C.  M.  &  R.  385,  S.  C.  5  Tyrwh.  887. 
And  this  shows  the  materiality  of  the  alteration. 

Cur.  adv.  twit* 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  appears  that  Streather  had  contracted  to  do  certain  works  for 
government,  and  that  the  plaintiff,  who  was  a  manufacturer  of  bricks, 

(a)  See  Knight  v.  Clement,  8  A.  &  E.  215. 

v6)  See  the  cases  collected  in  Li  We  v.  Price,  5  A.  &  E.  645,  (31  E.  C.  L.  R.  404.)  And 
tee  Hayseldm  v.  Stuff,  6  A.  &  E.  163,  (31  E.  C.  L.  R.  307.) 
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engaged  to  suppiy  a  certain  quantity  of  dhcks  to  Streather,  to  assist 
him  in  the  completion  of  the  works,  if  the  defendants  would  guarantee 
the  payment  for  them  under  the  terms  agreed  upon.  An  agreement  in 
'writing,  containing  the  guarantee,  was  entered  into  and  signed  by  the 
plaintiff  and  the  defendants :  the  bricks  were  supplied  by  the  plaintiff: 
but  Streather  did  not  pay  him  for  them ;  and  he  therefore  applied  to  the 
defendants,  as  the  sureties,  for  payment ;  but  they  objected  to  pay,  for 
the  reasons  given  at  the  trial  of  the  cause,  but  which  it  is  not  now  material 
to  advert  to ;  and  the  plaintiff,  on  that  refusal,  brought  the  present  action. 

The  contract  of  guarantee,  which  was  given  in  evidence  at  the  trial, 
was,  in  fact,  interlined  ;  and  that  interlineation  stated  a  condition  that 
the  guarantee  should  only  attach  and  be  binding  when  the  amount  of 
the  contract  was  paid  to  Streather.  This  condition,  therefore,  limited 
the  responsibility  of  the  defendants,  and  was  for  their  benefit. 

An  action  had  been  brought  in  the  Exchequer  on  the  contract  as 
interlined;  and  that  Court  was  of  opinion  (Hemming  v.  Treneryy2 
C.  M.  &  R.  385,  S.  C.  5  Tyrwh.  887,)  that  the  amount  of  the  contract 
had  not  been  paid  to  Streather,  and  that,  consequently,  the  condition  on 
which  the  guarantee  was  to  attach  had  not  arisen,  and  that  the  plaintiff 
was  not  entitled  to  recover. 

The  plaintiff  has  now  brought  an  action  in  this  Court :  and  he  has 
two  counts  in  the  declaration ;  the  first  on  the  contract  without  the 
interlineation,  treating  the  guarantee  as  an  absolute  guarantee ;  and 
the  second  count  on  the  contract  with  the  qualification  in  the  condition. 

The  defendants  have  separately  pleaded  non  assumpsit  to  the  whole 
declaration,  and  also  some  special  pleas  which  appear  to  apply  to  the 
last  count  only.  The  jury  have  found  a  verdict  for  the  plaintiff  on  the 
non  assumpsit  to  the  first  count,  and  for  the  defendants  on  the  non  as- 
sumpsit to  the  second  count :  and  they  have  found  for  the  plaintiff  on 
all  the  special  pleas ;  which  last  finding,  however,  is  immaterial  on  the 
present  inquiry.  The  counsel  for  the  defendants  have  applied  for  leave  to 
enter  a  nonsuit  or  for  a  new  trial.  As  to  the  nonsuit,  no  leave  appears 
to  have  been  given  ;  and  indeed  it  is  abandoned.  As  to  a  new  trial, 
it  is  moved  for  as  a  verdict  against  evidence,  and  for  a  misdirection. 

The  case,  in  the  result,  turns  out  to  be  thus.  A  contract  is  adduced 
in  evidence,  with  an  interlineation :  if  that  interlineation  was  there 
before  it  was  executed  by  the  parties,  that  of  course  is  the  existing  con- 
tract, and  always  was  so ;  and,  if  such  was  the  state  of  things,  the 
plaintiff  cannot  recover.  The  Court  of  Exchequer  have  decided  against 
him  as  to  the  law  arising  out  of  such  a  contract;  and  the  jury  have  on 
this  trial  negatived  the  existence  in  fact  of  such  a  contract.  But  the 
jury  have  affirmed  the  existence  of  a  contract  without  the  interlineation. 
Now,  if  the  contract  without  the  interlineation  was  signed  by  the  plain- 
tiff and  defendants,  it  was  then  the  actual  existing  contract  of  the  par- 
ties, and  would  support  the  finding  of  the  jury  on  the  non  assumpsit  to 
the  first  count ;  but,  as  to  the  evidence  of  this  being  so,  one  witness  for 
the  plaintiff  states  it,  but  two  witnesses  for  the  defendants  state  that  the 
interlineation  was  made  at  the  time  it  was  written  out,  and  before  it 
was  signed  by  the  parties.  It  was  therefore  a  question  for  the  jury  to 
which  of  the  witnesses  they  would  give  credit.  Supposing  the  witness 
for  the  plaintiff  was  believed,  and  that  the  jury  had  come  to  the  right 
conclusion  as  to  the  fact,  that  the  contract  had  been  executed  by  both 
parties  without  the  interlineation,  and  that  it  did  really  once  exist  as 
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such  a  contract,  yet,  as  it  was  exhibited  to  the  jury  with  the  interlinea- 
,  tion,  and  therefore  in  an  altered  state  from  the  original  contract,  the 
defendants  contend  that  it  ought  to  have  been  left  to  the  jury  to  say  by 
whom  the  alteration  was  made.  1st,  Whether  by  consent  of  both  par- 
ties; 2dly,  Whether  by  the  plaintiff;  3dly,  Whether  by  the  defendant; 
4thly,  Whether  by  strangers,  i.  e.  by  persons  who  took  a  part  in  these 
matters,  and  who  might  think  that  the  agreement  with  the  interlineation 
was  what  ought  to  bind  the  parties. 

As  to  the  first,  if  it  was  altered  with  the  consent  of  both  parties,  the 
altered  agreement  would  bind  them,  but  would  put  an  end  to  the  origi- 
nal contract  as  in  the  first  count.  As  to  the  second,  if  the  alteration  was 
made  by  the  plaintiff  without  the  consent  of  the  defendants,  (though  foi 
their  benefit,)  it  would,  according  to  the  authorities  cited,  put  an  end  to 
the  original  agreement.  As  to  the  third,  if  it  was  altered  by  the  defend- 
ants without  the  consent  of  the  plaintiff,  it  would  have  no  effect,  and 
would  remain  as  it  was  originally.  As  to  the  fourth,  if  the  alteration 
was  not  by  the  privity  of  the  parties,  it  is  not  material  to  consider  the 
general  rules  at  present. 

But,  supposing  the  agreement  to  be  vitiated  by  an  interlineation,  then 
comes  the  question,  whether  this  is  open  under  the  new  rules  upon  uol 
assumpsit.  For  there  was  once  a  valid  contract,  which  is  avoided  by 
some  subsequent  act;  and  therefore  the  question  arises,  whether  it 
should  not  be  pleaded.  Here  nothing  was  adduced  to  show  that  the 
original  contract  was  void  in  its  inception.  The  issue  was  joined  on 
the  fact  of  its  being  executed.  Now  it  was  proved  to  have  been  exe- 
cuted. It  was  produced,  indeed,  at  the  trial,  bearing  on  its  face  an 
alteration,  which  must  have  been  made  or  sanctioned  by  the  plaiutiff; 
but  that  had  been  made  after  the  execution.  The  promise,  then,  which 
the  defendant  denied,  was  established  by  the  evidence ;  and,  if  he  had 
the  means  of  defending  himself,  it  was  by  matter  ex  post  facto. 

The  rule  of  Hilary  term,  4  W.  4,  as  to  this,  is,  "  In  every  species  of 
assumpsit,  alt  matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be 
either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  specially  pleaded ;"  Pleadings  in  Particular  Actions,  I. 
3,  5  B.  &  Ad.  viii. 

It  appears  to  us  that  the  defence  arising  from  the  alteration  of  the 
contract  falls  within  the  meaning  of  confessing  and  avoiding ;  for  the 
defendant,  on  such  a  defence,  confesses  that  he  made  the  contract,  but 
he  avoids  it  by  showing  that  the  contract  was  afterwards  avoided  by 
the  alteration.  This  defence  by  confession  and  avoidance  arises  from 
matter  of  fact  only,  and  operates  as  a  discharge  from  the  contract,  rather 
.  than  as  showing  the  transaction  to  be  either  void  or  voidable  in  point 
of  law ;  because  the  transaction  itself,  which  is  the  original,  was  neither 
void  nor  voidable  in  point  of  law.  This  we  mention,  because,  if  i* 
operates  as  a  discharge,  it  becomes  unnecessary  to  consider  the  effect 
of  the  rule  as  to  defences  which  arise  as  to  matters  of  law,  upon  som« 
of  which  a  difference  of  opinion  seems  to  be  entertained  by  different 
judges,  whether  such  defences  may  be  set  up  on  the  general  issue,  or 
whether  they  must  be  pleaded,  and  as  to  which  we  may  refer  to  the 
cases  of  Barnett  v.  Glossop,  3  Dowl.  Pr.  C.  625,  S.  C.  1  New  Ca.  633, 
(27  E  C.  L.  R.  522;)  Potts  v.  Sparrow,  3  Dowl  Pr.  C.  630,    S.  C  . 
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New  Ca.  594,  (27  E.  C.  L.  R.  502,)  and  Johnson  v.  Dodgson,  2  M.  & 
W.  653. 

But  the  Court  was  supposed  to  have  assumed  an  extraordinary  power 
iu  permitting  several  counts  on  the  two  inconsistent  contracts ;  and  the 
plaintiff  to  have  taken  a  fraudulent  advantage  of  that  power  by  declar- 
ing iu  this  Court  on  the  general  contract,  after  proceeding  on  the  condi- 
tional one  in  the  Exchequer.  For  our  own  part,  we  do  not  repeat  the 
reasons  that  induced  us  to  permit  the  insertion  of  two  counts;  but  it  is 
fair  to  remark  that  there  is  no  censure  applicable  to  the  plaintiff  for 
claiming  under  both  contracts,  which  will  not  equally  attach  on  the  de- 
fendants for  denying  both ;  and,  the  execution  of  the  former  having 
been  proved  to  the  satisfaction  of  the  jury,  justice  would  have  been 
defeated  by  a  mere  technicality  if  the  defence  had  succeeded  by  proof 
that  the  plaintiff  had  contemplated  the  introduction  of  some  alteration  in 
the  contract,  with  a  view  to  make  it  more  favourable  for  the  defendant 

Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 


DOE  on  the  several  demises  of  SPILSBURY  and  Another  against  Sir 
FRANCIS  BURDETT,  Baronet,  and  Others. 

DOE  on  the  same  demises  against  SKYNNER  and  Others. — p.  936. 

Lands  were  limited  to  such  uses,  &c,  as  L.  should  appoint  by  her  last  will  and  testament  in 
writing,  to  be  by  her  signed,  sealed,  and  published  in  the  presence  of  and  attested  by,  three 
or  more  credible  witnesses.  L.  signed  and  sealed  an  instrument  (before  stat  7  W.  4,  and  1 
Vict  c.  26)  containing  an  appointment,  commencing  thus : — "  I,  L.,  do  publish  and  declare 
this  to  be  my  last  will  and  testament;"  and  ending  thus : — **  I  declare  this  only  to  be  my  last 
will  and  testament  In  witness  whereof  I  have  to  this  my  last  will  and  testament  set  my 
hand  and  seal,  the  12th  day,  &c"  The  attestation  was  as  follows :— "  Witness,  C.  B.,  E.  B., 
A.  B.M 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  K.  B.,  not  a 
good  execution  of  the  power. 

Per  Vaughax,  J.,  Parks,  B.,  Albsbsov,  B.,  and  Coltxav,  J.  Dissentientibus  Tihdal,  C.  J., 
Bosan acKT,  J.,  and  Gurjckt,  B. 

These  were  actions  of  ejectment,  brought  in  the  Court  of  King* 
Bench,  the  first  for  lands  in  Derbyshire,  the  second  for  lands  in  the 
town  and  county  of  Nottingham.  On  the  respective  trials,  in  1834, 
before  Tindal,  C.  J.,  at  the  Derbyshire  Lent  assizes,  and  Littledale, 
J.,  at  the  Nottingham  Lent  assizes,  verdicts  were  found  for  the  plain- 
tiffs, subject  to  the  opinion  of  the  Court  upon  two  cases.  The  Court  of 
King's  Bench,  in  each  case,  decided  (in  Michaelmas  term,  1835,  Doe 
dem.  Spilsbury  v.  Sir  Francis  Burdett,  4  A.  &  E.  1,  (31  E.  C.  L.  R. 
11,) )  that  a  power,  set  forth  in  the  cases,  was  well  executed  by  the  in- 
strument also  set  forth  in  the  cases ;  and,  the  defendants  claiming  under 
the  appointments  in  the  instrument,  and  the  lessors  of  the  plaintiffs 
under  interests  which  were  to  arise  in  default  of  appointment,  judgment 
was  given  for  the  defendants.  The  cases  were  then  turned  into  spe- 
cial verdicts,  the  material  facts  in  which  were  as  follows. 


488  Doe  d.  Spilsburt  v.  Burdett.  H.  V.  1839.  [941 

signed  in  their  presence,  appears  also  from  what  was  said  by  Lord  El- 
don  in  the  case  of  M'Quten  v.  Furquhar,  11  Ves.  477.  In  that  case 
the  instrument  was  required  to  be  signed  and  sealed  in  the  presence  of 
two  or  more  witnesses.  No  attestation  was  required.  The  deed  (as 
was  also  the  case  in  Wright  v.  Wakeford,  4  Taunt.  213,  purported  to 
be  signed,  sealed,  and  executed  in  the  presence  of  three  credible  wit- 
nesses. The  attestation  was  only  sealed  and  delivered  in  the  presence 
of,  &c.  Lord  Eldon  said,  upon  the  question  whether,  after  execution, 
it  ought  to  be  taken  that  he  did  sign  in  the  presence  of  the  witnesses 
attesting  the  sealing  and  delivery,  "  there  would  be  a  miscarriage  in  a 
Judge,  directing  a  jury,  if  that  fact  was  found,  not  to  presume  that  the 
deed  was  signed  in  the  presence  of  the  same  witnesses,  as  it  professed 
to  be." 

The  case  of  Wright  v.  Wakeford  was  followed  by  that  of  Doe  dern. 
Mansfield  v.  Peachy  2  M.  &  S.  576,  which  I  cite  for  the  distinct  enun- 
ciation it  contains  of  the  principle  previously  acted  on  in  Wright  v. 
Wakeford. 

In  Doe  dem.  Mansfield  v.  Peach  the  appointment  was  to  be  by  deed 
or  writing  under  hand  and  seal,  executed  in  the  presence  of,  and  to  be 
attested  by,  two  or  more  witnesses.  The  form  of  attestation  was,  sealed 
and  delivered  by  the  said  Robert  Peach  in  the  presence  of  Thomas 
Mart  in  j  John  Seale.  It  was  said  by  the  Court,  in  giving  judgment,  "It 
seems  to  us  that  to  make  a  due  execution  of  the  power,  there  must  be  a 
making  of  an  instrument  with  all  the  forms  required  by  the  power,  and 
that  there  must  be  an  attestation  of  its  execution  with  all  those  forms. 
The  intention  of  the  parties  was,  that  the  attestation  should  be  co-exten- 
sive with  the  things  required  to  be  done." 

This  case  has  been  followed  by  others  in  which  the  same  doctrine  has 
prevailed.  And  it  is  observable  that,  although  many  cases  are  to  be 
found  in  our  law  books  where  powers  had  been  given  to  be  exercised 
by  writing  executed  in  the  presence  of  and  attested  by  two  or  more 
witnesses,  in  none  of  them  have  the  instruments  been  held  to  be  well 
executed  unless  the  attestation  itself  either  stated  in  express  terms,  or 
showed  by  equivalent  expressions,  that  the  requisite  conditions  had  been 
complied  with ;  Doe  dem.  Hotchkiss  v.  Pearce,  6  Taunt.  402,  (1  E.  C. 
L.  R.  427;)  Wright  v.  Barlow,  3  M.  &  S.  512;  Hougham  v.  Sandys,  2 
Sim.  95;  Ward  v.  Swift,  1  Cr.  &  M.  171,  S.  C.  3  Tyrwh.  122;  Curleis 
v.  Kenrick,  3  M.  &  W.  461. 

It  is  to  be  observed,  however,  that  dicta  of  two  learned  Judges  may 
be  cited  as  qualifying  in  some  degree  the  generality  of  the  positions  laid 
down  in  those  cases. 

In  Moodie  v.  Reid,  7  Taunt.  355,  S.  C.  (in  Chanc.)  1  Mad.  516,  (2  R 
C.  L.  R.  133,)  the  appointment  was  required  to  be  made  by  deed,  or  will 
signed  and  published  in  the  presence  of,  and  attested  by,  two  or  more 
credible  witnesses.  The  donee  of  the  power  made  her  will  concluding 
in  tnese  terms: — These  my  last  bequeaths  signed  by  me  this  4th  day 
of  February,  1S1 2.  Sarah  Moodie.  Witness,  Betty  Headinglon.  Jane 
Headington.  Lord  C.  J.  Gibbs,  upon  the  argument,  expressed  an 
opinion  that  the  signing  was  clearly  attested,  but  seemed  to  doubt  about 
the  publishing.  In  the  result  the  Court,  after  taking  time  to  consider, 
certified  the  appointment  not  to  be  well  executed.  The  reasons  do  not 
appear.  With  reference  to  the  remark  of  Lord  C.  J.  Gibbs,  it  may  not 
unreasonably  be  asked  how  it  appears  that  the  will  was  signed  in  the 
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presence  of  the  witnesses.  Does  the  simple  signature  by  a  witness 
of  his  name  to  an  instrument  import  that  he  saw  it  signed  ?  Does 
it  import  more  than  that  the  instrument  had  been  authenticated  in 
his  presence,  by  the  party  executing  it,  as  a  genuine  instrument? 
The  authentication  may  have  been  simply  by  an  acknowledgment 
of  his  signature,  which,  according  to  the  case  of  Jones  v.  Dale,  1  Sugd. 
on  Powers,  302,  (6th  ed.,)  is  not  sufficient;  for,  as  there  said  by 
Reynolds,  J.,  saying  and  doing  are  different  things;  "and  his  saying 
he  had  writ  it  himself  won't  amount  to  a  subscribing  in  the  presence , 
of  three  witnesses." 

The  dictum  of  Lord  Chief  Justice  Gibbs  derives  some  support  from 
what  was  said  by  the  Vice-Chancellor,  Sir  John  Leach,  in  the  case  of 
Stanhope  v.  Keir,  2  Sim.  &  St.  37. 

In  that  case  the  power  was  to  be  executed  by  will,  signed  and  pub- 
lished in  the  presence  of,  and  attested  by,  three  or  more  witnesses.  The 
will  concluded  as  follows  : — This  is  my  last  will  and  testament,  made 
and  signed  in  the  year  of  our  Lord  1818,  on  the  19th  day  of  Novem- 
ber, at  Gravesend,  in  the  county  of  Kent.  (Signed)  Eugenia  Keir, 
(L.  S.)  In  the  presence  of  C.  McDonald  Lockhart.  Thomas  Bennett. 
•Alexander  Edwards.  The  Vice-Chancel  lor,  Sir  John  Leach,  said,  on 
this  case,  "  The  argument  for  the  defendant  supposes  the  witnesses  to 
be  acquainted  with  the  contents  of  the  will.  I  cannot  assume  more 
from  this  attestation  than  that  they  saw  Mrs.  Keir  sign  the  instrument." 
The  will  was  consequently  held  to  be  an  insufficient  execution  of  the 
power.  In  this  case,  it  is  to  be  observed  that  the  attestation  contained 
the  words  in  the  presence  of  but  did  not  specify  what  it  was  that  was 
done  in  their  presence. 

The  doctrine  enounced  in  these  dicta  of  Lord  C.  J.  Gibbs  and  Sir 
John  Leach  was  much  extended  in  the  subsequent  case  of  Buller  v. 
Burt,  (a)  also  before  Sir  John  Leach.  In  that  case  the  appointment  was 
to  be  by  deed  sealed  and  delivered  in  the  presence  of,  and  attested  by, 
two  or  more  witnesses.  The  instrument  concluded  with  the  following 
words  : — signed  and  sealed  at  Cotton  aforesaid,  this  13/A  day  of  Sep- 
tember, in  the  year  of  our  Lord  1813,  by  L.  Smith,  (L.  S.)  Witness, 
John  H.  Burt.  Hannah  Bowles.  The  Master  of  the  Rolls  is  reported 
to  have  said  that  "  the  attestation  of  the  witnesses  being  considered  as  a 
part  of  the  appointment,  it  must  follow  that  when  the  word  '  witnesses,9 
without  more,  is  used  in  the  attestation,  it  affirms  that  all  has  been  done 
in  the  presence  of  the  witnesses  which  is  stated  in  the  body  of  the  deed." 
Upon  this  dictum,  I  would  take  the  liberty  to  remark  that  the  words  of 
the  deed  are  the  words  of  the  party  executing  it,  not  of  the  witnesses ; 
and  that  I  am  unable  to  see  on  what  ground  the  declaration  of  the  party, 
that  the  requisite  conditions  have  been  complied  with,  can  be  substi- 
tuted for  the  attestation  of  the  witnesses,  or  how  we  can  be  justified  in 
assuming,  contrary  to  what  the  fact  is  likely  to  have  been,  that  the  wit- 
nesses are  cognizant  of  the  contents  of  the  instrument,  an  assumption 
which,  in  Stanhope  v.  Keir,  2  Sim.  &  Stu.  37,  the  same  Judge  seemed 
to  think  he  should  not  be  warranted  in  making. 

In  this  case  of  Buller  v.  Burt,  (a)  as  well  as  in  the  two  preceding 

(a)  Cited  from  MS.  in  Doe  dem.  Spibbury  r.  Burden,  in  K.  B.  The  judgment  is  given  xer 
batim  from  tbe  MS.  in  the  judgment  of  the  Court  of  King's  Bench,  A  A.  &  E.  pp.  15,  16,  17 
(31  E.  C.  L.  R.  16,  16.) 
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cases,  the  execution  of  the  instrument  was  held  to  he  defective.  The 
dicta  to  which  reference  has  been  made  were  not  the  foundations  on 
which  the  judgments  rested  ;  we  cannot  know  whether  the  opinions  of 
these  learned  J  udges  had  been  fully  made  up  in  regard  to  them,  so  that 
they  were  prepared  to  act  on  them.  Those  cases,  therefore,  cannot  be 
considered  as  having  established  judicially  that  any  tiling  short  of  an 
attestation  by  the  witnesses,  coextensive  with  the  several  acte  required 
to  be  done,  can  be  considered  as  a  compliance  with  the  requisite  condi- 
tion. To  admit  anything  short  of  this  as  sufficient,  tends  to  introduce 
uncertainty  and  confusion  into  a  question  in  which  precision  and  cer- 
tainty are  of  the  greatest  importance. 

On  these  grounds,  I  think  that  we  ought  not  to  fritter  away  the  strict 
and  intelligible  rule  laid  down  in  Wright  v.  Wakeford,  4  Taunt.  213, 
by  the  introduction  of  subtle  refinements  and  nice  distinctions.  The 
result  is,  that  the  appointment  in  this  case  was  ill-executed :  and  there- 
fore, in  my  opinion,  the  judgment  of  the  Court  below  ought  to  be 
reversed. 

Guhney,  B.  The  question  for  the  consideration  of  the  Court  is, 
whether  Mrs.  Skynner  did  or  did  not  duly  execute  a  power  conferred 
upon  her  by  her  marriage  settlement  ? 

The  terms  in  which  the  power  is  given,  are  "  by  her  last  will  and 
testament,"  "  to  be  by  her  signed,  sealed,  and  published  in  the  presence 
of,  and  attested  by,  three  or  more  credible  witnesses."  Mrs.  Skynner 
has  made  a  will ;  and  she  professes  to  do  so  in  execution  of  the  power, 
and  to  fulfil  all  its  requirements.  She  commences,  I  "  do  publish  and 
declare  this  to  be  my  last  will  and  testament."  And,  in  the  conclusion, 
she  says,  "  I  declare  this  only  to  be  my  last  will  and  testament.  In 
witness  whereof  I  have  to  this  my  last  will  and  testament,  contained  in 
one  sheet,  set  my  hand  and  seal."  Then  follow  her  signature  and  seal ; 
and  the  attestation  in  general.  "  Witness,  Charles  Ball.  Elizik*  Ball 
Anne  Ball" 

The  objection  which  is  made  to  this  is,  that  the  attestation  is  not  to 
be  construed  to  extend  beyond  the  act  of  signing  and  sealing  :  that  it 
must  not  be  construed  to  extend  to  the  commencement  of  the  will,  I  do 
publish  and  declare  this  to  be  my  last  will  and  testament,  nor  even 
to  the  words,  /  declare  this  to  be  my  last  will  and  testament,  but 
merely  to  the  very  last  words,  in  witness  whereof  I  have  to  this  my 
last  will  and  testament  set  my  hand  and  seal;  and,  therefore,  that 
the  publication  of  the  will  is  not  attested,  and  the  execution  of  the 
power  is  on  that  account  invalid. 

The  Court  of  King's  Bench  has  decided  that  this  is  a  good  execution 
of  the  power ;  and  I  think  that  that  decision  is  right. 

The  subject  is  by  no  means  free  from  difficulty.  The  Courts  of 
Westminster  Hall  have,  by  their  anxiety  to  see  powers  strictly  executed, 
been  led,  I  think,  into  nice  and  refined  distinctions,  by  which  the  inten- 
tions of  the  creators  of  those  powers  have  been  grievously  disappointed. 
It  has  been  truly  observed  by  Sir  Edward  Sugden,  in  his  Treatise  on 
Powers,  vol.  I.  p.  317 — 321,  (6th  ed.,)  that  the  decisions  which  have 
been  made  upon  the  execution  of  powers  are  at  variance  with  the 
decisions  which  have  been  uniformly  made  upon  the  subject  of  the 
execution  of  wills  under  the  Statute  of  Frauds ;  and  I  think  that  it  has 
been  unfortunate  that  these  cases  have  been  so  decided. 

Not  to  mention  the  cases  which  occurred  before  the  year  1812,  the 
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case  which  is  considered  to  have  settled  the  law  upon  this  point  is  that 
of  Wright  v.  Wakeford,  4  Taunt.  213,  17  Ves.  454. 

In  that  case,  the  terms  of  the  power  were,  by  any  writing  "  under 
their  and  his  hands  and  seals,"  "  attested  by  two  or  more  credible 
witnesses,"  The  form  of  the  attestation  was  "  sealed  and  delivered 
by  the  within-named"  •&.  and  B.  "  in  the  presence  of,"  &c.  The 
objection  was,  that  the  attestation  did  not  extend  to  the  signing:  it 
was  an  attestation  of  no  more  than  of  sealing  and  delivery  ;  and,  the 
sealing  and  delivery  being  specified,  it  must  be  presumed  that  the 
witnesses  did  not  mean  to  attest  the  signing.  Lord  Eldon  sent  this 
case  to  the  Court  of  Common  Pleas ;  and  the  Court  was  divided  in 
opinion.  Two  certificates  were  returned  :  one  by  Lord  Chief  Justice 
Mansfield,  that  the  attestation  was  sufficient ;  the  other  by  Mr.  Justice 
Heath,  Mr.  Justice  Lawrence,  and  Mr.  Justice  Chambre,  that  it  was 
insufficient.  It  is  perhaps  too  late  to  consider  whether,  if  the  case 
#ere  now  to  occur,  it  would  receive  the  same  decision.  I  think  that  it 
is  very  much  to  be  lamented  that  the  majority  of  the  Court  felt  them- 
selves compelled  by  antecedent  cases  to  come  to  that  conclusion  :  it  can 
hardly  be  doubted  that  it  defeated  the  intention  of  the  creator  of  the 
power.  If  the  word  "  attested"  had  not  been  in  the  power,  the  deci- 
sion would  have  been  the  other  way.  In  the  case  of  M*  Queen  v. 
Farquhar,  11  Ves.  467,  where  the  power  directed  the  instrument  to  be 
signed  and  sealed  in  the  presence  of  witnesses,  (but  did  not  require  an 
attestation,)  and  the  attestation  was  to  the  sealing  and  delivery,  Lord 
Eldon  held  that  the  execution  was  good,  and  said  it  would  be  a  mis- 
carriage in  a  Judge  if  he  did  not  direct  a  jury  to  presume  that  the  deed 
was  signed,  as  it  professed  to  be  upon  the  face  of  it,  in  the  presence  of 
witnesses  who  attested  the  sealing  and  delivery.  It  does  not  readily 
occur  to  one's  mind  why  a  Judge  may  not  make  the  same  presumption 
which  he  may  direct  a  jury  to  make.  The  case  of  Wright  v.  Wake- 
ford,  4  Taunt.  213,  has,  however,  been  adopted  since  in  several  cases; 
and  it  is  perhaps  too  late  to  be  corrected,  if  it  be  erroneous.  But  the 
case  went  to  the  extremest  verge,  and  ought  not  to  be  extended.  If  I 
find  a  case  in  all  its  parts  the  same  as  Wright  v.  Wakeford,  I  may  be 
compelled  to  yield  to  it,  but  not  otherwise.  The  facts  of  this  case  are 
different ;  and  I  think  that  the  execution  in  this  case  cannot  be  im- 
peached but  by  extending  the  doctrine  of  Wright  v.  Wakeford. 

In  this  case  the  testatrix  does  all  that  the  power  requires.  She  pub- 
lishes, she  signs,  she  seals.  The  attestation  is  general.  I  think  that  it 
is  to  be  taken  that  the  witnesses  attested  all  three.  I  think  that  they 
may  fairly  be  taken  to  be  as  cognizant  of  the  last  line  but  one  as  of  the 
last  line,  (if  not  of  the  first  line  as  well  as  the  last;)  and,  when  the  tes- 
tatrix set  about  executing  the  power,  and  has  studiously  done  all  that 
the  power  required,  I  cannot  consent  to  presume  tnat  they  who  have 
given  a  general  attestation  did  not  witness  the  whole  and  attest  the 
whole.  Independently  of  all  parol  evidence,  it  appears  to  me  that  it  is 
the  true  conclusion  from  the  premises. 

What  is  the  publication  of  a  will,  has  been  a  matter  of  discussion  in 
more  cases  than  one ;  and  in  the  case  of  Moodie  v.  Reid,  7  Taunt.  355, 
(2  E.  C.  L.  R.  133,)  Chief  Justice  Gibbs  inquired  of  the  bar  what  it 
meant,  and  received  no  answer ;  and  he  said  that  he  was  not  surprised 
that  he  received  no  answer.  If  it  means  nothing,  it  would  seem  extra- 
ordinary that  it  should  be  requisite  that  that  nothing  should  be  attested 
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If  it  means  any  thing,  I  should  suppose  that  it  must  mean  that  the  tes- 
tator, at  the  time  of  making  the  will,  stated  that  thaf  which  he  was  so 
executing  was  his  will.  This,  it  appears  to  me,  the  testatrix  has  done  ; 
and  this  I  think  the  witnesses  have  attested. 

The  last  two  cases  that  have  been  before  the  Courts  have  gone  some 
way  towards  relaxing  the  extreme  severity  of  the  rule  upon  which  the 
Courts  had  before  acted.  • 

In  the  case  of  Simeon  v.  Simeon,  4  Sim.  555,  the  power  directed  the 
will  to  be  signed  and  published  in  the  presence  of  and  attested  by  wit-  4 
nesses.     The  form  of  the  attestation  was,  "  signed  and  delivered  in  the 
presence  of,79  fyc.     It  was  decided  that  the  power  was  well  executed. 

Ward  v.  Swift,  in  1832,  1  Cro.  &  M.  171,  S.  C.  3  Tyrwh.  122,  was 
a  case  sent  by  the  Lord  Chancellor  for  the  opinion  of  the  Court  of  Ex- 
chequer. The  terms  of  the  power  were,  the  will  to  be  published  under 
hand  and  seal,  in  the  presence  of,  and  attested  by,  three  witnesses. 
The  attestation  was,  signed,  sealed,  and  delivered.  The  Court  certified 
that  the  power  was  well  executed. 

In  both  those  cases,  deliver ed  was  held  to  be  equivalent  to  published. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the  Court  of 
King's  Bench  should  be  affirmed. 

Aldekson,  B.  In  this  case,  the  circumstances  of  which  have  been 
already  adverted  to  by  my  two  learned  Brothers  who  have  preceded 
me,  the  only  question  is,  whether  the  power  conferred  by  the  settlement 
of  4th  and  5th  December,  1787,  on  Lydia  Henning  Ward,  has  been 
properly  executed  by  her.  The  power  was  to  be  executed  by  an  in- 
strument to  be  by  her  signed,  sealed,  and  published,  in  the  presence  of, 
and  attested  by,  three  or  more  credible  witnesses. 

Now  what  is  it  that  is  required  by  such  a  power?  That  must  depend 
entirely  on  technical  rules,  and  on  the  authorities  to  be  found  in  our 
books.  In  all  cases,  but  most  especially  in  those  relating  to  real  estate, 
it  is  of  the  greatest  importance  to  adhere  to  established  rules.  Even 
if  we  think  that  originally  they  were  established  on  what  now  appear  to 
us  insufficient  reasons,  we  ought  to  adhere  to  them ;  because  men  have 
in  all  probability  accommodated  themselves  to  them,  and,  in  the  crea- 
tion of  their  subsequent  instruments,  acted  upon  them:  so  that  it  will 
almost  inevitably  happen  that  in  over-ruling  them  we  shall  do  the 
greatest  injustice  to  those  who  have  relied  upon  the  faith  of  the  deci- 
sions, and  contradict  also  the  actual  intentions  of  innocent  parties. 
Thus  to  act  is  to  introduce  into  the  law,  and  into  a  branch  of  it  in  which 
certainty  is  of  the  greatest  importance,  the  greatest  uncertainty  and  fluc- 
tuation of  opinion.  And  I  think  that  the  evil  is,  if  possible,  increased 
by  distinguishing  cases  on  minute  and  trivial  grounds,  and  practically, 
although  not  in  terms,  over-ruling  the  prior  decisions. 

If,  therefore,  the  examination  of  the  cases  already  decided  leads  me 
to  the  conclusion  that  the  word  "  attest,"  in  such  a  power  as  this,  means 
"subscribe  a  memorandum  of  attestation,"  and  that,  in  order  to  make 
such  execution  valid,  the  attestation  must  express  all  the  requisites 
which  the  witnesses  are  called  upon  to  attest,  I  must,  however  I  may 
regret  it,  hold  that  this  power  is  ill  executed,  and  that  the  decision  of 
the  King's  Bench  is  wrong.  And  this  is  the  conclusion  at  which,  after 
much  consideration,  I  have  arrived. 

The  leading  case  on  this  point  is  that  of  Wright  v.  fFakeford,  4 
Taunt.  213.     There  the  power  was  required  to  be  executed  by  an 
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instrument  under  hand  and  seal,  attested  by  two  witnesses ;  the  memo- 
randum of  attestation  expressed  that  it  was  "sealed  and  delivered," 
and  was  silent  as  to  the  fact  of  signature  :  but  the  deed  itself  purported 
to  be  executed  in  pursuance  of  the  power  therein  recited,  and  was  actu- 
ally signed  as  well  as  sealed.  The  majority  of  the  Judges  of  the  Court 
of  Common  Pleas  certified  their  opinion  to  the  Lord  Chancellor  to  be 
that  the  power  was  ill  executed  :  and,  in  their  certificate,  (after  admit- 
ting that  a  jury  might,  as  a  question  of  fact,  have  come  to  the  conclu- 
sion that  the  witnesses  saw  the  signing  as  well  as  the  sealing  and  de- 
livery,) say  that,  "  as  a  question  of  law,"  "  it  must  be  determined  by  the 
true  construction  of  the  terms  of  the  attestation  ;"  to  which  the  "  con- 
sideration must  be  confined ;"  and  that  the  signature  was  not  "compre- 
hended in  the  words  made  we  of  in  the  attestation.99  And  even  Lord 
Chief  Justice  Mansfield,  who  differed  from  them,  seems  to  me  to  have 
construed  (more  liberally,  indeed,  but  still  to  have  construed)  the  words 
of  the  attestation  as  including  signature,  rather  than  to  have  come  to  the 
conclusion  that  attested  was  not  to  be  considered  as  requiring  an  ex- 
pression in  writing  of  the  particulars  requisite  for  the  due  execution  of 
the  power. 

This  case  appears  to  me,  as  plainly  as  words  can  express  it,  to  have 
decided  that  "  attest"  means  "  subscribe  a  memorandum  of  attestation 
containing  all  the  particulars  required  for  the  due  execution  of  the 
power."  This  case  has  never  been  over-ruled :  but,  on  the  contrary, 
has  been  expressly  confirmed  by  the  cases  of  Doe  dem.  Mansfield  v. 
Peach,  2  M.  &  S.  576;  Wright  v.  Barlow,  3  M.  &  S.  512,  and  Hough- 
ham  v.  Sandys,  2  Sim.  95,  in  which  the  same  defect  was  held  fatal  to 
th6  execution  of  the  power ;  and  by  the  introduction  of  a  bill  into 
parliament,  stat  54  G.  3,  c.  168,  whereby  the  inconvenience  resulting 
therefrom  was  in  part  remedied. 

It  is,  indeed,  contended  that  these  cases  are  distinguishable  from  the 
present,  because  the  memorandum  of  attestation  there  expressly  con- 
tained some  of  the  requisites ;  and  the  maxim  expressio  unhis  est  ex- 
clusio  alterius  is  applied.  To  my  mind  this  is  not  just  reasoning. 
Wright  v.  Wakeford  decided,  if  it  decided  any  thing,  that  the  re- 
quisites must  be  expressed  in  the  attestation.  Whereas  the  maxim 
referred  to  has  only  reference  to  inferences  of  fact  to  be  drawn  from 
written  documents  or  parol  declarations.  It  only  means  that,  if  you 
expressly  name  some  out  of  certain  requisites,  the  inference  is  stronger 
that  those  omitted  are  intended  to  be  excluded  than  if  none  at  all  had 
been  mentioned.  Neither  can,  however,  exclude  the  real  fact  from 
being  proved  or  shown.  But,  according  to  Wright  v.  Wakeford,  the 
requisites  must  all  be  expressed  in  the  written  attestation  :  a  decision 
which  leaves  nothing  to  inference,  and  puts  the  omission  of  any  one  on 
"exactly  the  same  footing  as  the  omission  of  all.  Such  a  distinction, 
therefore,  would  practically  over-rule  Wright  v.  Wakeford,  and  the 
other  cases  which  followed  it,  whilst  in  words  it  supported  them. 

But  there  are  not  wanting  cases  in  which  a  general  attestation  has 
also  been  held  equally  within  the  rule.  In  Moodie  v.  Reid,  7  Taunt. 
355,  1  Mad.  516,  (2  E.  C.  L.  R.  133,)  the  attestation  was  only,  Wit- 
ness B.  H.,  J.  H.  The  Court  of  Common  Pleas  held  it  a  bad  execu- 
tion of  a  power  which  required  a  will  to  be  signed  and  published  in 
the  presence  of,  and  attested  by,  two  witnesses.  Again,  in  Stanhope 
v.  Keir,  2  Sim.  &  Stu.  37,  the  attestation  was,  in  the  presence  of, 
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and  in  Buller  v.  Burt,  ante,  p.  333,  note  (a),  witness.  In  all  these 
the  execution  was  held  bad,  although  in  all  the  facts  had  taken  place  in 
the  presence  of  the  witnesses  which  they  were  required  to  attest.  But 
they  were  decided  upon  Wright  v.  Wakeford:  and  in  Hougham  v. 
Sandys,  the  Vice-Chancel  lor  expressly  says,  in  expounding  Wright  v. 
Wakeford,  that  the  proper  meaning  of  the  term  attest  was,  that  the 
witnesses  should,  by  the  written  attestation,  give  their  evidence  to  the 
fact  that  the  instrument  was  signed  as  well  as  sealed. 

But  then  it  is  said,  and  on  this  the  decision  in  the  King's  Bench 
turned,  that  in  construing  a  general  attestation  the  Court  is  at  liberty  to 
look  beyond  the  mere  attestation,  and  even  to  look  at  the  whole  of  the 
deed  for  that  purpose.  Sir  John  Leach  is  reported  to  have  said,  in 
Buller  v.  Burt,  that,  when  the  word  witnesses,  without  more,  is  used 
in  the  attestation,  it  must  be  taken  to  affirm  that  all  has  been  done  in 
the  presence  of  the  witnesses  which  is  stated  in  the  body  of  the  deed. 
If  this  principle  be  true,  there  can  be  no  doubt  that  the  decision  of  the 
King's  Bench  in  this  case  is  right.  But  I  cannot  agree  to  the  principle, 
which  appears  to  me  founded  on  a  forgetfubiess  of  the  learned  Judge, 
or,  which  is  perhaps  the  case,  a  misapprehension  of  the  reporter,  as 
to  the  distinction  which  the  previous  cases  had  established  between 
attesting  and  witnessing  a  deed.  There  is  no  doubt,  as  was  laid  down 
by  Lord  Eldon  in  the  case  of  M' Queen  v.  Farquhar,  11  Ves.  47S, 
that,  if  a  power  is  required  to  be  executed  in  a  particular  way  in  the 
presence  of  witnesses,  and  the  attestation  be  general,  the  Court  or  jury 
may  look  at  the  whole  deed,  and  may  infer,  as  a  conclusion  of  fact, 
that  what  is  stated  in  the  deed  to  have  been  done  was  in  the  presence 
of  the  witnesses.  The  deed  itself  is  primS  facie  evidence  of  this,  and 
may  be  looked  at  for  that  purpose  ;  for,  in  those  cases,  the  requisites 
may  be  properly  ascertained  from  such  inference,  or  by  parol  evidence 
of  the  fact. 

But  the  cases  which  we  are  considering  require  that  the  requisites 
shall  not  only  be  witnessed  but  attested :  and,  in  order  to  fulfil  the 
meaning  of  the  word  attested,  they  decide  that  what  the  witnesses  have 
witnessed  they  shall  state  that  they  saw  done.  And  this,  I  think,  can 
only  be  done  by  the  attestation  clause  itself,  which  contains  that  which 
the  deed  does  not,  the  declaration  of  the  witnesses  themselves.  The 
deed  shows  what  the  party  executing  it  did  at  the  time  :  and  we  may 
perhaps  infer,  from  that,  that  the  witnesses  saw  it  done :  but  the  at- 
testation itself  alone  can,  as  it  seems  to  me,  express  the  facts  which 
they  saw  and  attest.  In  these  powers  the  creator  of  them  did  not  mean 
to  leave  any  thing  to  inference.  That,  at  least,  is  what  the  case  of 
Wright  v.  Wakeford,  and  those  depending  on  it  must,  I  think,  be 
taken  to  have  decided  on  this  subject. 

To  construe  the  attestation  by  reference  to  the  body  of  the  deed  is, 
moreover,  directly  at  variance  with  several  of  the  decided  cases.  In 
Doe  dem.  Mansfield  v.  Peach,  2  M .  &  S.  576 ;  the  deed  contained  a 
statement  of  the  requisites  having  been  complied  with ;  and  that,  too, 
in  the  very  terms  of  the  power ;  yet  the  decision  was,  that  the  power 
was  ill  executed.  So  in  Wright  v.  Wakeford,  and  the  others  which 
resembles  it,  the  fact  of  the  signature  appeared  on  the  face  of  the  deed. 
In  Stanhope  v.  Keir,  2  Sim.  &  Stu.  37,  the  testimonium  clause  began. 
"  And  this  is  my  last  will ;"  which,  if  said  in  the  presence  of  the  wit* 
nesses,  was  a  clear  publication ;  yet  Sir  John  Leach  held  it  ill  executed) 
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saying  expressly  that  the  argument,  that  the  declaration  with  which 
the  will  concluded  was  in  fact  a  publication  as  well  as  a  signing,  and 
that  the  witnesses,  by  adding  their  names  to  this  declaration,  attested 
both  /acts,  supposed  the  witness  to  be  acquainted  with  the  contents  of 
the  will.  He  could  not  assume  more  from  this  attestation  than  that  the 
witnesses  saw  the  testatrix  sign  the  instrument.  This  reasoning  would 
make  me  think  that  the  dictum  of  Sir  J.  Leach  in  Butter  v.  Burt, 
which,  it  may  be  observed,  was  one  wholly  unnecessary  to  the  decision 
in  that  case,  has  been  inaccurately  reported.  At  any  rate,  it  is  at  vari- 
ance with  several  other  decisions,  and  is,  I  think,  contrary  to  principle 
for  the  reasons  which  he  himself  has  given.  The  same  does  not,  indeed, 
apply  to  the  dictum  of  Gibbs,  C.  J.,  in  Moodie  v.  Beid,  7  Taunt.  355, 
(2  E.  C.  L.  R.  133,)  for  that  may  depend  on  the  attestation  of  the 
witnesses  being  placed  opposite  to  the  signature  of  the  testatrix ;  in 
which  case  it  agrees  with  the  observation  to  be  found  in  Stanhope  v. 
Keir. 

These  two  dicta,  however,  both  unnecessary  for  the  decisions  of  the 
respective  cases,  and  both  at  variance  with  several  decisions,  are  not 
sufficient  authority  in  my  opinion  for  the  decision  in  this  case.  Neither 
can  I  find  any  authority  for  referring  to  the  testimonium  clause,  even 
if  that  would  do,  (which  I  think  it  will  not,)  to  support  this  judgment. 
If  any  part  of  the  deed  can  be  looked  at,  I  do  not  see  why  the  whole 
may  not  be  taken  into  consideration. 

Upon  the  whole,  my  opinion  is  that,  in  conformity  to  Wright  v. 
Wakeford,  and  the  other  decisions  following  it,  we  ought  to  hold  that 
it  is  necessary  to  express  in  the  attestation  itself  that  the  requisites  have 
been  complied  with.  It  is  not,  indeed,  necessary  that  the  very  words 
of  the  power  should  be  followed.  If  there  are  words  capable  of  bear- 
ing the  construction,  it  is  enough.  Ward  v.  Swift,  1  Cr.  &  M.  171,  S. 
C.  3  Tyrwh.  122;  Simeon  v.  Simeon,  4  Sim.  555;  Lempriere  v.  Valpy, 
5  Sim.  108,  and  the  late  case  in  the  Exchequer,  Curteis  v.  Kenrick, 
3  M.  &  W.  461,  have  decided  that  any  words  in  the  attestation,  show- 
ing the  will  or  instrument  to  have  been  completed  as  an  operative 
instrument,  will  satisfy  the  word  published,  or  the  word  delivered, 
in  a  power.  But  there  must  be  some  expression  capable  of  receiving 
a  construction  to  the  effect  required.  I  think  that  it  is  not  competent 
to  supply  any  defect  in  the  attestation  by  resorting  to  the  words  of 
the  deed,  or  even  of  the  testimonium  clause ;  because  to  do  so  seems  to 
me  to  suppose  the  witnesses  to  see  the  deed,  which  is  contrary  to  the 
fact  in  most  cases,  and  to  supply  by  inference  alone  that  which,  ac- 
cording to  the  decided  cases,  the  party  creating  the  power  meant 
should  be  expressed  in  the  attestation  itself,  and  not  left  to  inference 
at  all.  (a) 

I  concur  with  Sir  E.  Sugden,  in  his  book  On  Powers,  in  wishing  that 
these  cases  had  at  first  been  decided  in  conformity  to  those  on  the 
Statute  of  Frauds ;  but  I  am  bound  by  their  authority. 

For  these  reasons,  I  think  the  judgment  of  the  King's  Bench  ought 
lo  be  reversed. 

(a)  This  is  the  construction  pat  upon  these  cases  by  8ir  E.  8ugden,  as  appears  from  the  aet 
drawn  by  him,  and  which  is  to  be  found,  No.  8,  in  the  appendix  to  his  book  On  Powers.  The 
preamble  to  that  act  is  as  follows: — '♦  And  whereas  the  farm  of  the  attestation  frequently,  from 
ignorance  or  inadvertence,  has  not  contained  the  full  statement  of  the  acts  which  the  witnesses 
were  required  to  attest,"  whereby  titles  have  been  defeated,  dec.  This  shows  what  that  eminent 
lawyer  takes  to  be  the  result  of  the  c 
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Bosanquet,  J.  After  much  consideration,  and  some  fluctuation  of 
opinion,  I  think  that  the  case  affords  sufficient  ground  for  affirming  the 
judgment  of  the  Court  of  Queen's  Bench. 

It  may  be  assumed,  as  a  rule  now  too  well  established  to  admit  of 
dispute,  that  where  the  instrument  which  creates  a  power  prescribes 
certain  formalities  to  be  observed  in  the  execution  of  it,  attested  by  wit- 
nesses, the  witnesses  must  attest  all  those  formalities,  and  their  attesta- 
tion must  appear  upon  the  face  of  the  instrument  executed. 

In  Wright  v.  IVakeford,  17  Ves.  454,  Lord  Eldon  expressed  his 
opinion  that  the  proper  meaning  of  the  term  attest  was,  that  the  wit- 
nesses should,  by  their  written  attestation,  give  evidence  to  the  fact  that 
the  instrument  was  signed  as  well  as  sealed  and  delivered.  And  Lord 
Ellexborough,  in  delivering  the  opinion  of  the  Court  in  Doe  dem. 
Mansfield  v.  Peachy  2  M.  &  S.  581,  says,  "  To  make  a  due  execution 
of  the  power,  there  must  be  a  making  of  an  instrument  with  all  the 
forms  required  by  the  power,  and  that  there  must  be  an  attestation  of 
its  execution  with  all  those  forms."  If  therefore  signing,  sealing,  and 
publishing  be  required,  and  any  one  of  them  be  unattested,  the  execu- 
tion of  the  power  will  be  void. 

The  question  then  is,  whether  the  publication  of  the  will  before  the 
Court  appears  upon  the  face  of  the  will  to  have  been  duly  attested. 

The  signatures  of  the  three  witnesses  are  immediately  preceded  by 
the  word  witness  only,  unaccompanied  by  the  ordinary  memorandum 
expressing  what  the  matters  are  which  they  profess  to  attest.  It  must 
be  admitted  that,  in  the  absence  of  any  such  memorandum,  it  cannot  be 
argued  that,  by  professing  in  terms  to  attest  signing  and  sealing,  the 
attestation  of  publication  is  excluded.  But  the  question  remains,  what 
have  they  attested  ?  The  will  begins  in  the  words,  "  I,  Lydia  Henning 
Skynner,  do  publish  and  declare  this  to  be  my  last  will  and  testament." 
It  then  proceeds,  "  I  appoint  my  beloved  husband,"  &c. ;  and,  after 
making  several  dispositions  of  property,  concludes  thus :  "  I  declare 
this  only  to  be  my  last  will  and  testament.  In  witness  tohereofl  have 
to  this  my  last  will  and  testament,  contained  in  one  sheet,  set  my  hand 
and  seal,  the  12th  day  of  September, 

Lydia  Henning  Skynner. 
in  the  year  of  our  Lord  1789. 

Witness, 

Charles  Ball. 

Elizth.  Lydia  Henning  Skynner.  [L.  S.]" 

Jinn  Ball. 

The  whole  will,  including  the  seal  and  signature  of  the  testatrix  and 
the  attestation  of  the  witnesses,  was  on  one  sheet.  The  first  signature 
was  at  the  bottom  of  the  second  page ;  and  what  follows  was  written 
on  the  top  of  the  third  page  of  the  same  sheet,  the  seal  and  signature 
of  the  testatrix  being  on  the  right  side  of  the  page,  and  the  word  "  wit- 
ness," and  the  names  of  the  witnesses  immediately  opposite  to  them, 
on  the  left  side. 

The  donor  of  a  power,  in  creating  it,  may  undoubtedly  prescribe 
whatever  ceremonies  he  may  think  proper  to  accompany  the  execution; 
and,  if  he  requires  the  observance  of  such  ceremonies  to  be  attested,  the 
attestation  of  them  ought  so  to  be  manifested  that  all  who  derive  title 
under  the  instrument  executed  may  thereon  see  recorded  the  testimony 
of  the  witnesses  to  the  due  observance  of  those  ceremonies.     In  this 
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case,  after  the  word  witness,  the  names  of  the  three  witnesses  without 
more  are  subscribed.  But  the  testatrix,  by  the  concluding  clause  of  the 
will,  professes  to  have  declared  this  to  be  her  last  will  and  testament, 
and  in  witness  thereof  to  have  set  her  hand  and  seal ;  and,  if  the  signa- 
ture of  the  witnesses  can  be  referred  to  that  clause,  it  may  be  taken  to 
declare  their  attestation  of  what  that  clause  contains.  It  certainly  is 
not  necessary  that  the  memorandum  of  attestation  should  be  written 
by  any  of  the  witnesses  themselves ;  nor  is  it  usual  for  any  of  them  to 
write  it:  if  they  sign  such  a  memorandum,  though  they  may  never 
have  read  it,  that  is  enough  to  constitute  a  written  attestation.  And  it 
appears  to  me  that,  in  the  present  case,  by  signing  under  the  word 
"  witness,"  without  more,  we  are  justified  in  holding  that  the  witnesses 
have  adopted  the  words  used  by  the  testatrix  in  that  clause  of  the  will, 
immediately  above  their  own  signatures,  which  describes  the  mode  of 
execution.  If  that  be  so,  have  they  not  attested  the  publication  of  the 
will  as  well  as  the  signature  and  seal  of  the  testatrix  ?  I  fully  admit 
that  the  terms  of  the  instrument  which  created  the  power  must  be  taken 
to  import  that  publication  is  something  more  than  signing  and  sealing. 
This  was  the  opinion  of  Lord  Hardwicke,  who,  in  speaking  of  a  trial 
at  bar  in  the  King's  Bench,  upon  the  will  of  Mr.  Windham  of  Clear- 
well,  in  Ross  v.  Ewer f  3  Atk.  161,  said,  "  The  only  question  was,  whe- 
ther the  testator  published  it,  for  there  was  no  doubt  of  his  executing 
it  in  the  presence  of  three  witnesses,  or  their  attesting  it  in  his  presence, 
which  shows  that  publication  is  in  the  eye  of  the  law  an  essential  part 
of  the  execution  of  a  will,  and  not  a  mere  matter  of  form."  Whatever 
the  nature  of  the  act  may  be,  therefore,  it  is  some  act  which  is  required 
both  to  be  done  and  to  be  attested. 

I  am  disposed  to  agree  in  opinion  with  those  of  my  learned  brothers 
who  think  that  the  execution  of  the  power  in  this  case  is  not  to  be  sup- 
ported upon  the  ground  that  the  witnesses,  by  subscribing  their  names , 
have  attested  the  publication  mentioned  at  the  commencement  of  the 
will.  To  assume  that  the  witnesses  were  made  acquainted  with  the  con- 
tents of  the  will  would  be  to  assume  what  is  contrary  to  all  experience. 
It  is  not  necessary  to  the  validity  of  an  attestation  that  the  witnesses 
should  even  know  the  nature  of  the  instrument  which  they  attest ; 
White  v.  The  British  Museum,  6  Bing.  310,  (19  E.  C.  L.  R.  91:)  and 
an  attesting  witness  is  not  considered,  in  practice,  as  affected  with  the 
contents  of  an  instrument  to  which  he  has  subscribed  his  name.  See 
3  Sugden's  Vend,  and  Purch.  479,  (10th  ed.)  I  find  no  principle,  there- 
fore, upon  which  it  can  be  inferred  that  the  witnesses  who  have  sub- 
scribed the  will  in  question  were  cognizant  of  the  words  at  the  begin- 
ning of  it,  which  purported  that  the  testatrix  had  published  the  paper 
as  her  will,  and  that  they  professed  to  bear  witness  to  her  having  so 
done.  But,  when  the  testatrix,  after  having  completed  all  the  disposi- 
tions of  her  property,  concludes  with  these  words,  "  I  declare  this  only 
to  be  my  last  will  and  testament.  In  witness  whereof"  (that  is,  of 
which  declaration)  I  have  "  set  my  hand  and  seal,"  and  the  witnesses 
add  immediately  after,  "  witness,  C.  B.9  E.  B.,  A.  B.,"  I  think  that  there 
is  just  ground  for  holding  that  the  witnesses  profess  to  add  their  witness 
to  the  witness  of  the  testatrix,  with  respect  to  the  manner  in  which  she 
has  executed  her  will.  If  the  witnesses  had  subscribed  a  memorandum 
in  the  following  words, — "  Declared  to  be  the  only  last  will  and  testa 
ment  of  L.  H.  S.     In  witness  whereof  she  has  set  her  hand  and  seal 
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this  12th  September,  1829," — there  could,  I  apprehend,  be  no  doubt, 
that  a  publication,  as  well  as  signature  and  seal,  would  have  been  duly 
attested.  For,  if  a  declaration  be  something  in  addition  to  signing  and 
sealing,  it  must,  I  conceive,  amount  to  a  publication.  When  the  wit- 
nesses subscribe  their  names,  they  must  be  supposed  to  profess  that  they 
attest  something.  In  the  absence  of  any  special  memorandum,  what 
do  they  profess  to  attest?  If  they  attest  the  seal  and  signature,  why  do  they 
not  attest  the  declaration  of  the  testatrix  also,  which  is  recorded  in  the 
same  clause  with  her  signing  and  sealing  ? 

It  appears  to  me  that  the  testatrix  and  the  witnesses  may  be  consi- 
dered as  having  signed  the  same  memorandum  of  execution  ;  that  what 
she  professes  to  testify  they  also  testify ;  and  that  their  attestation,  sub- 
scribed to  what  they  witness,  is  to  be  understood  as  if  it  were  written 
"  Witness  to  the  same."  How  refined  is  the  distinction  between  sign- 
ing immediately  under  the  testimonium  clause,  and  signing  the  same 
terms  an  inch  below  it  on  the  same  page  in  the  form  of  a  memorandum ! 

I  do  not  find  that  any  of  the  cases  are  inconsistent  with  the  view 
which  I  have  taken  of  the  subject.  If,  indeed,  it  has  been  settled  by 
judicial  authority  that,  notwithstanding  the  concluding  clause  of  the 
will  descriptive  of  the  ceremonies,  a  distinct  memorandum  of  attestation 
is  necessary  to  satisfy  the  power,  cadit  quaestio ;  for  there  is  no  such 
memorandum  in  this  case.  I  should  certainly  think  it  my  duty  to  bow 
to  such  authority,  for  the  reasons  well  stated  by  my  Brother  Alderson; 
but  I  do  not  find  that  any  such  rule  has  been  established ;  and  I  do  not 
feel  myself  called  upon  to  extend  an  arbitrary  principle  with  respect  to 
the  validity  of  wills  executed  under  powers,  by  which  a  disposition  of 
property  actually  accompanied  with  all  the  ceremonies  prescribed  by  the 
power  is  to  be  defeated,  and  which  is  at  variance  with  the  principle  ap- 
plied to  wills  executed  under  the  Statute  of  Frauds.  In  the  case  referred 
to,  of  Wright  v.  Wakeford,  4  Taunt.  213,  the  power  was  to  make  sale 
by  writing  under  hands  and  seals  attested  by  witnesses.  The  tes- 
timonium clause  stated  the  instrument  to  be  both  signed  and  sealed  ;  but 
the  attestation  was  only  "  sealed  and  delivered  by"  the  testator  "  in  the 
presence  of"  (the  witnesses.)  And  it  was  held  by  Heath,  Lawrence, 
and  Chambre,  Js.,  against  Mansfield,  C.  J.,  that  the  power  was  not 
duly  executed  for  want  of  attestation  of  the  signing,  no  mention  of  sign- 
ing having  been  made  in  the  special  memorandum  of  attestation.  Moody 
v.  Beid,  7  Taunt.  355,  1  Mad.  516,  (2  E.C.  L.  R.  133,)  was  the  case 
of  a  power  to  dispose  by  will  signed  and  published  in  the  presence  of, 
and  attested  by,  two  witnesses.  The  will  concluded  in  these  words, 
"  These  my  last  bequeaths  signed  by  me  this  4th  day  of  February,  1812. 
Sarah  Moodie.  Witness,  Betty  Headington,  Jane  Heading/on  :"  mak- 
ing no  mention  of  publication.  Gibbs,  C.  J.,  said, "  The  power  is  to  be 
exercised  by  a  will  signed  and  published.  Therefore  there  must  be  some 
publication  here  :  the  will  must  be  signed,  published,  and  attested ;  and 
there  must  therefore  be  some  attestation  here,  of  signing  and  publica- 
tion." "It  is  established,"  by  Wright  v.  JVakeford,  "that  the  wit* 
nesses  must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power.  Here  the  witnesses  have  clearly  attested  the  signing;  the 
question  is,  whether  they  have  attested  the  other  formality,  of  publica- 
tion, in  attesting  the  signing."  Now  it  must  be  observed  that,  unless 
the  signature  of  the  witnesses  could  be  coupled  with  the  clause  which 
stated  the  signing,  there  was  no  attestation  of  that  act  any  more  than 
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af  the  publication.     The  Chief  Justice  proceeds,  "  If  the  act  of  the  tes- 
tatrix in  calling  on  the  witnesses  to  attest  her  will,  be  a  publication  of 
it,  then  their  attesting  that  she  signed  it,  attests  her  publication  also,  be- 
cans  $  they  attest  that  by  which  she  publishes  it."     The  Court  took  time 
to  consider  of  their  opinion  ;  and  then  certified  that  the  will  was  not  a 
due  execution  of  the  power,  thereby  deciding  that  signing  her  last  be- 
quealhs  in  the  presence  of  witnesses  did  not  amount  to  a  publication. 
If  the  testatrix  in  that  case  had  in  fact  called  upon  the  witnesses  to 
attest  her  last  bequeaths,  or  stated  that  she  had  done  so, that  circumstance 
would  have  justified  them  in  attesting  a  publication  :  but  there  was  no- 
thing to  show,  by  the  attestation,  that  any  thing  of  the  kind  had  taken 
place  ;  and  the  concluding  words  of  the  testatrix,  "  These  my  last  be- 
queaths signed  by  me,"  contain  no  assertion  of  her  having  done  an  act 
of  publication  to  which  the  attestation  of  the  witnesses  could  be  as- 
cribed.    She  might  have  signed,  and  the  witnesses  might  have  attested 
such  signature ;  and  yet  the  testatrix  might  never  have  done  any  thing 
beyond  signing  to  manifest  publication  as  required  by  the  power.  In  Stan- 
hope  v.  Keir,2  Sim.  &Stu.  37, the  power  was  to  dispose  by  will,signed  and 
published  in  the  presence  of,  and  attested  by,  witnesses.     The  will  con- 
cluded, "  This  is  my  last  will  and  testament,  made  and  signed  in  the 
year  of  our  Lord  1818,  on  the  19th  day  of  November,  at  Gravesend,  in 
the  county  of  Kent.     (Signed)  Eugenia  Keir,  [l.  s.]     In  the  presence 
of  C.  M.  L.y  T.  B.y  j9.  E.     Sir  John  Leach,  V.  C,  said,  he  could  not 
assume  more  from  the  attestation  than  that  Mrs.  Keir  signed  the  instru- 
ment, and  that,  as  the  publication  was  not  attested,  the  power  was  not 
well  executed.     Here,  again,  the  Vice-Chancellor  treats  the  witnesses 
as  adopting  the  statement  in  the  testimonium  clause,  that  the  will  had 
been  signed  by  the  testatrix.     If  a  distinct  memorandum  of  attestation 
was  necessary,  the  signing  was  as  much  unattested  as  the  publication. 
Bailer  v.  Burl  (a)  was  the  case  of  a  power  to  dispose  by  deed  sealed 
and  delivered  in  presence  of,  and  attested  by,  witnesses.     The  instru- 
ment concluded,  "Signed  and  sealed  at,"  &c,  "by  L.  Smithy  [l.  s.] 
Witness,  John  H.  Burt.    Hannah  Bowles."  Sir  John  Leach,  then  M. 
R.,  held  the  power  not  to  be  well  executed,  because  delivery  was  not 
attested.  He  said  that,  where  the  word  "witnesses,"  without  more,  is  used 
on  the  attestation,  it  affirms  that  all  has  been  done  in  the  presence  of  the 
witnesses  which  is  stated  in  the  body  of  the  deed ;  that,  in  the  body  of  the 
deed,  it  was  stated  to  be  signed  and  sealed,  but  not  stated  to  have  been 
delivered  ;  and,  as  the  word  "  witnesses"  could  affirm  no  more  than  the 
deed  stated,  there  was  no  attestation  of  delivery.     If,  by  the  body  of 
the  deed,  the  Master  of  the  Rolls  must  be  understood  to  mean  the  gene- 
ral contents  of  the  deed,  his  dictum  may  well  be  doubted,  since  it  must 
assume  the  witnesses  to  be  acquainted  with  those  contents ;  but,  if  he 
meant  only  the  testimonium  clause  which  immediately  preceded  the 
word  witness,  the  observation  may  be  just,  upon  the  supposition  that 
the  witnesses,  by  subscribing  their  names  after  the  word  witness  only, 
incorporated  in  their  attestation  the  description  of  the  formalities  imme 
diately  preceding  it. 

To  suppose  that  the  Master  of  the  Rolls  meant  more  than  this,  would 

be  inconsistent  with  his  observations  in  Stanhope  v.  Keir,  2  Sim.  & 

Stu.  37,  where,  in  answer  to  the  argument  of  counsel  that  the  witnesses 

by  signing  had  attested  a  declaration  of  the  testatrix  which  amounted 

(a)  See  ante,  p.  333.  note  (a);  S.  C.  6  Nev.  &  Man.  281. 
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to  a  publication,  he  said,  "  The  argument  for  the  defendant  supposes 
the  witnesses  to  be  acquainted  with  the  contents  of  the  will.  I  cannot 
assume  more  from  this  attestation  than  that  they  saw  JVIrs.  Keir  sign 
the  instrument." 

The  last  case  to  which  I  shall  refer  is  Ward  v.  Swift,  1  Cr.  &  M. 
171,  S.  C.  3  Tyrwh.  122.  The  power  was  to  appoint  by  deed,  &c,  or 
by  will  duly  executed  and  published  under  hand  and  seal  in  the 
presence  of,  and  attested  by,  witnesses.  The  will  concluded,  "  In  wit- 
ness whereof  I  have  set  my  hand  and  seal  hereto,  this  5th  day  of 
August,  a.  n.  1801,  in  the  presence  of  the  underwritten,  Mary  Swift, 
(l.  s.)  Signed,  sealed,  and  delivered  this  5th  day  of  August,  1801,  as 
the  last  will  and  testament  of  the  said  testatrix,  Mary  Swift,  who,  in 
her  presence,  and  in  the  presence  of  each  other,  have  put  our  names  as 
witnesses  thereof."  This  was  held  by  the  Court  of  Exchequer  to  be  a 
good  execution  of  the  power ;  the  delivery  of  the  instrument  as  a  will, 
which  was  attested,  being  justly  deemed  a  publication  within  the 
meaning  of  the  power;  the  Word. "delivered"  in  the  attestation  being 
very  properly  held  to  satisfy  the  word  "published"  in  the  power.  In 
the  present  case,  it  appears  to  me  that  the  word  "  declared"  ought  to 
have  the  same  effect.  I  am  quite  aware  of  the  expression  of  Lord 
Eldon  in  the  case  already  cited,  of  Wright  v.  Wakeford,  17  Vcs.  454, 
that  the  meaning  of  the  term  "  attest"  is  that  the  witnesses,  by  their 
written  attestation,  should  give  evidence  to  the  fact  that  the  instrument 
was  signed  as  well  as  sealed ;  but  it  certainly  is  not  necessary  that  they 
should  write  any  thing  but  their  own  names,  provided  their  names  are 
subscribed  to  the  written  expression  of  the  ceremonies  having  been 
observed.  So  that  the  question  still  must  be,  whether  the  witnesses 
have  or  have  not  subscribed  such  written  expression  of  acts  done  as 
the  power  requires ;  and  it  must  be  remarked  that  all  the  cases  above 
referred  to,  in  which  the  simple  signatures  of  the  attesting  witnesses 
appear  to  have  been  thought  referable  to  the  testimonium  clause  of  the 
will,  have  occurred  since  the  case  of  Wright  v.  Wakeford,  4  Taunt 
213,  S.  C.  (in  Chancery)  17  Ves.  454. 

In  the  various  cases  where  the  execution  of  the  power  has 
been  held  insufficient  for  want  of  attestation  of  some  particular  cere- 
mony, the  attestation  of  that  ceremony  was  either  impliedly  excluded 
by  the  terms  of  the  memorandum  of  attestation,  or  there  was  nothing 
in  the  language  of  the  clause  descriptive  of  the  ceremony  observed  in 
the  execution  of  the  instrument  to  which  the  signatures,  unaccompanied 
by  any  memorandum  of  attestation,  could  be  referred ;  there  is,  there- 
fore, no  case  in  point  to  govern  the  decision  of  the  Court.  It  must  be 
borne  in  mind  that  the  only  question  is,  whether  what  appears  upon 
the  face  of  the  instrument  can  be  fairly  construed  by  the  Court  to 
amount  to  a  declaration  that  the  witnesses  have  attested  publication. 
A  determination  in  the  affirmative  does  not  dispense  with  proof  of  the 
fact  that  the  will  was  actually  published,  and  published  in  the  presence 
of  the  witnesses,  without  which  proof  the  most  precise  memorandum 
of  attestation  would  be  of  no  avail. 

In  this  case,  it  appears  by  the  special  verdict  that  the  will  was  actually 
published  as  required.  Thinking,  therefore,  as  I  do,  after  the  best  con 
sideration  which  I  have  been  able  to  bestow  upon  the  case,  that, 
consistently  both  with  principle  and  authority,  we  are  at  liberty  to  hola 
that  the  witnesses  have  attested  a  declaration  of  the  testatrix  that  the 
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instrument  which  they  subscribed  was  her  last  will,  as  well  as  that  she 
signed  and  sealed  it,  I  am  of  opinion  that  the  power  has  been  duly- 
executed. 

Parke,  B.  The  question  in  this  case  is,  whether  the  will  of  Lyd \i 
Henning  Skynner  was  a  due  execution  of  the  power  given  by  the 
settlement  of  4th  and  5th  December,  1787?  It  is  with  great  regret 
that  I  have  come  to  the  conclusion  that  the  power  was  not  duly 
executed. 

The  cases  of  Wright  v.  Wakeford,  4  Taunt.  213;  Doe  dem.  Hotch- 
kiss  v.  Pearce,  6  Taunt.  402,  (1  E.  C.  L.  R.  427 ;)  and  Doe  dem.  Alans- 
field  v.  Peach,  2  M.  &  S.  576,  (which  I  cannot  help  considering  as 
unfortunate  decisions),  have  established  this  rule  of  construction,  that, 
if  the  donor  of  a  power  requires  an  instrument  to  be  executed  with 
certain  formalities  in  the  presence  of,  and  attested  by,  witnesses,  he 
must  be  understood  to  mean,  not  merely  that  the  instrument,  but  that 
all  the  required  formalities,  shall  be  attested  by  the  witnesses,  and 
stated  by  a  memorandum  in  writing  to  have  taken  place  in  their 
presence :  the  presumed  intention  being,  that  there  should  be  on  the 
face  of  the  instrument  itself  a  memorial  that  all  the  conditions  neces- 
sary to  the  due  execution  of  the  power  have  been  complied  with.  These 
decisions  have  since  been  followed  by  others,  in  which  it  has  been  held 
that  a  general  form  of  attestation  by  the  use  of  the  word  witnesses  is 
insuliicient  where  the  power  required  a  will  to  be  signed,  sealed,  and 
published  in  the  presence  of,  and  attested  by,  witnesses,  on  the  ground 
that  there  was  no  attestation  of  the  fact  of  publication,  which  is  some- 
thing beyond  the  mere  act  of  signing  and  sealing.  These  are  the  cases 
of  Moodie  v.  Reid,  7  Taunt.  535,  1  Mad.  516,  (2  E.  C.  L.  R.  133;) 
Stanhope  v.  Keir,  2  Sim.  &  St.  37 ;  Buller  v.  Burt,  (a)  and  Mien  v. 
Bradshaw,  1  Curt.  110;  and  by  these  decisions  I  consider  that  we  are 
bound ;  and  it  would  be  a  most  dangerous  course  to  overrule  them 
directly,  or  to  elude  their  authority  by  relyiug  on  slight  and  unsatisfac- 
tory distinctions,  since  the  rights  acquired  under  them,  and  titles  accepted 
on  the  faith  of  them,  might  be  thereby  disturbed.  In  no  branch  of  the 
law  is  it  so  important  as  in  this  to  abide  by  previous  decisions.  I  am 
compelled,  therefore,  very  reluctantly,  and  only  in  consequence  of  these 
cases,  to  say  that  the  present  attestation  is  insufficient,  inasmuch  as  it 
does  not  by  express  words  or  implication  contain  a  statement  that  ail 
the  three  requisites  of  the  power  were  complied  with,  unless  the  ground 
which  was  taken  by  the  Court  of  King's  Bench,  and  relied  upon  in 
argument  in  this  Court,  can  be  supported. 

That  ground  is,  that  the  witnesses  must  be  taken  to  attest  what  is 
stated  in  the  body  of  the  instrument,  and  that  all  the  requisites  are  in 
this  case  stated  in  the  body  of  the  instrument  to  have  been  performed 
I  do  not  think  this  distinction  is  satisfactory.  It  proceeds  upon  the  sup- 
position that  the  whole  instrument  may  be  read  together  to  explain  the 
meaning  of  the  word  witnesses;  which  necessarily  presumes  that  the 
attesting  witnesses  are  cognizant  of  the  contents  of  the  instrument, 
which  in  practice  they  certainly  are  not ;  and  it  would  be  a  dangerous 
doctrine,  with  reference  to  their  interests,  to  assume  that  they  had 
knowledge  of  all  that  is  stated  therein.  The  memorandum  of  attesta- 
tion alone  is  their  act.  It  may  be,  as  was  said  by  the  Attorney-Ge- 
neral, that  they  do  not  read  even  this  when  it  is  prepared  for  them,  any 
(a)  See«nte,p.  333,  note  (•). 
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more  than  the  deed  itself;  and  very  often  they  do  not ;  a  course  which 
is  very  negligent  and  improper ;  for  witnesses  ought  not  to  subscribe  a 
statement  which  they  do  not  know  to  be  perfectly  true:  but  still  it  is 
iheir  act;  and,  if  it  expresses  all  that  the  donor  of  the  power  required, 
and  all  was  really  done,  the  power  is  in  that  respect  well  executed.  But 
this  is  no  reason  for  holding  that  the  whole  instrument,  which  they 
never  read  in  the  ordinary  course  of  business,  can  be  referred  to,  in 
order  to  explain  the  memorandum  of  attestation,  and  to  show  that  the 
witnesses  mean  to  attest  the  performance  of  the  required  formalities.  I 
must  own  I  have  a  great  difficulty  in  saying  that  any  thing  which  pre- 
cedes the  signature  and  seal  to  the  instrument  can  be  connected  with, 
and  read  as  part  of,  the  memorandum  of  attestation.  Even  the  con- 
cluding or  witnessing  part,  the  testimonium  clause,  as  it  is  sometimes 
called,  in  which  the  maker  of  the  instrument  denotes  by  some  expres- 
sion that  he  signs  and  seals  in  witness  of  the  completion  of  the  instru- 
ment, cannot  be  assumed  to  be  known  to  the  witnesses.  But,  supposing 
that  it  is,  this  clause  in  the  present  case  states  only  the  setting  the  hand 
and  seal  of  the  testatrix  to  the  will,  which,  according  to  Moodie  v.  Reid, 
Stanhope  v.  Keir,  aud  Mien  v.  Bradshaw,  &c,  is  not  enough.  And, 
even  supposing  the  memorandum  of  attestation  to  be  connected  with 
the  whole  will,  I  do  not  see  that  the  will  does  in  this  case  state  that  the 
formalities  were' intended  to  be  complied  with.  ,  It  does  not  appear  that 
the  testatrix  has  declared  the  will  to  be  hers,  or  meant  so  to  declare  it 
in  the  presence  of  the  witnesses.  I  "  publish  and  declare  this  to  be  my 
last  will,"  in  the  beginning,  and  "  I  declare  this  only  to  be  my  last  will" 
at  the  end,  do  not  import  more  than  that,  by  the  act  of  so  writing,  she 
publishes  and  declares  it  to  be  her  will,  not  that  she  so  publishes  and 
declares  it,  as  an  independent  act,  in  the  presence  of  "  witnesses."  The 
expression  in  Moodie  v.  Reid,  "  these  my  last  bequeaths  signed  by  me," 
is  equivalent  to  saying,  "  I  declare  these  to  be  my  last  bequests."  The 
words  in  Stanhope  v.  Keir,  "this  i*  my  last  will  and  testament,"  have 
the  same  meaning.  So  that,  even  if  the  whole  is  read  together,  the  case 
cannot  be  satisfactorily  distinguished  from  those  authorities. 

Even  then,  if  we  should  adopt  the  proposition  that  all  the  instrument 
might  be  read  to  explain  the  general  term  witnesses,  and  that,  where 
the  instrument  purported,  on  the  face  of  it,  to  be  intended  to  be  made 
with  all  the  precise  formalities  required  by  the  power,  so  that  the  donee 
of  the  power  must  have  had  those  formalities  distinctly  in  his  mind,  the 
general  term  witnesses  must  be  intended  to  mean  that  all  those  formali- 
ties were  witnessed  by  the  persons  subscribing,  (a  proposition  which  I 
do  not  think  can  be  supported,  and  for  which  there  is,  I  believe,  nr 
other  authority  than  the  dictum  of  Sir  John  Leach  in  Buller  v.  Burt.) 
yet  still  this  instrument  does  not  answer  the  supposed  description  ;  for 
it  does  not  appear,  by  any  statement  therein,  that  the  maker  of  it  had 
those  precise  formalities  in  contemplation. 

I  am  obliged,  therefore,  to  come  to  the  conclusion  that  this  judgment 
cannot  be  supported  upon  the  ground  on  which  it  was  rested  by  the 
Court  of  King's  Bench ;  and  the  authority  of  the  decided  cases  prevents 
it  being  sustained  on  the  ground  that  the  general  form  of  attestation  im- 
plies a  statement  that  the  witnesses  saw,  not  only  the  acts  of  signing 
and  sealing,  but  those  acts  done  as  indicative  of  a  completion  of  the 
instrument,  which  would  probably  amount  to  a  publication.  As  long 
as  those  cases  remain  unreversed  by  the  highest  tribunal,  we  are  bound 
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by  them,  though  we  may  doubt  or  disapprove  of  the  reasons  on  which 
they  proceeded.  I  am,  therefore,  of  opinion  that  the  judgment  of  the 
Court  of  King's  Bench  ought  to  be  reversed. 

Vaughan,  J.  After  the  able  and  elaborate  judgment  delivered  by 
the  two  learned  Barons  and  my  Brother  Coltman,  with  whom  I  con- 
cur, perhaps  I  might  abstain  from  entering  upon  the  reasons  which  have 
brought  my  mind  to  the  same  conclusion ;  but,  as  the  Court  below  were 
unanimous  in  their  judgment,  which  deservedly  challenges  the  highest 
consideration,  I  feel  it  more  respectful  to  state  shortly  the  grounds  of  my 
opinion,  without  minutely  investigating  or  commenting  upon  the  cases 
which  have  been  cited. 

The  execution  of  a  power  derives  its  validity  solely  from  a  compliance 
with  the  terms  under  which  it  was  created ;  and,  when  an  attestation  is 
required,  it  is  in  order  that  the  witnesses  may  pledge  themselves  to  the 
fact  that  those  terms  have  been  fulfilled. 

The  donor  of  the  power,  the  execution  of  which  we  are  now  consi- 
dering, engrafted  upon  its  exercise  a  condition  that  it  should  be  ap- 
pointed by  will  or  codicil  to  be  "signed,  sealed,  and  published  in  the 
presence  of,  and  attested  by,  three  or  more  credible  witnesses."  And 
the  question  is,  whether  the  condition  prescribed  has  been  duly  per- 
formed ? 

The  formalities  insisted  on  by  the  creator  of  the  power  in  question, 
and  therefore  essential  to  its  proper  execution,  are  of  two  kinds,  which 
may  be  separately  considered.  First,  those  required  to  be  observed  by 
the  appointor ;  and,  secondly,  those  required  to  be  observed  by  the  wit- 
nesses to  the  appointment.  The  one  must  sign,  seal,  and  publish,  in 
their  presence ;  the  others  must  attest. 

First,  then,  of  the  witnesses  to  the  appointment.  They  must  attest. 
We  are  here  brought  face  to  face  with  the  first  difficulty.  What  is  an 
attestation  ?  The  derivation  of  the  word  is  clear  and  simple,  "testor 
ad ;"  and,  although  I  do  not  find  any  judicial  definition  of  its  mean- 
ing, I  conceive  it  to  be  a  written  statement  of  each  separate  fact  essen- 
tial to  the  formal  execution  of  the  power ,  subscribed  by  the  witnesses. 
Thus,  in  the  case  of  Moodie  v.  Reid,  Gibbs,  C.  J.,  said, "  It  is  establish- 
ed," by  the  case  of  Wright  v.  fVakeford,  4  Taunt.  213,  "that  the  wit- 
nesses must  attest  every  thing  that  is  necessary  for  the  execution  of  the 
power  ;"  and  therefore  there  must  "  be  some  attestation  here,  of  sign- 
ing and  publication"  And  in  that  case  the  power  was  held  to  be  badly 
executed,  because  the  attestation  did  not  state  the  publication,  but  only 
the  signing.  And  in  Doe  dem.  Mansfield  v.  Peach,  2  M.  &  S.  576,  the 
execution  was  held  bad,  because  the  attestation  stated  only  sealing  and 
delivering,  and  not  signing.  But,  although  in  every  attestation  there 
must  be  a  written  statement  of  each  separate  fact  essential  to  the  formal 
execution  of  the  power,  yet  it  does  not  seem  absolutely  necessary  that 
such  attestation  should  be  contained  in  an  attestation  clause,  or  memo- 
randum subsequent  to  the  signature  of  the  appointor,  and  distinct  and 
separate  from  the  testimonium  clause.  In  some  cases,  where  there  has 
been  no  such  separate  memorandum,  the  testimonium  clause  of  the  will 
itself  has  been  considered  as  the  attestation  clause,  and  the  statements 
therein  contained  have  been  held  the  same  for  all  purposes  of  attesta- 
tion. In  the  case  of  Moodie  v.  Reid,  before  cited,  there  was  no  sepa- 
rate attestation  clause ;  but  the  concluding  clause  in  the  will  ran  in  the 
following  terms :  "  These  my  last  bequeaths  signed  by  me  this  4th  day," 
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&c;  on  which  followed  the  signature  of  the  appointor  and  the  witnesses. 
Here  it  was  held  that  the  signing  was  attested,  and  nothing  else.  The 
case  before  us,  therefore,  so  far  resembles  the  case  of  Moodie  v.  Reidy 
7  Taunt.  355,  (2  E.  C.  L.  R.  133,)  that  there  is  no  separate  attesta- 
tion clause;  and  the  will  concludes  with  the  following  sentence:  "\x^ 
witness  whereof  I  have  to  this  my  last  will  and  testament"  "  set  my 
hand  and  seal,  the  12th  day  of  September,  in  the  year  of  our  Lord  One 
thousand  seven  hundred  and  eighty-nine."  This  sentence,  therefore, 
may  be  considered  as  the  attestation  clause ;  and  we  are  thus  brought 
to  the  question,  whether,  if  this  clause  contains  an  insufficient  attesta- 
tion, we  can  look  back  to  the  body  of  the  will  in  order  to  aid  the  im- 
perfection. I  conceive  not.  It  has  been  decided  that,  where  the  dis- 
tinct attestation  clause  is  imperfect,  it  cannot  be  aided  by  statements  in 
the  body  of  the  will.  Thus,  in  Doe  dem.  Mansfield  v.  Peach,  2  M.  & 
S.  576,  where,  in  order  to  constitute  the  execution  a  sufficient  execution, 
it  was  necessary  that  it  should  be  under  hand  and  seal,  and  attested,  and 
the  attestation  contained  a  statement  of  "  sealing  and  delivering"  only, 
although  the  body  of  the  instrument  expressly  stated  it  to  be  signed  &nd 
sealed,  yet  it  was  not  permitted  to  call  the  terms  in  the  body  of  the  will 
in  aid  of  the  attestation  clause,  and  the  execution  was  held  bad  in  con- 
sequence. If,  therefore,  the  testimonial  clause  is  to  be  considered  as 
the  attestation  clause,  it  seems  but  rational  to  apply  the  same  rules  in 
the  interpretation  which  would  have  operated  upon  the  attestation  clause 
itself,  had  it  existed  in  a  separate  form.  In  such  case,  it  would  have 
been  impossible  to  look  beyond  the  clause  itself  into  the  body  of  the 
will,  in  order  to  supply  expressions  necessary  to  give  validity  to  the  ap- 
pointment :  and  the  same  principle,  when  applied  to  the  testimonial 
clause,  will  exclude  any  terms  which  are  not  contained  in  it,  although 
they  might  be  disclosed  in  a  former  part  of  the  instrument,  and  might 
be  necessary  to  give  the  instrument  validity.  If  the  rule  has  been  so 
closely  and  rigidly  adhered  to  in  the  case  of  the  attestation  clause,  we 
are  surely  prohibited  from  extending  any  special  indulgence  to  the  testi- 
monial clause,  which  is  merely  its  substitute.  The  jealousy  of  the  law 
in  such  cases  was  exemplified  in  the  case  of  Stanhope  v.  Aetr,  2  Sim. 
&  Stu.  37,  in  which  case  there  was  an  attestation  clause  running  in  the 
following  terms : — ("  Signed)  Eugenia  Keir.  (l.  s.)  In  the  presence  of" 
.#.  B.,  C.  D.  This  clause  was  immediately  preceded  by  a  sentence 
thus  expressed  :  "  And  this  is  my  last  will  and  testament,  made  and 
signed  in,"  &c.  The  Vice-Chancellor  refused  to  consider  this  sentence 
as  part  of  the  attestation,  although  immediately  preceding  and  in- 
troducing the  other.  Those  cases,  which  have  been  decided  in  a  spirit 
the  most  liberal  and  lenient  towards  the  appointor  of  the  power,  have 
not  attempted  to  consider  as  part  of  the  attestation  any  statements  lying 
without  the  testimonium  clause.  Thus  in  Buller  v.  Burt,  (a)  the  in- 
strument concluded  thus :  "  Signed  and  sealed  at  Cotton  aforesaid, 
this  1 3th  day  of  September,  in  the  year  of  our  Lord  181 3,  by  L.  Smith  ;" 
then  followed  the  names  of  the  witnesses.  It  was  held  in  this  case 
that  the  signing  and  sealing  alone  were  attested.  The  Master  of  the 
Rolls  is  reported  to  have  said  that,  by  the  subscription  of  the  witnesses, 
it  was  affirmed  that  all  had  been  done  which  was  stated  in  the  body  of 
the  deed.  But  we  are  bound  to  interpret  such  general  language  as  the 
body  of  the  deed,boi\\  by  the  manner  in  which  it  was  applied  in  that 

(a)  See  ante,  p.  333,  note  (a.) 


977]  9  Adolphus  &  Elus.  505 

case  and  by  the  opinion  of  the  same  learned  Judge,  as  expressed  on 
other  occasions.  Thus  in  the  case  of  Stanhope  v.  Keir,  he  expressly 
declared  that  the  witnesses  could  not  be  held  acquainted  with  the  con- 
tents of  the  will.  Both  statements  may  be  reconciled,  by  supposing  that 
the  learned  Judge  distinguished  between  the  body  of  the  deed  (which 
expressions  were  evidently  intended  by  him  to  apply  in  Butler  v.  Burt 
to  the  testimonium  clause  only)  and  the  contents  of  the  will,  as  expressed 
in  the  judgment  in  Stanhope  v.  Keir,  where  no  separate  attestation 
clause  existed. 

Having  thus  stated  my  opinion  that  the  attestation  must  contain  a 
statement  of  every  fact  and  formality  essential  to  a  due  execution  of  the 
power,  and  that  such  attestation  must  be  found  in  the  testimonium 
clause,  (if  there  be  no  separate  attestation  clause,)  it  remains  only  to 
apply  those  principles  to  the  case  before  us.  What  are  the  facts  re- 
quired to  be  attested  ?  and  what  are  the  facts  actually  attested  in  the 
testimonium  clause?  Signing,  sealing,  and  publishing  must  be  all  vir- 
tually stated  in  the  attestation.  The  attestation  runs  in  the  following 
terms :  "  In  witness  whereof,"  (i.  c.  of  something  forming  part  of  the 
will,  and  with  which  in  consequence  the  witnesses  are  not  acquainted,) 
"  I  have  to  this  my  last  will  and  testament,  contained  in  one  sheet, 
set  my  hand  and  seal."  It  has  been  suggested,  and  I  wish  I  could 
adopt  the  suggestion,  that  the  words  immediately  preceding  the  tes- 
timonium clause,  viz.  /  declare  this  to  be  my  will,  may  be  incor- 
porated with  and  read  as  part  of  it.  With  every  inclination  to  over- 
come difficulties  which  are  opposed  to  the  justice  of  the  case,  I  feel 
myself  constrained  to  withhold  my  assent  to  this  proposition.  I  can- 
not but  regard  it  as  a  separate  and  distinct  clause  in  every  view. 
It  is  written  as  a  separate  sentence.  In  structure  and  grammatical 
form,  it  is  a  separate  sentence.  The  mere  fact  of  its  immediately  pre- 
ceding cannot  make  it  the  same  sentence.  By  such  a  method  of  reason- 
ing, each  preceding  clause  in  the  will  might  be  considered  as  part  of 
that  which  follows;  and  the  whole  will  would  thus  become  one  sen- 
tence. In  Stanhope  v.  Keir,  as  it  has  been  seen,  a  sentence  of  similar 
import  preceded  in  a  similar  manner  the  attestation  clause ;  but  the 
Court  refused  to  look  at  it. 

If,  then,  the  signing  and  sealing  the  will  do  not  in  themselves  amount 
to  a  publication,  the  statement  of  signing  and  sealing  the  will  is  no 
statement  of  publication.  Now  it  has  been  expressly  decided,  in  the 
case  of  Moodie  v.  Keid,  7  Taunt.  355,  (2  E.  C.  L.  R.  133,)  that  signing  the 
will  could  not  be  considered  as  a  publication.  "These  my  last  be- 
queaths signed  by  me,"  was  the  language  there  used,  and  there  declared 
insufficient,  as  an  attestation  of  publication.  It  is  not  here  necessary  to 
define  what  publication  is,  since  signing  has  been  held  not  to  amount  to 
publication ;  and,  if  signing  be  not,  how  can  sealing  be  so  ?  It  is  a 
much  less  operative  and  essential  formality  in  respect  of  a  will  than 
signing  is.  It  is  an  essential  formality  as  required  by  the  donor  of  the 
power;  but  it  is  only  necessary  because  the  donor  demands  it;  3  Atk. 
161,  Ross  v.  Ewer,  3  Atk.  156.  It  cannot  have  any  other  force,  there- 
fore, than  that  which  he  consents  to  give  it;  and  it  is  evident  that  he 
did  not  intend  that  it  should  be  equivalent  to  publication,  since  he  has 
required  that  it  should  not  only  be  signed  and  sealed,  but  published  also. 
It  has  been  held,  indeed,  that  delivery  is  a  publication,  and  in  Ward  v. 
Swift,  1  Cr.  &  M.  171,  S.  C.  3Tyrwh.  122,  signing,  sealing,  and  deliver 
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ing  was  held  to  be  virtually  a  publication,  and  therefore  the  attestation 
of  signing,  sealing,  and  delivering  a  virtual  attestation  of  publication: 
but  that  case  has  no  application  here. 

We  are  here  to  decide  in  conformity  to  a  long  series  of  adjudged 
cases  ;  and  it  appears  to  me  that  the  strong  current  of  authorities,  com- 
prehending Wright  v.  Wakeford,  4  Taunt.  213;  Doe  dem,  Mansfield  v. 
Peach,  2  M.  &  S.  576 ;  Buller  v.  Burt,  (a)  Moodie  v.  Reid*  7  Taunt 
355,  1  Mad.  516,  (2  E.  C.  L.  R.  133;)  Stanhope  v.  Keir,  2  Sim.  &  St.  37; 
Doe  dem.  Hutchkiss  v.  Pearce,  6  Taunt.  402,  ( 1  E.  C.  L.  R.  427 ;)  Ward  v. 
Swift,  1  Cr.  &  M.  171,  S.  C.  3  Tyrwh.  122,  to  which  may  be  added 
Mien  v.  Bradshaw,  1  Curt.  110,  in  which  a  very  able  and  elaborate 
judgment  was  delivered  in  the  Prerogative  Court  by  Sir  Herbert 
Jenner  in  1S35,)  are  all  in  accordance  with  each  other,  nor  do  I  find 
any  one  case  militating  against  them. 

Whether  these  decisions  proceeded  upon  narrow  grounds,  and  whe- 
ther a  more  liberal  construction  would  not  have  more  effectually  pro- 
moted the  administration  of  justice,  it  is  now  too  late  to  inquire.  We 
are  called  upon  "jusdicere  nonjus  dare;99  and,  as  I  have  ever  thought 
that  a  private  mischief  should  be  endured  rather  than  a  public  incon- 
venience which  follows  as  a  consequence  from  stretching  the  law  beyond 
its  natural  tone  in  order  to  counteract  the  hardship  of  an  individual  case, 
I  feel  reluctantly  compelled  to  declare  my  opinion  that,  in  the  present 
instance,  there  has  been  no  sufficient  attestation  of  the  fact  of  publica- 
tion ;  and,  consequently,  that  the  appointment  is  void,  and  that  the 
judgment  below  should  be  reversed. 

Tindal,  C.  J.  Upon  the  question  arising  on  this  special  verdict,  and 
upon  which  the  Judges  who  heard  the  argument  in  this  Court  differ  in 
opinion,  the  conclusion  at  which  my  mind  has  arrived  is,  that  the  power 
created  by  the  settlement  set  out  in  the  special  verdict  has  been  well 
executed  by  the  testatrix,  and  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

In  order  to  constitute  a  good  execution  of  the  power  set  forth  in  the 
verdict,  the  will  must  not  only,  in  point  of  fact,  have  been  "  signed, 
sealed,  and  published  in  the  presence  of"  three  or  more  credible  wit- 
nesses, but  it  must  also  have  been  attested  by  them ;  that  is,  it  must 
appear  from  the  signature  of  those  witnesses  to  an  express  memorandum 
to  that  effect,  at  the  foot  or  back  of  the  will,  or  must  be  imported  into 
such  memorandum  by  necessary  intendment  from  what  is  written  on 
the  will,  that  the  witnesses  were  present  at,  and  actually  saw,  the  per- 
formance of  those  several  requisites  which,  on  the  part  of  the  donor  of 
the  power,  have  been  required  to  be  observed.  No  doubt  exists,  in  this 
case,  as  to  the  fact:  the  special  verdict  expressly  finds  that  all  the  re- 
quisites contained  in  the  settlement  by  which  the  power  is  created  were 
duly  observed :  the  only  question,  therefore,  for  our  consideration  is 
whether  the  attestation  by  the  three  witnesses  is  sufficient  or  not. 

The  will  in  question,  after  it  has  completely  finished  all  the  testament- 
ary appointments  and  bequests  made  therein,  concludes  thus,  "  I  de- 
clare this  only  to  be  my  last  will  and  testament.  In  witness  whereof  I 
have  to  this  my  last  wiH  and  testament,  contained  in  one  sheet,  set  my 
hand  and  seal,  the  12th  day  of  September,  in  the  year  of  our  Lord 
1789.  Lydia  fanning  Skynner,  (l.  s.)"  And,  very  little  below  the 
last  line  of  the  will,  and  near  to  the  signature  of  the  testatrix,  the  word 

(a)  See  ante,  p.  333,  note  (a.) 
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« witness"  is  found  to  have  been  written,  beneath  which  ail  the  wit- 
nesses have  subscribed  their  names. 

Now  it  has  not  been  contended  that  any  particular  form  of  publica- 
tion of  a  will  is  necessary  to  satisfy  such  a  requisition ;  and  undoubtedly 
it  appears,  so  far  as  any  authority  can  be  found  on  the  subject,  that,  if 
the  testator  openly  declares  in  the  presence  of  the  witnesses  that  the 
paper,  which  the  witnesses  are  called  upon  to  attest,  was  his  will,  it  is  a 
sufficient  publication.  Supposing,  therefore,  that  the  declaration  of  the 
testatrix,  at  the  conclusion  of  her  will,  can  by  law  be  considered  as  part 
of,  and  to  be  imported  into,  the  memorandum  which  the  witnesses 
signed,  such  declaration  may  be  taken  in  itself  to  amount  in  law  to  a 
publication  of  the  will. 

In  considering  whether  such  construction  may  be  made  or  not,  I 
would  first  observe  that  the  instrument  itself  appears  to  consist  of  two 
distinct  parts ;  first,  of  a  will  properly  so  called,  containing  appointments 
and  testamentary  bequests  with  which  the  will  finishes ;  next,  and  im- 
mediately following,  but  perfectly  distinguishable  from  the  former  part, 
of  a  declaration  in  writing  by  the  testatrix  of  the  ceremonials  observed 
by  her  touching  the  making  of  this  will.  When  the  testatrix  says,  "  I 
declare  this  only  to  be  my  last  will  and  testament,"  she  must  be  taken 
to  speak  of  so  much  of  the  written  paper  as  has  preceded  this  declara- 
tion, and  which  comprises  her  testamentary  dispositions ;  and,  when  she 
continues,  u  In  witness  whereof  I  have  to  this  my  last  will  and  testa- 
ment" "set  my  hand  and  seal,"  she  must,  according  to  the  plain  and 
ordinary  meaning  of  the  words,  be  speaking  of  the  same  will :  and,  even 
if  the  word  "  whereof"  is  to  be  confined  strictly  to  the  declaration  which 
has  immediately  preceded,  it  appears  to  me  to  make  no  real  difference ; 
for  there  appears,  on  either  supposition,  a  direct  allegation  upon  the  face 
of  the  will,  by  the  testatrix  herself,  that  she  publishes  her  will,  and  that 
she  signs  and  seals  her  will :  she  affirms,  upon  the  face  of  the  will,  that 
she  performs  all  three  ceremonials :  and,  as  the  general  word  "  witness" 
excludes  nothing,  the  three  witnesses,  by  putting  their  names  under  it, 
attest  the  performance  of  the  publication,  the  signing,  and  the  sealing 
of  the  will. 

Against  this  mode  of  construction  the  first  objection  urged  is,  that  the 
witnesses  to  a  deed  or  will  are  not  to  be  assumed  to  know  the  contents 
thereof 

It  may  be  granted  that  such  is  the  rule  of  law ;  but  the  answer  to 
this  objection  is,  that  they  are  not  assumed  to  know  the  contents  of  the 
will,  properly  so  called ;  but  only  the  allegations,  contained  at  the  end 
of  it,  of  the  ceremonials  observed  in  its  execution,  allegations  which 
must  have  been  made  in  order  that  the  witnesses  should  know  them. 
In  the  case  of  Buller  v.  Burt,  which  was  decided  by  Sir  John  Leach 
when  Master  of  the  Rolls,  and  has  been  often  referred  to  in  the  course 
of  the  argument,  no  such  objection  was  allowed ;  on  the  contrary,  the 
decision  of  that  case  turned  expressly  upon  the  reference  made  to  the 
body  of  the  deed.  That  learned  judge  says,  "  it  must  follow  that  when 
the  word,  *  witnesses,9  without  more,  is  used  in  the  attestation,  it  affirms 
that  all  has  been  done  in  the  presence  of  the  witnesses  which  is  stated 
in  the  body  of  the  deed."  In  that  case,  in  the  body  of  the  deed  the 
only  statement  was,  that  it  had  been  signed  and  sealed ;  no  statement 
was  made  that  it  had  been  delivered ;  and  it  was  upon  that  express 
ground  held  that,  as  the  general  word  "  witnesses  "  can  affirm  no  more 
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than  the  deed  states,  there  was  not,  in  that  case,  any  attestation  ot  the 
delivery,  and  consequently  .that  the  power  was  not  well  executed. 

In  that  case,  the  Master  of  the  Rolls  refers  to  the  body  of  the  deed  to 
restrain  the  application  of  the  word  witnesses  to  the  particular  ceremo- 
nials mentioned  in  the  deed,  for  the  purpose  of  showing  that  the  power 
had  not  been  duly  executed ;  and  shall  not  a  similar  reference  be  made, 
in  this  case,  for  the  purpose  of  setting  up  and  supporting  its  execution  ? 

The  case,  again,  of  Moodie  v.  Reidy  1  Taunt.  355,  (2  E.  C.  L.  R.  133,) 
is  to  the  same  effect,  where  the  generality  of  the  word  witness  was  held 
to  be  restrained  to  an  attestation  of  signature  only,  by  reason  of  the 
word  "  signed,"  which  occurs  in  the  body  of  the  will. 

The  case  of  Stanhope  v.  Keiry  2  Sim.  &  Stu.  37,  was  decided  by  Sir 
John  Leach  on  the  same  principle,  against  the  due  execution  of  the 
power,  though  it  seems  very  difficult  to  reconcile  with  his  judgment  in 
Bailer  v.  Burt,  what  is  reported  to  have  fallen  from  him  in  Stan- 
hope v.  Aeir,  viz.  "  The  argument  for  the  defendant  supposes  the  wit- 
nesses to  be  acquainted  with  the  contents  of  the  will.  I  cannot  assume 
more  from  this  attestation  than  that  they  saw  Mrs.  Keir  sign  the  in- 
strument." 

Suppose,  in  the  present  case,  instead  of  the  word  ioitnesses9  written 
at  the  foot  of  the  will,  there  had  been  written,  by  way  of  memorandum, 
the  very  same  words  which  are  found  at  the  conclusion  of  the  will  it- 
self, "  Declared  by  the  testatrix  as  her  last  will  and  testament ;  in  wit- 
ness whereof  she  has  to  this  her  last  will  and  testament  set  her  hand 
and  seal."  I  think  it  must  have  been  deemed  beyond  all  doubt  a  suf- 
ficient attestation  of  the  publishing,  of  the  signing,  and  of  the  sealing, 
of  that  identical  instrument ;  and  I  cannot  make  a  sound  distinction  be- 
tween such  a  case  and  the  present,  where  the  reference  to  the  conclu- 
sion of  the  wilL  itself  must,  according  to  the  cases,  be  necessarily  made. 

Upon  these  grounds,  I  think  the  attestation  sufficient,  and  that  the 
judgment  of  the  Queen's  Bench  is  right,  and  ought  to  be  affirmed. 

The  majority  of  this  Court,  however,  is  of  opinion  that  the  judgment 
ought  to  be  reversed ;  and  I  may  add  that  the  two  other  learned  Judges 
who  heard  this  case  argued,  and  who  are  no  longer  on  the  bench,  were 
divided  in  opinion :  the  decision  of  this  Court,  therefore,  would  have 
been  the  same  if  they  had  been  present. 

Judgments  reversed,  (a) 

(a)  As  to  wills  made  on  or  after  1st  January,  1838,  see  stat  7  W.  4.  &  1  Vict  c  26,  as.  9, 10. 
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REGULA  GENERALIS. 


FORMS  OF  WRITS.— p.  986. 

It  is  ordered,  That  the  following  forms  of  writs,  framed  by  the 
Judges  pursuant  to  the  statute  1  &  2  Vict.  c.  110,  s.  20,  be  used  from 
and  after  the  first  day  of  March  next,  with  such  alterations  as  the  nature 
of  the  action,  the  description  of  the  court  in  which  the  action  is  depend- 
ing, the  character  of  the  parties,  or  the  circumstances  of  the  case  may 
render  necessary,  but  that  any  variance,  not  being  in  matter  of  substance, 
shall  not  affect  the  validity  of  the  writs  sued  out. 


No.  I. 

Writ  of  elegit  upon  a  judgment  in  the  Court  of  Queen's  Bench,  in  an  action  of  assumpsit. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     Whereas  A.  B.,  lately  in 

our  court  before  us  at  Westminster,  by  the  judgment  of  the  same  court  recovered  against 

C.  D.  £ ,  which,  in  our  said  court  before  us,  were  adjudged  to  the  said  A.  B.  for  bis 

damages  which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  of  certain 
promises  and  undertakings  then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C. 

D.  is  convicted,  as  appears  to  us  of  record,  and  afterwards  the  said  A.  B.  came  into  our 
said  court  before  us,  and,  according  to  the  form  of  the  statutes  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 

was  seised  or  possessed  of  on  the day  of f  in  the  year  of  our  Lord ,  on 

which  day  the  judgment  aforesaid  was  entered  up,  or  at  any  time  afterwards,  or  over 

which  the  said  C.  D.  on  the  said day  of ,(a)  or  at  any  time  afterwards,  had  any 

disposing  power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his 
own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respect- 
ively, according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  according  to 
the  form  of  the  said  statutes,  until  the  damages  aforesaid,  together  with  interest  upon  the 

said  sum  of  £ -,  at  the  rate  of  £4  per  centum  per  annum,  from  the day  of , 

in  the  year  of  our  Lord ,(A)  shall  have  been  levied.     Therefore  we  command  you 

that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  rincj 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed 

of  on  the  said day  of  ,(a)  or  at  any  time  afterwards,  or  over  which  the  said  C. 

D.  on  the  said day  of ,(<r)  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels;  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respect- 
ively, according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 
damages  aforesaid,  together  with  interest  as  aforesaid,  shall  have  been  levied.     And  in 

(a)  The  day  on  which  the  judgment  was  entered  up. 

(6)  The  day  on  which  the  judgment  was  entered  up ;  or,  in  ease  the  judgment  was 
entered  up  prior  to  the  1st  of  October,  1838,  say  from  the  1st  day  of  October,  in  the  year 
of  our  Lord  1838. 
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what  manner  you  shall  have  executed  this  our  writ,  mnke  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  suid  extent  and  appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  II. 
Writ  of  elegit  on  a  rule  made  in  the  Court  of  Queen's  Bench  for  payment  of  money. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     Whereas  lately  in  our 

court  before  us  at  Westminster,  by  a  rule  of  the  said  court  entitled,  &c,  [at  the  case  may 

be],  the  sum  of  £ was,  by  the  said  court,  ordered  to  be  paid  by  C.  D.  to  A.  B..  and 

afterwards  the  said  A.  B.  came  into  our  said  court  before  us,  and,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 

C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the day  of , 

in  the  year  of  our  Lord ,  on  which  day  the  said  rule  was  made,  or  at  any  time  after- 
wards, or  over  which  the  said  C.  D.  on  the  said day  of ,(«)  or  at  any  time  after- 
wards, had  any  disposing  power  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his 

assigns,  until  the  said  sum  of  £ ,  together  with  interest  upon  the  said  ram  of  £ , 

at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of ,  in  the  year  of 

our  Lord ,(6)  shall  have  been  levied.     Therefore  we  command  you  that  without  delay 

you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said 

0.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said day  of 

,(a)  or  at  any  time  afterwards,  or  over  which   the  said  C.  D.  on  the  said day  of 

,(<z)  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might,  without  the 

assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels 
to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature 

and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  sum  of  £ ,  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall  have  executed 
this  our  writ,  make  appear  to  us  at  Westminster,  immediately  after  the  execution  thereof, 
under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  IIL 

Writ  of  elegit  on  a  rule  made  in  the  Court  of  Queen's  Bench  for  payment  of  money  and 

costs. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     Whereas,  lately  in  our 

court  before  us  at  Westminster,  by  a  rule  of  the  said  court,  entitled,  &c,  [at  the  cote  may 

©«],  the  sum  of  £ was,  by  the  said  court,  ordered  to  be  paid  by  C.  D.  to  A.  B.,  together 

with  the  costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the day  of , 

taxed  and  allowed  by  our  said  court  at  the  sum  of  £ .     And  afterwards  the  said  A. 

B.  came  into  our  said  court  before  us,  and,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the 
said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  one 

in  trust  for  him,  was  seised  or  possessed  of  on  the day  of ,  in  the  year  of  our 

Lord ,{c)  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the  said 

(a)  The  day  on  which  the  rule  was  made. 

(o)  The  day  on  which  the  rule  was  made ;  or,  in  case  it  was  made  prior  to  the  1st  of 
October,  1838,  say  from  the  1st  day  of  Octooer,  in  the  year  of  our  Lord  1838. 
(e)  The  day  on  which  the  costs  of  the  rule  were  taxed. 


989] 


9  Adolphus  &  Eixis.  511 


day  of ,(a)  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might,  with- 
out the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  tiaid 
goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  hinds,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure, 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  severnl  sums  of  £ and  £ .  to- 
gether with  interest  upon  the  said  two  several  sums  of  £ and  £ ,  at  the  rate  of  £\per 

cent u ii  per  annum,  from  the  said day  of %{b)  shall  have  been  levied.    Therefore  we 

command  you  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reason- 
able price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except 
his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick,  as  the  said  G.  D.,  or  any  person  in  trust  for  him,  was  seised  or 

possessed  of  on  the  said day  of ,(a)  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said day  of ,(a)  or  at  any  time  afterwards,  had  any  disposing 

power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels ;  and 
also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respect- 
ively, according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 

said  two  several  sums  of  £ and  £— - — ,  together  with  interest  as  aforesaid,  shall  have 

been  levied.  And  in  what  manner  you  shall  have  executed  this  our  writ,  make  appear 
to  us  at  Westminster,  immediately  after  the  execution  thereof,  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement,  and  have 
there  then  this  writ. 

Witness,  Thomas  Lord  Dekman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  IV. 

Writ  of  elegit  on  a  judgment  of  an  iuferior  court  in  an  action  of  assumpsit  removed  into 
the  Court  of  Queen's  Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen,  Defender  of  the  Faith,  to  the  sheriff  of — — ,  greeting.  Whereas  A.  B.,  lately  in 
[insert  the  style  of  the  court'],  by  the  judgment  of  the  said  court,  recovered  against  C.  D. 
the  sum  of  £ — - — ,  which,  in  the  said  court,  were  adjudged  to  the  said  A.  B.  for  his 
damages  which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  of  certain 
promises  and  undertakings  then  lately  made  by  the  said  C.  D.  to  the  said  A.  B  ,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C. 
D.  is  convicted,  as  appears  to  us  of  record.  And,  whereas  the  said  judgment  was  after- 
wards, on  the day  of ,  in  the  year  of  our  Lord,  removed  into  our  court  before 

us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at  Westminster  [or 

of ,  one  of  the  Justices  of  our  said  court  before  us  at  Westminster,  as  the  case  may  be],  in 

pursuance  of  the  statute  in  that  case  made  and  provided,  and  the  costs  attendant  upon 

the  application  for  the  said  order  and  upon  the  said  removal  were  afterwards,  on  the 

day  of ,  in  the  year  of  our  Lord *  taxed  and  allowed  by  our  said  court  before  us  at 

Westminster  at  the  sum  of  £ ;  and  afterwards  the  said  A.  B.  came  into  our  said  court 

before  us  at  Westminster,  aud,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  yonr 
bailiwick,  except  his  oxeu  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him, 

was  seised  or  possessed  of  on  the  said day  of ,  in  the  year  of  our  Lord 

aforesaid, (c)  or  at  any  time  afterwards,  or  over  which  the  said  C.  1).  on  the  said day 

of ,(c)  or  at  any  time  afterwards,  had  any  disposing  power  which  he  might,  without 

the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  to  him  the  said 
goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  damages  aforesaid  and  the  said 
costs  so  taxed  and  allowed  by  our  said  court  before  us  at  Westminster  as  aforesaid,  together 

with  interest  upon  the  said  two  several  sums  of  £ and  £ ,  at  the  rate  of  £4  per 

centum  per  annum,  from  the day  of aforesaid, (c)  shall  have  been  levied.  There- 
fore we  command  you  that  without  delay  you  cause  to  be  delivered  to  the  said  A.  B,  by  a 
reasonable  price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories, 

(a    The  day  on  which  the  costs  of  the  rule  were  taxed. 

(b)  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or,  in  cose  that  day  were  prior 
to  the  1st  of  October,  1838,  say  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1838. 

(c)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
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tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of  copyhold  or  cus- 
tomary tenure,  in  your  bailiwick,  as  the  said  C  D.,  or  any  one  in  trust  for  him.  was  seised 

or  possessed  of  on  the  said day  of ,(a)  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said day  of ,{a)  or  at  any  time  afterwards,  had  any  dis- 
posing power  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chat- 
tels; and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments respectively,  according  to  the  nature  and  tenure  thereof,  to  him  and  to  his  nssipos, 
until  the  damages  aforesaid,  and  the  said  costs  so  taxed  and  allowed  by  our  said  court  before 
us  at  Westminster  as  aforesaid,  and  interest  as  aforesaid,  shall  have  been  levied.  And  in 
what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose 
oath  you  shall  make  the  said  extent  and  appraisement,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  V. 

Writ  of  elegit  on  an  order  for  payment  of  money  made  in  an  inferior  court  and  removed 
into  the  Court  of  Queen's  Bench. 

Victoria,  &c,  to  the  sheriff  of ,  greeting.     Whereas  lately  in  [insert  the  style  rf 

the  court],  by  a  rule  of  the  said  court,  entitled,  &c,  [as  the  case  may  be],  the  sum  of  £ 

were  by  the  said  court  ordered  to  be  paid  by  C.  D.  to  A.  B.,  and  whereas  the  said  rule  was 

afterwards,  on  the  day  of ,  in  the  year  of  our  Lord  ,  removed  into  our 

court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at  West- 
minster [or  of ,  one  of  the  Justices  of  our  said  court  before  us  at  Westminster,  as  the  arse 

may  be],  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and  the  costs  attend- 
ant upon  the  application  for  the  said  last-mentioned  order  and  upon  the  said  removal  were 

afterwards,  on  the day  of f  in  the  year  of  our  Lord ,  taxed  and  allowed  in 

our  said  court  before  us  at  Westminster  at  the  sum  of  £ ,  and  afterwards  the  said  A. 

B.  came  into  our  said  court  before  us  at  Westminster,  and,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him  all  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands 
and  hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  1)., 

or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  said day  of , 

in  the  year  of  our  Lord ,(6)  or  at  any  time  afterwards,  or  over  which  the  said  C. 

D.  on  the  said day  of ,  (b)  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  aud  to  his  assigns,  until  the  said  two  several 

sums  of  £ and  £ ,  together  with  interest  on  the  said  two  several  sums  of  £ 

and  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of .(b) 

shall  have  been  levied.  Therefore  we  command  you  that  without  delay  you  cnu.se  to  he 
delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent,  all  the  goods  and  chattels 
of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or 

any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  said day  of ,(b) 

or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the day  of ,{b)  or 

at  any  time  afterwards,  had  any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the 
said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 

thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums  of  £ and  £ , 

together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in  what  manner  you 
shall  have  executed  this  our  writ,  make  appear  to  us  at  Westminster,  immediately  after 
the  execution  thereof,  under  your  seal,  and  the  seals  of  those  by  whose  oath  you  shall 
make  the  said  extent  and  appraisement,  and  have  you  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

(a)  The  day  on  which  the  costs  of  removing  the  judgment  were  taxed. 
(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court 
of  Queen's  Bench  were  taxed. 
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No.  VI. 


Writ  of  elegit  on  a  rule  for  payment  of  money  ami  costs  made  in  an  inferior  court  and 
removed  into  Queen's  Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United   Kingdom  of  Groat  Britain  and  Ireland 

Queen.  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     Whereas  lately  in  [insert 

the  style  of  the  court],  by  a  rule  of  the  said  court,  entitled,  &c.  [as  the  rase  mat/  be],  the 

sum  of  £ was,  by  the  said  court,  ordered  to  be  paid  by  C.  D.  to  A.  B.,  together  with 

the  costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the day  of ,  m 

the  year  of  our  Lord ,  taxed  and  allowed  by  the  said  court,  at  the  sum  of  £ ,  and 

whereas  the  said  rule  was  afterwards,  on  the day  of ,  in  the  year  of  our  Lord 

—* — ,  removed  into  our  court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said 

court  before  us  at  Westminster  [or  of ,  one  of  the  Justices  of  our  said  court  before  us 

at  Westminster,  as  the  case  may  be],  in  pursuance  of  the  statute  in  that  case  mnde  and 
provided,  and  the  costs  and  charges  attendant  upon  the  application  for  the  said  last-men- 
tioned order,  and  upon  the  said  removal,  were  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord ,  taxed  and  allowed  in  our  said  court  before  us  at  the  sum  of  £ ; 

and  afterwards  the  said  A.  B.  came  into  our  said  court  before  us  at  Westminster,  and, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be  delivered 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and 
beasts  of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments,  including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in 
your  bailiwick,  as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed 

of  on  the  said day  of ,(a)  or  at  any  time  afterwards,  or  over  which  the  said  C. 

D.  on  the  said day  of ,(a)  or  at  any  time  afterwards,  had  any  disposing  power 

which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit, 
to  hold  to  him  the  said  goods  and  chattels  as  bis  proper  goods  and  chattels,  and  to  hold 
the  said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  accord- 
ing to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  three 

several  sums  of  £ ,  and  £ ,  and  £ ,  together  with  interest  upon  the  said  three 

several  sums  of  £ ,  and  £ ,  and  £ ,  at  the  rate  of  £4  per  centum  per  annum, 

from  the  said day  of ,{a)  shall  have  been  levied.    Therefore  we  command  you  that 

without  delay  you  cause  to  be  delivered  to  the  said  A.  B.,  by  a  reasonable  price  and  extent, 
all  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beast* 
of  the  plough,  and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your  baili- 
wick, as  the  said  C.  D.,  or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the 

said day  of ,(<i)  or  at  any  time  afterwards,  or  over  which  the  said  C.  D.  on  the 

said day  of ,(a)  or  at  any  time  afterwards,  had  any  disposing  power  which  ho 

might,  without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chattels,  and  also  to  hold  tho 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments  respectively,  according 
to  the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  three  several 

sums  of  £ ,  and  £ ,  and  £ ,  together  with  interest  as  aforesaid,  shall  have  been 

levied.  And  in  what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us 
at  Westminster,  immediately  after  the  execution  thereof,  under  your  seal,  and  the  seals 
of  those  by  whose  oath  you  shall  make  the  said  extent  and  appraisement,  and  have  there 
then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  VII. 

Writ  of  fieri  facias  on  a  judgment  in  the  Court  of  Queen's  Bench  in  an  action  of  assumpsit. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  you  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ which 

A.  B.  lately,  in  our  Court  before  us  at  Westminster,  recovered  against  him  for  his  damages 
which  he  had  sustained,  as  well  on  occasion  of  the  not  performing  certain  promises  and 
undertakings  then  lately  made  by  the  said  C.  D.  to  the  said  A.  B.  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  C.  D.  is  convicted, 

as  appears  to  us  of  record,  together  with  interest  upon  the  said  sum  of  £ ,  at  the  rate 

of  £4  per  centum  per  annum,  from  the day  of ,  in  the  year  of  our  Lord ,(6) 

[a)  The  day  on  which  the  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court 
of  Queen's  Bench  were  taxed. 

(6)  The  day  on  which  the  judgment  was  entered  up  ;  or,  if  entered  up  prior  to  the  1st 
of  October,  1838,  say  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1838,  omitting 
the  words  "  on  which  day  the  judgment  aforesaid  was  entered  up." 
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on  -which  day  the  judgment  aforesaid  was  entered  op,  and  have  that  money  with  such 
interest  as  aforesaid  before  us  at  Westminster,  immediately  after  the  execution  hereof,  to 
be  rendered  to  the  said  A.  B.  for  his  damages  and  interest  as  aforesaid,  and  that  yon  do 
all  such  things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are  authorized 
and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  our 
writ  make  appear  to  us  at  Westminster,  immediately  after  the  execution  thereof,  and  have 
there  then  this  writ. 

Witness,  Thomas  Lord  Denmax,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  VIII. 
Writ  of  fieri  facia*  on  an  order  of  the  Court  of  Queen's  Bench,  for  payment  of  money. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  you,  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

lately,  in  our  court  before  us  at  Westminster,  by  a  rule  of  our  said  court,  entitled,  &c  [« 
the  cote  may  be],  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and 
that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause 

to  be  made  interest  upon  the  said  sum  of  £ ,  at  the  rate  of  £4  per  centum  per  annum 

from  the day  of ,  in  the  year  of  our  Lord ,(«)  on  which  day  the  said  rule 

was  made,  and  have  that  money,  together  with  such  interest  as  aforesaid,  before  us  at 
Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for 
the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  for 
interest  as  aforesaid,  and  that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  required  to  do  in  this  behalf.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  Westminster,  imme- 
diately after  the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dsnman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  IX. 

Writ  of  fieri  facia*  on  an  order  of  the  Court  of  Queen's  Bench,  for  payment  of  money 

and  costs. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  yon  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

lately,  in  our  court  before  us  at  Westminster,  by  a  rule  of  our  said  court,  entitled,  &c, 
[a*  the  ease  may  be],  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A. 

B.,  together  with  the  costs  of  the  said  rule,  which  said  costs  were  afterwards,  on  the 

day  of ,  in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court,  at  the 

sum  of  £ ,  and  that  of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick 

you  further  cause  to  be  made  interest  upon  the  said  two  several  sums  of  £ and  £ , 

at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of ,  in  the  year 

of  our  Lord ,(o)  and  have  that  money,  together  with  such  interest  as  aforesaid,  before 

us  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A. 
B.  for  the  said  sum  of  money  so  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.  and 
for  costs  and  interest  as  aforesaid,  and  that  you  do  all  such  things  as  by  the  statute  passed 
in  the  second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this  behalf.  And 
in  what  manner  you  shall  have  executed  this  our  writ  make  appear  to  us  at  Westminster, 
immediately  after  the  execution  thereof,  and  have  there  then  this  writ 

Witness,  Thomas  Lord  Dbnman,  at  Westminster,  the day  of ,  in  the  year  of 

our  Lord . 

No.  X. 

Writ  of  fieri  facia*  on  a  judgment  of  an  inferior  Court  in  an  action  of  assumpsit,  removed 
into  the  Court  of  Queen's  Bench. 

Victoria,  by  the  Graoe  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  you  that* 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick,  you  cause  to  be  made  £ ,  which 

(a)  The  day  on  which  the  rule  was  made ;  or,  if  it  were  made  prior  to  the  1st  of  October, 
1838,  say  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1838,  omitting  the  words 
"on  which  day  the  said  rule  was  made." 

(I)  The  day  on  which  the  costs  of  the  rule  were  taxed ;  or,  if  that  were  prior  to  the 
1st  of  October,  1838,  say  f«  m  the  1st  day  of  October,  in  the  year  of  our  Lord  1838. 
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A.  B.  lately,  in  [insert  the  style  of  the  court],  by  the  judgment  of  the  said  conrt,  recovered 
against  the  said  C.  D.  for  his  damages  which  he  had  sustained,  as  well  on  occasion  of 
the  not  performing  certain  promises  and  undertakings  then  lately  made  by  the  said 
C.  D.  to  the  said  A.  B.f  as  for  his  costs  and  charges  by  him  about  his  suit,  in  that  behalf 
expended,  whereof  the  said  C.  D.  is  convicted,  as  appears  to  us  of  record,  and  which  judg- 
ment was  afterwards,  on  the day  of ,  in  the  year  of  our  Lord ,  removed  into 

our  court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us  at 

Westminster  [or  of one  of  the  Justices  of  our  said  court  before  us  at  Westminster,  as  the 

case  may  be],  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  order,  and  upon  the  said  removal,  were,  on 

the day  of ,  in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said  court 

before  us  at  Westminster  at  the  sum  of  £ .     And  we  further  commaud  you  that  of  the 

said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be  made  the 

said  sum  of  £ ,(a)  together  with  interest  on  the  said  two  several  sums  of  £ and 

£ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of ,  in  the  year 

of  our  Lord ;(&)  and  that  you  have  that  money,  with  such  interest  as  aforesaid,  before 

us  at  Westminster,  immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B. 
for  his  damages  aforesaid,  and  for  costs  and  interest  as  aforesaid ;  and  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  at  Westminster,  immediately  after  the  execution  thereof,  and  have 
there  then  this  writ. 

Witness,  Thomas  Lord  Dexman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord 

No.  XL 

Writ  of  fieri  facias  on  an  order  for  payment  of  money  made  in  an  inferior  court,  and 
removed  into  the  Court  of  Queen's  Bench. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  you,  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ — ^  which 
lately  in  [insert  the  style  of  the  court],  by  a  rule  of  the  said  court,  entitled,  &c,  [as  the 
case  may  be],  were  by  the  said  conrt  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and 

which  rule  was  afterwards,  on  the day  of ,  in  the  year  of  .our  Lord ,  removed 

into  our  court  before  us  at  Westminster,  by  virtue  of  an  order  of  our  said  court  before  us 

at  Westminster  [or  of ,  one  of  the  Justices  of  our  said  court  before  u*  at  Westminster \  as 

the  case  may  be],  in  pursuance  of  the  statute  in  that  case  made  and  provided,  and  the  costs 
attendant  upon  the  application  for  the  said  last-mentioned  order  and  upon  the  said  removni 

were,  on  the •  day  of ,  in  the  year  of  our  Lord ,  taxed  and  allowed  by  our  said 

court  before  us  at  Westminster  at  the  sum  of  £ .     And  we  further  command  you,  that 

of  the  said  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be 

made  the  said  sum  of  £ ,(e)  together  with  interest  on  the  said  two  several  sums  of 

£ and  £ ,  at  the  rate  of  £4  per  centum  per  annum,  from  the  said day  of 

,(rf)  and  that  you  have  that  money,  with  such  interest  as  aforesaid,  before  us  at  West- 
minster, immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for  the 
said  moneys  by  the  said  rule  first  above  mentioned  ordered  to  be  paid  by  the  said  C.  D.  to  the 
said  A.  B.,  and  for  costs  and  interest  as  aforesaid ;  and  that  you  do  all  such  things  as  by 
the  statute  passed  in  the  second  year  of  our  reign  you  are  authorized  and  required  to  do 
in  this  behalf.  And  in  what  manner  you  shall  have  executed  this  our  writ  make  appear 
to  us  at  Westminster,  immediately  after  the  execution  thereof,  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

No.  XII. 

Writ  of  fieri  facias  on  an  order  for  payment  of  money  and  costs  made  in  an  inferior  court 
and  removed  into  the  Court  of  Queen's  Bench. 

.     Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 

(a)  The  costs  attendant  upon  the  removal  of  the  judgment  out  of  the  inferior  conrt  into 
the  Court  of  Queen's  Bench. 

The  day  on  which  the  costs  of  removal  were  taxed. 

The  costs  of  removing  the  rule  of  the  inferior  court  into  the  Court  of  Queen's 
Bench. 

(d)  The  day  on  which  the  costs  of  removing  the  rale  of  the  inferior  court  into  the  Court 
of  Queen's  Bench  were  taxed. 
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Queen,  Defender  of  the  Faith,  to  the  sheriff  of ,  greeting.     We  command  yon  that 

of  the  goods  and  chattels  of  C.  D.  in  your  bailiwick  you  cause  to  be  made  £ ,  which 

lately  in  [insert  the  style  of  the  court],  by  a  rule  of  the  said  court,  entitled,  &c,  [as  the  east 
may  be],  were  by  the  said  court  ordered  to  be  paid  by  the  said  C.  D.  to  A.  B  ,  and  also 
£ — : —  for  the  costs  of  the  said  rule  by  the  said  court  also  ordered  to  be  paid  by  the  said 

C.  I),  to  the  said  A.  B.,  which  said  rule  was  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord ,  removed  into  our  court  before  us  at  Westminster,  by  an  order  of 

our  said  court  before  us  at  Westminster,  lor  of ,  one  of  the  Justice*  of  our  said  court 

before  us  at  Westminster,  as  the  case  may  ©e],  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  and  the  costs  attendant  upon  the  application  for  the  said  last- mentioned 

order  and  upon  the  said  removal  were,  on  the day  of ,  in  the  year  of  our  Lord 

,  taxed  and  allowed  by  our  said  court  before  us  at  Westminster  at  the  sum  of  £ . 

And  we  further  command  you,  that  of  the  said  goods  and  chattels  of  the  said  C  D.  in 

your  bailiwick  you  further  cause  to  be  made  the  said  sum  of  £ ,(a)  together  with  the 

interest  on  the  said  three  several  sums  of  £ ,  and  £ ,  and  £ ,  at  the  rate  of  £4 

per  centum  per  annum,  from  the  said day  of ,  in  the  year  of  our  Lord ,(6) 

and  that  you  have  that  money,  with  such  interest  as  aforesaid,  before  us  at  Westminster 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said  A.  B.  for  tho  moneys 
by  the  said  rule  first  above  mentioned  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A. 
B.  and  for  costs  and  interest  as  aforesaid,  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  authorized  and  required  to  do  in  this  behalf. 
And  in  what  manner  you  shall  have  executed  this  our  writ,  make  appear  to  us  at  West- 
minster, immediately  after  the  execution  thereof,  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Dbnman,  at  Westminster,  on  the day  of ,  in  the  year 

of  our  Lord . 

Dbnman.  E.  H.  Aldbbsov. 

N.  C.  Tindal.  J.  Pattesoh. 

AbINGBB.  J.  GURNET. 

J.  LlTTLEDALB.  J.  WlLLIAMS. 

J.  Vauqhan.  J.  T.  Coleridge. 

J.  Parke.  T.  Coltmaw. 

J.  B.  Bosanqubt.  T.  Erskinb. 

• 

(a)  The  costs  of  removing  the  rale  from  the  inferior  court  into  the  Court  of  Queen's 
Bench. 

(6)  The  day  on  which  the  costs  of  removing  the  rale  from  the  inferior  court  into  the 
Court  of  Queen's  Bench  were  taxed. 
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ABUSE. 
When  it  mast  be  replied,  861.    Trover,  I. 

ACCOUNT. 
Remittance  to,  607.    Agent,  III.  2. 

ACKNOWLEDGMENT. 
Admission. 

ACQUIESCENCE. 

I.  In  order  obtained  in  amicable  suit,  255. 
Statute,  XXIII. 

II.  In  ignorance  of  the  facte,  690.    Arbitra- 
tion, IIL 

ACT,  LOCAL. 
Statute,  XXXVIII.  to  XLIII. 

ACTION. 
L  Where  maintainable. 

1.  Not  where  plaintiff  has  no  interest  which 
the  law  cnn  recognise,  857.  Landlord  and 
Tenant,  I.  7. 

2.  For  net  done  under  order  of  House  of 
Commons,  1.     Parliament,  I. 

3.  When  not  maintainable  against  sheriff 
for  false  return  by  bailiff,  288.  Sheriff, 
IIL 

4.  For  malicious  injury,  268.     Arrest,  II. 

5.  When  it  arises  on  contract  to  indemnify, 
633.     Indkmsitv,  I. 

6.  On  by-law,  356.    Corporation,  III. 

II.  Time  of  bringing. 

Against  stakeholder,  when  premature,  536. 
Stakeholder,  I. 

III.  Form. 

Assumpsit  or  covenant,  532.    Assumpsit,  I. 

IV.  Notice  of,  654.    Game. 

ACTIONEM  NON. 
When  not  required,  861.    Troter,  L 


ADMISSIBILITY. 
Evidence. 

ADMISSION. 

I.  In  pleading.    Pleading,  I.  to  IIL 

II.  On  the  pleadings.  Evidence,  IX. 
IIL  In  evidence.  Evidence,  X.  v 
IV.  Of  attorneys,  728.    Attorney,  L  1. 

ADVERSE  POSSESSION. 
P.  662.    Ejectment,  IL 

AGE. 
Of  devise,  682.    Devise,  IV. 

AGENT. 
L  Generally. 
Master  of  ship  for  whom  agent,  314.    Ship, 
ping,  I.  1. 

II.  Rights  of  agent. 

After  change  of  circumstances,  607.    Pott, 
III.  2. 

III.  Liability  to  principal. 

1.  When  a  disqualifying  interest,  487.    Evi- 
dence, II.  3. 

2.  After  remittance  to  account  as  desired  in 
the  usual  course. 

Plaintiff,  by  letter,  desired  his  agent  to 
receive  a  sum  of  money  for  him,  and,  after 
making  certain  payments,  transmit  the  sur- 
plus through  the  house  of  defendants,  a  mer- 
cantile firm  in  London,  to  be  placed  to  the 
plaintiff's  credit  at  Calcutta.  The  agent  paid 
in  the  surplus,  419/.,  at  defendants1  house, 
showing  them  plaintiff's  letter.  Defendants 
received  the  earn  on  plaintiff's  account, 
entered  it  in  their  books  to  the  account  of 
C.  and  Co.,  their  correspondents  at  Calcutta, 
and  wrote  to  C.  and  Co.,  informing  them  that 
they  had  so  done,  and  desiring  that  C.  and 
Co.  would  account  with  plaintiff,  at  the  rata 
of  so  much  per  rupee.    Defendants  charged 
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one  per  cent  commission.  Before  the  letter 
from  defendants  arrived  at  Calcutta,  C.  and 
Co.  stopped  payment.  Defendants,  after 
placing  the  419*.  to  account,  paid  bills  drawn 
oh  them  by  C.  and  Co.,  to  a  much  larger 
amount;  but  it  did  not  appear  whether  or 
not  the  general  balance  between  the  two 
houses  was  altered  by  such  payments  : 

On  assumpsit  brought  against  the  defend- 
ants for  money  had  and  received,  and  plea, 
as  to  the  419/.,  that  defendants  had  remitted 
it  as  desired, 

Held,  that  defendants  were  not  liable, 
having  done  all  that  plaintiff  required  of 
them,  and  they  contracted  to  do,  for  the  pur- 
pose  of  remitting  the  419L ;  and  having 
bound  themselves  to  credit  C.  and  Co.  in  that 
amount,  if  that  house  did  not  reject  the 
transaction.     McCarthy  r.  Colvin,  607 

IV.  Liability  of  agent  lo  third  persons. 

1.  When  a  disqualifying  interest,  314.  Ship- 
ping, I.  1. 

2.  Instructing  an  attorney  to  commence  pro- 
ceedings, 314.     Shipping,  I.  1. 

3.  After  an  appropriation  or  assignment  of 
funds  in  his  hands,  375.    Bankrupt,  L  1. 

V.  Bankruptcy  of  principal. 

What    authorities,   Ac,  not   revoked,    375. 
Bankrupt,  L  1. 

AGREEMENT. 

I.  By  single  partner  in  name  of  firm,  when 
evidence  of  a  several  contract,  314.  Shipping, 
I.  1. 

II.  Stamp  required  when  it  operates  as  two 
agreements,  314.    Shipping,  L  1. 

III.  Construction  as  to  forfeiture,  508.    Ven- 
dor, I.  1. 

IV.  See  also  Contract. 


ALIEN. 

Lease  to  alien  artificer,  857.    Landlord  ajtd 
Tenant,  I.  7. 


ALNWICK. 
Charters,  444.    Poor,  VI.  3. 

ALTERATION. 
Of  document,  926.    Interlineation,  L 

AMENDMENT. 

Of  return  to  habeas  corpus,  731,  804.    Habeas 
i    Corpus,  L 

AMICABLE  SUIT. 
Order  acquiesced  in,  255.    Statute,  XXIIL 

AMOUNT. 
Traverse  of,  499.    Plea,  IV.  2. 

APPEAL. 

I.  Remedy  by. 

How  far  it  restricts  the  remedy  by  certiorari, 
540.     Certiorari,  II.  1. 

II.  Against  county  rate,  540.  Certiorari,  IX  1. 


III.  Against   borough   rate,  871.      Statute, 
XXXIV.  2. 

IV.  Against  poor  rate.    Poor,  VIX 

APPLICATION. 

I.  Of  payments,  generally,  245,  248.    Pay- 
ment, V.  2,  3. 

II.  Of  payments  under  old  bastardy  laws,  482. 
Poor,  XVL  2. 

APPOINTMENT. 

I.  Power  of:  attestation,  936.    Power,  I. 

II.  Of  umpire,  699.    Arbitration,  III. 

III.  Of  parish  officers,  901, 911.    Poor,  L  1, 2. 

APPRENTICE. 
I.  Settlement  by  apprenticeship,  Poor,  IX. 
IL  Illegal  employment,  310.    Poor,  IX. 

APPROPRIATION. 

Of  funds  in  hands  of  consignee,  375.    Bank- 
rupt, L  1, 

ARBITRATION. 

I.  Submission. 

Mandamus  to  refer  Savings'  Bank  disputes, 
refused  when  leading  to  no  result,  729. 
Savings'  Bank,  I. 

II.  Effect  of  submission. 

1.  Of  cause  and  suit  in  equity  praying  an 
injunction,  576.     Post,  IX.  1. 

2.  Costs  to  abide  the  event  of  the  award,  576. 
Post,  IX.  1. 

3.  By  proceeding  after  irregular  appointment 
of  umpire,  699.    Post,  IIL 

IIL  Umpire. 
Appointment  by  lot 

Where  arbitrators  are  empowered  to  choose 
an  umpire,  and  having  differed  in  their  nomi- 
nations, make  the  appointment  by  lot,  and 
then  inform  the  litigating  parties  "  that  they 
have  mutually  chosen"  A.  B.  to  be  umpire, 
and  the  parties  thereupon  assent  to  the 
choice,  neither  party  is  bound  by  such 
acquiescence,  if  given  in  ignorance  of  the 
real  state  of  facts. 

An  award  was  set  aside  on  motion,  it  ap- 
pearing by  the  affidavits  that  a  communica- 
tion was  made  as  above,  and  the  choice 
assented  to;  but  it  not  appearing  whether 
the  parties  assenting  (and  one  of  whom  now 
objected)  knew,  at  the  time  of  such  assent, 
how  the  appointment  had  taken  place.  In 
re  Greenwood  and  Titteringto*,  699 

IV.  Powers  of  arbitrator. 
Indirect,  576.     Post,  IX.  1. 

V.  Publication  and  notice. 

To  stakeholder,  when  necessary,  536.  Stake- 
holder, I. 

VI.  Certainty,  522.    Post,  X. 
VIL  Particularity,  522.    Post,  X. 

VIII.  Finality,  522.    Post,  X. 

IX.  Costs. 

1.  Where  they  are  to  abide  the  event  of  the 

award. 

A  cause  and  all  matters  in  difference, 
including  an  equity  suit,  were  referred  to 
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Arbitration,  with  power  to  the  arbitrator  to 
direct  such  verdict  a*  he  thought  proper,  and 
to  determine  what  should  bo  done  by  either 
party  touching  the  matters  in  dispute.  The 
coats  of  the  cause  and  equity  suit  were  to 
abide  the  event  of  the  award ;  the  costs  of 
the  reference  and  award  to  be  in  the  arbitra- 
tor's discretion.  The  bill  in  equity,  filed  by 
the  defendants  in  the  action  against  the 
plaintiffs,  prayed,  among  other  things,  an  in- 
junction against  further  proceeding  in  the 
action. 

The  arbitrator  directed  that  a  verdict 
should  be  entered  for  the  plaintiffs  at  law, 
with  damages,  on  some  issues  in  the  cause, 
and  for  the  defendants  on  the  others :  but  he 
ordered  that  no  execution  should  be  taken 
ont  by  the  plaintiffs ;  and  that,  after  entering 
of  tho  verdict  as  above,  and  any  judgment 
thereon,  all  proceedings  on  the  judgment  by 
either  party  to  the  action  should  be  stayed. 
But  for  suoh  direction  the  verdiot  would  have 
entitled  the  plaintiffs  to  the  general  costs. 
He  also  directed  that  the  suit  in  equity  should 
cease. 

Held  no  excess  of  the  arbitrator's  authority. 
Recvxm  v.  M'Gregor,  576 

2.  Where    leu    than    207.    recovered,    702. 

Costs,  IV. 

X.  Set-off. 

A  canal  company  agreed  with  B.  for  the 
use  of  an  engine  constructed  by  him,  during 
a  term  of  years,  they  paying  a  stipulated 
annual  sum.  In  the  course  of  tho  term,  dis- 
putes arising,  the  parties  put  an  end  to  the 
agreement,  and  referred  all  matters  in  dif- 
ference between  them  to  arbitration.  On  the 
.reference,  B.  claimed,  among  other  things, 
compensation  for  future  loss,  in  respect  of  the 
part  of  the  term  unexpired.  The  company 
stated  a  set-off.  The  arbitrators,  by  their 
award,  reciting  the  submission  to  arbitration, 
and  that  they  had  heard  and  considered  all 
the  evidence  of  each  party,  and  investigated 
all  the  accounts  and  vouchers  touching  the 
matters  in  difference,  adjudicated  (not  saying 
that  they  did  so  of  and  concerning  the  mat- 
ters referred)  that  there  was  due  from  the 
company  to  B.  515/.,  which  they  directed  the 
company  to  pay  him. 

On  motion  to  set  aside  the  award,  on  the 
grounds,  1.  That  it  was  not  final,  inasmuch 
as  no  decision  appeared  touching  the  future 
damage,  2.  That  it  was  uncertain,  3.  That  it 
left  a  doubt  whether  or  not  the  set-off  had 
been  considered, 

Held,  that  the  award  was  sufficient  In  re 
Brown  and  the  Croydon  Canal  Company,   522 

XL  Effect  of  award. 

1.  Of  order  obtained  in  amicable  suit,  255. 
Statutb,  XXIII. 

2.  Of  general  award  on  specific  differences, 
522.    Ante,  X. 

ARREST. 
L  By  wrong  name,  840.    Misnomer,  L 
IL  Remedy  for  malicious  arrest 

An  action  on  the  case  lies  for  maliciously, 
and  without  reasonable  or  probable  cause, 
arresting  plaintiff,  and  detaining  him  until 
discharged  by  a  judge's  order,  pending  a 
former  suit  by  defendant  for  the  same  cause 
of  action,  in  which  plaintiff  had  been  arrested 


and  discharged  out  of  custody  by  reason  of 
defendant's  delay  in  declaring. 

To  such  action  it  is  no  defence  that  tho 
second  suit  is  still  pending  ;  and,  temble,  the 
action  lies,  although  the  party  arresting  had 
a  good  cause  of  action.  Qmerc,  whether  it 
lies  where  the  defendant  obtained  a  judge's 
order  for  tho  second  arrest?  Hey  wood  v. 
Cotlinge,  268 

III.  Seoond,  268.     Ante,  II. 

IV.  Pleading,  268.     Ante,  II. 

ARTIFICER. 
Alien,  857.    Landlord  and  Tenant,  I.  7. 

ASSENT. 
Under  mistake  of  fact,  699.   Arbitration,  III. 

ASSIGNMENT. 

I.  Under  bankruptcy.    Bankrupt,  III.  to  V. 

II.  Of  chose  in  action. 

1.  Effect  of  bankruptcy  of  assignor,  292. 
Boxn,  I.  1. 

2.  Of  funds  in  hands  of  consignee,  375. 
Bankrupt,  I.  1. 

3.  Of  lease,  532.     Assumpsit,  I. 

4.  Of  stipend,  Ac,  by  bishop,  463.  Justice,  I. 

ASSISTANT  OVERSEER. 
P.  911.    Poor,  1.2. 

ASSUMPSIT. 

I.  Where  it  lies. 

Not  as  well  as  covenant 

Where  a  lessee  assigns  and  grants  over  his 
lense  by  deed,  not  containing  a  covenant  for 
quiet  enjoyment,  or  for  indemnity  against 
demand*  of  rent  due  to  the  superior  landlord 
before  assignment,  the  assignee,  if  distrained 
upon  for  such  rent,  may  bring  an  action  of 
covenant  agnitiMt  the  assignor,  founded  on 
the  word  "grunt"'  in  the  deed. 

And  consequently,  if.  upon  such  distress, 
he  has  paid  the  rent  to  release  his  own  goods, 
he  oannot  sue  the  assignor  in  assumpsit  for 
the  amount  paid. 

Although  the  assignor,  after  such  distress 
and  payment,  has  promised  the  plaintiff  to 
repay  him  the  amount:  at  least  if  there  be 
not  a  new  consideration  for  such  promise  ,*  na 
forbearance.     Baber  v.  Jfarru,  532 

II.  Money  had  and  received. 

1.  By  way  of  deposit,  508.   Vendor,  L  1. 

2.  For  purpose  of  remitting,  607.  Agent, 
III.  2. 

IIL  Money  paid. 
By  assignee  to  release  his  goods  from  distresi 
by  lessor,  532.    Ante,  L 

IV.  Pleading. 

1.  Plea  of  payment  of  all  turns  mentioned  in 
a  declaration  admitting  part  payment,  and 
new  assignment  thereon,  248.  Payment, 
V.  3. 

2.  New  promise,  854.    Bills,  VII.  1. 

3.  Interlineation,  926.    Interline ation,  L  .; 
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ATTACHMENT. 

For  false  return  to  habeas  corpus,  731.    Ha- 
beas Corpus,  I. 


ATTAINDER. 
Pp.  731,  7S4.    Habeas  Corpus,  L 

ATTESTATION. 
Of  exercise  of  power,  936.    Power,  I. 

ATTORNEY. 

I.  Examination. 

1.  Notice. 

A  candidate  for  admission  to  practise  as  an 
attorney  having  failed,  on  examination,  to 
satisfy  the  Examiners,  the  Court,  under  par- 
ticular circumstances,  made  an  order,  that,  if, 
on  re-examination  in  the  next  term,  he  should 
obtain  his  certificate,  he  might  be  admitted 
without  having  given  a  fresh  term's  notice 
under  Reg.  Qen.  Hil.  6  W.  4,  s.  4.  In  re 
Examiners  of  Attorneys,  728 

2.  Failure,  728.    Ante,  I. 

II.  Retainer. 

By  agent,  314.    Shipping,  1. 1. 

III.  Delivery  of  bill  as  against  third  parties. 
When  it  is  not  a  cause  of  action  under  a  con- 
tract to  indemnify,  633.    Indemnity,  I. 

IV.  Personal  liability. 

When  not  ordered  to  pay  costs  of  criminal 
information,  704.    Trespass,  IV.  1. 

ATTORNMENT. 

I.  By  wharfinger  to  vendee,   895.    Vendor, 
II.  5. 

II.  By  tenant,  342.    Mortgage,  II.  1. 

AUGMENTATION. 

Of  living  by  Queen  Anne's  bounty,  556.    Cu- 
rate, IIL 

AUTHENTICATION. 
By  attestation,  936.     Power,  I. 

AUTHORITY. 

L  To  receive  colonial  convicts,  731,  786.    Ha- 
beas Corpus,  I. 

TJ.  Of  gamekeeper,  654.    Game. 

IIL  Revocation  by  bankruptcy,  375.    Bank- 
rupt, L  1. 

AVERAGE  LOSS. 

Increase  of  freight,  when,  314,  337.    Shipping, 
I.  I. 

AVOWRY. 
By  mortgagee,  342.    Mortgage,  II.  1. 


AWARD. 
I.  Of  writ  of  sequestration,  468.    Justice,  I. 
IL  Under  arbitration.    Arbitration. 


BAILIFF. 

Liability  of  sheriff  for,  288.     Sheriff,  III. 

BALANCE. 
Pleading  to  the,  245,  248.    Payment,  V.  2,  3 

BANKER. 
P.  371.    Bankrupt,  1. 1. 

BANKRUPT. 

I.  Effect  of  bankruptcy. 
1.  As  a  revocation. 

H.,  as  a  manufacturer,  had  been  accustomed 
to  consign  goods  by  the  agency  of  0.  and  Co., 
commission  merchants,  to  bouses  in  America, 
for  sale  on  H.'s  account.  O.  and  Co.  made 
advances  to  II.  on  the  consignments,  received 
the  proceed)*  as  his  agents,  and  accounted  to 
him,  repaying  themselves  their  commission, 
advances,  and  other  charges.  In  1831,  H. 
being  indebted  to  0.  and  Co.  for  such  ad- 
vances and  charges,  and  likewise  owing 
5000/.  to  bis  own  bankers,  wrote  to  O.  and 
Co.,  authorising  them,  after  paying  themselves 
their  balance  out  of  the  net  proceeds  of  H.'s 
shipments  down  to  that  date,  to  pay  R.  and  Co., 
the  bankers,  half  the  remainder  of  such  pro- 
ceeds, so  that  the  payment  should  not  exceed 
6000/.  0.  and  Co.  thereupon  wrote  to  R.  and 
Co.,  stating  that  they,  agreeably  to  H.'s 
authority,  engaged  to  pay  R.  and  Co.  (after 
liquidating  their  own  balance)  a  proportion 
of  the  remaining  proceeds,  Ac.  (as  in  H.'s 
letter),  in  consideration  of  R.  and  Co.  guaran- 
teeing 0.  and  Co.  from  claims  by  any  other 
party  in  consequence  of  such  payment  R. 
and  Co.  then  wrote  to  O.  and  Co.  that, 
understanding  from  H.  that  O.  and  Co. 
had  agreed  to  pay  any  surplus  balance, 
Ac.  (as  in  H.'s  letter),  they,  R.  and  Co., 
agreed  to  guarantee  0.  and  Co.  against 
such  other  claims.  A  few  days  before  this 
correspondence,  H.  had  transmitted  to  O.  and 
Co.  a  letter  of  authority  resembling  that 
afterwards  sent,  and  had  seen  a  draft  of  a 
letter  from  them  to  R.  and  Co.,  like  that 
afterwards  sent  by  0.  and  Co.  to  R.  and  Co., 

,  claiming  a  guarantee  as  above  :  but  this  Crrt 
authority  was  revoked,  and  never  acted  upoa. 
In  1883  *H.  became  bankrupt  The  assignees 
gave  0.  and  Co.  notice  not  lo  make  any  pur- 
ulent* out  of  II. 'a  effects,  except  to  ihero. 
Afterwards  0.  and  Co.  received  proceed*  of 
sales  from  the  houses  abroad,  and  paid  theta 
over  to  R.  and  Co.  according  to  the  authority 
given  by  H.  Tbe  assignees  sued  0.  and  Co. 
for  the  amount  as  money  had  and  received  to 
their  use :  Held, 

1.  That  the  letter  of  H.,  acted  upon  by  0.  and 
Co.,  did  not  need  a  bill  stamp  under  stal  55 
G.  3,  c.  1S4,  sehed.  part  1,  tit  inland  Bill, 
since  it  neither  required  payment  to  bearer 
or  order,  nor  was  delivered  to  the  payee  or 
any  person  on  bis  behalf.     For 

The  schedule  means  a  delivery  either  per- 
sonally to  the  payee,  or  to  his  agent  or  repre- 
sentutive.  and  not  to  the  person  on  whom  the 
order  if  made.  ^ 

2.  That,  if  the  letter  bad  been  so  delivered, 
the  sum  payable  was  sufficiently  specified  or 
ascertainable  to  bring  it  within  the  schedule 
as  an  order  for  payment  of  money  out  of  a 
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particular  fund  which  may  or  may  not  be 
available,  Ac 

3.  That  the  transaction  between  H.,  0.  and 
Co.,  and  R.  and  Co.,  was  either  a  valid  ap- 
propriation, or  equitable  assignment,  of  funds 
to  the  amount  of  5000/.  in  favour  of  R.%  and 
Co.,  and  was  not  revoked  by  H.'s  bankruptcy. 
Jlutchinaon  v.  Heywortk,  375 

2.  Effect  of  bankruptcy  of  obligee  after  as- 
signment of  bond  by  way  of  further  se- 
curity, 292.     Bono,  1. 1. 

II.  Relation  to  act  of  bankruptcy. 

1.  Pleading  with  reference  to,  303.  Plead- 
ing, XXIV.  1. 

2.  Bona  fide  purchase  two  months  before  fiat, 
303.     Pleading,  XXIV.  1. 

IIL  Assignees,  generally. 
Notice  of  revocation  by,  375.    Ante,  I.  1. 

IV.  Assignees,  actions,  Ac,  by. 

Effect  in  evidence  of  receipt  fraudulently 
signed  by  bankrupt,  641.     Receipt. 

V.  What  passes  under  the  assignment. 

Not  bond  previously  assigned  to  a  creditor, 
292.    Bond,  I.  1. 

VI.  Certificate. 

Ploa  of  puis  darrein  continuance,  505. 
Costs,  III. 

VII.  Pleading. 

1.  Under  6  G.  4,  o.  16,  s.  81,  303.  Pleading, 
XXIV.  1. 

2.  Plea  of  bankruptcy  of  plaintiff  obligee  : 
replication,  previous  assignment  to  a  cre- 
ditor, for  whose  benefit,  Ac,  292.  Bond,  1. 1. 

BARON  AND  FEME. 

I.  Separation. 

1.  By  imprisonment,  622.     Poor,  VIII. 

2.  By  order  of  removal,  622.    Poor,  VIII. 

II.  Action  against  baron  for  feme's  debt 
Effect  of  feme's  discharge  under  Insolvent 

Act,  868.    Insolvent,  II. 

BASTARD. 
FUiation,  619.    Poor,  XVI.  1. 

BENEFICE. 

I.  Perpetual  curacy,  when,  556.     Curate,  III. 

II.  As    n    qualification     for    a    justice,    468. 
Justice,  I. 

III.  Sequestration,  468.    Justice,  L 

BILL. 

I.  Attorney's.    Attorney,  IIL 

II.  Of  lading.    Shipping,  I. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES. 
I.  What  is  a  bill  or  note. 

1.  Order  for  payment  of  money,  when,  375. 
Bankrupt,  I.  1. 

2.  Note  on  demand.  275.     Post,  III. 

3.  Joint  and  several,  8^s>.     Post,  VIL  1. 

IL  Stamp,  375.    Bankrupt,  I.  1. 

III.  Reissuing. 

A  note  payable  to  A.  or  order  on  demand  | 


cannot  be  reissued  after  payment  by  the 
maker. 

In  an  action  by  the  holder  against  the 
payee  of  suoh  a  note  for  200/.,  the  plea 
averred  that  the  defendant  endorsed  it  at  the 
request  and  for  the  accommodation  of  the 
maker,  for  the  sole  purpose  of  depositing  it 
with  B.  as  security  for  a  debt  of  200/.  due 
from  the  maker  to  B. ;  that  the  makor  after- 
wards paid  the  debt  to  B.,  who  thereupon 
redelivered  the  note  to  the  maker :  Held,  on 
general  demurrer,  that  the  above  statement 
was  in  effect  an  averment  that  the  note  bad 
been  paid  by  the  maker :  and  therefore  that 
the  plea  disclosed  a  sufficient  defence. 

Qucerc,  whether  the  endorsee  of  an  overdue 
note,  payable  on  demand,  be  affected  by  its 
previous  equities,  unless  he  had  notice  that 
it  was  overdue  ?    Bartrutn  v.  Caddy,        275 

IV.  Overdue,  275.    Ante,  IIL 

V.  Endorsee. 

Receiving  a  note  when  overdue,  275.    Ante, 
III. 

VI.  Notice. 

Of  note  being  overdue,  275.    Ante,  III. 

VII.  Release  to  one  of  several  parties  liable. 

1.  To  one  of  several  joint-makers. 
Assumpsit  by  endorsee  against  the  maker 

of  a  promissory  note.  Plea,  that  the  promise 
was  a  joint  and  several  one  by  defendant  and 
A.,  to  whom  one  of  the  plaintiffs  executed  a 
release  under  seal.  Replication,  that  the  re- 
lease was  executed  at  the  request  of  defend- 
ant, who  afterwards,  and  while  the  note  was 
unpaid,  in  consideration  of  such  release, 
ratified  bis  promise,  and  promised  to  remain 
liable  to  plaintiff  for  the  amount  of  the  note. 
Held  bad,  because  it  set  up  a  parol  exception 
to  a  release  under  seal. 

To  the  same  plea,  pleaded  to  the  common 
money  count*,  a  replication  traversing  both 
the  joint  and  several  promise,  and  i.lso  the 
release,  was  admitted  to  be  bad  on  special 
demurrer.     Brook*  v.  Stuart,  854 

2.  Reservation  of  liability  as  to  one,  854. 
Ante,  1. 

VIII.  Pleading. 

Pavmcnt    by  party  primarily  liable,    275. 
Ante,  III. 

BISHOP. 

I.  ITis  consent  when  noccssary  to  a  lease,  556. 
Curate,  III. 

II.  Assignment  for  stipend,  Ac,  on  sequestra- 
tion of  benefice,  468.    Justice,  L 

BOARD. 

I.  For  superintendence  of  highways,  820.  High- 
way, I. 

II.  Of  guardians,  Poor,  I. 

BONA  FIDES. 

I.  Bona  fide  supposition  of  right,  654.    Game. 
268,  Arrkst,  II. 

II.  Bona  fide  claim  of  right,  704.     Trespass, 
IV.  1. 

BOND. 
L  Assignment  of. 
1.  Effect  of  bankruptcy  of  obligee. 
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Debt  on  bond.  Plea :  bankruptcy  of  plain- 
tiff, fiat,  Ac,  concluding  that,  "  by  reason  of 
the  premises,  the  assignees  became  entitled 
to  the  debt  and  cause  of  action  :"  Held,  that 
the  latter  allegation  was  not  traversable. 

The  replication  stated  that  plaintiff  had,  by 
indenture  before  his  bankruptcy,  assigned 
the  bond  to  G.  and  E.  as  a  security  for  a  larger 
debt,  and  that  the  action  was  prosecuted  for 
their  benefit :  Held,  that  no  profert  of  the 
indenture  was  necessary. 

A  money  bond,  assigned  by  the  obligee  to 
creditors  to  secure  a  debt  of  larger  amount, 
does  not  pass  to  assignees  under  a  fiat  against 
him,  althongh  the  assignment  is  expressed  to 
be  "  for  further  security/'  and  contains  a  pro- 
viso to  defeat  it  on  payment  of  the  debt. 
Dangerfiddv.  Thomas y  292 

2.  By  way  of  mortgage,  292.    Ante,  1. 
IL  Pleading,  292.    Ante,  1. 1. 

BOROUGH. 
Municipal  Corporation. 

BOROUGH-RATE. 
Appeal  against,  871.    Statute,  XXXIV.  2. 

BOUNTY. 
Queen  Anne's,  556.    Curate,  IIL 

BREACH. 

L  By  both  parties,  effect  as  to  deposit,  508. 
Vendor,  I.  1. 

II.  Of  contract  to  indemnify,  633.  Indem- 
nity, L 

BRIDGE. 
Ratability  of,  828.    Poor,  VI.  2. 

BURGESS  ROLL. 
Municipal  Corporation,  II. 

BY-LAW. 
Corporation,  IIL 

CANADA. 
Upper,  731.    Habeas  Corpus,  I. 

CASE.   ' 
For  second  arrest,  268.    Arrest,  IL 

CERTAINTY. 

I.  To  which  agreement  a  stamp  is  applicable, 

314,  331.    Shipping,  I.  1. 
IL  Of   sum  appropriated    or   assigned,    325. 

Bankrupt,  L  1. 
IIL  In  awards.    Arbitration,  VL 

CERTIFICATE. 

I.  For  costs  where  less  than  202.  recovered,  702. 
Costs,  IV. 

II.  Of  bankrupt,  505.    Costs,  III. 


CERTIORARI. 

I.  To  bring  np  orders  of  poor-law  commis- 
sioners, 901,  911.    Poor,  L 

II.  To  bring  np  a  rate. 

1.  When  not  allowed. 

On  appeal  at  quarter  sessions  against  a 
county  rate,  the  sessions,  in  1837,  dismissed 
the  appeal,  subject  to  the  opinion  of  this 
Court  on  a  case.  The  case  directed  that,  if 
this  Court  should  think  the  appellants  entitled 
to  relief  on  the  objection  taken,  the  rate 
should  be  amended  in  a  particular  which 
was  specified.  A  certiorari  was  obtained,  to 
remove  into  this  Court  the  order  of  sessions, 
with  all  things  touching  the  same.  The  ses- 
sions sent  up  the  order  and  special  case,  bat 
not  the  rate.  This  Court  quashed  the  order. 
At  the  ensuing  sessions,  December  1838,  a 
motion  was  made  to  quash  the  rate ;  but  the 
justices  refused.  No  continuances  had  been 
entered  on  the  appeal. 

On  motion  for  a  mandamus  to  the  justices 
to  enter  continuances  to  their  next  sessions, 
and  at  those  sessions  quash  the  rote, 

Writ  refused:  for,  per  Lord  Denroan,  C. 
J.,  and  Littledale,  J.,  if  the  rate  were  quashed 
otherwise  than  on  certiorari,  parties  who  had 
acted  in  collecting  it  would  lose  the  protec- 
tion given  to  such  persons  by  staL  12  G.  2, 
o.  29,  s.  18,  in  the  case  of  a  rate  being 
quashed. 

And,  per  Littledale  and  Coleridge,  J*.,  the 
quashing  of  tho  rate  being  a  judicial  act 
(under  a  local  statute,  3  G.  4,  c  cvii.),  this 
Court  could  not  order  them  by  mandamus  to 
perform  it. 

And,  per  Coleridge,  J.,  §embU  that  a  man- 
damus could  not  go,  because  tho  sessions, 
when  called  upon  to  quash  the  rate,  had  not 
power  to  do  so. 

By  stat.  3  G.  4,  c.  cvii.  (local  and  personal, 
public,)  if  a  county  rate  for  Middlesex  be 
made  before  it  appears  to  the  justices  that 
three  fourths  of  the  last  preceding  rate  are 
expended,  the  order  for  the  rate  is  to  contain 
a  proviso  suspending  the  collection  till  the 
threo  fourths  are  expended.  If  a  rate  be 
otherwise  made,  appeal  is  given  to  the  quarter 
sessions. 

An  order  for  a  rate  recited  that  the  three 
fourths  were  expended,  and  did  not  contain 
the  proviso.  A  party,  not  having  appealed, 
applied  for  a  certiorari  to  bring  up  the  rate, 
on  affidavits  suggesting  that  the  three  fourths 
had  not  been  expended.  Certiorari  refused. 
Reyina  T.  Middlattx  Justice*,  540 

2.  What  must  be  brought  up  for  the  purpose 
of  quashing  a  rate,  540.     Ante,  1. 

3.  Refused  whero  rato  good  on  the  face  of  it, 
Ante,  1. 

III.  Recognisance,  when  not  necessary. 

The  enactment  5  G.  2,  c  19,  a.  2,  that 
orders  of  justices  shall  not  be  removed  by 
certiorari  unless  recognisance  bo  given  by  the 
party  removing,  does  not  apply  to  writs  of 
certiorari  sued  out  by  a  prosecutor. 

And  therefore,  where  a  conviction  bod  been 
quashed  by  order  of  sessions  and  the  informer 
obtained  a  certiorari  to  remove  such  order, 
the  Court  refnseo^  to  quash  the  writ  on  the 
ground  that  no  recognisances  had  been  given. 
Begina  ▼<  Spencer,  485 
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CHANCERY. 
Amicable  suit,  255.     Statute,  XXIII. 

CHARITY. 

I.  Distinction  between  trusts  for  the  poor  of 
the  parish  generally  and  trusts  partially  in 
aid  of  the  parish  funds,  255.  Statutr4  XXIII. 

II.  Vesting  of  legal  estate  in  parish  officers, 
255.     Statute,  XXIII. 

CHECK. 

When   considered   as   money,    536.      Stake- 
holder, L 

CHILD. 
Bastard.    Poor,  XVL 

CHOICE. 
Of  umpire,  699.    Arbitration,  III. 

CHURCH. 
Curate. 

CLASS. 
Deriae  to,  582.    Devise,  IV. 

CLERK. 
Master  and  Servant. 

COLLECTOR. 
Of  rates,  901,  911.    Poor,  I. 

COLONIES. 
L  Upper  Canada,  731.    Habeas  Corpus,  I. 

II.  Colonial  law,  731.    Habeas  Corpus,  I. 

III.  Judicial  notice  of  their  legal  proceedings, 
731,  783.    Habeas  Corpus,  L 

COLOUR. 
Pleading,  XIL 

COMMENCEMENT. 
Of  plea,  499.    Plea,  IV.  2. 

COMMISSIONERS. 
Poor-Law,  901,  Oil.    Poor,  I. 

COMMITMENT. 
Mandamus  to  commit  putative  father  of  bastard, 
682.    Poor,  XVI.  2. 

COMMON. 
Right  of. 

I.  What  interest  amounts  only  to,  444.  Poor, 
VL3. 

II.  Not  rateable,  444.    Poor,  VI.  3. 

COMMONS. 
House  of,  1.    Parliament,  L 

COMMUTATION., 
Of  punishment,  731  784.    Habeas  Corpus,  L 


Public,  463. 


COMPANY. 
Compensation. 

COMPENSATION. 


For  what  interests. 

P.  held  premises  under  an  agreement  for 
one  year,  and  afterwards  to  quit  on  three 
months'  notice  at  any  quarter-day.  He  was 
not  to  underlet  or  give  up  possession  to 
another,  or  make  any  alteration,  without 
consent  of  his  landlord;  and  was  to  leave  for 
his  landlord's  benefit  all  improvements  or 
additions  made  during  bis  occupation.  Ho 
made  certain  improvements,  and  was  after- 
wards ejected  upon  duo  notice  to  quit.  Held 
that  he  was  not  entitled  to  compensation  for 
such  improvements  under  sect  19  of  the 
Hunger  ford  Market  Act,  11  O.  4,  o.  lxx., 
although  the  notice  to  quit  was  given  by 
reason  of  the  passing  of  that  act  In  re  Pal- 
mer v.  Hunger/ord  Market  Company,         463 

COMPETENCY. 
Of  witness.    Evidence,  IL 

COMPUTATION. 
Of  time,  879.    Devise,  III.  1. 

CONCLUSION. 

I.  Of  law,  traverse  of,  292.    Bond,  I.  1. 

II.  1.  Of  pleading,  303.     Pleading,  XXIV.  I. 

2.  Of  plea  as  to  part,  861.     Trover,  I. 

3.  Et  sic.  809.     Landlord  and    Tenant, 
XVII.  1. 

4.  Wrong,  how  available,  840.  Misnomer,  I. 

CONDITION. 
Precedent 
To  the  vesting  of  an  estate,  582.  Devise,  IV. 

CONFESSION. 
In  pleading,  457.    Plea,  VII. 

CONFESSION  AND  AVOIDANCE. 
Pleading,  L 

CONSENT. 

I.  To  own  imprisonment,  721,  783.    Habeas 
Corpus,  I. 

II.  Necessary  to  lease  by  perpetual  curate,  556. 
Curate,  III. 

IIL  Rule,  662.    Ejectment,  II. 

CONSIDERATION. 

I.  When  not  implied,  693.    Master  and  Ser- 
vant, I.  1. 

II.  For  promise,  where  there  is  a  remedy  by 
covenant,  532.    Assumpsit,  L 

III.  As  between  bankers  and  customer,  375. 
Bankrupt,  I.  1. 

CONSIGNEE. 

Appropriation  or  assignment  of  funds  in  hands 
of,  375.    Bankrupt,  L  1. 


524 


Index. 


CONSPIRACY. 
Indictment. 

1.  Mast  show  that  the  purpose  was  neces- 
sarily criminal. 

A  count  for  conspiring  to  deceive  and  de- 
fraud divers  of  her  Majesty's  subjects,  who 
should  bargain  with  defendants  for  the  sale 
of  goods,  of  great  quantities  of  such  goods, 
without  making  payment,  remuneration,  or 
satisfaction  for  the  same,  with  intent  to  obtain 
profit  and  emolument  to  defendants  (not 
stating  the  means)  is  bad,  as  not  showing 
that  the  conspiracy  was  for  a  purpose  neces- 
sarily criminal. 

But  it  is  no  objection  that  the  count  does 
not  name  the  parties  who  wero  to  have  been 
defrauded. 

A  count  charging  that  defendants,  being 
indebted  to  divers  persons,  conspired  to  de- 
fraud them  of  the  payment  of  such  debts,  and 
in  pursuance  of  such  conspiracy  executed  a 
false  and  fraudulent  deed  of  bargain  and  sale 
and  assignment  of  certain  goods  from  two  of 
themselves  to  a  third,  with  intent  thereby  to 
obtain  emolument  to  themselves,  is  bad  for 
omitting  to  show  in  what  respect  the  deed 
was  false  and  fraudulent.     Regina  v.  Peck, 
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2.  Must  show  in  what  respect  a  deed  was 
fraudulent,  686.     Ante,  1. 

3.  Need  not  show  the  names  of  the  parties  to 
be  defrauded,  686.    Ante,  1. 

CONSTRUCTION. 

I.  Of  statutes. 

1.  Perhaps  contrary  to  intention,  426.  Er- 
ror, I.     871,  Statute,  XXXIV.  2. 

2.  Liberal,  556.     Curate,  III. 

3.  Enlarged,  836.     Poou,  XII. 

4.  Not  restrained,  435.     Poor,  VI.  1. 

5.  Of  compensation  clauses,  463.  Compen- 
sation. 

6.  Of  penal  statutes,  556.     Curate,  III. 

7.  Nomen  collectivum,  836.     Poor,  XII. 

8.  General  words  controlled  by  special,  911. 
Poor,  I.  2. 

9.  Implied  exceptions,  731,  783.  Habeas 
Corpus,  I. 

II.  Of  pleadings. 

1.  Of  declaration  in  connexion  with  parti- 
culars of  demand,  245,  24S.  Payment,  V. 
2,3. 

2.  Of  plea  of  payment  of  all  the  moneys 
mentioned  in  a  declaration,  admitting  part 
payment,  248.     Payment,  V.  3. 

3.  Of  new  assignment  admitting  the  payment 
pleaded,  248.     Payment,  V.  3. 

4.  Of  declaration  for  a  second  arrest,  "  mali- 
ciously and  without  any  reasonable  or 
probable  cause,"  268.     Arrest,  II. 

5.  Of  averment  of  notice  to  surety  that  prin- 
cipal is  in  arrear,  278.     Guarantee,  II. 

6.  Is  according  to  the  meaning  of  words 
at  .time  of  pleading,  406.     Custom,  IV.  1. 

III.  Of  documents. 

1.  When  not  influenced  by  collateral  cir- 
cumstances, 644.  Landlord  and  Tenant, 
1.6. 

2.  Of  agreement  to  demise,  658.  Landlord 
and  Tenant,  II.  • 

8.  Of  agreement  to  purchase  with  clauses  of 
forfeiture,  508.     Vendor,  I.  1. 


4.  Of  an  award  not  said  to  be  de  et  super 
prsemissis,  522.     Arbitration,  X. 

5.  Of  a  will,  582,  727.    Devise. 

IV.  Of  particular  words  and  phrases. 

1.  "Agree  to  let,"  644.  Landlord  and 
Tenant,  I.  5. 

2.  "  Aty  judgment,"  426.     Error,  I. 

3.  "  Any  person,"  871.  Statute,  XXXIV 
2. 

4.  "  At  the  age,"  582.     Devise,  IV. 

5.  "  Attest,"  936.     PowEn,  I. 

6.  "  Dolivered  to  the  payee  or  tome  per**  in 
hi*  behalf,"  375.     Bankrupt,  L  1. 

7.  Lands  "belonging-''  to  the  parish,  255. 
Statute,  XXIII. 

8.  "On  such  conditions  as  may  seem  fit,1* 
731,  783.    Habeas  Corpus,  I. 

9.  "  By  way  of  depotit,"  508.     Vendor,  L  L 

10.  "Estate,"  719.     Devise,  I.  1. 

11.  "Event  of  the  award,"  576.  Arbitra- 
tion. IX.  1. 

12.  "Examination,"  836.     Poor,  XII. 

13.  Term  of  years  "  from"  a  given  day,  879. 
DEVI8R,  III.  1. 

14.  "  I  hereby  engage,  Ac,"  signed  in  name 
of  firm,  314.     Shipping,  I.  1. 

15.  "Incumbrances,"  468.    Justice,  L 

16.  "Grant,"* 532.    Assumpsit,  I. 

17.  "Occupv,"  626.  Poor,  X.  1.  670,  Sta- 
tute, XXXIV.  1. 

18.  "Officers,"  ejusdem  generis,  911.  Poor, 
I.  2. 

19.  "  Profits,"  435.     Poor,  VL  1. 

20.  "  Proof  that  a  document  is  "  sealed  with 
the  seal  of  the  Court,"  554.  Evidence, 
VIII.  1. 

21.  "  For  the  time  being,"  356.  Corporation, 
III. 

22.  "Victualler,"  406.     Custom,  IV.  1. 

23.  "From  year  to  year,"  658.  Landlord 
and  Tenant.  II. 

24.  "  Witness,"  in  an  attestation,  936.  Power, 
I. 

CONTEMPT. 

I.  False  return,  731,  804.    Habeas  Corpus,  L 

II.  By  negligence,  731,  804.     Habeas  Cor- 
pus, I. 

III.  Commitment  for,  1, 126,  169,  196.    Par- 


CONTRACT. 

L  Must  be  mutual,  693.    Master  and  Su- 
va nt,  I.  1. 

II.  Whether  vitiated  by  interlineation,  926. 
Interlineation,  I. 

IIL  See  also  Agreement. 

CONVERSION. 

I.  What  is,  861.    Trover,  I. 

II.  What  pleadenies  or  confesses,  861.  Trover, 
I. 

III.  Of  check    into    money,    536.     Stake- 
holder, L 

CONVICT. 
Colonial,  731.    Habeas  Corpus,  I. 


Index. 


525 


CONVICTION. 

Under  Malicious  Trespass  Act,  704.     Tres- 
pass, IV.  1. 

COPYHOLD. 
L  Customs. 

1.  To  demise  with  license,  330.     Post,  II. 

2.  To  dig  brick  earth,  339  n. 

II.  Leases. 
License  to  demise. 

A  mandamus  will  not  go  to  compel  the 
lord  of  a  manor  to  grant  a  license  to  a  copy- 
holder to  demise  his  copyhold  land  on  an 
alleged  custom  that  the  tenant  may  demise 
for  three  years  without  license,  and  that,  for 
license  to  demise  during  a  longer  term,  the 
lord  shall  have  a  sum  certain  for  every  year 
of  such  term.     Regiua  v.  Hale,  339 

III.  Mandamus. 

To  grant  license,  339.    Ante,  IL 

CORPORATION. 

I.  Sole. 

Perpetual  curate,  556.    Curate,  IIL 

II.  Property. 

1.  Rateability.    Poor,  VI 

2.  Freemen's  interest  in  common,  444.   Poor, 
VI.  3. 

III.  By-law. 
Imposing  penalties. 

A  company  was  incorporated,  with  power 
to  the  master,  two  wardens,  and  assistants 
(all  chosen  from  the  body  of  the  company), 
to  make  by-laws  for  the  government  of  the 
company,  and  to  provide  penalties,  by  fine, 
for  breach  of  such  by-laws ;  the  company  to 
have  the  fines  for  their  use.  A  by-law  was 
made,  that  every  one  of  the  livery  of  the 
company  who  should  be  chosen  steward  and 
refuse  to  take  the  office,  should  forfeit  15*. 
to  the  master  and  wardens  "/or  the  time  being, 
or  to  one  of  them,  for  the  use,  relief,  and  main- 
tenance" of  the  company. 

Defendant  was  chosen  steward,  and  refused 
to  take  office.  At  the  time  of  his  election 
and  refusal,  G.  was  master,  and  C.  and  L. 
were  wardens. 

O.,  C,  and  L.  brought  debt  against  defend- 
ant upon  the  by-law,  not  naming  themselves, 
in  the  commencement  of  the  declaration,  as 
present  or  late  officers,  nor  stating  that  they 
sued  for  the  use  of  the  company,  but  alleging 
the  abovo  facts,  and  that  defendant  had  for- 
feited and  become  liable  to  pay  15/.  to  the 
master  and  wardens  for  the  time  being,  or 
one  of  them,  to  the  use,  Ac,  of  the  company, 
whereby  an  action  had  accrued  to  plaintiffs, 
G.  so  being  master,  and  C.  and  L.  so  being 
wardens,  to  demand,  Ac.  (not  adding  to  the 
use,  Ac,  of  the  company).  Breach,  that  de- 
fendant had  not  rendered  to  the  plaintiffs  or 
the  company. 

Plea,  that,  at  the  eommencement  of  the 
suit,  G.  was  not  master,  nor  C.  warden.  On 
demurrer, 

Held,  that  the  action  did  not  lie,  the  right 
to  sue  not  remaining  in  the  officers  after  they 
had  quitted  office. 

Qvare,  whether  the  action  wss  maintain- 
able by  a&y  one?    Graves  v.  Colby,  356 


IV.  Penalties. 

1.  How  recoverable,  356.     Ante,  IIL 

2.  How  reserved,  356.     Ante,  III. 

V.  Officers. 

For  the  time  being,  356.    Ante,  III. 
VL  Municipal.    Municipal  Corporation. 

CORRESPONDENT. 
Insolvency  of,  607.    Agent,  III.  2. 

CORROBORATION. 

Of  mother,  in  orders  of  filiation,  619.    Poor, 
XVL1. 

COSTS. 

I.  Generally. 

1.  Liability  to,  when  a  disqualifying  interest, 
314.     Shipping,  I.  1.    714,  Poor,  XIV. 

2.  Not  ordered  against  one  not  a  party  to 
the  rule,  704.    Trespass,  IV.  I. 

3.  Contract  to  indemnity  against,  633.    In? 

DKMNITY,  I. 

II.  Liability  of  particular  persons. 

Agent  retaining  attorney,  314.  Shipping,  L  I. 

IIL  Of  discontinuance. 

Where  a  defendant  pleads  puis  darrein  con- 
tinuance, the  plaintiff  may  always  discon- 
tinue without  payment  of  costs. 

Therefore,  where  defendant  (after  plea) 
pleaded  his  bankruptcy  and  certificate  puis 
darrein  continuance,  and  plaintiff  thereupon 
took  out  a  summons  for  leave  to  discontinue 
without  costs,  it  was  held  that  he  was  entitled 
so  to  do,  and  that  defendant  could  not  be 
allowed  to  sign  judgment  of  non  pro*  for  want 
of  a  replication.  Stat  6  G.  4,  c  16,  s.  59,  is 
not  applicable  where  a  certificate  in  bank- 
ruptcy is  pleaded  puis  darrein  continuance. 
Wallen  v.  Smith,  505 

IV.  Where  less  than  20i.  recovered. 
Power  of  arbitrator  or  Court 

A  certificate  for  full  costs,  under  Reg.  Gen. 
Hil.  Vac  4  W.  4,  Directions  to  taxing  officers, 
where  a  cause  is  tried  before  a  judge  and  less 
than  20/.  recovered,  must  be  given  by  the 
judge  himself;  and  if,  from  an  unavoidable 
cause,  as  the  judge's  death,  it  cannot  be  ob- 
tained from  him,  the  Court  cannot  direct  it  to 
be  entered  on  the  postea.  Although  the  cause 
was  referred  at  nisi  prius  to  an  arbitrator, 
who,  on  giving  his  decision,  stated  that  it  was 
fit  to  be  tried  by  a  judge.    AstUy  v.  Joy,  702 

V.  In  particular  proceedings. 

1.  Criminal  information.    Criminal  Infor- 
mation. 

2.  On  staying  proceedings  in  quo  warranto, 
680.    Statute,  XXXV.  1. 


COUNSEL. 

I.  For  different  parties  in  same  interest,  when 
not  heard  severally.  Doe  dent.  Spilsbury  v. 
Burdett,  939,  n. 

IL  Return  signed  by,  731.  Habeas  Corpus,  L 


COUNTY  COURT. 
Fi.  fa.  out  of,  288.    Sheriff,  IIL 
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COUNTY  PALATINE. 
Error  on  judgment*  in,  426.    Error,  L 

COUNTY  RATE. 

I.  See  p.  540.    Certiorari,  II.  1. 

II.  Appeal  against,  for  what  grievances,  871. 
Statute,  XXXIV.  2. 

COURT. 

I.  Couirrr  Court.  Exchequer  Chamber. 
Insolvent.    Queen's  Bench.    Sessions. 

II.  Power  to  judge  of  the  privileges  of  other 
courts,  I.  203.     Parliament,  L 

III.  Common  law,  superior. 
Sittings  in  vacation,  244. 

IV.  Inferior. 

Plea  of  exclusive  jurisdiction,  490.     Plea, 
IV.  2. 

T.  1.  Of  requests,  499.    Plea.  IV.  2. 
2.  Imprisonment  by,  622.    Poor,  VIIL 

XL  Seal  of,  554.    Evidence,  VIL  1. 

COVENANT. 

When  it  lies. 

i    On  the  covenant  implied  in  the  word  "  gran t/' 
532.    Assumpsit,  L 

COVERTURE. 
Baron  and  Feme. 

CREDIT. 
Remittance  to,  607.    Agent,  IIL  2. 

CREDITOR. 

Of  feme  discharged  as  an  insolvent  before  her 
coverture,  868.    Insolvent,  II. 

CRIMINAL  INFORMATION. 

I.  When  refused. 

1.  Where  justice  had  jurisdiction,  704.  Tres- 
pass, IV.  1. 

2.  With  costs,  704.    Trespass,  IV.  1. 

II.  Costs  not  given  against  a  person  not  a  party 
to  the  rule,  though  an  attorney,  704.  Tres- 
pass, IV.  1. 

CRIMINAL  LAW. 

CONSPlRACr. 

CRIMINAL  PRACTICE. 
Practice,  VI.  to  IX. 

CROWN. 

Right  to  pardon  and  commute  punishment,  731, 
786.    Hai>bas  Corpus,  I. 

CROWN  PRACTICE. 
Practice,  VI,  to  IX. 

CURATE  (PERPETUAL). 

I.  His  character  and  office,  556.    Post,  IIL 
XL  Estate  of,  556.    Post,  IIL 


III.  Leases  by. 

Land  which  has  been  annexed  to  a  per- 
petual  curacy  of  a  parish,  by  the  Governors 
of  Queen  Anne's  Bounty  under  2  sut  1  G.  1, 
c.  10,  83.  4,  21,  cannot  be  leased  by  the  curate 
so  as  to  bind  the  successor,  if  the  patron  only 
consent,  and  not  the  ordinary. 

Though  conveyed  to  the  curate  and  his 
successors  for  ever,  and  allotted  and  applied 
by  the  Governors  to  the  church,  and  annexed 
thereto,  to  go  in  succession  with  the  chureh. 

Quart,  per  Lord  Denmnn,  C.  J.,  and  Wil- 
liams, J.,  whether  such  curate  is  one  of  the 
persons  whose  leases  are  made  valid  by  stat. 
32  H.  8,  c.  28,  8.  1. 

SembU,  per  Littledalc,  J.,  he  is.  Per  Cole- 
ridge, J.,  contra.  Agreed  by  the  Court  that, 
if  he  be  within  sect.  1,  he  is  within  the 
restriction  of  sect.  4.  Doe  dem.  Itickardf* 
v.  Thomcu,  556 

CUSTOM. 

I.  Of  manor,  339.    Copyhold,  II. 

II.  Distinction  between  custom  and  prescrip- 
tion, 406.     Post,  IV.  1. 

III.  How  construed,  406.     Post,  IV.  1. 

IV.  Whether  reasonable. 

1.  In  respect  of  generality. 

In  trespass  for  breaking  and  entering  plain- 
tiff's close,  and  erecting  stalls,  booths,  Ac, 
there,  defendant  justified  under  a  custom 
that,  at  fairs  holden  at  certain  times  of  the 
year,  on  some  part  of  the  commons  and  waste 
of  a  manor,  to  be  named  by  the  lord  of  the 
manor  (the  locus  in  quo  being  parcel  of  such 
commons  and  waste,  and  named  by  the  lord), 
every  liege  subject  exercising  the  trade  of  a 
victualler  might  enter  at  the  time  of  the  fairs, 
and,  for  the  more  conveniently  carrying  on 
his  said  trade,  erect  a  booth,  Ac,  and  continue 
the  same  for  a  reasonable  time  after  the  fairs, 
paying  2d.  to  the  lord. 

Held,  that  the  custom  was  reasonable,  and 
the  plea  a  good  justification  in  trespass  brought 
by  the  owner  of  the  soil. 

And  that  the  word  "victualler"  was  to  he 
understood  in  the  sense  which  it  bore  at  the 
time  of  the  plea  pleaded.     Ty»on  v.  Smith, 

4M 

2.  In  respect  of  inconvenience,  406.   Ante,  I. 

V.  Amounting  to  common    law,   406.    Ante. 
IV.  1. 

DAMAGE. 

I.  Time  at  which  it  arises,  633.    Ikdinxity,  L 

II.  Future,  522.    Arbitration,  X. 

DAMAGE  FEASANT. 
P.  861.    Trover,  L 

DAY. 
Time. 

DEATH. 

Of  judge,  effect  as  to  certificates  grantable  by, 
702.    Costs,  IV. 

DEBT. 
L  For  use  and  occupation  on  holding  over  by 
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undertenant,  849.    Landlord  and  Tenant. 
IX.       - 

IL  For  penalties  on  by-law,  356.  Corpora- 
tion, III. 

DEBTOR,  INSOLVENT. 
Insolvent. 

DECLARATION. 

L  How  construed  in  connexion  with  parti- 
culars of  demand,  245,  248.  Payment,  V. 
2,3. 

II.  Admitting  part  payment,  248.  Payment, 
V.  3. 

III.  In  case  for  second  arrest,  268.  Arrest, 
II. 

IV.  On  by-law  by  officers  of  company,  for 
penalties,  356.     Corporation,  III. 

DEED. 

I.  Implied  covenant,  532.    Assumpsit,  I. 

II.  Parol  exception,  854.    Bills,  VII.  1. 

IIL  Fraudulent,  how  to  be  stated,  686.  Con- 
spiracy. 

IV.  Profert    Profert. 

DEFENCE. 

I.  What  must  be  pleaded,  926.  Interlinea- 
tion, I. 

II.  Under  order  of  House  of  Commons,  1. 
Parliament,  I. 

III.  To  action  for  malicious  arrest,  268.  Ar- 
rest, II. 

IV.  Second  judgment,  288.    Sheriff,  IIL 

V.  As  landlord,  662.     Ejectment,  IL 

DEFENDANT. 
Misnomer  of,  840.    Misnomer,  I. 

DELIVERY. 
Symbolical,  when  complete,  895.  Vendor,  II.  5. 

DEMAND. 

I.  Not  necessary  on  an  illegal  possession,  857. 
Landlord  and  Tenant,  I.  7. 

IL  Particulars.    Particulars  of  Demand. 

DEMISE. 
Lease.    Landlord  and  Tenant. 

DEMURRER. 

I.  Admission  by,  286  n.    Slander,  II. 

II.  What  set  out  in  the  paper-books,  499  n. 

III.  General. 

1.  Defects  available  on,  298.  Guaran- 
tee, II.  282.  Libel.  IV.  303.  Pleading, 
XXII.  1. 

2.  Defects  not  available  on,  840.  Mis- 
nomer, I. 

IT.  Special. 
1.  Defects  available  on,  854.    Bills,  VII.  1. 
840,  Misnomer,  I. 


2.  Defects  available-  only  on,  268.    Arrest, 
II.  275.     Bills,  III. 

3.  Objections  not  available,  809.     Landlord 
and  Tenant,  XWLL  1.    861,  Trover,  I. 

DEPARTURE. 
Pleading,  X. 

DEPOSIT. 

I.  Action  against  stakeholder,  when  premature, 
536.    Stakeholder,  L 

II.  Forfeiture,  508.    Vendor,  I.  1. 

III.  In  savings'  bank.     Savings'  Bank. 

DEPUTATION. 
Of  gamekeeper,  654.    Game. 

DETAINER. 

Where  sheriff1  was  not  bound  to  arrest,  840. 
Misnomer,  I. 

DETERMINATION. 

Of  estate  devised  to  trustees  for  certain  pur- 
poses, 879.    Devise,  III.  1. 

DEVISE. 
I.  What  words  pass  property. 

1.  Leaseholds  for  lives. 

Tenant  by  demise  to  him  and  his  heirs  for 
lives  devised  as  follows  (after  legacies  of 
money  and  furniture) :  "  I  give,  bequeath, 
and  devise  to  my  wife  A.  all  my  money,  secu- 
rities for  money,  goods,  chattels,  and  estate  and 
effects  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  may  be  at  the  time  of 
my  death."  And  I  appoint  my  said  wife  exe- 
cutrix. The  heir  at  law  was  not  mentioned 
in  nny  part  of  the  will. 

Held,  that  by  the  word  "  estate"  the  resi- 
due of  the  term  passed  to  the  widow. 

Although  it  was  contended  that,  by  a  cove- 
nant in  the  lease,  6uch  a  disposal  of  the  term 
would  cause  a  forfeiture;  on  which  point  the 
Court  gave  no  opinion.  Doe  dcm.  Evans  v. 
Evans,  719 

2.  Effect  of  the  word  "estate,"  719.  Ante,  1. 
IL  What  words  pass  the  fee,  -879.  Post,  III.  1 
III.  To  trustees. 

1.  What  does  not  vest  the  fee  in  them. 

Devise  to  R.  and  W.  in  trust  that  they  ano? 
their  heirs  shall  set  and  let  the  premises,  aud 
out  of  the  rents  and  profits  pay  a  debt  of  tho 
testator,  and  certain  legacies;  devise,  from 
and  after  such  payment,  to  J.  B.  in  fee. 

Held,  that  tho  estate  of  the  trustees  de- 
termined when  the  debt  and  legacies  were 
paid. 

A  house  was  demised,  habendum  for  twenty- 
one  years,  from  March  25th,  1809,  paying 
rent  on  certain  days,  of  which  March  25th 
was  one.  The  estate  of  which  it  formed  part 
had  been  devised  by  the  landlord  to  trustees 
to  receive  the  rents  and  apply  them  to  cer- 
tain purposes.  After  tho  landlord's  death, 
and  before  the  trusts  were  completely  exe- 
cuted, and  during  the  tenancy,  the  reversion 
was  sold.  For  a  year  after  this  sale,  the  pur- 
chaser received  the  rents,  but,  during  th<r 
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subsequent  years,  from  Christmas,  1817,  to 
Lady-day,  1830,  they  were  received  by  the 
trustees.  The  trusts  were  completely  exe- 
cuted in  1821.  On  March  25th,  1830,  the 
lessee  came  to  the  house  (do  one  being  there- 
in), gave  the  kef  to  the  trustees,  and  de- 
parted. The  trustees  entered ;  and  the  pur- 
chaser, who  had  been  present  at  the  above 
proceeding,  and  had  come  to  take  pos*ses?ion, 
attempted  to  enter  also,  but  was  put  back 
by  the  trustees,  and  they  remained  on  the 
premises. 

Held,  that  if  the  lessee's  term  had  expired, 
the  reversioner's  entry  would  have  been 
good,  notwithstanding  the  occupation  by  the 
trustees. 

But  that  the  term,  under  the  above  lease, 
did  not  expire  till  the  end  of  March  25th, 
1830. 

Held,  also,  that  the  acts  of  the  lessee  on 
that  day  did  not  necessarily  import  a  sur- 
render or  a  forfeiture.     Aekland  v.  Lntlcy, 

879 
2.  Effect  of  power  to  let,  879.    Ante,  1. 
IV.  Remoteness. 

Devise  of  freehold  to  testator's  daughter 
Sarah  for  life,  and  from  and  after  her  decease 
to  "  such  of  her  children  as  she  now  has  or 
may  have,  if  a  son  or  sons,  at  his  or  their 
ages  of  twenty-three  ,*  if  a  daughter  or 
daughters,  at  her  or  their  ages  of  twenty -one, 
in  fee  ;  and,  in  caee  of  the  death  of  any  son 
or  daughter  of  Sarah  under  the  prescribed 
age,  his  or  her  share  to  go  to  the  survivors 
and  survivor  of  them  on  attaining  the  pre- 
scribed age,  in  fee ;  and,  if  Sarah  should 
have  but  one  child  who  should  attain  the 
prescribed  age,  all  the  premises  to  go  to  such 
only  child,  so  attaining  such  age,  in  fee  :  the 
rents  and  produce  of  the  devised  premises  to 
be  applied  by  trustees  to  the  maintenance  of 
the  said  grandchildren  till  they  should  attain 
the  above  ages.  Devise  over,  to  a  son  and 
other  daughters  of  the  testator,  and  their 
children,  if  all  the  children  of  Sarah  should 
die  under  the  prescribed  ages  ;  and  a  further 
clause  directing  the  rents  and  profits  to  be 
applied  for  the  maintenance  of  the  children 
of  Sarah,  or  of  the  son's  and  other  daughters' 
children,  "until  they  beoomo  respectively 
interested  as  before  mentioned."  Devise  over 
(after  some  intermediate  clauses),  if  all  the 
testator's  grandchildren  then  born  or  there- 
after to  be  born  should  die  under  the  pre- 
scribed ages  "without  leaving  any  child  or 
children  them  or  any  of  them  surviving." 
Sarah  survived  the  testator,  and  died,  leaving 
children. 

Held,  that,  by  the  will,  such  children  took 
a  vested  interest  on  Sarah's  death,  and  con- 
sequently, that  the  devise  to  them  was  not 
void  for  remoteness.  Doe  dem.  Dolly  v. 
Ward,  582 

V.  Vested  remainder,  582.    Ante,  IV. 

VI.  To  a  class,  582.    Ante,  IV. 

VII.  Forfeiture  by,  719.    Ante,  I.  1. 

DIRECTION. 
Of  mandamus,  670.    Statute,  XXXIV.  1. 

DISCHARGE. 

Under  Insolvent  Debtors'  Act,  868.     Ihsol- 
yent,  IL 


DISCONTINUANCE. 

After    plea,    puis    darrein    continuance.    5W, 
Costs,  IIL 

DISMISSAL. 
Of  servant,  548.    Master  and  Servant.  IL 

DISTRESS. 
L  Damage  feasant 

1.  Amount*  to  a  conversion,  861.   Troter,  I. 

2.  Abuse,  when  to  be  replied,  861.  Trover,  L 
II.  For  rent 

1.  By  mortgagee,  342.    Mortgagr,  IL  1. 

2.  By  tenant  on  undertenant  holding  over. 
849.     Landlord  and  Tenant,  IX. 

3.  By  superior  landlord  on  assignee,  532. 
Assumpsit,  L 

DOCUMENT. 

I.  Interlineation  of,  926.    Interlineation,  L 

II.  Documentary  evidence.     Evidence,  VL  to 
VIII. 

III.  Not  setting  out  in  return,  731.     Habeas 
Corpus,  L 

DOGS. 
Of  uncertificated  persons,  654.    Game. 

DUPLICITY. 
P.  854.    Bills,  VII.  1. 

EARNEST. 
Earnest  or  part  payment,  508.     Vendor,  1. 1. 

ECCLESIASTICAL  LAW. 
Sequestration.    Sequestration. 

ECCLESIASTICAL  PERSONS. 
Perpetual  curate.    Curate,  III. 

EJECTMENT. 

L  Effect  of  consent  rule,  662.    Post,  IL 

II.  Possessory  title  when  sufficient. 

In  ejectment  for  rooms,  it  appeared  that 
H.  and  the  lessor  of  the  plaintiff  were  placed 
in  a  house  by  the  proprietor,  whose  servants 
they  bad  been,  and  occupied  it  in  distinct 
portions,  IT.  having  the  rooms  in  question  tc 
himself.  L.  came  to  reside  with  and  attend  * 
upon  H..  who  died  somo  time  after,  having 
devised  his  interest  in  the  rooms  to  the  Ie^r 
of  the  plaintiff.  The  original  proprietor  had 
died  before  H.  L.  continued  to  occupy  the 
rooms,  but  was  forcibly  removed  from  one  by 
the  lessor  of  the  plaintiff,  and  the  ejectment 
brought  for  recovery  of  the  others.  The  de- 
claration being  served  upon  L..  defendants 
(who  professed  to  have  a  claim  under  the 
original  proprietor)  entered  into  the  consent 
rule  to  defend  as  landlords,  but,  at  the  trial, 
gave  no  evidence  of  title  in  themselves. 

Held  that,  L.  having  come  in  under  H.,  do 
title  in  him  could  be  set  up  against  the  lessor 
of  the  plaintiff;  that  the  lessor  of  the  plain- 
tiff showed  a  sufficient  title,  none  being 
proved  by  the  defendants;  and  that  they 
could  not  allege  against  him  that  1m  did 


Index. 


529 


not  prove  twenty  years'  adverse  possession  in 
himself  and  H. 

Held,  also,  that  L.  was  not  a  competent 
witness  for  the  defendants.  Doe  rfero.  Willi* 
V.  Birchmore,  662 

I  EI.  Estoppel,  662.     Ante,  IL 
IV.  Evidence. 

Tenant  in   possession  not   competent,   662. 
Ante,  II. 

ELEGIT. 
Forms  of  writ,  986.    Reg.  Gen. 


ENTRY. 

L  Notwithstanding  qttupation  by  a  wrong- 
doer,  879.    Devise^H.  1. 

IL  Notwithstanding  illegal  lease,  857.  Land- 
lord and  Tenant,  I.  7. 

III.  By  reversioner,  when  and  how,  879.  De- 
vise, IIL  1. 

EQUITY. 

I.  Compensation  for  equitable  interest,  463. 
Compensation. 

II.  Equitable  appropriation  or  assignment  of 
funds,  375.    Bankrupt,  I.  1. 

III.  Affecting  endorsee  of  overdue  note,  275. 
Bills,  IIL 

IV.  Transfer  of  equitable  interest,  292.  Bond, 
1.1. 

V.  Suit  in. 

Praying  an    injunction,  reference    of,  576. 
Arbitration,  IX.  1. 


ERROR. 
L  When  it  lies. 

Under  stat  11  G.  4  and  1  W.  4,  o.  70,  s.  8, 
error  lies  to  the  Court  of  Exohequer  Chamber 
on  judgments  given  in  the  Queen's  Bench 
upon  error  from  the  Common  Pleas  of  Lan- 
caster.   Neibti  v.  Ruhton,  426 

IL  Practice  as  to  transcript,  432. 

ESTATE. 

I.  Legal.    Legal  Estate. 

II.  For  life. 

Incumbent's,  468.    Justice,  I. 

III.  Of  perpetual  curate  in  lands  annexed  by 
«  governors   of    Queen  Anne's    bounty,   55*6. 

Curate,  III. 

IV.  Of  trustees  under  a  devise  for  certain  pur- 
poses, 879.    Devise,  IIL  1. 

V.  What  passes  under  the  word,  719.    Devise, 

1.  1. 

ESTOPPEL. 

I.  Of  courts  from  inquiring  into  privilege  of 
parliament,  165.     Parliament. 

II.  1.  Of  parties   coming  in   under    common 
consent  rule,  662.     Ejectment,  II. 

2.  Of  party  coming  in  under  devisor,  662. 
Ejectment,  II. 

III.  By  conduct 

1.  Mortgagee,  342.    Mortgage,  II.  1. 

2.  Against  partner  signing  in  the  style  of  the 
firm,  314.     Shipping,  L  1. 
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3.  By  use  of  wrong  name,  840.  Misnomer,  T. 

4.  By  acquiescence  in  an  order  obtained  in 
an  amicable  suit.  255.     Statute,  XXITI. 

5.  By  payment  of  rciit  as  between  landlord 
and  tenant,  255.     Statute,  XXI11. 

IV.  Effect  of  receipt,  641.     Receipt. 

V.  No  estoppel. 

1.  Not  by  judgment  in  actions  not  identical, 
508.    'Vendor,  I.  1. 

2.  What  plea  tennnt  may  plead,  809.  Land, 
lord  and  Tenant,  XVII.  1. 

ET  SIC. 
P.  809.    Landlord  and  Tenant,  XVIL  1. 

EVICTION. 
Plea  of,  809.    Landlord  and  Tenant,  XVIL  1. 

EVIDENCE. 

I.  When  required,  and  from  whom. 

1.  That  right  of  common  has  been  enlarged 
into  a  greater  interest,  444.     Poor,  VI.  3. 

2.  Not  of  documents  under  seal  of  Insolvent 
Debtors'  Court,  554.     Post,  VII.  1. 

3.  Of  title  in  an  ejectment,  662.  Eject- 
ment, II. 

4.  Bona  fide  claim  of  right  by  party  charged 
with  malicious  trespass,  704.  Trespass, 
IV.  1. 

IL  Interest  of  witness. 

1.  Objector  must  show  clearly  that  it  is  a 
continuing  interest,  314.     Shipping,  I.  1. 

2.  Liability  as  agent,  314.    Shipping,  L  1. 
£  Liability  as  servant 

Plaintiffs  employed  B.,  a  broker,  to  sell 
goods  for  them,  and  to  deliver  such  goods  in 
the  port  of  London,  according  to  the  contracts 
of  sale.  E.,  a  lighterman,  ncted  in  the  de- 
livery of  the  goods,  under  B.'s  direotion,  and 
was  employed  by  the  plaintiffs  so  to  do,  and 
was  paid  by  them.  Plaintiffs,  through  B., 
contracted  with  a  purchaser  for  the  sale  to 
him  of  a  parcel  of  goods,  to  be  paid  for  on 
delivery.  The  goods  were  delivered  without 
payment;  and  the  price  was,  in  consequence, 
lost.  In  an  action  by  plaintiffs  Against  B. 
for  the  breach  of  duty,  they  called  E.  to  prove 
that,  while  he  was  waiting  for  B.'s  orders  its 
to  the  delivery,  a  person  whom  E.  supposed 
to  have"  proper  authority,  but  who  really  had 
not,  desired  E.  to  carry  them  alongside  a 
certain  vessel,  which  he  did  without  orders 
from  B.,  and  the  goods  were  taken  away,  ns 
on  behalf  of  the  purchaser;  that  E.  informed 
B.  of  what  had  happened,  and,  upon  hearing 
that  B.  had  given  no  orders,  said  it  was  nut 
too  late  to  stop  the  goods,  and  he  would  do 
so ;  but  that  B.  prevented  him,  and  did  not, 
himself,  take  proper  measures  to  stop  them  : 

Held,  that  E.  was  incompetent  by  reason 
of  his  liability  to  the  plaintiffs  as  their  sen  ant 
Jioorman  v.  Brown ,  487 

4.  As  tenant  in  possession,  662.  Eject- 
ment, II. 

5.  Overseer  in  a  parish  appeal,  714.  Poor, 
XIV. 

III.  Objoction,  when  to  be  taken. 
To  want  of  stamp,  644.    Landlord   Aim 
Tenant,  L  5. 
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IV.  Presumption.    Presumption. 

V.  In  the  nature  of  an  estoppel.    Estoppel. 
VL  Documentary,  generally. 

1.  Stamp.    Stamp. 

2.  Interlineation,  926.    Interlineation,  I. 
VII.  Documentary,  authentication. 

1.  Seal  of  Court. 

If  a  document  be  produced,  under  sect.  76 
of  the  Insolvent  Debtors'  Act,  slat.  7  G.  4,  c. 
57,  with  a  seal  purporting  to  be  the  seal  of 
the  Insolvent  Debtors'  Court,  it  is  not  neces- 
sary to  prove  that  the  seal  is  actually  the  sent 
of  the  Court.     Doe  dent.  Duncan  v.  Edwards, 

554 

2.  Attestation  of  due  exercise  of  power,  936. 
Power,  L 

VIIL  Particular  documents. 

1.  Writ  of  sequestration,  though  no  award  in 
judgment  roll,  468.     Justice,  I. 

2.  Proceedings  in  Insolvent  Debtors'  Court, 
554.     Ante,  VII.  1. 

3.  Receipt  fraudulently  signed,  641.  Re- 
ceipt. 

IX.  Admissions  on  the  pleadings. 

1.  Effect  of  declaration  admitting  part  pay- 
ment, or  coupled  with  such  admissions  in 
particulars,  245,  243.     Payment,  V.  2,  3. 

2.  By  pleading  over,  268.    Arrest,  II. 

3.  By  demurring,  286  n.    Slander,  II. 

X.  Other  admissions. 

1.  Recognition  by  attornment,  when  not  re- 
trospective, 342.    Mortgage,  II.  1. 

2.  Fraudulent,  641.     Receipt. 

3.  By  adoption  of  name  on  one  occasion, 
840.     Misnomer,  L  # 

XL  Of  particular  facts. 

1.  Of  several  oon tracts  by  one  partner,  314. 
Shipping,  I. 

2.  Of  tenancy,  by  attornment,  342.  Mort- 
gage, II.  1. 

3.  Of  enlargement  of  right  of  common  into 
a  greater  interest,  444.     Poor,  VI.  3. 

4.  Of  sequestration,  468.    Justice,  I. 

5.  Bona  fide  claim  of  right,  704.  Trespass, 
IV.  1. 

6.  That  it  was  as  well  known  by  another 
name,  840.    Misnomer,  I. 

XII.  Practice  on  orders  of  removal. 

1.  When  to  be  shown  on  face  of  order,  619. 
Poor,  XVI.  1. 

2.  What  examinations  to  be  sent,  836.  Poor, 
XIL 

EXAMINATION. 

I.  Of  attorneys,  728.    Attorney,  1. 1. 
IL  What  to  be  Bent  with  order  of  removal, 
836.    Poor,  XII. 


EXCEPTION. 

L  By  parol,  to  release  under  seal,  854.    Bills, 
VII.  1. 

IL  Implied,  731,  783.    Habeas  Corpus,  I. 

EXCHEQUER  CHAMBER. 
I.  Sittings  of  the  Court,  how  arranged,  433  n. 
IL  Error  to,  426.    Error,  L 


EXECUTION. 
Form  of  writs,  9S6.     Reg.  G  en. 

EXERCISE. 
Of  power,  936.    Power,  I. 

FACT. 
Question  of,  815.    Poor,  VI.  4. 

FAIR. 
See  406.     Custom,  IV.  1. 

FALSE  RETURN. 
She  RTF r. 

FALSEHOOD. 

In  return  to  habeas  corpus,  731,  804.    Habeas 
Corpus,  L 

FATHER. 
Putative.     Poor,  XVL 

FEME. 
Baron  and  Feme. 

FEOFFEE. 
Of  charity  lands,  255.    Statute,  XXIII. 

FIERI  FACIAS. 

I.  Forms  of  writ,  9S6.     Reg.  Gen. 

II.  Out  of  county  court,  283.    Sheriff,  IIL 

FILIATION. 
P..619.    Poor,  XVL 

FILING. 

Return  to  habeas  corpus,  731.    Habeas  Cob- 
pus,  I. 

FINALITY. 
Arbitration,  VIIL 

FINDING. 
Of  sessions,  815.    Poor,  VL  4. . 

FOREIGNER.  * 

Alien. 

FORFEITURE. 

L  Acts  not  necessarily  importing,  879.    De- 
vise, III.  1. 

II.  By  devise,  719.    Dryish,  1. 1. 

in.  Of  deposit,  508.    Vbndor,  L  1. 

FORMS. 
Of  writs  of  elegit  and  fi.  fa.,  986.    Rio.  Gix. 

FRAUD. 

L  Receipt  fraudulently  given  by  one  of  wversl 
partners,  641.    Receipt. 
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II.  Fraudulent  purpose,  how  shown  in  indict- 
ment, 6S6.     Conspiracy. 

III.  Indictment  for  fraudulent  conspiracy,  686. 
Conspiracy. 

FRAUDS,  STATUTE  OF. 
Statute,  XI. 

FRAUDULENT  REMOVAL.        * 
Pleading,  457.     Plea,  VII. 

FUTURE  DAMAGE. 
Award  upon,  522.    Arbitration,  X. 

GAME. 

Gamekeeper. 

L  His  deputation  under  what  act 

A  gamekeeper  authorised  to  seize  the  dogs 
of  unqualified  persons  sporting  on  a  manor, 
by  a  deputation  given  before  8 tat  1  A  2  W. 
4,  c.  32,  and  not  renewed,  cannot  justify 
seizing  the  dogs  of  uncertificated  persons 
committing  such  trespass,  since  the  passing 
of  the  act. 

Nor  is  he  entitled  to  notice  of  action  under 
stat.  1  A  2  W.  4,  c.  32,  s.  47,  on  the  ground 
that  he  bona  fide  supposed  himself  to  be 
acting  in  pursuance  of  the  statute.  Lideter 
v.  Borrow,  654 

II.  His  right  to  seize  dogs,  654.    Ante,  I. 

III.  When   entitled  to  notice  of  action,  654. 
Ante,  L 

GENERALITY. 
I.  In  pleading.  Pleading,  VI. 
IL  In  attestation,  936.    Power,  L 

GENERAL  ISSUE. 
In  trover,  861.    Trover,  L 

GENERAL  RULES. 
Rules,  General. 

GOODS. 
Symbolical  delivery,  895.    Vendor,  II.  5. 

GRANT. 
Implied  covenant  in,  532.    Assumpsit,  I. 

GUARANTEE. 

L  Effect  of  interlineation,  926.    Interlinea- 
tion, I. 

IL  Continuing. 

Debt  against  A.  on  a  joint  and  several  bond 
by  A.,  B.,  and  C.  By  the  condition  (which 
recited  an  agreement  by  the  plaintiffs,  bank- 
ers, to  advance  moneys,  not  exceeding  200J. 
at  any  one  time,  to  B.  on  security),  the  bond 
was  to  be  void  if  A.,  B.,  and  C,  or  either  of 
them,  should  pay  to  the  plaintiffs  all  such 
sums  not  exceeding  200/.  as  plaintiffs  should 
advance  fur  or  on  account  of  bills  from  time 
to  time  drawn  by  B.  on  plaintiff*,  within  three 
calendar  month*  "after  receiving  notice    to 


pay  ench  turn*."     Ileld,  that  the  bond  was  a 
continuing  security. 

Held  also,  on  general  demurrer,  that,  in 
assigning  a  breach  of  the  condition,  it  wns 
not  enough  to  aver  that  defendant  "  had  and 
received  notice"  that  certain  sums  were  due 
from  B.,  without  averring  ti  notice  or  rtqucet 
to  pay.     JJatson  v.  tipearman,  298 

III.  Pleading. 
Request,  298.     Ante,  II. 

IV.  See  also,  375.    Bankrupt,  I.  I. 

GUARDIAN. 
Of  union,  901,  911.    Poor,  L 

HABEAS  CORPUS. 
I.  At  common  law. 
Who  may  issue  in  vacation. 

At  common  law,  a  Judge  of  the  Court  of 
Sing's  Bench  may  grant  in  vacation  a  writ 
of  habeas  corpus  ad  subjiciendum,  returnable 
immediate  at  chambers,  to  bring  up  the  body 
of  a  party  in  custudy  in  execution  of  a  cri- 
minal sentence. 

After  the  return  to  the  habeae  corpus  has 
been  put  in  and  read,  it  is  considered  as 
filed;  but  the  Court  has  nevertheless  power 
to  amend  it 

The  return  to  a  habeas  corpus,  directed  to 
the  gaoler  of  Liverpool,  set  out  a  statute  of 
Upper  Canada  ( parsed  after  stat.  5  G.  4,  c. 
84,)  to  enable,  the  government  thereof  to 
extend  a  conditional  pardon  to  persons  con- 
cerned in  the  late  insurrection,  whereby  it 
was  enacted  that,  on*  the  petition  of  any  per- 
son charged  with  high  treason  there  com- 
mitted, preferred,  before  arraignment,  to  the 
Lieutenant  Governor,  confessing  such  per- 
son's guilt,  and  praying  for  pardon,  the 
Lieutenant  Governor  might  grant  a  pardon 
on  such  conditions  as  might  appear  proper, 
which  pardon  was  to  have  the  effect  of  an 
attainder  for  high  treuson,  so  far  as  regarded 
realty  and  personalty;  and  that,  where  a 
person,  pardoned  on  condition  of  transporta- 
tion or  banishment  from  the  province,  should 
return,  contrary  to  the  condition,  this  should 
be  a  capital  felony;  the  return  also  set  out 
other  statutes  (passed  after  stat.  5  G.  4,  c.  84), 
whereby  it  appeared  that  both  transportation 
and  banishment  were  inflicted  in  certain 
oases  by  the  criminal  law  of  Upper  Canada, 
and  that  they  were  also  imposed  as  commu- 
tations for  the  punishment  of  death  in  cases 
of  capital  conviction ;  the  place  of  transpor- 
tation, in  either  case,  to  be  declared  under  the 
sign  manual  of  the  Lieutenant  Governor.  The 
return  then  stated  that  the  prisoner,  having 
been  indicted  for  high  treason,  had,  before 
arraignment,  petitioned,  confessed,  and 
prayed  for  pardon,  and  had  been  pardoned  on 
condition  of  being  transported  for  his  life  to 
Van  Dicmen's  Land,  to  which  he  had  as- 
sented ;  that,  there  being  no  means  of  trans- 
porting him  thither  directly  from  Upper 
Canada,  it  was  necessary  to  take  him  to 
Quebec,  in  Lower  Canada,  being  the  most 
convenient  place  for  the  purpose ;  and  that 
ho  was  conveyed,  by  warrant  of  the  Lieu- 
tenant Governor  of  Upper  Canada,  to  Lower 
Canada ;  and,  on  his  arrival  there,  was,  by 
warrant  of  the  Governor  of  Lower  Canada, 
delivered  into  the  custody  of  the  sheriff  of 
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Quebec,  for  mfe  keeping  till  he  could  be 
transported ;  that,  there  being  no  means  of 
conveying  the  prisoner  directly  from  Lower 
Canada  to  Van  Diemen's  Land,  it  was  neces- 
sary to  convey  him  to  England,  to  be  taken 
thence  to  Van  Diemen's  Land ;  and  that,  by 
letters  patent  of  the  Queen  under  the  great 
seal  of  Lower  Canada,  the  master  of  the  bark 
C.  was  commanded  to  receive  the  prisoner 
from  the  sheriff  of  Quebec,  and  carry  him  to 
such  part  of  Great  Britain  as  should  seem 
fit  to  the  Queen,  that  he  might  be  thence 
transported  to  Van  Diemen's  Land,  and  to 
deliver  him,  in  England,  to  the  custody  of 
such  person  as  should  be  authorized  to  receive 
him  ;  that  the  master  received  him  from  the 
sheriff,  and  carried  him  to  Liverpool,  which 
place  seemed  fit  to  the  Queen,  and  was  the 
most  convenient  in  that  behalf;  and,  there 
not  being  means  ready  to  convey  him  to  Van 
Diemen's  Land,  it  was  necessary  to  place 
him  in  safe  custody  till  means  could  be  pro- 
vided ;  and  that,  the  gaol  of  Liverpool  being 
the  most  fit  custody,  the  master  delivered  him 
to  the  gaoler,  who  kept  him  in  custody  while 
such  means  were  preparing.  Held,  a  good 
roturn.     For, 

(1).  The  provincial  legislature,  under  stat 
31  G.  3,  c.  31,  had  the  power  to  pass  laws  for 
transportation  extra  fines,  which  power  is 
recoguised  in  stat.  5  G.  4,  c.  84,  s.  17 ;  and 
they  might  empower  the  governor  to  pardon 
on  such  conditions  "  as  might  appear  pro- 
per."    Thereforo 

(2.)  The  condition- of  transportation  might 
here  be  legally  annexed  to  the  pardon,  with 
the  prisoner's  assent 

(3.)  The  crown  had  a  right  to  enforce  the 
condition ;  and  the  Queen's  subjects,  without 
the  province  of  Upper  Canada,  were  justified 
in  assisting,  the  province  not  being  a  foreign 
country. 

(4.)  It  was  not  necessary  that  the  return 
should  specially  set  out  the  documents  re- 
ferred to. 

(5.)  The  crown  might  appoint  Van  Die- 
men's  Land  as  a  place  of  transportation,  and 
the  Court  would  presume  that  proper  steps 
had  been  taken  for  the  prisoner's  reception 
there. 

A  similar  return  held  good,  where  the  con- 
dition was  transportation  for  fourteen  years 
from  the  prisoner's  arrival  in  Van  Diemen's 
Land. 

The  like,  where  the  returns  stated  capital 
convictions  for  high  treason  and  felony,  and 
commutations  of  the  sentences,  not  specifying 
the  treason  or  felony. 

Held,  also,  that  tho  return  must  be  taken  to 
be  true  on  the  motion  to  discharge  out  of 
custody ;  and  need  not  be  verified  by  affida- 
vit Quctre,  whether  there  bo  any  and  what 
mode  (other  than  by  action)  of  impeaching 
the  truth  of  such  a  return,  or  of  introducing 
new  matter  ? 

It  appeared  on  affidavit,  that  in  the  man- 
datory part  of  the  letters  patent  addressed  to 
the  master  of  the  bark,  the  prisoner's  name 
was  omitted,  though  it  stood  in  the  recital ; 
and  that  the  return,  as  originally  drawn,  had 
set  out  the  letters  patent,  which  were  also 
incorrect  in  other  particulars;  but  that  the 
present  return,  stating  the  substance  as  above, 
had  been  drawn  by  counsel,  and  filed  instead 
of  the  original  return. 

Held,  that  the  gaoler  might  substitute  a 


return  drawn  by  counsel  for  that  originally 
prepared. 

It  appearing  by  affidavit  that  the  omission 
of  the  name  was  unknown  to  the  gaoler,  an 
attachment  against  him  was  refused,  though 
the  Court  considered  him  blameable  for 
negligence. 

Held,  that  the  letters  patent  were  imma- 
terial ;  but  that,  had  the  return  been  inlen- 
tjf  nally  false,  the  gaoler  would  not  have  been 
protected  by  the  immateriality,  nor  by  the 
circumstance  that  the  prisoner  had  not  been 
injured  by  the  falsehood.  Leonard  Wat*™'* 
Cat,  731 

IL  Return. 

1.  Negligence  in  making,  731, 804.    Ante,  L 

2.  What  must  be  set  out,  731,  735.     Ante,  L 

3.  Degree  of  correctness  required,  731,  737. 
Ante,  L 

4.  Not  required  to  be  verified  bj  affidavit, 
731,794.    Ante,  L 

6.  To  be  received  as  true,  731,  782,  795. 
Ante,  I. 

8.  Of  what  the  Court  will  take  judicial  notice, 
731,  783.    Ante,  L 

7.  Truth    how  questioned,  731,   785,    795. 
Ante,  I. 

8.  Attachment  for  false  return,  731,  794. 
Ante,  I. 

9.  Amendment  of  return,  731,  804.    Ante,  L 

10.  Introduction  of  new  matter,  731.  Ante,  L 


HARBOURING  SERVANTS. 
P.  893.    Master  and  Sbbyaxt. 


HIGH  TREASON. 
Proceedings  in  tho    colonies,  731.     Habeas 
Corpus,  I. 

HIGHWAY. 

L  Repair  by  tithing. 

Where  a  parish  consists  of  several  tithings, 
each  of  which  has  immemorially  repaired  its 
own  highways,  the  parish  cannot  form  a 
board  under  sect  18  of  5  A  6  W.  4,  c  50. 
(Highway  Act:)  and  rates  made  by  such 
board,  although  separately  for  each  tithing, 
are  bad.     Heyina  v.  Bu#h,  820 

II.  Formation  of  board,  820.    Ante,  I. 

HIRING. 
Contract  of,  893.    Master  and  Servant,  L  1. 

HOLDING  OVER. 

By  undertenant,  849.   Landlord  and  Tenant, 
IX. 

HUSBAND  AND  WIPE. 
Baron  and  Feme. 


IDENTITY. 
I.  Ascertainment  of,  895.    Vendor,  IL  b. 
IL  Of  actions,  508.    Vendor,  I.  1. 

IGNORANCE. 
Of  fact,  699.    Arbitration,  ILL 
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ILLEGALITY. 

I.  Of  lease  or  agreement,  857.    Landlord  and 
Tenant,  I.  7. 

II.  Employment  of  apprentice  in  illegal  sales, 
310.    Poor,  IX. 

.      ILLEGITIMATE. 
Bastard.    Poor,  XVL  # 

IMMATERIALITY. 
In  pleading.    Plbadino,  XXL 

IMPLICATION. 
Exception  by,  731,  783.    Habeas  Corpus,  I. 

IMPRISONMENT. 

I.  Consent  to,  731,  783.    Habeas  Corpus,  L 

II.  When  it  does  not  constitute  a  separation  of 
husband  and  wife,  622.    Poor,  VIII. 

IMPROVEMENTS. 
Compensation  for,  463.    Compensation. 

INCOMPETENCY. 
By  interest    Evidence,  II. 

INCONSISTENCY. 
In  pleading,  303.     Pleading,  XXIV. 

INCUMBENT. 
P.  468.    Justice,  I. 

INCUMBRANCE. 
What,  468.    Justice,  I. 

INDEMNITY. 
L  Accruer  of  cause  of  action. 

On  a  contract  to  indemnify  a  plaintiff 
against  costs,  which  he  is  afterwards  called 
upon  to  pay,  the  cause  of  action  arises  when 
he  pays,  not  when  the  ooBts  are  incurred,  or 
the  attorney's  bill  delivered  to  such  plain- 
tiff. 

Therefore  the  Statute  of  Limitation  runs 
from  the  time  of  payment.  Collinge  v.  2/iey- 
%oood,  633 

II.  Statute  of  Limitations,  633.    Ante,  L 

INDICTMENT. 

L  For  conspiracy  to  defraud,  686.    Conspi- 
racy. 

UL  When  it  need  not  show  names,  686.    Con- 
spiracy. 

III.  When  it  must  show  particulars  of  fraud. 
686.    Conspiracy. 

IV.  Statement  of  means,  686.    Conspiracy. 

INDORSEE. 
Bills. 

INDUCEMENT. 
In  pleading.    Plbadino,  XIX. 


INFERIOR  COURT. 
Court,  IV. 

INFORMATION. 
Criminal  Information.    Quo  Warranto. 

INJUNCTION. 

Reference  of  suit  praying,  576.  Arbitration, 
IX.  1. 

INNUENDO. 
Libel.    Slander. 

INSOLVENT. 

I.  Who  to  bear  the  loss  on  insolvency  of  cor- 
respondent, 607.    Agent,  III.  2. 

IL  Effect  of  discharge  as  to  scheduled  debts : 
where  the  insolvent  afterwards  becomes 
covert 

Discharge  of  the  wife  under  the.  Insolvent 
Debtors'  Act,  7  G.  4,  c.  57,  before  marriage 
is  a  bar  to  an  action  against  husband  and 
wife  in  respect  of  one  of  the  scheduled  debts. 

tSemble,  that  where  a  discharged  female 
insolvent  acquires  property  and  marriea, 
whereby  the  property  vests  in  her  husband, 
the  statute  affords  no  remedy  by  which  it  can 
be  made  available  to  her  former  oreditors. 
Storr  v.  Lee,  868 

III.  Proof  of  proceedings  of  court,  554. 
Evidence,  VIII.  1. 

INSURANCE. 
Marine. 
Average  loss. 
By  increase  of  freight,  314,  337.    Shipping, 
LI. 

INTENDMENT. 

In  support  of  validity  of  colonial  proceedings, 
731,  783.    Habeas  Corpus,  L 

INTENT. 

Admission  of,  on  the  pleadings,  268,  286,  n. 
Arrest,  II.    Slander,  IL 

INTEREST. 
I.  Of  witness.    Evidence,  II. 
IL  What  renders  bridge  rateable,  828.    Poor. 
VI.  2. 

INTERLINEATION. 
L  Effect  of. 

Assumpsit  on  a  written  guarantee,  set 
forth  in  the  declaration.  Plea,  Non  Assump- 
sit On  the  trial,  the  instrument  appeared  to 
have  been  interlined,  so  as  materially  to  alter 
its  effect;  but,  without  the  interlining,  it 
corresponded  to  the  declaration.  The  jury 
found  that  the  interlineation  was  made  after 
the  instrument  was  executed. 

Held,  that  plaintiff  was  entitled  to  the  ver- 
dict, whether  or  not  he  was  privy  to  the 
alteration,  the  effect  of  the  alteration,  if  any, 
being  only  to  discharge  or  modify  the  original 
contract,,  and  therefore  constituting  a  defence 
which  required  to  be  shown  by  way  of  con- 
fession and  avoidanoe.   Hemming  v.  Trenery. 
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II.  A  defenoe  which  must  he  pleaded,  926. 
Ante,  I. 

INTERPRETATION. 
Construction. 

ISSUE. 
Immaterial,  499.    Plea,  IV.  2. 

JUDGE. 

I.  Grant  of  habeas  corpus  ad  subjiciendum  by, 
731.     Habeas  Corpus,  I. 

II.  Not  liable  for  false  return  by  officer,  288. 
Sheriff,  III. 

III.  Sometimes  sits  in  error  on  his  own  judg- 
ment, 426,  431.    Error,  I. 

IV.  Death  of  without  granting  certificate,  702. 
Costs,  IV. 

JUDGMENT. 

I.  Signing. 

For  want  of  a  replication,  505.    Costs,  III. 

II.  Second. 

When  it  does    not    effect  a  merger,    288. 
Sheriff,  III. 
IIL  When  it  cannot  be  pleaded  by  a  third  party, 
288.     Sheriff,  IIL 

IV.  Prayer  of,  861.    Trover,  L 

JUDGMENT  .RECOVERED. 
When  no  estoppel,  508.    Vendor,  L  I. 

JUDICIAL  NOTICE. 

Of  colonial  legal  proceedings,  731, 783.  Habeas 
Corpus,  I. 

JURISDICTION. 

L  Of  courts  of  law  in  questions  of  parliamen- 
tary privilege,  1,  110,  162.     Parliament. 

II.  Under  Malicious  Trespass  Act,  704.    Tres- 
pass, IV.  1. 

III.  On  face  of  order,  619.    Poor,  XVI.  1. 

IV.  Plea  of  exclusive,  499.    Plea,  IV.  2. 

JURY. 
Question  for,  548.    Master  and  Servant,  £L 

JUSTICE  OF  THE  PEACE. 
L  Qualification. 

Where  the  qualification  of  a  justice  of  the 
peace  is  an  ecclesiastical  benefice,  a  seques- 
tration, issued  at  the  suit  of  a  creditor,  under 
which  possession  has  been  duly  token,  and 
the  profits  received,  is  an  "encumbrance 
affecting  the  estate"  within  stat.  18  G.  2,  c. 
20,  s.  1. 

In  a  penal  aotion  against  the  incumbent 
for  acting  as  a  justice  without  being  qualified, 
the  writ  of  sequestrari  facias  is  admissible  in 
evidence  against  him,  although  the  judgment 
roll  contains  no  entry  of  an  award  of  the 
writ. 

Upon  issuing  suoh  sequestration  against 
a  vicar,  the  bishop  licensed  him  as  a  stipen- 
diary curate ;   directed    the   sequestrator  to 


pay  him  120?.  a  year  as  such ;  and  assigned 
to  him  the  vicarage  houae  and  grounds  as  a 
residence,  which  were  together  worth  above 
100/.  a  yoar. 

Held,  1.  That  the  salary  and  the  grounds, 
being  enjoyed  by  assignment  of  the  bishop, 
and  not  simply  ad  vicar,  were  no  qualification 
within  the  above  statute :  2.  That  the  vicar, 
being  bound  to  reside  notwithstanding  se- 
questration, occupied  the  house  by  right  as 
vicar,  and  not  by  the  bishop's  assignment, 
which  quoad  hoc  was  merely  void  ;  but  that 
such  house,  unless  proved  to  be  alone  worth 
1 00/.  a  year,  was  no  qualification.  Pack  v. 
Tarpley,  448 

II.  Jurisdiction. 

1.  Under  old  bastardy  laws,  682.       Poor, 
XVI.  2. 

2.  In  cases  of  malicious  trespass,  704.  Tres- 
pass, IV.  I. 

III.  Mandamus  to. 

To  commit  putative  father  of  bastard,  6S2 
Poor,  XVI.  2. 

IV.  Rule  against 

Discharged  with  costs,  704.  Trespass,  IV.  I 

JUSTIFICATION. 
Plea. 

KENSINGTON. 
Cambden  charity,  255.    Statute,  XXIIL 

KING'S  BENCH. 
Queen's  Bench. 

KNOWLEDGE. 
Scienter, 

LACHES. 
Of  endorsee,  275.    Bills,  IIL 

LANCASTER. 

Number  of  writs  of  error  on  judgment  in,  421 
Error,  L 

LANDLORD. 

Defenoe  as,  662.    Ejectment,  IL 

LANDLORD  AND  TENANT. 
I.  Tenancy,  how  created. 

1.  By  building  workhouse  on  charity  lands 
under  a  local  act,  255.     Statute,  XXIIL 

2.  License  to  demise  copyholds,  339.    Copt- 
hold,  II. 

3.  Not  by  mere  notice   from  mortgagee  to 
mortgagor's  lessee,  342.   Mortgage,  IL  1. 

4.  Lease  by  perpetual  curate,  556.    Curate, 
III. 

5.  Agreement  or  lease. 

Tenant  being  in  possession  under  a  demise 
for  three  years  ending  Michaelmas,  1836,  at  a 
rent  payable  at  Mickaelma$,  the  landlord  tod 
tenant  agreed  in  writing  as  follow?.  Memo* 
randum  of  agreement  made  13th  December, 
1834,  between,  Ac. :  P.  (the  landlord)  egrets 
to  let  the  farm,  Ac,  to  B.  (the  tenant)  for 
fourteen  years,  determinable  at  the  end  of 
seven  years  with  twelve  months'  notice  (not 
stating  the  commencement),  at  the  yearly 
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rent  of  202.,  payable  half-yearly ;  a  lease  to 
be  drawn  upon  the  ueual  term*  by  T.  And  B. 
agree*  to  take  it  upon  the  laid  term*. 

Held,  a  present  lease,  commencing  on  De- 
cember 13th,  1834. 

The  paper  had  only  an  agreement  stamp. 
On  the  trial  of  an  ejectment,  it  was  given  in 
evidence  as  an  agreement.  The  counsel  pro- 
ducing it  were  afterwards  obliged,  during  the 
trial,  to  rely  upon  it  as  a  lease.  No  objection 
was  then  or  previously  taken  to  the  stamp. 
On  argument  in  banc,  as  to  the  operation  of 
the  document,  the  want  of  a  proper  stamp 
waa  urged.  Held,  that  the  objeotion  came  too 
late,  and  should  have  been  taken  at  that 
period  of  the  trial  when  oounsel  first  stated 
that  they  should  rely  upon  the  instrument  as 
a  lease.     Doe  dem.  Phillip  v.  Benjamin,    644 

6.  Tenancy  or  ancillary  occupation,  824. 
Poor,  XI.  5. 

7.  By  illegal  lease  or  agreement. 
Trespass  for  entering  plaintiff's  house  and 

expelling  him.  Plea,  that  plaintiff  was  .an 
alien  artificer;  tbnt  defendant  unlawfully 
agreed  to  grant,  and  plaintiff  to  take,  a  lease 
of  the  house  for  twenty-one  years ;  that  plain- 
tiff took  possession  on  the  faith  and  terms  of 
auoh  agreement,  and  with  the  view  and  intent 
to  carry  the  same  into  execution,  and  not 
otherwise;  therefore  defendant  entered,  Ac, 
the  door  being  open  and  no  person  therein 
of  whom  he  eould  demand  possession. 

Held,  that  the  plea  was  good,  as  showing 
either  a  lease  void  by  stat.  32  Men.  8,  c.  16; 
or  possession  in  pursuance  of  a  illegal  agree- 
ment for  such  a  lease;  and  that  in  either 
case  the  plaintiff  eould  not  maintain  the 
action.     Lapierre  v.  M'Intoeh,  857 

II.  Tenancy  from  year  to  year. 

As  distinguished  from  tenancy  for  one  year. 
Land  was  let  for  one  year,  and  so  on  from 
year  to  year,  until  the  tenancy  should  bo  de- 
termined as  was  after  mentioned,  with  a  sub- 
sequent proviso,  that  three  months  should  be 
sufficient  notice  to  be  given  from  either  party, 
and  another  subsequent  proviso,  that  it  should 
be  lawful  for  either  party  to  determine  the 
tenancy  by  giving  three  months'  notice. 
Held,  that  the  tenancy  was  not  determinable 
by  three  months'  notiee  oxpiring  before  the 
end  of  the  second  year.  Dot  dem,  Chadborn 
T.  Green,  658 

III.  Tenancy  at  will. 

Under  illegal  lease  or  agreement,  857.  Ante, 
1.7. 

IV.  Duration  of  tenancy. 

1.  Affirmation  of,  by  distress,  849.    Post,  IX. 

2.  Termination  by  tender  of  possession,  849. 
Post,  IX. 

3.  Termination  by  giving  up  the  key,  879. 
Devise,  III.  1. 

4.  Occupation  for  a  year,  626.     Poor,  X.  1. 

5.  A  term  for  years  lasts  during  the  whole  of 
the  anniversary  of  the  day  from  which  it 
was  granted,  879.     Devise,  III.  1. 

V.  Attornment 

When  not  retrospective,  342.  Mortgage, 
ILL 

VI.  Assignment 

1.  Remedies  of  assignee  against  lessee  for 
distress  by  lessor,  532.    Assumpsit,  I. 

2.  Proviso  for  forfeiture  on,  719.  Devise, 
LL 


VII.  Forfeiture. 

,  1.  Acts  not  necessarily  amounting  to,  879 
Dbvisb,  III.  1. 
2.  By  devise,  719.    Devise,  I.  1. 

VIII.  Surrender. 

1.  Ineffectual  attempt  626.     Poor,  X.  1. 

2.  Tender  of  possession,  849.     Post  IX. 

3  Acts  not  necessarily  importing,  879.  De- 
vise, III.  1. 

IX.  Holding  over. 

Liability  of  tenant  on  holding  over  by  under- 
tenant. 

Lessee  for  a  term  ending  on  11th  October 
underlet  to  C.  from  year  to  year,  subject  to 
the  determination  of  his  own  interest  Upon 
the  expiration  of  the  term,  C.  refused  to  quit, 
and  held  over  against  the  will  of  the  lessee. 
On  16th  October  the  lessee  distrained  on  him 
for  rent  duo  before  the  11th.  On  14th  De- 
cember C.  quitted :  and  the  lessee  then  ten- 
dered possession  to  the  original  landlord,  who 
refused  to  accept  it  Held,  that  the  lessee 
was  liable,  in  an  action  for  use  and  occupa- 
tion, to  pay  rent  to  his  landlord  for  the 
period  between  the  11th  October  and  14th 
December,  but  not  for  any*  longer  period. 
Ibbt  V.  Jiichardeon,  849 

X.  Notice  to  quit. 

1.  When  it  must  not  be  to  quit  earlier  than 
the  end  of  the  second  year,  658.    Ante,  II. 

2.  Not  "necessary  where  tenancy  illegal,  857. 
Ante,  I.  7. 

3.  Waiver  of,  626.    Poor,  X.  1. 

XI.  Rent 

1.  Effect  of  payment  under  order  in  amicable 
suit,  255.     Statute,  XXIII. 

2.  Effect  of  payment  to  mortgagee,  342. 
Mortgage,  II.  1. 

8.  Effect  of  pnyment  by  assignee  to  lessor, 
532.    Assumpsit,  I. 

XII.  Landlord. 

1.  Defence  as,  662.     Ejectment,  II. 

2.  Entry  on  expiration  of  term,  879.  De- 
vise. III.  1. 

3.  Entry  on  person  holding  under  illegal 
demise,  857.     Ante,  I.  7. 

XIII.  Tenant 

1.  Alien  artificer,  857.     Ante,  I.  7. 

2.  Cuinpenention  to,  by  public  company,  463. 
Compensation. 

3.  His  relation  to  mortgagee,  342.  Mort- 
gage. II.  1.     809.  Post,  XVII.  1. 

4.  Liability  for  acta  of  undertenant,  849. 
Ante,  IX. 

5.  Giving  up  possession  to  a  stranger,  879. 
Devise,  III.  1. 

XIV.  Mortgage,  342.    Mortgage,  II.  1.    809, 
Post,  XVII.  1. 

XV.  Third  persons. 

1.  Trespass  by :  plea  of  fraudulent  removal, 
467.    Plea,  VII. 

2.  Plea  of  payment  to  mortgagee,  809. 
Post,  XVII.  1. 

3.  Giving  up  possession  to,  879.  Devise, 
III.  1. 

XVI.  Estoppel. 

1.  By  acquiescence  in  payment  of  rent  under 
an  order  obtained  in  an  amicable  suit, 
255.    Statute,  XXIIL 
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2.  By  permitting  mortgagor  in*  possession  to 
lease,  342.    Mortgage,  II.  1. 

3.  In  ejectment,  662.    Ejf.ctmeni,  IL 

XVII.  Pleading. 

1.  Payment  to  mortgagee. 

To  an  avowry  for  rent  the  tenant  may  plead 
payment  of  it  to  a  mortgagee,  to  wham  the 
premises  had  been  mortgaged  in  fee  before 
the  demise  to  the  plaintiff,  and  who  bad  de- 
manded payment  from  the  plaintiff,  and 
threatened  "  to  put  the  law  in  force"  in  ease 
of  refusal.  Such  plea  is,  in  substance,  a 
plea  of  payment,  and  not  of  nil  habiut  in 
Unementu,  nor  of  eviction :  and  where  the 
plea  set  out  the  facta  at  large,  and  concluded 
et  tie  rient  in  arrert,  with  a  verification,  held, 
that  it  was  not  specially  demurrable  on  the 
ground  that  it  amounted  to  a  plea  of  rient  in 
arrere  and  should  have  concluded  to  the 
country.     Johnson  v.  Jones,  809 

2.  Payment  to  superior  landlord,  245.    Pay- 
ment, V.  2. 

3.  Plea  of  fraudulent  removal,  457.     Plea, 
VIL 

LEASE. 
I.  Custom  to  demise,  339.     Copthold,  II. 
IL  By  ecclesiastical  person,  556.  Curate,  III. 
ILL  See  also  Landlord  and  Tenant. 

LEASEHOLD. 
Devise  of,  719.    Devise,  L  1. 

LEGAL  ESTATE. 

Of  charity  lands,  when  vested  in  parish  offioera, 
255.    Statute,  XXIIL 

LETTER. 

I.  For  payment  of  money,  375.  Bankrupt,  1. 1. 

II.  Letters  of  pardon,  731,  784.    Habeas  Cor- 
pus, I. 

LIABILITY. 

I.  To  costs,  7U.     Poor,  XIV. 

II.  As  servant,  487.    Evidence,  II.  3. 

IIL  Of  husband  for  debts  of  wife,  868.    In- 
solvent, IL 

LIBEL. 

L  In  a  proceeding  of  the  House  of  Commons,  1, 

122.    Parliament. 
IL  Whether  sale   makes  any  difference,  149. 

Parliament. 

III.  What  is  not  libellous  per  se,  282.    Post, 
IV. 

IV.  Pleading. 

Effect  of  the  innuendo. 

A  declaration  for  libel  alleged,  without 
any  material  introductory  averment,  that  de- 
fendant had  published  of  and  concerning 
plaintiff  the  false,  scandalous,  and  defamatory 
libel  fallowing,  vis.:  "Notice,— any  person 
giving  information  where  any  property  may 
be  found  belonging  to  H.  6.  (meaning  the 
plaintiff),  a  prisoner  in  the  King's  Bench 
prison,  but  residing  within  the  rules  thereof, 
•ball  receive  5  per  cent  upon  the  goods  re- 
covered, for  their  trouble,  by  applying  at  Mr. 
L./'  Ac,  (moaning  the  defendant,  and  mean- 


ing that  the  plaintiff  bad  been  and  was  guilty 
of  concealing  his  property  with  a  fraudolcal 
and  unlawful  intention).  Held,  on  general 
demurrer,  that  the  innuendo,  unsupported 
by  any  prefatory  averment,  was  too  large; 
and  that  the  words,  in  themselves,  were  not 
actionable.     OomperU  v.  Levy,  2S2 

V.  See  also  Slander. 

LIBERTY. 
Habeab  Corpus.    Parliament. 

LICENSE. 
L  To  demise,  339.    Copyhold,  IL 
II.  As  stipendiary  curate,  468.    Justice,  L 

LIFE. 

L  What  words  pass  leaseholds  for  lives,  719. 

Devise,  I.  1. 
II.  Estate.    Estate,  IL 

LIMITATION. 

I.  Statutes  of.    Statute,  VHX 

II.  Of  claims,  by  rules  of  savings'  bank,  729. 
Savings'  Bank,  I. 

LIS  PENDENS. 
When  no  plea,  268.    Arrest,.  IL 

LOCAL  ACT. 
Statute  XXXVIIL  to  XLIIL 

LONDON. 

By  laws  of  the  Turners'  Company,  356.  Cor- 
poration, III. 

LORD. 
Of  manor.    Copthold. 

LOT. 
Appointment  by,  699.    Arbitration,  ILL 

MAGISTRATE. 
Justice. 

MAINTENANCE. 

I.  Order  of,  682.    Poor,  XVI.  2. 

II.  Of  bastard,  619.    Poor,  XVI.  1. 

IIL  Costs  not  ordered  again  Ft  instigator  of 
trespasses  leading  to  a  criminal  informatioe, 
704.    Trespass,  IV.  1. 

MALICE. 
I.  When  admitted  by  pleading  over,  268.  Ar- 
rest, IL 
IL  When  a  ground  of  action,  268.  Arrest,  IL 

MALICIOUS  ARREST. 
Arrest,  IL 

MALICIOUS  TRESPASS. 
Trespass,  IV. 
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MANDAMUS. 

I.  When  granted. 

1.  To  replace  a  name  on  burgess  list,  670. 
Statute,  XXXIV.  1. 

2.  Though  the  list  sought  to  be  corrected  is 
no  longer  in  operation,  670.  Statute, 
XXXIV.  1. 

3.  To  justice  to  commit  putative  father  of 
bastard,  682.     Poor,  XVI.  2. 

II.  When  not  peremptory  in  the  first  instance, 

670.    Statute,  XXXIV.  1. 

III.  When  refused. 

1.  To  lord  of  manor  to  grant  license,  339. 
Copyhold,  II. 

2.  To  justice  to  do  a  judicial  act,  540.  Cer- 
tiorari, II.  1. 

3.  To  do  an  act  interfering  with  a  statutory 
protection,  540.     Certiorari,  II.  1. 

4.  To  do  an  act  which  the  party  has  no  power 
to  do,  540.     Certiorari,  II.  I. 

5.  When  leading  to  no  result,  729.  Sayings' 
Bank,  I. 

IV.  Direction.  670.    Statute,  XXXIV.  1. 

MANOR. 
Copyhold.    Game. 


MARRIAGE. 
Baron  and  Feme. 

MASTER  AND  SERVANT. 
I.  Contract 

1.  Must  be  mutual. 

B.  contracted  in  writing  to  work  for  plain- 
tiff in  his  trade,  and  for  no  other  person, 
during  twelve  months,  and  so  on  from  twelve 
months  to  twelve  months,  until  B.  should  give 
notice  of  quitting. 

Held,  that  such  agreement  was  invalid 
under  stat.  29  C.  2,  o.  3,  s.  4,  for  want  of 
mutuality. 

And  that  this  objection  might  be  taken  by 
the  defendant  in  an  action  by  plaintiff  for 
harbouring  B.,  who,  as  plaintiff  alleged,  had 
quitted  him  without  proper  notice,  fyke*  v. 
Dixon,  693 

2.  Within  Statute  of  Frauds,  693.     Ante,  1. 

3.  When  stranger  may  object  to  invalidity, 
693.     Ante,  1. 

XL  Causes  of  dismissal. 

If  a  clerk,  retained  at  a  salary  to  manage 
a  mercantile  business,  declares  that  he  is  a 
partner,  and  will  transact  the  business  as 
such,  the  employer  may  immediately  dismiss 
him.  Although  the  party  has  not  committed 
any  other  act  of  misconduct,  nor  refused,  in 
terms,  to  go  on  as  clerk.     Amor  v.  Fearon, 

548 

IIL  I.  Servant  or  tenant,  662.  Ejectment,  II. 
2.  Occupation  as  servant,  824.     Poor,  XI.  5. 

IV.  Servant  when  an  incompetent  witness,  487. 
Evidence,  IL  3. 

V.  Action  for  harbouring,  693.    Ante,  I.  1. 

MATERIALITY. 
Of  issue,  499.    Plea,  IV.  2. 


MAXIMS. 
Fortius  contra  proferentem,  314.  Shipping,  1. 1« 

MAYOR. 
Municipal  Corporation. 

MEANS. 
Statement  of  fraudulent,  686.    Conspiracy. 

MERGER. 
Of  remedies,  288.    Sheriff,  IIL 

MIDDLESEX. 
County  rate,  540.     Certiorari,  II.  1. 

MISCHIEF. 
Malicious,  704.    Trespass,  IV.  1. 

MISCONDUCT. 
Of  servant,  548.    Master  and  Servant,  IL 

MISNOMER. 

• 

Of  defendant. 

I.  Sheriff,  how  affected. 

Declaration  against  a  sheriff  for  taking  in- 
sufficient bail,  Ac,  alleged  a  capias  again?t 
Frederick  S.  by  the  name  of  William  S.,  and 
an  arrest  under  it  by  defendant,  and  that  Fre- 
derick S.  was  known  as  well  by  the  name  of 
William,  as  Frederick,  whereof  defendant  had 
notice ;  and  that,  before  the  debt  accrued,  ho 
had  often  admitted  to  plaintiff  that  he  was 
known  by  the  name  of  William,  whereof  do  • 
fendant  had  notice  at  the  time  of  arrest. 
Plea,  that,  at  the  time  of  the  arrest,  Fre- 
derick S.  was  not  known,  nor  had  defendant 
notice  that  he  was  known,  as  well  by  ton 
name  of  William  as  Frederick ;  and  that  de- 
fendant arrested  Frederick  S.  on  the  falsn 
information  of  plaintiff's  agent,  that  he  was 
the  William  S.  described  in  the  writ;  and 
that  Frederick,  being  so  arrested,  did  not  ad- 
mit himself  to  be  William  S.,  Ac  Verifica. 
tion. 

Held,  that  the  averment,  in  the  declara- 
tion, of  the  frequent  admissions  by  Frederick 
S.  was  superfluous,  and  mere  matter  of  evi- 
dence ;  that  so  much  of  the  plea  ns  denied 
that  Frederick  S.  was  known  as  well  by  one 
name  as  the  other,  and  that  defendant  had 
notice  thereof,  was  a  complete  answer,  and 
ought  to  have  concluded  to  the  country ;  and 
that  the  rest  of  it  was  immaterial  and 
redundant,  and  ground  of  special  demurrer ; 
but  that  the  plea  was  good  on  general  de- 
murrer. 

Quare,  whether  the  use  of  a  wrong  name, 
on  a  single  occasion,  by  the  party  arrested, 
will  support  an  allegation  that  he  was 
known  by  that  name  ?  Bruntkill  v.  Bobert- 
son,  840 

II.  Pleading,  840.    Ante,  I. 

MISTAKE. 

I.  Assent  under,  699.    Arbitration,  III. 

II.  In  supposition  that  the  party  filled  a  parti.. 
\     ticular  character,  654.    Game. 
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Remittance,  607. 


MONEY. 
Agent,  III.  2. 


MONEY  HAD  AND  RECEIVED. 
Assumpsit,  II. 

MONEY  PAID. 
Assumpsit,  ILL 


VL  Property. 
Ratability  of,  435. 


Poor,  VL  1. 


MORTGAGE. 

I.  By  assignment- of  bond,  292.     Bond,  L  1. 

II.  Mortgagee. 

1.  His  rights  against  lessee  of  mortgagor  in 

possession. 

Where  a  mortgagor  in  possession  makes  a 
lease,  after  the  mortgage,  reserving  rent,  the 
mortgagee  cannot,  by  merely  giving  the  les- 
see notice  of  the  mortgage,  and  that  princi- 
pal and  interest  are  in  arrear,  and  requiring 
such  lessee  to  pay  the  rent  to  him,  make  the 
lessee  his  tenant,  or  entitle  himself  to  distrain 
for  rent  subsequently  accruing  under  the 
terms  of  the  lease. 

Nor,  if,  after  such  mortgagee's  death,  his 
executors  distrain  for  rent  accrued  before  bis 
death,  but  after  the  notice,  and  avow  upon  a 
holding  by  the  lessee  under  the  terms  of  the 
original  lease,  as  tenant  to  the  mortgagee, 
will  such  avowry  be  supported  by  proof  that, 
after  the  mortgagee's  death,  the  lessee  pnid 
the  executors  rent,  in  sums  and  at  periods 
corresponding  to  the  reservation  in  the  loose, 
and  recognised  them  as  his  landlords  by  let- 
ter: such  a  recognition  not  having  relation 
back  to  the  notice. 

Quaere,  how  far  the  mortgagee  by  his  own 
conduct,  as  by  permitting  the  mortgagor  to 
remain  in  possession  and  to  lense.  without 
interfering,  may  preclude  himself  from  treat- 
ing the  mortgagor  and  his  lessee  as  trespas- 
sers? Evant  v.  Elliott,  342 
2.  Payment  of  rent  to,  809.    Landlord  and 

Tenant,  XVII.  1. 
IIL  Notice  of,  effect  of,  342.    Ante,  II.  1. 
IV.  Attornment  of  lessee,  342.     Ante,  II.  1. 

MOTHER. 
Corroboration  of,  619.    Poor,  XVI.  1. 

MUNICIPAL  CORPORATION. 
L  Qualification  of  burgesses. 

1.  Underletting,  670.     Statute.  XXXIV.  1. 

2.  Distinctness  of  tenement,  .670.     Statute, 
XXXIV.  1. 

II.  Burgess-roll. 

Mandamus  to  mayor  to  insert  name,  670. 
Statute,  XXXIV.  1. 

III.  Mayor. 

Direction  of  mandamus  to,  670.    Statute, 
XXXIV.  1. 

IV.  Quo  warranto,  680.    Statute,  XXXV.  1. 

V.  Borough  rate. 

1.  Whether  it    may  be    retrospective,  871. 
Statute,  XXXIV.  2. 

2.  Appeal  not  given  to  persons  aggrieved  as 
individuals,  S71.    Statute,  XXXIV.  2. 


MUTUALITY. 
Of  contract,  693.    Master  and  Servant,  L  L 

NAME. 

I.  When  not  necessary  in  an  indictment,  686. 
Conspiracy. 

II.  Misnomer,  340.    Misnomer,  L 

III.  Alias  dictus,  840.    Misnomer,  L 

IV.  Evidence  in  support  of  allegation  that 
defendant  was  known  by  a  certain  name,  840 
Misnomer,  L 

V.  Estoppel  as  to,  840.    Misnomer,  L 
VL  Pleading  as  to,  840.    Misnomer,  L 
VII.  Of  things. 

Nomon  collectivnm,  836.    Poor,  XII. 

NAVIGATION. 
Shipping. 

NEGLIGENCE. 

I.  In  return  to  habeas  corpus,  731,  804.  Ha- 
beas Corpus,  L 

II.  Of  agent  or  servant,  487.     Evidence,  IL  3. 

III.  In  taking  note  overdue,  275.    Bills,  IIL 

NEW  ASSIGNMENT. 
L  Abuse  of  distress,  861.    Trover,  L 
II.  In  assumpsit,  after  plea  of  payment,  248 
Payment,  V.  3. 

NON  PROS. 
For  want  of  replication,  505.    Costs,  IIL 

NOTICE. 

I.  JudioiaL 
Of  colonial  proceedings,  731.    Habeas  Cor 

pus,  I. 

II.  Of  particular  facts. 

1.  Of  irregular  appointment  of  umpire,  699. 
Arbitration,  III. 

2.  Of  referee's  decision,  536.    Stakeholder, 
I. 

3.  By  mortgagee  to   lessee  of   mortgagor, 
effect  of,  342.    Mortgage,  II.  1. 

4.  Of  note  being  overdue,  275.    Bills,  US- 
UI. In  pleading.    Pleading,  XV. 
IV.  Legal  notices. 

1.  To  quit    Landlord  and  Tenant,  X. 

2.  Of  application  to  be  examined  for  an  at- 
torney, 728.    Attorney,  L  I. 

5.  Of  action. 
Under  mistaken  supposition  of  defendant 

that  he  was  acting  under  a  statute,  tU. 
Game. 


OBJECTION. 
Time  of  taking,  644.    Landlord  and  Tesaw 
1.5. 

OCCUPATION. 
L  As  tenant  or  servant,  S24.    Poor,  XI.  5. 
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II.  For  a  year,  626.    Poor,  X.  1. 

III.  Beneficial,  828.    Poor,  VL  2. 

IV.  Distinct,  divided,  or  underlet  670.    Sta- 
tute, XXXIV.  1. 

OFFICER. 

I.  Mistaken  supposition  of  acting    as,  654. 
Game. 

II.  Of  r  corporation,  for  the  time  being,  action 
by,  356.     Corporation,  III. 

III.  Parish,  255.    Statute,  XXHT.  901,  911. 
Poor,  I. 

ONUS. 
L  Of  showing  title,  662.    Ejectment,  IL 
IL  Of  proof.    Evidence,  L 


ORDER. 

I.    Of  the  House  of  Commons,  1.      PARLIA- 
MENT. 

IL  Of  court 

Obtained  in  amicable  suit.  255.    Statute. 
XIII. 

III.  Of  sessions. 

Jurisdiction,  how  shown,  619.    Poor,  XVI.  1. 

IV.  Of  removal.     Poor. 

V.  Of  filiation,  619,  682.    Poor,  XVL 

VI.  Of   poor   law    commissioners,    901,  911. 
Poor,  I. 

-VII.  Certiorari.    Certiorari. 

VIIL  For  the  payment  of  money,  375.    Bank- 
rupt, L  1. 

ORDINARY. 

His  consent  when    necessary  to  leases,  556. 
Curate,  ILL 

OVERSEER. 

I.  When  incompetent  as  a  witness,  714.   Poor. 
XIV. 

IL  Assistant    Poor,  L 

OWN  ACT. 

I.  In  not  directing  agent  to  deviate  from  usual 
course,  607.    Agent,  ILL  2. 

II.  After  breach  by  other  party,  508.    Ven- 
dor, I.  1. 

III.  See  also  Estoppel. 


PAPER  BOOK. 
What  set  out  in,  499  n. 

PARDON. 

L  Conditional,  731,  784.    Habeas  Corpus,  L 

IL  Letters  of,  what  they  must  show,  731,  784. 
Habeas  Corpus,  L 

III.  Whether  in  the  particular  case  equivalent 
to  attainder,  731,  784.     Habeas  Corpus,  I. 

IV.  Under  act  of   colonial    legislature,  731. 
Habeas  Corpus,  I. 


PARENT  AND  CHILD. 
Poor,  XVI. 

PARISH. 
L  Charity  lands,  255.     Statute,  XXIII. 
IL  Divided  into  tithings,  820.    Highway,  L 
IIL  Officer.     Officer,  III. 

PARLIAMENT. 

I.  Privilege. 

1.  Power  of  the  House  of  Commons  to  order 
publication  of  its  proceedings. 

It  is  no  defence  in  Jaw  to  an  action  for 
publishing  a  libel,  that  the  defamatory  mat- 
ter is  part  of  a  document  which  was  by  order 
of  the  House  of  Commons  laid  before  the 
House,  and  thereupon  became  part  of  the 
proceedings  of  the  House,  and  which  was 
afterwards,  by  orders  of  the  House,  printed 
and  published  by  defendant;  and  that  the 
House  of  Commons  heretofore  resolved,  de- 
clared, and  adjudged,  "that  the  power  of 
publishing  such  of  its  reports,  votes,  and  pro- 
ceedings as  it  shall  deem  necessary  or  con- 
ducive to  the  publio  interests  is  an  essential 
inoident  to  the  constitutional  functions  of 
Parliament,  more  especially  to  the  Commons 
House  of  Parliament  as  the  representative 
portion  of  it. 

On  demurrer  to  a  plea  suggesting  such  a 
defence,  a  court  of  law  is  competent  to  deter- 
mine whether  or  not  the  House  of  Commons 
has  such  privilege  as  will  support  the  plea. 
StockdaU  v.  Hansard,  \ 

2.  How  far  each  house  may  judge  of  its  own 
privileges,*!,  108,  161,  190,  216.     Ante,  1. 

3.  How  far  inquirable  in  other  courts,  1. 
Ante,  1. 

II.  House  of  Commons. 

1.  Power  to  authorize  acts,  1,  107,  161,  165, 
188,  203.     Ante,  LI. 

2.  Whether  a  separate  court,  1,  147,  228. 
Ante,  I.  1. 

3.  Power  to  commit  for  contempt,  1,  126, 
169,  196.     Ante,  I.  1. 

4.  Printing  and  sale  of  proceedings,  1, 150, 
170,204,237.     Ante,  L  1. 

IIL  Court  of,  1,  193.    Ante,  L  1. 

IV.  Low  and  custom  of,  1, 194,  224.  Ante,  1. 1. 

PAROL. 
Exception  to  release  under  seal,  854.    Bills, 

PARTICULARITY. 
L  In  awards.     Arbitration,  VII. 

II.  In  return  to  habeas  corpus,  731.    Habeas 
Corpus,  I.  1. 

III.  In  indictment  for  conspiracy,  686.     Coe- 


PARTICULARS  OF  DEMAND. 

L  Whether  the  declaration  is  only  for  the  ba- 
lance, 245.     Patmkkt,  V.  2. 

IL  See  also,  243.    Payment,  V.  3. 
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PARTNER. 

I.  How  far  bound  by  act  of  copartner. 

Effect  of  receipt  Bigned  by  one  partner,  641. 
Receipt. 

IL  Acts  of  individual  partners. 

1.  Agreement  to  pay  freight  of  goods,  some 
of  tbem  the  separate  property  of  the  indi- 
vidual, 314.     Shipping,  I.  1. 

2.  Signature  in  name  of  firm,  314.   Shipping, 

I.  1. 

3.  Fraud  of  one  partner  on  the  firm,  641. 
Receipt. 

IIL  Evidence  of  several  contract,  314.    Ship- 
ping, I.  1. 

PARTY. 
To  rule. 
What    oonduct   does   not    constitute,    704. 
Trespass,  IV.  1. 

PASSAGE. 

from  colonies  to  penal  settlements,  731,  786. 
Habeas  Corpus,  L  1. 

PAYMENT. 
L  Mode. 

By  remittance  to  credit,  607.    Agent,  III.  2. 

II.  Application  of. 

1.  Equitable  appropriation  or  assignment  of 
funds,  375.    Bankrupt,  I.  1. 

2.  In  pleading,  245,  248.     Post,  V. 

III.  Particular  payments. 

1.  Of  rent  to  mortgagee,  342.    Mortgage, 

II.  1.    809,  Landlord  and  Tenant,  XVII. 
1. 

2.  On  distress  by  superior  landlord,  532. 
Assumpsit,  I. 

3.  Of  note  by  party  primarily  liable,  275. 
Bills,  III. 

4.  Of  rates,  626.    Poor,  X.  1. 

IV.  Effect  of. 

1.  Of  rent,  255.  Statute,  XXIIL  342, 
Mortgage,  II.  1. 

2.  EarneBt  or  part  payment,  508.  Vendor, 
1.1. 

3.  Fraudulent  admission  of,  641.     Receipt. 

4.  When  it  constitutes  the  damage,  633. 
Indemnity,  I. 

V.  Pleading. 

1.  Informal  plea  of,  275.    Bills,  IIL 

2.  Plea  of,  to  what  it  is  to  be  considered  as 
pleaded. 

Declaration  in  debt  for  two  years'  rent,  at 
902.  per  annum,  due  1st  November,  1836;  the 
particulars  of  demand  giving  credit  for  the 
first  of  the  two  years'  rent,  less  16/.  16*.  6d. 
Plea,  as  to  1352.,  parcel  of  the  said  rent,  that 
plaintiff  held  as  tenant  to  C. ;  that,  before  and 
at  the  time  when  the  said  1352.  became  due, 
1352.  was  in  arrear  from  plaintiff  to  C,  who 
claimed  it  of  defendant,  and  defendant  paid 
it  to  C.  to  avoid  a  distress.  Replication,  ad- 
mitting the  payment  to  C,  but  averring  that 
the  sums  paid  by  defendant,  were  deducted 
from  money  due  at  the  time  of  payment  from 
defendant  to  plaintiff,*  and  that,  at  the  com- 
mencement of  the  action,  1352.  was  due  from 
defendant  to  plaintiff,  beyond  the  sum  so  paid. 


Rejoinder,  that  the  sums  were  not  so  de- 
ducted, and  traversing  that  1352.  was  due 
beyond  the  sums  paid. 

Held  (before  the  operation  of  rule  of  Trio. 
1  Vict,  as  to  not  pleading  payments  allowed 
in  particulars  of  demand)  that,  assuming  the 
declaration  to  be  only  for  the  balance  of  1062. 
16*.  6d.  (but  *cmble  contra),  and  the  defend- 
ant as  pleading  to  that  only  (though  the 
Court  considered  that  the  plea  was  really 
pleaded  to  more),  yet  the  replication  denied 
that  the  payments  were  applied  to  that  ba- 
lance, and  the  rejoinder  took  issue  therton; 
and  therefore  plaintiff  might  prove  that  the 
pnyments  applied  to  debts  independent  of  the 
balance,  and  left  the  balance  still  due.  Fer- 
gtuon  v.  Mahon,  245 

3.  Plea  of,  to  all  the  sums  mentioned  in  a 
declaration  whioh  admits  a  part  payment, 
how  applied. 

Assumpsit,   stating  that  defendant   owed ' 
plaintiff  8832.  for  goods  sold  and  delivered; 
but  that,  although  he  has  paid  664/.,  the  resi- 
duo  is  unpaid.     The  particular  of  demand 
claimed  a  balance  of  2192. 

Plea,  payment  to  the  amount  of  all  the 
moneys  mentioned  in  the  declaration.  Repli- 
cation, new  assigning,  as  to  so  much  of  the 
plea  as  relates  to  1752.,  parcel  of  the  moneys 
in  the  declaration  mentioned,  that  the  action 
is  brought,  not  for  a  part  of  the  cause*  of 
action  mentioned  in  the  plea,  to  the  amount 
of  1752..  in  respect  of  whioh  defendants  paid 
plaintiffs  a  part  of  the  sums  in  that  plea  men- 
tioned, viz.  1752.,  but  for  breach  of  a  promise 
to  pay  plaintiffs  another  and  a  different  8am, 
viz.  1752.,  part  of  the  moneys  rn  the  first 
count  mentioned,  and  in  which  defendant  was 
indebted  to  plaintiff  as  there  mentioned,  fur 
goods  sold  and  delivered  between  June  1st, 
1836,  and  December  20th,  1837  ;  which  pro- 
mise was  made  as  in  the  declaration  men- 
tioned, and  is  different  from  the  promise  to 
pay  the  1752.  so  paid  to  plaintiffs,  and  the 
causes  of  action  in  respect  thereof.  And,  at 
to  the  residue  of  the  causes  of  action  in  the 
declaration  mentioned,  that  defendant  did  not 
pay  the  residue  of  the  sums,  Ac. 

Rejoinder.  1.  Payment  of  all  the  moneys 
claimed  by  the  new  assignment  Traver**, 
and  issue  thereon.  2*.  That  tho  promise  men- 
tioned in  the  declaration,  as  to  1752.,  is  not  a 
different  cause  of  action  from  the  promise  to 
pay  1752.  so  paid  to-plaintiffs,  and  the  causes 
of  action  in  respect  thereof.     Issue  thereon. 

On  the  trial,  plaintiffs  proved,  among  other 
demands  (not  available  in  this  action),  goods 
supplied  to  the  amount  of  3702.,  and  pajmenH 
to  the  amount  of  3122.,  leaving  a  balance  not 
in  point  of  fact  covered  by  the  payment  of 
1 752.  admitted  in  the  replication.  Verdict  for 
plaintiff,  582. 

Motion  for  a  nonsuit,  on  the  ground  that 
the  declaration  claimed  only  a  balance  of 
2192. ;  that  the  first  plea  related  to  that  only; 
that  the  replication  admitted  a  payment  of 
1752.;  that  the  plaintiff's  claim,  therefore,  on 
the  record,  wos  only  for  the  difference  between 
that  sum  and  2192. ;  and  that  defendants  had 
proved  payment  of  3122. 

Held,  that  plaintiff  waa  entitled  to  recover. 
For, 

(1.)  That  the  plea  of  payment  was  sot 
confined  to  the  balance. 

(2.)  That  the  admission,  in  the  new  assign* 
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stent,  of  1757.  having  been  paid,  was  not  an 
admission  of  payment  in  respect  of  the  balance 
of  219/. ;  but  whs,  by  the  language  of  the  new 
assignment,  a  virtual  allegation  that  the  1752. 
was  part  of  the  604/.  admitted  in  the  declara- 
tion to  have  been  paid.     AUton  v.  Mills,  248 

4.  Of  payments  allowed  in  particulars  of  de- 
mand, 245,  24S.     Ante,  2,  3. 

5.  Conclusion  to  pica  of,  809.  Landlord 
and  Tenant,  XVII.  1. 

6.  Replication  and  issue  on  the  balance  to 
which  the  payments  were  applied,  245. 
Auto,  2. 


Justice  of  the. 


PEACE. 
Justice. 


PENAL  ACTION. 
P.  468.    Justice,  L 

PENALTIES. 

Who  may  sue  for,  under  by-law,  350.    Cor- 
poration, IIL 

PENDENTE  LITE. 
Lit  pendent.    Statute,  XXXV.  1. 

PERPETUAL  CURATE. 
Curate. 

PLEA. 

L  Separate  pleas,  when  required,  457.    Post, 
VII. 

XL  Commencement. 

Answer  as  to  part  only,  499.    Post,  IV.  2, 
80 1.    Trover,  L 

III.  Conclusion  "  et  sic,"  809.    Landlord  and 
Tenant,  XVII.  1. 

IV.  General  properties. 

1.  Need  not  meet  an  objection  that  must  be 
replied  or  now  assigned,  861.    Trover,  I. 

2.  Bad  as  tendering  an  immaterial  issue. 
Where  defendant  in   an  action   of   debt 

pleads,  1.  As  to  all  but  a  parcel  of  the  sum 
claimed,  that  he  never  was  indebted :  2.  As  to 
such  parcel,  that  defendant  was  indebted  in 
no  more,  and  that  the  same  was  recoverable 
in  a  court  of  requests  having  exclusive  juris- 
diction. Scmble,  that  such  second  plea  may 
commence  as  an  answer  to  part  only  of  the 
declaration,  and  need  not  be  pleaded  to  the 
whole. 

Where  such  court  of  requests  has  exclusive 
jurisdiction  of  debts  up  to  a  certain  amount, 
the  plea  must  state  in  terms  that  defendant 
was  not  indebted  beyond  that  amount.  It 
is  not  sufficient  to  allege  that  he  was  not  in- 
debted in  beyond  a  smaller  sum,  which  is 
specified : 

For  a  plea  must  be  shaped  so  that  the 
averments,  if  traversed,  will  bo  material  and 
conclusive  whether  found  fur  plaintiff  or  de- 
fendant; and  this  averment  would  not  be  so, 
if  found  for  the  plaintiff.  Burrotiyhi  v.  Hodg- 
4on,  499 

V.  To  what  pleaded,  245,  248.    Payment,  V. 
2,3. 


VI.  General  issue. 

1.  Defence  not  available  undor,  926.  Inter- 
lineation, I. 

2.  What  does  not  amount  to  the,  861. 
Trovsr,  I. 

VII.  In  justification. 
How  to  be  restricted. 

In  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  bouse  and  taking  his 
goods,  a  special  plea,  justifying  an  entry  to 
seize  goods  fraudulently  removed  by  the  de- 
fendant's tenant,  Bhould  be  confined  to  the 
breaking  and  entry;  and  the  property  in 
the  goods  should  be  traversed  in  a  separate 
plea. 

Qucere,  whether,  in  trespass  de  bonis,  Ac,  a 
special  plea,  showing  property  in  another, 
gives  sufficient  implied  colour  to  the  plaintiff, 
if  it  distinctly  admits  his  possession.  Fletcher 
v.  AluriUier,  457 

VIIL  Construed  according  to  the  meaning 
of  words  at  the  time  of  pleading,  406.  Cus- 
tom, IV.  I. 

IX.  Puis  darrein  continuance,  505.  Costs, 
IIL 

X.  What  set  out  in  paper  book,  499  n. 
XL  Particular  pleas. 

1.  Bankruptcy  of  plaintiff,  292.     Bond,  I.  1. 

2.  Bona  fide  purchase  two  months  before 
bankruptcy,  303.    Pleading,  XXIV.  1. 

3.  Custom  for  victuallers  to  set  up  booths  at 
a  fair,  406.     Custom,  IV.  1. 

4.  Distress  damage-feasant,  861.    Trover,  I. 

5.  Eviction,  809.  Landlord  and  Tenant, 
XVII.  1. 

6.  Disoharge  of  feme  covert  under  the  In- 
solvent Debtors'  Act,  868.    Insolvent,  II. 

7.  Second  judgment  recovered  against  third 
party,  288.     Sheriff,  III. 

8.  Judgment  recovered,  whon  no  estoppel, 
508.     Vendor,  I.  1. 

9.  Lis  pendens,  when  no  plea  in  case  for  se- 
cond arrest,  268.     Arrest,  II. 

10.  Nil  habuit  in  tene mentis,  809.     Laxd- 
*   lord  and  Tenant,  XVII.  1. 

11.  That  supposed  libel  was  published  under 
order  of  the  House  of  Commons,  1,  164, 
204.     Parliament,  I.  1. 

12.  Payment,  245,  248.     Payment,  V.  2,  3. 

13.  Payment  by  party  primarily  liable,  275. 
Bills,  III. 

14.  Payment  of  rent  to  mortgagee,  809. 
Landlord  and  Tenant,  XVIL  1. 

15.  Re-entry  after  an  illegal  lease,  857. 
Landlord  and  Tenant,  I.  7. 

16.  Release  to  party  jointly  liable,  854.  Bills, 
VII.  1. 

17.  Remittance  to  plaintiff's  credit,  607. 
Agent,  IIL  2. 

IS.  Riens  in  arrere,  809.     Landlord  and 

Tenant,  XVIL  1. 
19.  Westminster  Court  of  Requests  Act,  499. 

Ante,  IV.  2. 

PLEADING. 

L  Confession  and  avoidanoe. 

1.  When  complete,  303.     Post,  XXIV.  1. 

2.  What  not  a  confession  of  property,  457. 
Plea,  VII. 

3.  What  confesses  a  conversion,  861.  Trover, 
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4.  Interlineation  must  be  so  pleaded,  928. 
Interlineation,  I. 

II.  Admission  on  the  pleadings,  generally.  Evi- 
dence, IX. 

III.  Admission  by  pleading  over  or  demurring. 

1.  Malice,  268.     Arrest,  II. 

2.  Intent  of  words,  286  n.    Slander,  IL 

3.  TiUe  of  assignees,  303.     Post,  XXIV.  1. 

IV.  Duplioity. 

1.  By  traversing  after  a  complete  confession 
and  avoidance,  303.     Post,  XXIV.  1. 

2.  By  denying  two  material  allegations,  854. 
BilCb,  VII.  1. 

V.  Answer  to  the  whole. 

A  pleading  need  not  meet  what  must  be  re- 
plied on  the  other  side,  861.    Trover,  I. 

VI.  General  pleading. 
Malice,  268.    Arrest,  IL 

VII.  Argumentativeness. 

1.  P.  275.    Bills,  III. 

2.  Denial  of  property,  457.     Plea,  VII. 

3.  When  cured  by  conclusion  "etsic,"  809. 
Landlord  and  Tenant,  XVII.  1. 

4.  What  not  an  argumentative  deniol  of  plain- 
tiff's possession,  861.    Trover,  L 

VIII.  Positiveness,  809.    Landlord  and  Ten- 
ant, XVII.  1. 

IX.  Evidence. 

P.  275.    Bills,  III.     840,  Misnomer,  I. 

X.  Departure. 

Whether  by  replication  of  new  promise  to 
plea  of  release  of  a  party  jointly  liable,  854. 
Bills,  VII.  1. 

XL  Inconsistency,  303.    Post,  XXIV.  1. 

XII.  Colour. 

Whether  implied  by  admitting  possession, 
457.     Plea,  VII. 

XIII.  Pleadings  must  show  jurisdiction,  499. 
Plea.  IV.  2. 

XIV.  Allegations  necessary  to  show  defendant's 
act  to  be  wrongful. 

1.  Second  arrest,  268.    Arrest,  II. 

2.  Prefatory  averment*  to  show  words  to  be 
libellous  or  slanderous,  282.  Libel,  IV. 
286  n.    Slander,  II. 

XV.  Notice. 

Allegation  of,  when  not  equivalent  to  allega- 
tion of  request,  298.    Guarantee,  II. 

XVI.  Scienter. 

Malice,  268.  Arrest,  II.  840,  Misnomer, 
I. 

XVII.  Request    Request. 

XVIII.  Profert.    Profert. 

XIX.  Inducement. 

1.  Profort  not  required,  292.    Bond,  I.  1. 

2.  To  special  traverse,  303.    Post,  XXIV.  1. 

XX  Amount 
Must  be  alleged  so  that  if  traversed  it  will  be 
material  if  found  for  either  party,  499. 
Plea,  IV.  2. 

XXI.  Materiality. 

1.  Plea  bad  as  tending  to  an  immaterial  issue, 
499.    Plea,  IV.  2. 

2.  Traverse  of  allegation  that  a  former  defend- 


ant was  as  well  known  by  one  name  at 
another,  840.     Misnomer,  I. 
3.  Immaterial  traverse,  303.    Poet,  XXIV.  1. 

XXII.  Traversable  allegation. 

Not  mere  conclusion  of  law,  292.  Bond, 
L  1. 

XXIII.  What  must  be  traversed. 

1.  Property  in  goods,  when,  457.  Plea, 
VII. 

2.  Not  superfluous  allegations,  840.  Mis- 
nomer, I. 

XXIV.  Special  traverse. 

1.  The  inducement  must  not  contain  a  com- 
plete confession  and  avoidance. 

Trover  by  assignee  of  bankrupt  for  goods 
of  the  plaintiff  as  assignee,  laying  a  conver- 
sion by  three  defendants,  G..  R.,  and  P. 

Plea  by  defendants  R.  and  P.,  that  after 
the  bankruptcy,  and  two  calendar  months 
before  the  fiat,  the  plainliff,  as  assignee,  to 
wit,  by  the  relation  of  his  title  to  the  act  of 
bankruptcy,  though  not  then  appointed  as- 
signee, was  owner,  and  entitled  to  the  pos- 
session, of  the  goods,  and  tho  bankrupt  was 
possessed  of  them  subject  to  such  title  of  the 
plaintiff;  that  two  calendar  months  before 
the  fiat,  the  defendant  R.  bona  fide  bought 
of  the  bankrupt  who  then  bona  fide  sold  and 
delivered  to  R.,  the  said  goods  at  a  reasonable 
price,  and  that,  at  the  time  of  the  sale,  neither 
of  the  defendant*  had  notice  of  any  prior  act 
of  bankruptcy ;  whereby  R.  became  possessed 
of  the  goods  as  of  his  own  property,  and  that 
he,  being  so  possessed,  and  P.,  as  his  servant 
converted  them ;  which  is  the  same  griev- 
ance, Ac,  without  rtt«,  that  at  the  time  of  the 
said  conversion,  the  goods  were  tho  property 
of  the  plaintiff  as  assignee.  Conclusion  to 
the  country. 

Held,  on  special  demurrer  to  the  plea,  that 
the  introductory  part  of  it  confessed  and 
avoided  the  declaration,  and  the  traverse  was 
therefore  idle. 

Qttcere,  whether  the  plaintiff  might  have 
treated  the  traverse  as  immaterial,  and  pleaded 
over  ?    Ptanon  v.  Roger;  303 

2.  Pleading  over  to  inducement,  303.  Ante, 
1. 

XXV.  Commencement,  499.  Plea,  IV.  2.   861, 
Trover. 

XXVI.  Conclusion.    Conclusion. 

XXVII.  Declaration.    Declaration. 

XXVIII.  Plea.    Plea. 

XXIX.  New  assignment    New  Assignitent. 

XXX.  Replication.    Replication. 

XXXI.  Demurrer.    Demurrer. 

XXXII.  In  particular  cases. 

1.  See  Plea,  XI. 

2.  Application  of  payments,  245,  248.  Pat- 
ment,  V.  2,  3. 

3.  By  endorsee  against  one  of  several  makers 
of  a  note  after  release  to  another  of  them, 
864.    Bills,  VIL  I. 

4.  After  payment  of  rent  to  mortgagee,  809. 
Landlord  and  Tenant,  XVII.  1. 

5.  On  guarantee.    Guarantee. 

6.  In  debt  on  bond  by  bankrupt  obligee  for 
the  benefit  of  creditor  claiming  under  an 
assignment  before  the  bankruptcy,  291. 
Bond,  L  1. 


Index. 


543 


7.  In  ease  for  second  arrest,  268.  Abrbst, 
II. 

8.  Libel  and  slander  ;  innuendo,  282.  Libkl, 
IV.     286  n.,  Slandbu,  II. 

9.  In  case  for  false  return,  288.  Sheriff, 
III. 

10.  In  action  against  sheriff  for  taking  in- 
sufficient bail  on  arrest  by  wrong  name, 
840.     Misnomer,  I. 

11.  Trespass  for  seising  goods  after  fraudu- 
lent removal,  457.     Plea,  VIL 

PLEADING  (CRIMINAL). 
P.  686.    Conspiracy. 

PLEADING  OVER. 
Pleading,  III. 

POOR. 
I.  Poor  law  commissioners. 

1.  Power  to  direct  guardians  to  appoint  col- 
lector of  poor  rates. 

Whore  the  poor  law  commissioners,  by 
order  under  stat  4  £  5  W.  4,  c.  76,  s.  26,  form 
several  parishes  into  a  union,  but  the  parishes 
are  not  united  for  the  purpose  of  rating,  and 
one  of  the  parishes,  before  the  issuing  of  such 
order,  has  been  governed  by  a  local  act, 
which  directed  that  the  vestrymen  of  such 
parish  should  assess  And  lay  the  poor  rates, 
and  appoint  a  collector, 

Held,  that  the  poor  law  commissioners 
cannot,  by  order  made  under  stat.  4  A  5  W. 
4,  c.  76,  s.  46,  direct  the  guardians  to  appoint 
a  collector  of  poor  rates  for  such  parish.  Be- 
gina v.  Poor  Law  Comminionere,  901 

2.  Where  the  poor  law  commissioners,  by 
order  under  stat  4  A  5  W.  4,  s.  26,  form 
several  parishes  into  a  union,  but  not  for 
the  purpose  of  rating,  they  cannot,  by  order 
under  sect.  46,  appoint  a  collector  of  poor 
rates  for  any  parish  or  parishes  of  such 
union.   Begina  v.  Poor  Law  Commu$ionert, 

911 

3.  Certiorari  to  bring  their  orders  up,  901, 
911.    Ante,  1,  2. 

JX  Unions. 

When  imperfect,  901,  911.     Ante,  L  1,  2. 

III.  Government  under  local  acts.    See  901. 
Ante,  I.  1. 

17.  Parish  property. 

1.  Distinction  between  trusts  for  the  poor 
generally,  and  trusts  partially  in  aid  of  the 
parish  funds,  255.     Statute,  XXIII. 

2.  In  whom  vested,  255.    Statute,  XXIII. 

V.  Parish  officer. 

1.  Incompetency  of  overseer,  714.  Post, 
XIV. 

2.  Collector  of  rates,  901,  911.     Ante,  I.  1,  2. 

3.  Assistant  overseer,  911.     Ante,  I.  2. 

VI.  Poor  rate  generally. 

1.  Union  for  purposes  of,  901,  911.  Ante, 
I.  1,  2. 

2.  Time  of  making,  Ac,  626.     Post,  XI.  1. 

VII.  Persons  and  property  rateable. 

1.  Property  held  for  public  purposes. 

Where  a  municipal  corporation  had  been 
rateable  and  rated  to  the  relief  of  the  poor, 
in  respect  of  town  and  anchorage  dues,  be- 


foro  ttnt.  5  A  6  W.  4,  c.  76  (for  the  Regula- 
tion of  Municipal  Corporations): 

Held,  that  sect.  92  of  that  act,  by  appro- 
priating all  the  corporate  funds  to  purposes 
of  a  public  nature,  exempted  the  above  dues 
from  further  rateability.  Begiua  v.  Liverpool, 
Mayor,  <fcc,  435 

2.  Where  persons  have  a  private  interest. 

A  company,  incorporated  hy  stat  (57  G.  3, 
o.  lviii.),  for  rebuilding  a  puolic  bridge,  was 
enabled  to  raise  a  capital  stock  by  shares, 
with  the  usual  powers  of  mortgaging  tolls, 
Ac.  The  dividends  were  limited  to  7}  per 
cent  on  the  shares;  and  the  excess  was  to 
be  applied  to  paying  off  the  subscribed  capital, 
and  to  raising  a  fund  for  discharging  mort- 
gage debts,  Ac,  and  repairing  the  bridge ; 
after  which  the  tolls  were  to  cease.  The  tolls 
were  in  fact  absorbed  by  the  payment  of 
interest  to  mortgagees,  the  liquidation  of 
debts,  and  the  expense  of  repairs,  leaving 
nothing  for  the  payment  of  any  interest  or 
dividend  to  the  shareholders.  Held,  that  the 
company  was  rateable  to  the  relief  of  the 
poor  in  respect  of  the  bridge  and  the  land 
occupied  by  it  Begina  v.  Black/Hare' 
Bridge  Company,  828 

3.  Interest  that  of  commoners  only. 

By  immemorial  user,  and  grants  of  various 
dates  by  the  lords  of  the  soil  to  the  corpora- 
tion of  A.,  the  freemen  of  A.  and  their 
widows  were  entitled  to  have  common  of 
pasture  and  turbary  in  A.  moor,  pnying  a 
fixed  rent,  and  to  cut  peat,  furzes,  and  brush- 
wood, with  liberty  to  get  limestone,  shite,  and 
freestone,  to  dig  clay,  burn  bricks,  take  flags, 
whins,  and  wattles,  to  dig  and  take  sand, 
gravel,  and  marl  for  the  use  of  the  freemen 
in  certain  parts  of  the  moor,  and  to  erect 
limekilns  and  herds'  houses  where  the  lord's 
bailiff  and  tho  corporation  should  think  fit. 
The  corporation  made  by-laws  to  regulate 
tho  stints,  appointed  moor  grieves  to  enforce 
them  by  distress,  Ac,  and  persons  to  hoe 
and  burn  whins,  gather  stones,  and  drain  and 
sow  grass.  The  lord  of  the  soil  had  a  right 
to  grant  licenses  to  make  bricks,  get  clay, 
make  washpools,  and  win  ironstone,  coals, 
and  limestone,  but  not  to  grant  the  herbage 
of  the  moor ;  nor  did  he  depasture  cattle 
there  :  Held,  that  the  interest  of  the  freemen 
was  substantially  that  of  commoner*  only, 
and  that  the  corporation  was  not  rateable  to 
the  poor  in  respect  thereof.  Begina  v.  Aln- 
wick, Chamberlains ,  dec,  444 

4.  Saleable  underwood. 

A  wood,  consisting  of  oak  growing  from 
old  stools,  with  a  few  ash,  alder,  and  beech 
trees,  had  not  been  felled  for  fifty  years  until 
three  years  before  it  was  rated.  During  the 
last  three  years  the  owner  had  annually  cut 
the  worst  shoots,  selling  the  poles  by  the 
doien  for  colliery  purposes  and  firewood,  and 
the  bark  by  the  ton.  The  wood  was  also  oc- 
casionally wasteweeded  to  improve  the  plan- 
tation. The  sessions  found  that  the  wood 
was  not  saleable  underwood  within  stat.  43 
Elii.  c  2,  and  the  Court  of  Q.  B.  confirmed 
the  order. 

Whether  woods  be  saleable  underwoods 
within  the  statute,  is  a  question  of  fact,  and 
the  Court  of  Q.  B.  will  confirm  the  finding 
of  the  sessions  upon  it,  unless  it  be  evidently 
wrong.     Begina  v.  Narbtrtk  North,  816 
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5.  How  far  dependent  on  mode  of  manage- 
ment, 815.     Ante,  4. 

6.  Rateable  occupation,  444.    Ante,  3. 

VIII.  Appeal  against  rate. 

Finding  of  sessions  when   conclusive,  815. 
Ante,  VI.  4, 

IX.  Removability  of  poor. 
Separation  of  husband  and  wife. 

Where  a  debtor  is  imprisoned  in  the  county 
gaol  in  execution  under  a  Court  of  Requests 
act  (which  authorizes  such  imprisonment  for 
a  limited  time),  and  his  wife  resides  in  the 
parish  where  the  gaol  is  situate,  and  has  oc- 
casional access  to  him  under  the  prison 
regulations,  sho  cannot,  if  chargeable,  be 
removed  from  the  parish ;  for  the  principfe, 
that  husband  and  wifo  shall  not  be  separated 
by  an  order  of  removal,  applies,  notwith- 
standing such  imprisonment  of  the  husband. 
Regina  v.  Stogumber,  622 

X.  Settlement  by  apprenticeship. 
Residence  in  different  parish. 

A  pauper,  apprenticed  to  a  carpenter  in 
parish  S.,  being  disabled  by  an  accident  from 
working  in  his  business,  was  taken  by  his 
master  to  his  (the  apprentice's)  father's  house 
in  parish  M.,  for  the  benefit  of  surgical 
attendance.  He  resided  thoro  forty  days,  and 
during  such  residence  was  employed  by  his 
master  to  sell  tickets  in  a  lottery,  in  which 
the  prizes  were  articles  manufactured  by  the 
master,  and  was  allowed  by  him  1«.  on  each 
ticket  sold,  in  aid  of  his  maintenance  :  Held, 
that  he  gained  a  settlement  in  M.,  although 
the  sale  of  such  tickets  was  illegal,  Regina  v. 
Somcrby,  310 

XI.  Settlement  by  payment  of  rates. 
1.  Since  4  A  5  W.  4. 

Since  the  passing  of  stat.  4  A  5  W.  4,  c. 
76,  s.  G6,  a  person  cannot  gain  a  settlement 
by  renting  and  occupying  a  tenemettt,  unless 
he  has  been  assessed  to  and  paid  the  poor 
rate  in  respect  thereof  for  a  year.  But  he 
may  gain  a  settlement  by  payment  of  rates 
under  stat.  3  A  4  W.  A  M.  c.  11,  s.  6,  if  he 
has  been  assessed  to  and  paid  poor  rate  for 
p.nrt  of  the  year  only,  provided  his  renting 
and  occupation  have  been  such  as  to  satisfy 
etnt.  6  G.  4,  c.  57,  s.  2. 

Pauper  took  a  house  at  a  yearly  rent,  pay- 
able quarterly,  the  tenancy  to  be  determin- 
able at  any  time,  on  a  quarter's  notice.  At 
the  end  of  the  first  quarter  he  paid  the  rent, 
but  said  it  was  too  high,  and  that  he  should 
quit.  The  landlady  said  that,  if  he  would 
romain,  she  would  take  off  10*.  per  quarter, 
which  was  agreed  to,  and  the  agreement 
acted  upon.  Pauper  remained  to  the  end  of 
the  year.  Held,  an  occupation  for  a  year 
under  the  original  yearly  hiring. 

Ten  days  before  the  end  of  the  year,  pauper 
quitted  the  premises  with  his  family,  locked 
up  the  house,  leaving  only  some  few  of  his 
things  in  it,  and  went  into  another  house. 
Ho  likewise  offered  the  key  to  his  landlady, 
but  she  refused  to  accept  it  till  the  end  of  the 
year,  when  he  gave  it  up  to  her  and  paid  the 
full  rent.  Held,  a  sufficient  occupation  by 
the  pauper  for  a  year,  under  slut.  6  G.  4,  c. 
57,  s.  2. 

Where  payment  of  rates  for  a  wholo  year 
is  material,  it  is  no  excuse  for  non-payment 
of  the  last  rate,  that  such  rate,  though  made 


during  the  year,  was  not  published  till  after 
its  expiration.  Regina  v.  Si.  Mary  Kal*u~ 
dar,  025 

2.  What  occupation  sufficient,  626      Ante,  1. 

3.  What  rates,  626.     Ante,  1. 

XII.  Settlement  by  renting  a  tenement 

1.  Since  4  A  5  W.  4,  c.  76,  626.     Ante,  X.  1. 

2.  What  occupation   sufficient,   626.     Ante, 
X.  1. 

3.  Separate    and    distinct,   670.      Statute, 
XXXIV.  1. 

4.  Underletting,  670.     Statute,  XXXIV.  1. 

5.  Occupation  ancillary  to    service,   or  in- 
cidental. 

Pauper,  whose  childron  were  engaged  to 
work  for  three  years  at  a  mill,  removed  with 
his  family  to  a  cottage  rented  by  the  mill 
owner,  C,  for  the  convenience  of  families  so 
employed.  The  bargain  between  him  and 
C.  was,  that  a  stated  weekly  payment  for 
the  use  of  the  cottage  should  be  deducted 
from  the  children's  wages.  Pauper,  who  was 
not  himself  in  the  service  of  C,  continued  to 
occupy  the  cottage  for  sixteen  years,  during 
all  which  time,  and  after  he  quitted  it,  some 
one  or  more  of  his  children  continued  to 
work  at  the  mill.  He  quitted  without  re- 
gular notice,  in  consequence  of  the  sole  of 
the  cottage. 

Held,  that  pauper's  occupation  was  as 
tenant,  and  not  as  servant,  and  was  sufficient 
to  gain  a  settlement.     Regina  v.  BUhopif, 

824 

XIII.  Copy  of  the  examination. 

Under  sect.  79  of  stat  4  A  5  W.  4,  c.  76. 
copies  of  all  the  examinations  touching  the 
settlement  of  a  pauper,  taken  by  the  justices 
upon  making  an  order  of  removal,  must  be 
sent  with  the  copy  of  the  order;  and  the 
omission  of  any  one  examination  is  ground 
of  appeal,  although  it  may  not  contain  the 
evidence  upon  which  the  order  was  in  fact 
founded.     Regina  v.  Outuxll,  836 

XIV.  Grounds  of  appeal. 

All  the  examinations  not  sent,  836.    Ante, 
XII. 

XV.  Hearing  of  appeal.    Evidence. 
Incompetency  of  ovorseers. 

An  overseer  is  not  competent,  by  stat.  54 
G.  3,  c.  170,  s.  9,  or  otherwise,  to  give  evi- 
dence for  his  parish  on  the  trial  of  an  appeal 
against  an  order  of  removal;  whether  the 
evidence  be  tendered  on  the  merits,  or  on  a 
preliminary  point,  as  service  of  notice.  R*- 
gina  v.  Bath,  Ricorder,  714 

XVI.  Finding  of  sessions. 

When  not  conclusive,  444,  453.    Ante,  VI.  3. 

XVII.  Order  of  filiation. 

1.  What  necessary  to  show  jurisdiction. 

An  order  for  maintenance  of  a  bastard 
under  stat  4  &  5  W.  4,  c.  76,  s.  72,  is  bad,  if 
it  allege  that  the  sessions  heard  evidence  in 
corroboration  of  the  mother's  statement,  with- 
out adding  that  the  corroboration  was  in 
some  material  particular.     Regina  v.  Re>*a\ 

619 

2.  Mandamus  to  commit  putative  father  under 
old  law. 

When  an  order  has  been  made  on  a  puta- 
tive father  for  the  payment  of  a  sum  named 
so  long  as  the  bastard  is  chargeable,  a 
magistrate,  under  stat  49  G.  3,  c  68,  a.  3,  is 
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bound  to  enforce  the  order  by  commitment, 
on  proof  that  the  earn  is  in  arrear  and  the 
child  chargeable ;  and  he  has  no  jurisdiction 
to  inquire  whether  the  sum  is  too  large,  or 
whether  it  is  likely  to  be  all  applied  to  the 
maintenance  of  the  child.     Reyina  v.  Codd, 

682 

S.  Application  of  payments,  682.    Ante,  2. 

POOR-RATE. 
Poor,  V.  to  VII. 

positiveness. 

In  pleading,  809.     Landlord  and  Tenant, 
XVII.  1. 

POSSESSION. 

I.  When  a  sufficient  title,  662.    Ejectment, 
II. 

II.  Adverse,  662.    Ejectment,  II. 

III.  Under  illegal  contract,  857.    Landlord 
and  Tenant,  I.  7. 

IV.  By  undertenant,  849.     Landlord  and 
Tenant,  IX. 

V.  Tender  of,  849.    Landlord  and  Tenant, 
IX. 

VL  Effect  of  admitting,  457.    Plea,  VIL 

POSTPONEMENT. 
Of  vesting,  582.    Detisb,  IV. 


POWER. 
L  Exercise. 

What  the  attestation  must  show. 

Lands  were  limited  to  such  uses,  Ac,  as  L. 
should  appoint  by  her  last  will  and  testament 
in  writing,  to  be  by  her  signed,  sealed,  and 
published,  in  the  pretence  of,  and  attested  6y, 
three  or  more  credible  witnesses.  L.  signed  and 
sealed  an  instrument  (bofore  stat  7  W.  4  and  1 
Vict.  c.  26)  containing  an  appointment,  com- 
mencing thus : — "  I,  L.,  do  publish  and  declare 
this  to  be  my  last  will  and  testament;"  and 
ending  thus : — "  I  declare  this  only  to  be  my 
last  will  and  testament  In  witness  whereof  I 
have  to  this  my  last  will  and  testament  set 
my  hand  and  seal,  the  12th  day,  Ac."  The 
attestation  was  as  follows :—"  Witness  C.  B., 
E.  B.,  A.  B." 

Held,  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Q.  B., 
not  a  good  execution  of  the  power. 

Per  Vaughan,  J.,  Parke,  B.,  Alderson,  B., 
and  Coltman,  J.  Dissentientibus  Tindal,  C. 
J.,  Bosanquet,  J.,  and  Gurney,  B.  Doe  dem. 
Spilsbury  v.  Burdett,  936 

II.  Of  arbitrator,  576.    Arbitration,  IX.  1. 


PRACTICE. 
First,  on  the  plea  side. 

I.  Puis  darrein  continuance,  505.    Costs,  III. 

II.  On  demurrer. 
Paper  books,  499  n. 

IIL  Elegit:  forms,  986.    Reg.  Gen. 
IV.  Fieri  facias :  forms*  994.    Reg.  Gen. 
VOL.  XXXVI. — 35 


V.  Sittings  in  vacation,  244. 

VI.  In    Exchequer    Chamber.      Exchequer 
Chamber. 

Secondly,  on  the  crown  side. 

VII.  Certiorari.     Certiorari. 

VIII.  Mandamus.     Mandamus. 

IX.  Criminal  information.   Criminal  Informa- 
tion. 

X.  Habeas  corpus.    Habeas  Corpus. 

XL  Costs  not  given  against  one  not  a  party  to 
the  rule,  704.    Trespass,  IV.  1. 

PRESCRIPTION. 
Or  custom,  406.    Custom,  IV.  1. 

PRESUMPTION. 

I.  That  the  writ  was  pursuant  to  the  judgment, 
468.    Justice,  L 

II.  That  power  was  properly  exercised,  936. 
Power,  I. 

III.  That  the  crown  has  taken  proper  steps, 
731.    Habeas  Corpus,  I. 

IV.  Against  appointment  by  lot,  699.  Arbi- 
tration, III. 

PRINCIPAL  AND  AGENT. 
Agent. 

PRINCIPAL  AND  SURETY. 
Surety. 

PRISONER. 
Remedy  for  malicious  arrest,  268.    Arrest,  II. 

PRIVILEGE. 
Of  parliament,  1.    Parliament,  L 

PRIVITY. 

I.  Effect  of,  in  ejectment,  662.    Ejectment,  II. 

II.  Of  sheriff  to  return  made  by  bailiff,  288. 
Sheriff,  III. 

PROCEEDINGS. 
Of  the  House  of  Commons,  I.    Parliament. 

PROCESS. 

I.  Action  for  abuse  of;  268.    Arrest,  II. 

II.  In  execution. 

Form  of  writs,  986.    Reg.  Gen. 

PROFERT. 

I.  Not  required  of  a  deed  to  the  possession  of 
which  the  party  on  the  record  is  not  entitled, 
292.    Bond,  I.  1. 

II.  Not  required  of  mere  inducement.  292. 
Bond,  L  1. 

PROFIT. 

What  such  as  to  render  a  publio  work  rateable, 
828.    Poor,VL2. 
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PROMISE. 

AOBBUUCHT.     ASSUMPSIT.      COETRACT. 

PROMISSORY  NOTE. 
Bills  op  Exchargb. 

PROMOTION. 
Ebbkike,  J.,  434. 

PROOF. 
Evidence. 

PROPERTY. 
In  goods. 

I.  Vesting  of,  by  symbolical    delivery,  895. 
Veedob,  IL  5. 

IL  When  to  be  traversed,  457.    Plea,  VII. 
IIL  Colour,  457.    Plea,  VIL 

PROSECUTOR. 
Certiorari  by,  without  reoognisance,  485.    Cbb- 


tiobabi,  IIL 


bj. 


PROVISO. 


Suspending    collection    of  county  rate,  540. 
Certiorari,  IL  1. 


PUBLIC  PURPOSES. 
P.  828.    Poor,VL2. 

PUBLICATION. 
Of  parliamentary  proceedings,  1.  Parliament. 

PUIS  DARREIN  CONTINUANCE. 
P.  505.    Costs,  IIL 

PUNISHMENT. 

I  Commutation  of,  731,  784.  Habeas  Cob- 
pus,  L 

II.  Of  transportation,  731,  784.  Habeas  Cob- 
pub,  L 

PUTATIVE  FATHER. 
Poor,  XVI. 

QUALIFICATION. 
I.  Of  justice,  408.    Justice,  L 
IL  Of  burgess,  870.    Statute,  XXXIT.  1. 

QUANTITY. 
Ascertainment  of,  895.    Vendor,  IL  5. 

QUARTER  SESSIONS. 

6EBSI0HS. 

QUEEN  ANNE'S  BOUNTY. 
P.  556.    Curate,  TIL 


QUEEN'S  BENCH. 

How  far  it  may  entertain  questions  of  parlia- 
mentary privilege,  1.    Parliament. 

QUO  WARRANTO. 
Stay  of  proceedings  under  T  W.  4  and  I  Viet 
c.  78,  s.  20. 

Notwithstanding  offor  by  defendant  to  pay 
all  coats,  660.    Statute,  XXXV.  1. 

RATE. 
I.  County-rate. 

1.  Certiorari,  when  refused,  640.     Certio- 
rari,  II.  1. 

2.  Proper  mode  of  quashing,  540.    Certio- 
rari, II.  1. 

3.  Protection  of  collectors,  540.  Certiorari, 
II.  I. 

4.  Middlesex  eounty  rate,  540.    Certiorari, 
ILL 

IT.  Poor  rate.    Poor. 

III.  Highway,  820.    Highway. 

IV.  Settlement  by  payment  of  rates,  626. 
Poor,  X.  1. 

RECEIPT. 
Effect  in  evidence. 

In  au  action  brought  by  partners  to  recover 
a  debt,  if  the  defendant,  to  prove  payment, 
gives  in  evidence  a  receipt  signed  by  one  of 
the  plaintiffs,  they  are  not  concluded,  bat 
may  show  that  it  was  given  under  eireus* 
stances  which  destroy  its  effect,  as  fraud  on 
the  partners  not  signing.  Farrar  v.  Hntck> 
ttMon,  641 

RECOGNISANCE. 

When  not  necessary  on  removal  by  oertiorsri, 
485.    Certiorari,  III. 

RE-EXAMINATION. 
Of  attorneys,  728.  Attorrbt,  L  L 

REFEREE. 

Notioe  to  stakeholder  of  his  decision,  M6. 
Stakeholder,  I. 

REFERENCE. 
Arbitration. 

REGUL.E  GENERALES. 
Rules  op  Court. 

REISSUE. 
Of  notes,  275.    Bills,  IIL 

RELATION. 

L  Not  of  attornment  to  mortgagor  to  notioe  of 
the  mortgage,  342.    Mortgage,  IL  1. 

IX  To  act  of  bankruptcy,  80S.  Pleaduo, 
XXIV.  1. 

RELATOR. 
P.  680.    Statute,  XXXV.  L 
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RELEASE. 

J.  To  one  of  several  makers  of  a  promissory 
note,  effect  of,  854.     Bills,  VII.  1. 

II.  Parol  exception,  854.    Bills,  VII.  1. 

III.  By  one  member  of  a  joint-stock  banking 
company,  854.    Bills,  VIL  1. 

REMAINDER. 
.  3ot  bad  for  remoteness,  582.    Devise,  TV. 

REMEDY. 

Though  the  document  complained  of  has  ceased 
to  operate,  670.    Statute,  XXXIV.  1. 

REMITTANCE. 
To  credit  according  to  order,  607.  Agent,  IIL  2. 

REMOVAL. 
I.  Fraudulent,  457.    Plea,  VII. 
IL  Of  poor.    Poor. 

REMOTENESS. 
Of  devise,  582.    Devise,  IV. 

RENT. 

LANDLORD  AND  T  UNA  NT,  XL 

RENTING  A  TENEMENT. 
Poor,  XL 

REPEAL. 

Effect  on   appointments    not   renewed,    654. 
Game. 

REPLEVIN. 

L  Between    lessee    of   mortgagor  and  mort- 
gagee, 342.    Mortgage,  II.  1. 

JJ.  Pleading. 

Plea  of  payment  to  mortgagee,  809.    Laud- 
lord  and  Tenant,  XVIL  1. 

REPLICATION. 

L  Denying  the  application  of  payments  to  a 

particular  balance,  245.    Payment,  V.  2. 
IL  New  promise,  854.    Bills,  VIL  1. 

III.  Assignment  of  bond   before  bankruptcy. 
292.    Bond,  L  1. 

IV.  Abuse  of  distress,  861.     Trover,  L 

V.  Non  pros,  for  want  of,  505.    Costs,  IIL 

REQUEST. 

When  necessary  in  pleading  on  a  guarantee, 
298.    Guarantee,  II. 

REQUESTS 
Court  of,  499.    Plea,  IV.  2. 

RESIDENCE. 
I.  Of  apprentice,  310.    Poor,  IX. 
IL  Of  vicar,  468.    Justice,  L 


RESOLUTION. 
Of  the  House  of  Commons,  I.     Parliament. 

RETURN. 
I.  Sheriff. 

IL  To  habens  corpus  ad  subjiciendum,  731. 
Habeas  Corpus,  I. 


REVERSIONER. 

Entry  by,  after  expiration  of  term,  879.    De- 
vise. III.  1. 


REVOCATION. 

Of  authority,  appropriation  or  assignment,  by 
bankruptcy,  375.    Bankrupt,  L  1. 

RIENS  IN  ARRERE. 
P.  809.    Landlord  and  Tenant,  XVI.1 1. 

RIGHT. 
I.  Bona  fide  supposition  of,  654.    Game. 
IL  Bona  fide  claim  of,  704.    Trespass,  IV.  1. 

RIGHTS  (BILL  OF). 
Pp.  184,  201.    Parliament. 

ROAD. 
Highway. 

RULE. 
Party  to,  704.    Trespass,  IV.  1. 

RULES  OF  COURT  (GENERAL.) 

I.  Hil.  8  6  9  G.  4.     Demurrer  book,  499  n. 

II.  Hil.  4  W.  4.    General  Rules  and  Regu- 
lations. 

1.  Sects.  10, 13.  Special  traverse,  303.  Plead 
ing,  XXIV.  1. 

2.  Sect    21.    Admissions  by  pleading,  303. 
Pleading,  XXIV,  1. 

IIL  Hil.  4  W.  4.     Defence  in  assumpsit,  926. 
Interlineation,  I. 

IV.  Hil.  Vac  4  W.  4.    Directions  to  taxing 
Officers. 

Where  less  than  20/.  recovered,  702.    Costs, 
IV. 

V.  Hil.  6  W.  4,  s.  4.    Examination  of  attorneys, 
728.    Attorney,  I.  1. 

VI.  Trin.  1  Vict     Payments  allowed  in  parti- 
culars, 245.    Payment,  V.  2. 

VIL  Hil.  Vac  2  Vict 
Forms  of  writs  of  elegit  and  fieri  facias,  986. 

SALE. 
L  Vendor  and  Purchaser. 
IL  Of  parliamentary  proceedings,  152.    Par- 
liament. 

SAVINGS'  BANK. 
I.  Rule  limiting  time  for  claiming  deposits. 
The  Court  will  not  grant  a  mandamus  re* 
quiring  trustees  of  a  savings'  bank  to  rofer  a 
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dispute  to  arbitration  under  stat  9  G.  4,  c. 
92,  s.  45,  where  it  is  clear  that  the  inquiry 
could  have  no  result. 

As  where,  by  a  rule  of  the  bank,  no  depo- 
sit can  be  claimed  after  tbe  expiration  of seven 
years  from  the  death  of  tbe  depositor,  and  a 
claim,  which  it  is  proposed  to  refer,  was  con- 
fessedly not  made  within  that  time.  Hegina 
T.  Northwich  Saving*'  Bank,  Trustee*,  &c.y 

729 

II.    Mandamus    to  refer  when  refused,  729. 
Ante,  L 


In  pleading. 


SCIENTER. 
Pleadihg,  XVL 


SEAL. 
Of  Insolvent  Court,  554.    Evidence,  VII.  1. 

SECURITY. 

I.  What  passes  to  assignees,  292.    Boiro,  L  1. 

II.  See  also,  Guarantee.  Mortgage.  Surety. 

SEPARATION. 
Of  husband  and  wife,  022.    Poor,  VIIL 

SEQUESTRATION. 

I.  Effect  of  as  an  encumbrance,  468.    Justice, 
I. 

II.  As  to  residence  in  parsonage  house,  468. 
Justice,  L 

III.  Assignment  of  stipend  by  bishop,  468. 
Justice,  L 

IV.  Evidence  of,  468.    Justice,  L 

SERVANT. 
Mabtbr  aed  Servant. 

SESSIONS. 

L  Appeal  against  county  rate,  540.    Certio- 
rari, IL  1. 

II.  Order  of,  619.    Poor,  XVI.  1. 

III.  Conclusiveness  of  their  finding,  815.  Poor, 
VI.  4. 

IV.  Mandamus  to,  540.    Certiorari,  IX  1. 

SET-OFF. 
Award  upon  olaim  of,  522.    Arbitration,  X. 

SETTLEMENT. 
Of  poor.    Poor. 

SHERIFF. 

I.  His  county  court,  288.    Post,  IIL 

II.  Execution  of  writs  by. 

His  option  when  defendant  is  misnamed,  840. 
Misicomer,  I. 

III.  His  liabilities. 

When   not  responsible  for  false  return  by 

bailiff. 

No  action  lies  against  the  sheriffYor  a  false 
return  of  nulla  bona  by  his  bailiff  to  a  writ 
of  fl.  fa.  issued  ont  of  his  county  court,  al- 


though it  be  alleged  in  tbe  declaration  that 
defendant  had  notice  of  the  goods,  and  that 
the  return  was  made  with  his  privity  and  by 
his  direction. 

To  an  action  for  a  false  return  to  a  writ  of 
fi.  fa.  on  a  judgment  in  the  Court  of  K.  B., 
it  is  no  plea  that  tbe  plaintiff,  after  the  retain 
of  the  writ,  brought  an  action  of  debt  on  the 
judgment,  and  obtained  a  second  judgment 
thereon.     Pitcher  v.  King,  283 

IV.  Pleading. 

Judgment    recovered  when    no    plea,  28S. 
Ante,  III. 

V.  Pleadings  in  action  for  taking  insufficient 
bail,  840.    Misnomer,  L 

SHIPPING. 
L  Trans-shipment. 

1.  Whether  a  duty  or  a  right 

(1.)  Where  goods  are  shipped  under  a  bill 
of  lading  in  a  general  ship,  which  is  prevented 
from  completing  the  voyage  in  consequence 
of  damage  occasioned  by  tempest,  quart, 
whether  the  master  is  bound,  if  he  has  an 
opportunity,  to  forward  the  goods  oy  some 
other  conveyance  to  the  place  of  destination. 

(2.)  At  any  rate,  he  is  at  liberty  to  do  so. 
by  a  conveyance  equally  cheap,  if  be  think 
fit;  and,  if  the  goods  arrive  at  the  place  of 
destination  by  such  other  conveyance,  he  is 
entitled,  on  the  freighter  obtaining  the  goods, 
to  the  whole  freight  originally  contracted  fur; 
though  the  freighter  was  named  as  consignee 
in  the  original  bill  of  lading,  and  the  hill  of 
lading  under  which  the  goods  are  shipped  by 
the  second  conveyance  makes  another  party 
consignee ;  and  though,  by  the  second  con- 
veyance, the  goods  are  carried  for  less  than 
tbe  freight  originally  contracted  for. 

(3.)  Defendant  was  interested  solely  in  cer- 
tain goods  conveyed  by  the  ship  S.,  and  was 
also  interested  jointly  with  his  partners,  who 
with  him  formed  tbe  firm  of  T.  and  W„  in 
other  goods  also  sent  by  the  ship  S.  He 
signed  a  promise  to  make  certain  payments 
in  respect  of  freight  on  board  tbe  S-,  net 
stating  upon  which  goods,  beginning,  "1 
hereby  engage  to  pay,"  but  signed  with  the 
style  of  T.  and  W.  In  an  action  against  him 
solely,  for  the  freight  of  his  own  goods: 
Held,  that  such  engagement  was  evidence  of 
a  several  contract  by  him,  and,  for  the 
purpose  of  the  action,  required  only  one 
stamp. 

(4.)  A  witness  called  by  plaintiff  stated,  on 
the  voir  dire,  thut  he  had,  as  agent  for  plain- 
tiff, instructed  an  attorney,  E.,  to  commence 
the  suit:  tbat  E.  had  carried  on  tbe  suit  to  a 
certain  stage,  and  had  died;  that  witness  had 
not  told  E.  that  he  was  to  look  to  plaintiff 
only  for  costs ;  that  no  demand  of  costs  had 
been  made  upon  himself;  and  that  be  had 
not  been  released.  It  did  not  appear  under 
what  circumstanoes  the  papers  had  been 
handed  over  to  the  present  attorney,  nor  whe- 
ther the  costs  of  E.  had  been  discharged. 
Held,  that  these  facts  did  not  show  an  interest 
sufficient  to  disqualify  the  witness.  Ship*** 
T.  Thornton,  *14 

2.  General  ship,  SI 4.    Ante,  1. 

3.  Claim  for  freight  after,  314.    Ante,  L 

II.  Master. 
His  double  capacity,  314,  337.    Ants,  L  1. 
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Iir.  Freight. 

1.  After  trans-shipment,  314.    Ante,  I.  1. 

2.  Increase  when  an  average  loss,  314,  337. 
Ante,  L  1. 

3.  Promise  to  pay,  when  part  is  due  from  de- 
fendant and  his  partners,  314.    Ante,  I.  1. 

SIGNATURE. 

I.  By  individual  partner  in  name  of  firm,  314. 
Shipping,  I.  1. 

II.  Fraudulent,  641.    Receipt. 

III.  In  exercise  of  power,  936.    Power,  L 

SLANDER. 

I.  What  not  slanderous  per  se,  286,  n.  Post,  II. 

II.  Pleading. 

Effect  of  the  innuendo. 

Declaration  for  slander  stated  that,  at  the 
time  of  the  speaking,  Ac,  plaintiff  worked 
for  and  was  employed  by  one  B.  Glass  in  his 
barn,  in  and  about  thrashing  Glass's  corn, 
and  that  defendant,  intending  to  cause  it  to 
bo  believed  that  plaintiff  had  been  guilty  of 
felony,  falsely  and  maliciously  spoke  of  and 
concerning  plaintiff  the  words,  "  I  saw  J.  G. 
coming  across  Mr.  Glass's  barton  with  some 
barley,  and  my  son  said,  '  What  art  going  to 
do  with  that  V  J.  G.  said  he  was  going  to 
feed  pheasants  with  Lit,  and  said,  where  he 
had  that  he  could  have  more,  and  that  he  had 
it  at  farmer  Glass's  barn,"  (meaning  the  said 
barn  belonging  to  the  said  B.  Glass,  wherein 
the  plaintiff  was  so  at  work  and  employed  as 
aforesaid,  and  that  the  barley  so  alleged  by 
defendant  to  have  been  in  the  possession  of 
J.  G.  was  the  property  of  the  said  B.  Glass, 
and  that  plaintiff  had  stolen  the  same  from 
the  said  B.  Glass,  and  given  the  same  to  the 
said  J.  G.).    Averment  of  special  damage. 

Held  bad,  the  innuendo  not  being  borne 
out  by  the  other  parts  of  the  count.  And 
that  a  demurrer  to  such  count  did  not  imply 
any  admission  by  which  the  defect  could  be 
aided.     Wheeler  v.  Hayna,  286  n. 

IIL  See  also  Libel.  ' 

SOLICITOR. 
Attorney. 

SPORTING. 
Game. 

STAKEHOLDER. 
L  Action  against,  when  premature. 

Plaintiffs  agreed  with  G.  to  pay  him  25J. 
if  he  performed  certain  work  to  the  satis- 
faction of  a  referee,  and  that  a  check  for  the 
252.  should  be  deposited  with  defendant,  to 
be  handed  to  G.  if  the  work  succeeded ;  if  not, 
to  be  returned  to  the  plaintiffs.  The  check 
was  so  deposited;  and  defendant  presented 
and  obtained  cash  for  it.  Afterwards  the 
referee  disapproved  of  the  work;  but  no 
decision  by  him  was  communicated  to  de- 
fendant • 

Held,  that  the  action  was  brought  prema- 
turely in  respect  of  the  alleged  failure  of  the 
experiment:  and  that  the  turning  of  the 
check  into  money  by  defendant  was  not  a 
breach  of  his  duty,  as  stakeholder,  which 


entitled  the  plaintiffs  to  recover  bock  the  25J. 
from  him  as  money  received  to  their  use  ;  it 
not  appearing  by  the  evidence  that  the  p«r- 
ties  bad  contemplated  any  distinction  be- 
tween a  check  and  money.  Wilkinson  v. 
Qodtfroy,  536 

II.  When  entitled  to  notice,  536.     Ante,  I. 

III.  Conversion  of  check  into  money  by,  536. 
Ante,  I. 

STAMP. 

I.  Liability  generally. 

Must  be  decided  by  the  instrument  when  it 
is  first  issued,  375.    Bankrupt,  I.  1. 

II.  On  dooument  operating  as  two  agreements, 
314.    Shipping,  L  1. 

III.  Objection    to,   when    to    be    taken,   644. 
Landlord  and  Tenant,  I.  5. 

IV.  Inland  bill. 

Bill  stamp  when  required  or  not  under  55 
G.  3,  c.  184,  sched.  part  1.  as  the  order  is 
or  is  not  delivered  to  the  pnyee,  and  the  sum 
payable  is  or  is  not  ascertained,  375. 
Bankrupt,  I.  1. 

STATUTE. 
First:  Generally. 

I.  Construction.    Construction,  I. 

II.  Bona  fide  supposition  of  acting  under,  654. 
Game. 

III.  Incorporation  of  provisions  by  reference, 
effect  of,  871.     Post,  XXXIV.  2. 

IV.  Words  of  statute  ought  to  be  followed,  619. 
Poor,  XVI.  1. 

Secondly:   Decisions  on  public  and  general 
statutes. 

V.  32  H.  8,  c.  16.     (Leases  to  alien  artificers), 
857.    Landlord  and  Tenant,  I.  7. 

YI.  32  H.  8,  o.  28.     (Leases.) 

Sees.  1,  4.  Whether  a  perpetual  curate  is 
within  these  enactments,  556.  Curate,  III. 

VII.  43  Eliz.  c.  2.    (Poor.) 
See  title  Poor  passim. 

VIII.  21  Jac.  1,  c.  16.    (Limitations.) 

On  contracts  to  indemnify,  633.  Indemnity,  I. 

IX.  13  k  14  C  2,  c.  12.     (Poor.) 

Sec.  1.  Occupation  as  tenant,  824.  Poor, 
XI.  5. 

X.  22  k  23  C.  2,  c.  25.     (Game.) 
Effect  of  repeal,  654.    Game. 

XI.  29  C.  2,  o.  3.     (Frauds.) 

Sec.  4.  Statement  of  consideration,  693. 
Master  and  Servant,  I.  1. 

XII.  I  W.  k  M.  Stat.  2,  c.  2.   (Bill  of  Rights.) 
Publication   of  parliamentary  proceedings, 

184,  201.    Parliament. 

XIIL  S  k  4  W.  k  M.  c.  11.    (Poor.) 
Sec.  6.    Settlement  by  payment  of  rates,  626. 
Poor,  X.  1. 

XIV.  1  G.  1.    Stat  2,  c.  10.    (Poor  Clergy.) 
Sees.  4,  21.    Lands  annexed  to  perpetual 

curacies,  556.    Curate,  III. 

XV.  5  G.  2,  c.  19.    (Sessions.) 

1.   See.  2.     Prosecutor  may  remove  order 


550 


Index. 


without  entering  into  recognisance,  485. 
Certiorari,  III. 
2.  Sec.  7.  Plea  of  fraudulent  removal,  457. 
Plea,  VII. 

XVI.  12  G.  2,  c.  29.     (County  Rates.) 
Sec.  18.     Protection  of  collectors,  640.  Cer- 
tiorari, II.  1. 

XVII.  18  G.  2,  c.  20.    (Justices  of  the  peace.) 
Sec.  1.    What  is  an  encumbrance  affecting 

the  estate,  468.    Justice,  L 

XVIII.  31  G.  8,  c.  31.    (Province  of  Quebec.) 
Conditional  pardon,  731.  Habeas  Corpus,  L 

XIX.  42  G.  3,  c.  83.     (Postage.) 
Sec.  10.  Conveyance   of  parliamentary  pro- 
ceedings postage  free,  effect  of,  in  questions 
of  libel,  153,  182.    Parliament. 

XX.  49  G.  3.  o.  68.     (Bastardy.) 
Sec.  3.  Mandamus  to  commit  putative  father. 

682.    Poor,  XVI.  2. 

XXI.  55  G.  3,  c.  51.    (County  rate.) 

SevTr!4rV    APPe»l    against,     871.      Post, 
AXXIV.  2. 

XXII.  55  G.  3,  o.  184.     (Stamps.)    Stamp. 

XXIII.  69  G.  3,  o.  12.    (Poor.) 

Sec.  17.  What  legal  estate  vested  in  parish 
offioers. 

Stat  59  G.  3.  c.  12,  a.  17,  does  not  vest  the 
legal  estate  of  charity  lands  in  the  pariah 
officers,  where  there  are  known  feoffees  in 
existence,  and  where  the  trust  funds  are  ap- 
plicable only  to  certain  specified  objects  par- 
tially in  aid  of  the  parish  funds.  Therefore, 
where  lands  were  vested  in  trustees  under  a 
charitable  bequest,  on  trust  to  apply  half  the 
rents  towards  the  relief  of  poor  people  of 
good  life  and  conversation  in  the  parish, 
and  half  for  apprenticing  poor  boys  of  the 
parish :  Held,  that  the  legal  estate  was  not 
transferred  to  the  parish  officers  under  stat 
59  G.  3,  o.  12,  s.  17,  although,  by  a  local  act, 
a  portion  of  the  rents  was  applied  to  the 
expense  of  erecting  the  parish  workhouse, 
and  paying  off  moneys  borrowed  for  that 
purpose. 

A  dispute  having  arisen  between  trustees 
for  the  poor  under  a  local  act,  and  the 
trustees  of  certain  charity  lands,  respecting 
the  liability  of  the  former  to  pay  rent  to  the 
latter  for  a  workhouse  built  on  the  charity 
land,  an  amicable  suit  was  instituted  in  the 
Rolls  Court,  and  an  order  obtained  for  pay- 
ment of  a  certain  rent  in  respect  of  the  said 
land.  The  trustees  for  the  poor  acquiesced 
in  the  order,  and  paid  rent  accordingly  for 
twelve  years:  Held,  that  they  could  not 
afterwards  dispute  their  liability  in  an  action 
for  use  and  occupation.     AUason  v.  Stark, 

255 

XXIV.  5  G.  4,  c.  84.     (Transportation.) 
Sec.  17.  Conditional  pardon,  731.    Habeas 

Corpus,  I. 

XXV.  6  G.  4,  c.  18.    (Bankrupts.) 
1.    Sec.    59.     When    not    applicable,    505. 

Costs,  III.  vv 

1  vviv1,  Ple*din«  under»  s°3.    Pleadiho, 

2L2LIV.  1. 
XXVL  6  G.  4,  c.  67.  (Poor.) 
Soo.  2.  Occupation  under,  626.    Poor,  X.  1. 


XXVIL  7  G.  4,  c.  57.  (Insolvent  debtors.) 
1.  Sec.  61.    Plea  by  husband  of  wife'*  dis- 
charge, 868.     Iasolvb.it.  IX 
2-  Sec.  76.   Seal  of  court,  554.     Etoogi. 

XXVIII.  7  k  8  G.  4,  c  30.  (Malicious  iojuri* 
to  property.) 

1.  Sec.  20.  Damage  to  the  amount  of  a  shfl. 
ling,  704.     Trespass,  IV.  1. 

2.  Sec.  24.  Damage  to  the  amount  of  less  this 
a  shilling,  704.     Trespass,  IV.  1. 

3.  Sec.  24.   Bona  fide  claim  of  right,  7H 
Trespass,  IV.  1.  * 

^FV*0,  4'  C'  92'  <Sft™S»'  *»»**.)  See. 
45.  Reference  of  disputes,  729.  S  a  riser 
Bank,  L 

XXX.  11  G.4  k  1  W.  4,  c  70.  (Administrate 
of  justice.) 

Sec.  8.    Error  to  Exchequer  Chamber  421 
Error,  I. 

XXXI.  1  k  2  W.  4,  c.  32.  (Game.) 

1.  Sec.  6.  Deputations,  654.     Game, 

2.  Sec.  47.  Notice  of  action,  654*     Gams. 

XXXII.  4  A  5  W.  4,  c.  76.  (Poor.) 

1.  Sec.  26.  Formation  of  unions,  when  im- 
perfect, 901.     Poor,  I.  1. 

2.  Sec.  46.  Power  to  direct  appointment  «f 
collector  of  rates,  901,  911.     Poor,  L  1, 1 

3.  Sec.  66.    Settlement  by  renting  a  tene- 
ment, 626.     Poor,  X.  1. 

4.  Sec.  72.    Corroboration   of  mother,  61t. 

6.  Sec.  79.  Copies  of  what  examinations  te 
be  sent,  836.    Poor,  XII. 

XXXIIL  5  k  6  W.  4,  c  50.    (Highways^ 
Sec.  18.  Power  to  form  boards,  820.    Em. 

X  rations  )  *  *  W*  4'  °*  76'   (Mnnici«*1  *"!»- 
1.  Sec  9.  Occupation. 

A  householder  is  entitled  to  be  on  the  bur- 
gess list  of  a  borough,  under  stat.  5  k  6  W  4, 
e.  76,  s.  9,  as  an  occupier,  if  he  resides  in  bb 
house,  but  has  let  a  room  in  the  house  to  a 
tenant,  who  does  not  sleep  there,  and  can  be 
put  out  upon  a  week's  warning. 

And,  where  the  mayor  and  asse*sors  had 
expunged  the  name  of  suoh  a  party  from  the 
burgens  roll,  and  the  party  in  the  term  next 
following  obtained  a  rule  for  a  mandamus  to 
the  mayor  to  insert  his  name,  the  Court  made 
the  rule  absolute,  directing  the  mandamus  to 
the  mayor  generally,  though  the  mayor  who 
expunged  the  name  had  ceased  to  be  mayor 
before  the  rule  nisi  was  obtained,  and  no 
application  had  been  made  to  the  present 
mayor,  and  though  the  year  to  which  the  lirt 
belonged  had  expired  before  making  the  rule 
absolute. 

The  mandamus  to  replace  a  name  on  the 
list,  grantable  under  stat  7  W.  4  k  1  Vicke.     ' 
78,  s.  24,  is  not   peremptory  in  the  first 
instance. 

The  tenant  and  occupier  of  a  house  under- 
let  the  cellar,  which  was  beneath,  and  had  an 
internal  communication  with  the  house.  The 
under-tenant  used  the  cellar  as  a  warehouse, 
and  was  separately  rated  to  the  poor  for  i/. 
Held,  that  the  tenant  could  not  qualify  ae  a 
burgess  under  stat.  5  k  6  W.  4,  e.  76,  a.  9,  for 
the  house  independently  of  the  cellar. 
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Two  tenements,  described  as  houses,  were 
under  the  same  roof,  and  opened  upon  a  com- 
mon passage  and  staircase.  There  was  no 
outer  door  opening  to  the  street  Held,  that 
the  rated  occupier  of  one  such  tenement  was 
qualified  to  be  a  burgess  under  stat  5  A  6  W. 
i,  e.  76,  a,  9.     Regina  v.  Eve,  Mayor,  See. 

670 
I.  See.  92.  Appeal  against  borough  rate. 

Under  stat  6  A  6  W.  4,  o.  70,  s.  92,  the 
appeal  to  quarter  sessions  against  a  borough 
rate  is  given  only  in  the  case  of  unequal  ap- 
portionments of  the  rate  among  the  parishes 
subjected  to  it,  or  the  total  omission  of  parishes 
which  ought  to  be  so  subjected.  No  appeal  is 
given  to  persons  aggrieved  as  individuals. 
Begina  r.  Bath,  Becorder,  871 

8.  Seo.  92.  Rateability  of  corporate  property, 
436.    Poor,  VL  1. 

XXXV.  7  W.  4  A  1  Vict   (Municipal  corpora- 
tions.) 

1.  Sec.  20.  Stay  of  proceedings. 

Quo  warranto  information  for  exercising  a 
borough  office.  The  ground  of  prosecution 
•  was,  that  the  officers  presiding  at  the  election 
were  not  qualified.  Defendant  pleaded  that 
he  was  duly  elected.  Pending  the  informa- 
tion, stat  7  W.  4  A  1  Vict  o.  78,  passed. 
Prosecutor  thereupon  moved  for  a  stay  of  pro- 
ceedings, and  payment  of  costs  (down  to 
the  passing  of  the  aot)  by  defendant,  under 
sect  20. 

Rule  absolute,  although  defendant  sug- 
gested that  he  had  a  defence  independent  of 
the  statute  (not,  however,  specifying  its  na- 
ture), and  offered  to  pay  all  costs  of  the  trial 
if  he  failed  in  establishing  such  defence.  Jie- 
gina  v.  Booker,  680 

2.  Seo.  24.    Mandamus,  670.  Ante,  XXXIV. 
1. 

XXXVI.  14  2  Vict  c  32.  (Sittings  in  Vaca- 
tion), 244. 

XXXVII.  1  A  2  Vict  c  110.  (Insolvent  Debt- 
ors.) 

Seo.  105.    Seal  of  oourt,  554.     Evidence, 
VIL1. 

Thirdly  :  Local  acts. 

XXXVIIL  Hungerford  Market,  468.    COMPEN- 
SATION. 

XXXIX.  Kensington  poor,  Cambden  charities, 
255.    Ante,  XXIIL 

XL.  Middlesex  county  rate,  540.    Certiorari, 
11.1. 

XLI.  Salford  bridge  (Blackfriars),  828.    Poor, 
VI.  2. 

XLII.  St  Paul's,  Covent  Garden,  901.    Poor, 
1.1. 

XLIII.  Westminster  Court  of  Bequests,  499. 
Plea,  IV.  2. 

Fourthly  :  Colonial  acts. 

XLIV.   Of  Upper  Canada,  731,  783.    Habeas 
Corpus,  L 


STATUTE  OP  FRAUDS. 
Statute,  XL 


STAT  OP  PROCEEDINGS. 
In  quo  warranto,  680.    Statute,  XXXV.  1. 

STOPPAGE  IN  TRANSITU. 

When  prevented  by  symbolical  delivery,  895. 
Vendor,  IL  5. 

STRANGER. 

L  When  he  may  avail  himself  of  invalidity  of 
contract,  693.    Master  and  Servant,  I.  1. 

IL  To  a  corporation,  356.    Corporation,  III. 

IIL  To  rule,  when  not  ordered  to  pay  oosts, 
704.    Trespass,  IV.  1. 

SUCCESSOR. 
To  perpetual  curacy,  when  not  bound,  556. 
Curate,  IIL 

SUIT. 
Amicable,  255.    Statute,  XXIIL 

SUPPOSITION. 
Of  right,  654.    Game,  704.    Trespass,  IV.  1. 

SURETY. 

L  Pleading  in  debt  on  bond  against,  298.  Gua- 
rantee, II. 

IL  Statute  of  Limitations,  633.    Indemnity,  L 

SURRENDER. 

Acts  not  necessarily  importing,  879.    Devise, 
IIL1. 

TENANT. 
Landlord  and  Tenant. 

TENANT  IN  POSSESSION. 
When  not  oompetent,  662.    Ejectment,  IL 

TENDER. 
Of  possession,  849.  Landlord  and  Tenant,  IX. 

TENEMENT. 
Settlement  by  renting,  626.    Poor,  XL  1. 

TERM. 
Duration  of,  879.    Devise,  IIL  1. 

TIMBER. 
What  is,  815.    Poor,  VL  4. 

TIME. 
L  Of  vesting,  582.    Devise,  IV. 

II.  1.  Of  commencement  of  lease,  644.  Land- 
lord and  Tenant,  I.  6. 

2.  Of  duration  of  lease,  879.    Devise,  IIL  L 

III.  Relation.    Relation. 

IV.  "  For  the  time  being,"  356.  Corporation, 
III. 

V.  "  From  year  to  year,"  658.    Landlord  and 
Tenant,  IL 
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TITHINGS. 

Custom  to  rate  separately  to  highway  rate,  820. 
Highway,  L 

TITLE. 
L  Possessory,  602.    Ejectment,  IL 
IL  Onus  of  showing,  662.    Ejectment,  II. 
IIL  What  plea  does  not  deny  landlord's,  809. 
Landlord  and  Tenant,  XVIL  1. 

TOLLS. 

What  application  of,  renders  the  land  rateable, 
828.    Poob,VL2. 

TORT. 
Case. 

TRANSCRIPT. 
Of  record,  432. 

TRANSFER. 
In  wharfinger's  book,  895.    Vendor,  EL  5. 

TRANSPORTATION. 

L  Punishment  of,  731,  784.  Habeas  Cor- 
pus, I. 

IL  Uncertainty  in  period,  731,  784.  Habeas 
Corpus,  I. 

TRANS-SHIPMENT. 
Shipping,  I. 

TRAVERSE.      . 
Pleading,  XXIL  to  XXIV. 

TREES. 

I.  Saleable  underwood,  815.     Poor,  VL  4. 

II.  Malioious  injury  to,  704.    Trespass,  IV.  1. 

TRESPASS. 

I.  Mortgagor  and  his  lesaee,  when  trespassers, 

342.    Mortgage,  II.  1. 
IL  In  search  of  game,  654.    Game. 

III.  Pleading. 

1.  Several  pleas,  when  required,  457.   Plea, 
VII. 

2.  Plea  of  fraudulent  removal,  457.    Plea, 
VII. 

IV.  Malicious. 

1.  Jurisdiction. 

A  party  may  be  convicted,  under  the  ge- 
neral clause,  sect  24,  in  stat.  7  A  8  G.  4,  c. 
80,  of  having  wilfully  and  maliciously 
damaged  growing  wood,  to  the  value  of  6rf., 
though  sect.  20  expressly  imposes  a  penalty 
for  unlawfully  and  maliciously  damaging 
such  wood,  "  the  injury  done  being  to  the 
amount  of  It.  at  the  least." 

The  proviso  of  seot  24,  exempting  from 
the  penalty  there  imposed  any  person  acting 
under  a  reasonable  supposition  of  right,  does 
not  oblige  justices  to  dismiss  a  charge  made 
under  that  section,  upon  the  mere  statement 
of  the  accused  party  that  he  so  acted ;  but, 
in  default  of  proof  by  him,  they  may  judge, 
from  all  the  ciroumstanoes,  whether  or  not 
the  party  did  so  act 


It  is  no  proof  of  a  bona  fide  claim  subsist- 
ing, thnt  several  parties,  other  than  the 
individual  charged,  have  committed  similar 
trespasses,  using  the  same  colour  of  right  as 
that  which  he  professes  to  rely  upon,  and 
that  the  complainant*  have  obtained  injunc- 
tions from  the  Court  of  Chancery  against 
such  parties. 

So  held  on  motion  for  a  criminal  informa- 
tion against  magistrates  who  had  convicted 
as  above. 

In  discharging  a  rule  for  such  information, 
the  Court  refused  to  order  payment  of  costs 
by  J.  S.,  who  appeared  to  have  instigated  the 
trespasses  in  question,  and  bad  employed  an 
attorney  to  defend  the  persons  charged  with 
such  trespasses  (including  the  party  tnakiag 
the  present  application);  J.  S.  not  having 
sworn  an  affidavit  or  otherwise  taken  a  direct 
part  in  obtaining  the  rule. 

Nor  would  they  make  such  order  upon  the 
attorney,  who  had  neither  made  an  affidavit 
nor  otherwise  acted  in  obtaining  the  rule; 
although  affidavits  in  support  of  the  rule 
were  sworn  by  his  clerks;  and  although,  on 
the  hearing  of  an  information  for  one  of  the 
above-mentioned  trespasses  (but  not  that  im-  • 
mediately  in  question),  he  had  publiely 
uttered  words,  not  warranted  by  his  profes- 
sional duty,  encouraging  persons  present  to 
commit  similar  trespasses.  Begina  v.  Dod- 
•on,  704 

2.  Bona  fide  claim  of  right,  704.    Ante,  L 

TRIAL. 
Objections,  when  to  be  taken,  644.     Lasdlob» 
and  Tenant,  L  5. 


TROVER. 
Pleading. 
L  What  confesses  a  conversion. 

Trover  for  several  deer.  Plea,  as  to  the  eon- 
version  of  one  deer,  that  it  was  wrongfully 
on  defendant's  close  doing  damage ;  where- 
fore defendant  seized  it  as  a  distress ;  which 
seizing  is  the  same  conversion.  Ac.  Held,  on 
special  demurrer,  that  the  plea  was  good 
without  the  formal  commencement  of  ac- 
tionem non,  or  prayer  of  judgment : 

Held  also  (Littledale,  J.,  dubitante),  that 
it  sufficiently  confessed  a  conversion  in  fact, 
and  was  not  bad  as  amounting  to  the  plea  of 
not  guilty,  or  as  an  argumentative  denial  of 
plaintiff's  possession;  and  that  it  was  un- 
necessary to  allege  how  defendant  disposed 
of  the  distress. 

Semble,  that  if  the  conversion,  relied  on  by 
the  plaintiff,  was  not  the  seizure,  but  a  sub- 
sequent abuse  of  the  distress,  ho  must  show  it 
in  reply  to  the  plea.      Weeding  v.  AldrieK 

861 

II.  What  denied  by  plea  of  not  guilty,  861. 
Ante,  I. 

III.  What  must  be  replied  or  new  assigned, 
861.    Ante,  L 

IV.  In  action  by  assignees  for  goods  sold  by 
bankrupt  two  months  before  fiat,  303. 
Pleading,  XXIV.  1. 

TRUST. 
Partially  in  aid  of  parish  funds,  255.    Sta- 
tute, XXIIL 
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TRUSTEE. 

I.  Fee,  when  not  rested  in,  879.     Devise, 
III.  1. 

II.  Of  charity  lands,  255.    Statute,  XXIII. 
IIL  Estoppel  against,  255.    6tatutb,  XXIIL 

UMPIRE. 
Appointment  by  lot,  699.    Arbitration,  III. 

UNDERLETTING. 
P.  670.    Statute,  XXXIV.  1. 

UNDERTENANT. 

Holding  over  by,  849.   Labdlobd  and  Tehant, 
IX 

UNDERWOOD. 
P.  815.    Poor,  VI.  4. 

UNION. 
Poor  law,  961,  911.    Poor,  L 

UPPER  CANADA. 
Laws  of,  731,  782.    Habeas  Corpus,  L 


Of  parliament,  1. 


USAGE. 
Parliament,  L 


USE  AND  OCCUPATION. 
On  holding  over  by  under-tenant,  849.    Land- 
lord and  Tenant,  IX 

VACATION. 

L  Sittings  in,  by  statute,  244. 

II.  Habeas  corpus  in,  731.  Habeas  Cobpus,  I. 

VAN  DIEMEN'S  LAND. 
Transportation  to,  731.    Habeas  Corpus,  L 

VENDOR  AND  PURCHASER. 
L  Of  real  estate. 
1.  Forfeiture  of  deposit 

Where  A.  agrees  to  demise  a  house  to  B. 
for  a  term,  in  consideration  of  8002.  then  paid 
"by  way  of  deposit,  and  in  part  of  5500/./' 
the  whole  purchase- money,  possession  to  be 
delivered  and  accepted  on  a  day  named,  and 
B.  agrees  to  accept  such  demise,  but,  on  the 
day,  refuses  to  accept,  and  A.  afterwards  dis- 
poses of  the  house  to  a  third  party,  Quart, 
whether,  in  the  absence  of  any  provision  that 
the  deposit  shall  be  forfeited,  or  of  any  clause 
in  the  agreement,  except  as  above,  showing 
the  intention  of  the  parties  in  this  respect,  B. 
can  recovor  the  deposit  from  A.  ? 

The- intention  may  be  collected  from  other 
parts  of  the  agreement. 

Thus,  where  there  was  a  distinct  clause 
providing  that  either  party  making  default 
should  forfeit  1000/.,  it  was  held  that  the  de- 
posit was  not  to  be  forfeited,  and  might  be 
recovered  back  on  A.'s  disposing  of  the  house 
as  above. 

But  that  it  could  not  be  recovered  back 
before  A.  disposed  of  the  house. 


Under  the  above  circumstances,  an  action 
brought  for  the  deposit  after  the  day  named 
in  the  agreement,  but  before  A.  had  disposed 
of  the  house,  having  failed,  was  held  no  estop- 
pel to  an  action  brought  after  A.  had  disposed 
of  tho  house.  And  it  was  held  that  the  facts 
negatived  a  plea  that  the  causes  of  the  two 
actions  were  identical.     Palmer  v.  Temple, 

508 
2.  Pleading,  ante,  1. 
IL  Sale  of  goods. 

1.  Vesting,  895.     Post,  5. 

2.  Transfer  of  delivery  order,  895.     Post,  5. 

3.  Transfer  in  wharfinger's  book,  895.  Post, 
5. 

4.  Weighing  when  essential,  895.    Post,  5. 

5.  Stoppage  in  transitu,  when  determined  or 
not  by  symbolical  delivery. 

On  a  contract  for  the  sale  of  goods  lying 
in  a  warehouse,  the  handing  of  a  delivery 
order  to  the  vendee,  and  transfer  of  the  goods 
to  him  in  the  warehouseman's  book,  will  not 
vest  the  property  in  him,  if  something  remains 
to  be  dono  for  the  purpose  of  ascertaining  the 
identity  or  quantity  of  the  goods;  as  the 
weighing  of  an  article  forming  part  of  a  bulk, 
and  sold  by  weight 

But  if  the  identity  and  quantity  are  as- 
certain ed,  as  where  the  oats  in  a  particular 
bin,  which  contains  nothing  else,  are  sold, 
and  a  bill  accepted  at  the  same  time  for  the 
price,  the  property  vests,  and  the  vendor  can- 
not afterwards  stop  in  transitu.  Although 
the  delivery  order  describes  the  goods  by 
the  weight  as  well  as  the  bin  ("  1028  bushels 
of  oats  in  bin  40"),  and  directs  the  ware- 
houseman to  weigh  them  over.  Stcamcick  v. 
Sothe'rn,     »  895 

8.  Pleading :  Bona  fide  purchase  two  month* 
before  bankruptcy,  303.  Pleading,  XXIV. 
1. 

VESTED  REMAINDER. 

P.  582.    Devise,  IV. 

VESTING. 
Of  proporty  in  goods,  895.    Vsxdob,  IL  5. 

VICAR. 
P.  488.    Justice,  I. 

VICTUALLER. 

Custom  to  erect  booths  at  a  fair,  408.    Custom, 
IV.  1. 

VIRTUTE  CUJUS. 
When  not  traversable,  292.    Bonn,  L  1. 

VOTE. 
Of  House  of  Commons,  1.    Parliament,  1. 

WAIVER. 
Of  notice  to  quit,  626.    Poor,  X.  1. 

WAREHOUSEMAN. 
Transfer  in  his  books,  895.    Vekdob,  IL  5. 

WARRANT. 

Materiality  of,  in  retain  to  habeas  corpus,  731, 
804.    Habeas  Cobpus,  L 
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way. 

Highway. 

WEIGHING. 

Whon  essential  to  a  complete  delivery,  895. 
Vendor,  IL  5. 

WESTMINSTER. 
Court  of  Request*  Act,  499.    Plea,  IV.  2. 

WHARFINGER. 
Transfer  in  his  books,  895.    Vendor,  II.  5. 

WIFE. 
Baron  and  Fume. 

WILL. 
L  Execution  and  attestation. 

1.  Under  power  of  appointment,  930.  Power, 

2.  Construction  of.    Detise. 


IL    Determination  of,  857. 
Tenant,  L  7. 


Landlord  and 


WITNESS. 

I.  Competency.    Evidence,  II. 
IL  Attestation,  936.    Power,  L 

WOOD. 
L  Saleable  underwood,  815.    Poor,  VL  4. 
IL  Malicious  injury  to,  704.    Trespass,  IV.  1. 

WRIT. 

L  Presumed  to  be  pursuant  to  the  judgment, 
468.    Jubticb,  L 

II.  Misnomer  of  defendant,  840.    Misnomer,  L 

III.  Of  habeas  corpus  ad  subjiciendum,  731. 
Habeas  Corpus,  L 

IV.  Of  sequestration.    Sequestration. 

V.  Of  error.    Error. 

VL  Fi.  fa.    Fieri  Facias. 
VIL  Elegit,  986.    Reg.  Gen. 
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CASES 


ARGUED  AND  DETERMINED 
IN  THE 

COURT  OF  COMMON  PLEAS, 

IN 

Salter  £erm, 

IN   THE 

Sixth  Year  of  the  Reign  of  William  IV.— 1836. 


DOE  d.  SWINTON  v.  SINCLAIR  and  Others.— p.  42. 

On  a  reference  to  arbitration  of  an  action  of  ejectment  and  all  matters  in  difference  between  the 
parties,  the  arbitrator  directed  that  ft  sum  of  50/.  should  be  paid  by  the  lessor  of  the  plaintiff 
to  the  defendants  by  way  of  compensation  for  certain  buildings  erected  by  them,  and  that  a 
verdict  should  be  entered  for  the  former.  On  motion,  the  Court  directed  the  sum  awarded  to 
the  defendants  to  be  set  off  against  the  costs  of  the  lessor  of  the  plaintiff  saving  the  lien  of 
their  attorney. 

This  was  an  action  of  ejectment,  which,  with  all  matters  in  difference 
between  the  parties,  had  been  referred  to  an  arbitrator,  who  had  directed 
the  verdict  to  be  entered  for  the  lessor  of  the  plaintiff,  but  awarded  two 
sums  of  30/.  and  20/.  to  be  paid  by  him  to  the  defendants  by  way  of 
compensation  for  certain  buildings  erected  upon  the  demised  premises. 

G.  T.  fVhite,  in  the  last  term,  obtained  a  rale,  on  the  part  of  the 
lessor  of  the  plaintiff,  calling  upon  the  defendants  to  shew  cause  why 
the  sums  so  awarded  to  them  should  not  be  set  off  against  the  costs  in 
the  cause. 

Humfrey  and  Heaton  shewed  cause. — They  produced  an  affidavit 
wherein  it  was  sworn  that  a  greater  sum  than  50/.  was  due  from  the 
defendants  to  their  attorney ;  and  they  submitted,  that,  inasmuch  as  the 
payment  of  the  money  was  made  a  condition  by  the  award,  it  should 
have  been  paid  before  any  question  as  to  costs  could  arise,  and  there- 
fore that,  even  as  between  the  parties  to  the  suit,  it  could  not  properly 
form  the  subject  of  a  set-off;  but  that,  at  all  events,  inasmuch  as  it  was 
sworn  that  the  attorney's  lien  exceeded  the  sum  awarded  to  the 
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defendants,  he  was  entitled  to  retain  it  as  against  all  parties.  They 
cited  and  relied  on  the  cases  of  Newton  v.  Newton,  1  M.  &  Scott,  366, 
8  Bing.  202,  1  Dowl.  264,  and  Watson  v.  Maskell,  ante,  Vol.  I,  p.  286, 
658,  1  New  Cases,  366,  727,  2  Dowl.  10,  and  also  referred  to  1  Reg. 
Gen.  Hilary  Term,  2  Will.  4,  s.  93,  which  provides  that  "no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the  prejudice  of 
the  lien  of  the  attorney  for  costs  in  the  particular  suit  against  which  the 
set-off  is  sought." 

G.  T.  White,  in  support  of  his  rule. — As  between  the  parties  them- 
selves, the  set-off  is  clearly  allowable — Doe  d.  Hope  v.  Carter,  1  M. 
&  Scott,  516,  8  Bing.  330,  (21  E.  C.  L.  R.  308,)  the  only  question  is, 
as  to  how  far  it  is  affected  by  the  attorney's  lien.  In  Howell  v.  Harding, 
8  East,  362,  it  was  held  that  the  plaintiff  was  entitled  to  set  off  inter- 
locutory costs  in  the  same  cause  payable  by  him  to  the  defendant, 
against  the  debt  and  costs  recovered  by  him  on  ihe  final  result  of  the 
cause,  notwithstanding  the  objection  of  the  defendant's  attorney  on  the 
ground  of  his  lien,  which  only  attaches  on  the  general  result  of  the 
costs,  &c.  of  the  cause.  George  v.  Elston,  ante,  Vol.  1,  518,  1  New 
Cases,  513,  (27  E.  C.  L.  R.  477,)  3  Dowl.  419,  recognizes  the  principle 
laid  down  in  Howell  v.  Harding:  there,  a  verdict  was  found  against 
one  of  three  defendants  and  in  favour  of  the  other  two,  and  this  Court 
deducted  the  costs  of  the  two  out  of  the  plaintiff's  costs  and  damages 
against  the  one,  without  regard  to  the  plaintiff's  attorney's  lien.  And 
in  Figes  v.  Adams,  4  Taunt.  632,  it  was  held,  that,  if  upon  the  refer- 
ence of  an  action  in  this  court,  the  arbitrator  award  the  costs  of  a 
nonsuit  to  be  paid  by  the  one  party,  and  a  larger  sum  to  be  paid  as  a 
debt  by  the  other  party,  the  party  awarded  to  pay  the  smaller  sum  is 
entitled  to  a  set-off,  without  motion. 

Tindal,  C.  J. — It  appears  to  me  that  this  rule  should  be  made  abso 
lute,  saving  the  lien  of  the  defendant's  attorney  for  costs  in  the  suit. 
The  first  question  is,  whether  the  sums  awarded  to  the  defendants  in  the 
nature  of  the  damages  can  properly  form  the  subject  of  a  set-off.  New- 
ton v.  Newton  is  an  authority  to  shew  that  they  may.  There,  by  an 
order  of  Nisi  Prius,  it  was  agreed  that  a  verdict  should  be  entered  for 
the  plaintiff  for  nominal  damages  and  the  costs  of  the  action,  and  that 
the  plaintiff  should  pay  the  defendant  a  sum  of  70/.  due  to  her  from 
him :  and  the  Court  permitted  the  70/.  to  be  set  off  against  the  costs  in  the 
cause.  If  the  50/.  awarded  in  this  case  can  properly  be  considered  as 
in  the  nature  of  damages,  there  is  an  end  of  the  question. 

Vatjghan,  J. — The  case  seems  to  me  to  fall  within  the  spirit  of  the 
rule  referred  to. 

The  rest  of  the  Court  concurring — 

Rule  absolute  accordingly. 
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WELLS  and  Another  v.  PORTER.— p.  141. 

The  stock-jobbing  act,  7  Geo.  2,  c  8,  is  confined  to  tne  stocks  of  this  country. 
Time  bargains  in  foreign  funds  are  not  illegal  or  void  nt  the  common  law. 
If  they  were  so,  semble  that  the  broker  employed  in  effecting  them  would  still  be  entitled  to  sue 
for  hU  commission  in  respect  thereof. 

Assumpsit  for  1500/.  for  work  done  by  the  plaintiffs  for  the  defend- 
ant at  his  request,  and  for  commission  due  and  payable  from  the  deT 
fondant  to  the  plaiutiffs  in  respect  thereof;  for  5C0/.  paid  by  the  plaintiffs 
for  the  use  of  the  defendant  at  his  like  request ;  for  1000/.  for  interest 
for  the  forbearance  by  the  plaintiffs  at  the  defendant's  request  of  divers 
monies  due  and  owing  from  the  defendant  to  the  plaintiffs ;  and  for 
1500/.  found  to  be  due  from  the  defendant  to  the  plaintiff  on  an  account 
stated  between  them. 

The  defendant  pleaded  (amongst  other  pleas),  sixthly — as  to  the 
promise  of  the  defendant  as  to  the  sum  of  1183/.  parcel  of  the  sum 
of  1500/.  in  which  the  defendant  was  in  the  declaration  alleged  to  be 
indebted  to  the  plaintiffs  for  work  done — that  the  said  work  so  alleged 
to  have  been  done  by  the  plaintiffs  was  work  done  by  the  plaintiffs  as 
brokers  and  agents  in  and  about  the  making  of  divers  contracts  be- 
tween the  defendant  and  divers  other  persons  for  liberty  to  the  defend- 
ant to  put  upon  and  to  deliver,  receive,  accept,  or  refuse,  certain  public 
stocks  of  certain  foreign  states,  that  is  to  say,  of  the  kingdoms  of  Spain 
and  Portugal  respectively,  and  certain  parts,  shares,  and  interests  therein, 
the  defendant  and  the  other  persons,  parties  to  the  contracts  respectively, 
not  being  possessed  of  or  entitled  to  the  same,  or  any  part  thereof,  in 
their  own  right,  or  in  their  own  names,  or  in  the  name  or  names  of  a 
trustee  or  trustees  to  their  own  use  ;  the  plaintiffs  at  the  time  of  paying 
the  said  monies  well  knowing  that  the  defendant  and  the  said  other 
persons  parties  to  the  contracts  respectively  were  not  possessed  of  or 
entitled  to  the  same,  or  any  part  thereof,  either  in  their  own  name  or 
in  their  own  right,  or  in  the  name  or  names  of  a  trustee  or  trustees 
to  their  use  or  in  their  right,  &c. 

Seventhly,  as  to  the  said  sum  of  1183/.,  parcel,  &c,  that  the  said 
work  so  alleged  to  have  been  done  by  the  plaintiffs  was  work  done  by 
them  as  brokers  and  agents  in  unlawfully  negotiating,  transacting,  and 
intermeddling  in  the  making  and  procuring  to  be  made  certain  contracts 
and  agreements  for  buying,  selling,  assigning,  and  transferring  certain 
public  stocks  of  certain  foreign  states,  to  wit,  the  kingdoms  of  Spain 
and  Portugal  respectively,  and  certain  parts,  shares,  and  interest  therein, 
which  the  defendant  and  the  other  persons  contracting,  and  on  whose 
behalf  the  said  several  contracts  and  agreements  were  made  to  sell, 
assign,  and  transfer  the  same,  were  not,  nor  was  any  of  them,  at  the 
time  of  the  making  of  such  contracts  and  agreements  respectively, 
actually  possessed  of  or  entitled  to,  either  in  their  own  right  or  in 
their  own  names,  or  in  the  name  or  names  of  a  trustee  or  trustees,  or 
any  other  person  or  persons  to  their  use  or  in  their  right ;  the  plaintiffs 
at  the  time  of  the  doing  of  the  said  work  and  of  the  making  of  the 
said  contracts  and  agreements  well  knowing  that  the  persons  en  whose 
behalf  such  contracts  and  agreements  were  respectively  made  were  not 
nor  was  any  of  them  possessed  of  or  entitled  to  the  said  stocks,  parts, 
vol.  xxxvi. — 3G 
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shares,  or  interests  in  respect  of  which  such  contracts  and  agreements 
were  respectively  made,  in  his,  her,  or  their  own  name  or  names,  or  in 
the  name  or  names  of  a  trustee  or  trustees,  or  any  other  person  or 
persons  for  their  use  or  in  their  right,  &c. 

To  these  two  pleas  the  plaintiffs  demurred  specially ;  assigning  for 
causes — that  the  said  pleas  did  not  deny  or  confess  and  avoid  the  part 
of  the  declaration  to  which  they  were  pleaded ;  that  there  was  nothing 
in  the  said  pleas  or  either  of  them  to  shew  that  the  contracts  therein 
alleged  were  illegal  or  void  by  reason  of  any  statute  or  otherwise,  or 
without  consideration :  and  also  that  the  said  pleas  were  respectively 
double,  and  contained  a  twofold  answer  to  so  much  of  the  declaration 
as  they  professed  to  answer;  in  this,  to  wit,  that  the  defendant  had  in 
each  of  the  said  pleas  pleaded  and  alleged  that  the  said  supposed  con- 
tracts in  the  said  pleas  respectively  mentioned  were  in  the  nature  of 
puts  and  refusals,  and  also  that  the  respective  parties  thereto  were  not 
at  the  time  of  making  the  same  in  any  way  possessed  of  or  entitled  to 
the  said  stock  in  respect  whereof  the  said  supposed  contracts  were 
made :  and  also,  that  the  said  sixth  and  seventh  pleas  were  in  other 
respects  uncertain,  informal,  and  insufficient,  &c. 

The  defendant  joined  in  demurrer. 

Butt,  in  support  of  the  demurrer. — The  question  is,  whether  or  not 
the  transactions  out  of  which  this  action  arises  (time  bargains  in  foreign 
funds)  fall  within  the  stock-jobbing  act,  7  Geo.  2,  c.  8 — u  An  act  to 
prevent  the  infamous  practice  of  stock-jobbing."     That  statute — after 
reciting  that  "  great  inconveniencies  have  arisen  and  do  daily  arise  by 
the  wicked,  pernicious,  and  destructive  practice  of  stock-jobbing,  whereby 
many  of  his  majesty's  good  subjects  have  been  and  are  diverted  from 
pursuing  and  exercising  their  lawful  trades  and  vocations,  to  the  utter  » 
ruin  of  themselves  and  families,  to  the  great  discouragement  of  industry, 
and  to  the  manifest  detriment  of  trade  and  commerce" — enacts  "  that 
ill  contracts  and  agreements  whatsoever  which  shall,  from  arid  after 
the  1st  June,  1734,  be  made  or  entered  into  by  or  between  any  person 
or  persons  whatsoever,  upon  which  any  premium  or  consideration  in 
the  nature  of  a  premium  shall  be  given  or  paid  for  liberty  to  put  upon, 
or  to  deliver,  receive,  accept,  or  refuse  any  public  or  joint  stock  or 
public  securities  whatsoever,  or  any  part,  share,  or  interest  therein, 
and  also  aU  wagers  and  contracts  in  the  nature  of  wagers,  and  all  con- 
tracts in  the  nature  of  putts  and  refusals,  relating  to  the  then  present 
or  future  price  or  value  of  any  such  stock  or  securities  as  aforesaid,  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever ;  and  all  pre- 
miums, sum  or  sums  of  money  whatsoever  which  shall  be  given,j*e- 
ceived,  paid,  or  delivered  upon  all  such  contracts  or  agreements,  or  upon 
any  such  wagers  or  contracts  in  the  nature  of  wagers  as  aforesaid,  shall 
be  restored  and  repaid  to  the  person  or  persons  who  shall  give,  pay,  or 
deliver  the  same,  who  shall  be  at  liberty,  within  six  months  from  and 
after  the  making  such  contract  or  agreement,  or  laying  any  such  wager, 
to  sue  for  and  recover  the  same  from  the  person  or  persons  to  whom 
the  same  is  or  shall  be  paid  or  delivered,  with  double  costs  of  suit." 
And  by  the  2nd  section  parties  sued  for  penalties  under  the  act  are 
compellable  to  answer  on  oath  touching  the  contracts  made  by  them. 
Foreign  stocks  are  not  mentioned  in  the  act ;  and,  being  an  act  of  a 
highly  penal  description,  it  is  not  to  be  pressed  beyond  that  which  can 
fairly  be  supposed  to  have  been  within  the  iiitcntiou  of  the  legislature. 
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At  the  >ime  the  act  passed,  foreign  stocks  were  not  known  in  this 
country .  consequently  the  words  "  public  or  joint  stocks  or  public 
securities ,"  must  clearly  have  been  intended  to  comprehend  only  the 
public  stacks  of  this  kingdom.  The  precise  point  arose  in  Henderson 
v.  Bise,  3  Stark..  158,  (14  E.  C.  L.  R.  174,)  where  it  was  expressly 
ruled  by  Lord  Chief  Justice  Abbott  that  a  trafficking  in  Columbian 
oonds  was  not  within  the  statute.  His  lordship  said  he  "  was  of  opinion 
tnat  the  words  '  public  or  joint  stock*  relate  merely  to  stock  of  this 
country,  and  [the  act]  was  made  to  prevent  jobbing  in  the  British  funds. 
It  did  not  appear  what  the  nature  of  Columbian  bonds  was:  it  was 
probable  that  the  trafficking  in  such  instruments  might  be  attended  with 
as  much  mischief  as  jobbing  in  the  funds  of  this  country ;  and  it  might 
be  desirous  that  a  statute  should  be  passed  to  restrain  such  practices ; 
but,  as  they  did  not  fall  within  the  statute  referred  to,  the  plaintiff  was 
entitled  to  recover."  In  Mortimer  v.  Sulkeld,  4  Camp.  42,  Lord 
Ellenborough  ruled  that  a  wager  respecting  the  profits  to  be  made 
by  the  contractors  for  a  lottery  could  not  be  brought  within  the  pro- 
visions of  the  statute  :  and  the  plaintiff  there  had  a  verdict,  which  was 
acquiesced  in.  It  may  be  contended  on  the  other  side  that  the  con- 
tracts in  respect  of  which  the  plaintiffs  claim  the  right  to  recover 
commission  were  void  at  common  law,  as  being  in  the  nature  of  wagers: 
but  it  is  to  be  observed  that  the  plaintiffs,  who  are  third  parties,  do  not 
seek  to  enforce  those  contracts,  but  merely  to  recover  a  compensation 
for  work  and  labour  bestowed  by  them  at  the  defendant's  request  in  the 
making  of  the  contracts. 

J.  Manning,  contri. — The  contracts  out  of  which  arises  the  plaintiffs' 
claim  to  recover  in  this  action  are  clearly  void  and  illegal  both  at  com- 
mon law  and  by  the  statute. 

First,  as  to  the  statute — It  is  assumed  on  the  other  side,  that,  at  the 
time  of  the  passing  of  the  statute  7  Geo.  2,  c.  8,  foreign  stocks  were  un- 
known in  this  country.  This,  however,  is  erroneous ;  for,  it  is  clear 
matter  of  history  that  stocks  existed  in  France  and  in  Holland  long 
before  their  formation  here,  and  that  the  stocks  of  those  countries  were 
the  subject  of  purchase  and  sale  here  long  before  the  reign  of  William 
the  Third,  (a)  The  words  of  the  act  are  "  any  public  or  joint  stock  or 
public  securities :"  and  supposing  the  term  "  public  or  joint  stock"  ap- 
plies to  British  stocks  only,  surely  "public  securities"  must  be  held  to 
include  as  well  Spanish  and  Portuguese  stocks  as  those  of  our  own 
country.  The  preamble  affords  a  key  to  the  meaning  of  the  framers  of 
the  act ;  it  recites  that  "  great  inconveniences  have  arisen  and  do  daily 
arise  by  the  wicked,  pernicious,  and  destructive  practice  of  stock-jobbing, 
whereby  many  of  his  majesty's  godd  subjects  have  been  and  are  diverted 
from  pursuing  their  lawful  trades  and  vocations,  to  the  utter  ruin  of 
themselves  and  families,  to  the  great  discouragement  of  industry,  and 
to  the  manifest  detriment  of  trade  and  commerce."  The  act  is  intituled 
"An  act  to  prevent  the  infamous  practice  of  stock-jobbing."  What  dif- 
ference in  degree  of  infamy  can  there  be  between  jobbing  in  our  own  or 
in  foreign  funds  ?  Two  Nisi  Prius  cases  have  been  relied  on  to  show 
that  transactions  of  the  kind  in  question  are  not  within  the  act,  viz. 
Henderson  v.  Bise  and  Mortimer  v.  Salkeld.  The  argument  in  Hen- 
fa)  The  practice  of  funding  appears  to  have  been  introduced  by  the  Venetians  and  Genoese 
in  the  sixteenth  century.  The  establishment  of  funds  was  not  introduced  in  this  country  until 
after  the  revolution  in  1668. 
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derson  v.  Bise  turned  on  the  7th  section  of  the  act  which  impow 
(but  does  not  require)  the  bona  fide  purchasers  of  stock  to  purchase 
when  the  seller  refuses  to  deliver  the  stock  which  he  has  contracted  to 
sell.  The  objection  taken  was,  not  that  the  defendant  (the  vendor)  was 
possessed  of  no  Columbian  bonds  at  the  time  he  contracted  to  sell  them 
to  the  plaintiff;  but  that  the  contract,  was  void  under  the  statute,  the 
plaintiff  not  having  purchased  the  stock  before  the  commencement  ot 
the  action ;  which  clearly  was  not  ne'eessary  in  order  to  enable  him  to 
maintain  the  action,  and  the  omission  to  do  which  could  not  render  the 
contract  void.  The  opinion  of  Abbott,  C.  J.,  therefore,  was  wholly 
extrajudicial.  Mortimer  v.  Salkeld  was  a  case  arising  out  of  a  wager 
as  to  the  profits  of  a  lottery,  and  therefore  totally  beside  any  question  as 
to  gambling  in  the  funds. — Then,  the  statute  is  declaratory  only  of  the 
infamy  of  the  already  existing  practice  of  stock-jobbing.  [Tindal, 
C.  J. — The  word  "  enact"  only  is  used  in  the  statute.]  Can  an  art 
which  the  statute  designates  as  "infamous,  wicked,  pernicious,  and 
destructive,"  be  held  legal  ?  or  can  it  be  held  to  be  illegal  only  with 
reference  to  the  prospective  enactments  of  the  statute?  [Tindal,  C.  J. 
— The  statute  clearly  is  prospective  only:  it  enacts  a  new  state  of  the 
law.]  Though  not  within  the  direct  purview  of  the  act,  gambling  or 
jobbing  in  foreign  funds  is  within  the  mischief  intended  by  the  act  to  he 
remedied.  The  point  also  arose  in  a  case  of  Rossitm  v.  Taylor,  (Chin. 
Stat.  1022,  n.,)  tried  before  Dallas,  C.  J.,  at  Guildhall,  in  1823.  There, 
the  plaintiff  sued  for  differences  iu  dealings  in  Spanish  stock,  and  \\  e 
learned  judge  said  that  the  question  ought  to  undergo  the  consideratiou 
of  a  full  Court.  Several  other  objections  were  taken,  but  the  plaintiff 
had  a  verdict,  and  leave  was  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit,  which  was  accordingly  done  in  the  following  term.  Dallas. 
C.  J.,  on  granting  the  rule,  said :  "  This  is  a  case  of  stock-jobbing  in  the 
foreign  funds,  and  not  in  our  own :  in  my  present  opinion,  it  is  not  the 
less  gambling  because  it  is  in  this  or  that  stock ;  however,  Sir  John  Ber- 
nard's act  is  nominally  applicable  to  the  British  funds  only.  But  what 
is  the  title  of  that  act?  It  is  an  act  to  prevent  the  infamous  practice  of 
stock-jobbing.  The  legislature,  therefore,  has  pronounced  the  act  infa- 
mous. The  question,  therefore,  upon  that  point  is  still  open."  The 
case  underwent  no  further  discussion,  a  compromise  having  been  effected 
between  the  parties.  That,  in  the  opinion  of  Lord  Tenterden,  such  a 
contract  would  be  illegal  and  void  at  common  law,  is  clear  from  the  case 
of  Bryan  v.  Lewis,  R.  &  M.  386,  (21  E.  C.  L.  R.  467,)  a  case  that  oc- 
curred about  three  years  after  that  of  Henderson  v.  Bise.  His  lordship 
there  said :  "  I  have  always  thought,  and  shall  continue  to  think  until 
1  am  told  by  the  House  of  Lords  that  I  am  wrong,  that,  if  a  man  sells 
goods  to  be  delivered  on  a  future  day,  and  neither  has  the  goods  at  the 
time  nor  has  entered  into  any  prior  contract  to  buy  them,  nor  has  any- 
reasonable  expectation  of  receiving  them  by  consignment,  but  means  to 
go  into  the  market  and  to  buy  the  goods  which  he  has  contracted  to 
deliver,  he  cannot  maintain  an  action  upon  such  a  contract :  such  a  con- 
tract amounts,  on  the  part  of  the  vendor,  to  a  wager  on  the  price  of  the 
commodity,  and  is  attended  with  the  most  mischievous  consequences/ ' 
And  in  Chitty  on  Contracts,  2nd  edit.  p.  332,  n.,  the  same  learned  judge 
is  said  to  have  ruled  on  a  still  later  occasion,  that,  "  if  two  persons  enter 
into  a  contract  under  the  semblance  of  a  sale  of  goods,  not  intending 
really  to  buy  or  sell  the  commodity,  but  merely  as  a  gambling  specula* 
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tion,  and  to  pay  the  difference  of  the  market  price  on  a  particular  day 
like  a  time  bargain  in  the  stocks,  such  a  contract  is  illegal  and  void  at 
common  law,  and  no  action  will  lie  to  enforce  it."  This  is  a  much 
stronger  case  than  that.  And  if  the  transactions  themselves  were  illegal 
and  void,  the  brokers  are  not  entitled  to  maintain  an  action  against  their 
principal  for  monies  paid  by  them  on  account,  or  for  commission  in 
respect  thereof — Clayton  v.  Dilly,  4  Taunt.  165;  Josephs  v.  Pedrer, 
3B.&C.  639,  5  D.  &  R.  542,  1  C.  &  P.  507,  (10  E.  C.  L.  R.  209.) 

Ihitt,  in  reply. — Unless  it  be  clearly  apparent  that  foreign  stocks 
were  intended  to  be  embraced  by  the  statute,  or  if  the  words  of  the  act 
arj  satisfied  by  confining  its  operation  to  the  funds  of  this  country, 
foreign  stocks  cannot  be  held  to  be  within  it.  The  words  "  other  securi- 
ties" can  have  reference  only  to  securities  of  the  like  kind  with  those 
before  intended  by  "  public  or  joint-stocks."  The  same  public  securities 
are  meant  throughout  the  act;  and  the  10th  section,  which  relates  to 
purchases  of  stock  by  the  accountant-general,  puts  the  matter  beyond 
doubt,  that  officer  having  no  power  to  deal  with  any  other  than  the 
British  funds.  Henderson  v.  Bise,  as  far  as  its  authority  goes,  and  also 
Rossum  v.  Taylor,  shew  that  this  case  is  not  within  the  statute.  The 
question  here  is,  whether  these  contracts  arc  within  the  words  and 
meaning  of  the  statute,  not  merely  whether  they  are  within  the  mis- 
chief it  was  intended  to  remedy :  Mortimer  v.  Salkeld  was  cited  for 
the  mere  purpose  of  showing  that  the  case  there  put  was  as  much  with- 
in the  mischief  of  the  act  as  this  can  be.  Unless  avoided  by  the  statute, 
dealings  in  the  nature  of  time  bargains  are  perfectly  legal.  There  are 
no  words  in  the  act  declaratory  of  the  illegality  of  the  practice  at  com- 
mon  law.  Bryan  v.  Lewis  decided  nothing :  and  the  opinion  there 
expressed  by  Lord  Tenterden  is  not  warranted  to  the  extent  to  which 
it  goes  by  any  case  to  be  found  in  the  books.  Even  if  it  were  good  to 
the  fullest  extent,  it  is  no  authority  to  show  that  the  brokers  employed 
would  not  be  entitled  to  maintain  an  action  for  their  work  and  labour. 
Clayton  v.  Dilly  merely  decided  that  a  plaintiff  who  by  the  defendant's 
authority  lays  illegal  bets  in  the  defendant's  name,  and,  losing,  pays 
them  without  a  subsequent  express  direction  so  to  do,  cannot  recover 
from  the  defendant  the  amount  of  the  money  so  paid.  Here,  it  is  ad- 
mitted on  the  record  that  the  work  was  done  at  the  request  of  the 
defendant.  The  contracts,  however,  being  clearly  not  illegal  either  at 
common  law  or  under  the  statute,  the  plaintiffs  are  entitled  to  judgment. 

Tindal,  C.  J. — It  appears  to  me  that  the  pleas  now  under  considera- 
tion do  not  furnish  any  answer  to  the  declaration.  The  action  is 
brought  for  work  and  labour  and  commission.  The  pleas  state  that  the 
work  alleged  to  have  been  done  by  the  plaintiffs  was  work  done  by 
them  as  brokers  and  agents  in  making  illegal  contracts  for  the  sale  and 
transfer  of  foreign  stocks,  in  which  none  of  the  contracting  parties 
were  at  the  time  interested — in  effect,  pleas  of  the  stock-jobbing  act ; 
and  affording  a  complete  answer  to  the  action  if  foreign  stocks  or  funds 
are  within  that  act.  Looking  at  the  words  of  the  statute,  it  appears  to 
rae  that  foreign  stocks  are  not  within  either  its  words  or  meaning.  In 
the  first  place,  the  statute  was  passed  with  a  view  to  prevent  a  common 
practice  that  had  been  found  to  be  destructive  of  the  interests  of  the 
country.  The  title  and  preamble  of  the  act  sufficiently  show  that  its 
object  was  to  put  down  a  practice  that  had  become  extremely  general 
and  in  its  consequences  pernicious.    Before  the  passing  of  the  act  in 
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question  many  statutes  had  exisled  relating  to  the  public  stocks  of  this 
country,  which  show  that  there  was  a  subject-matter  upon  which  this 
statute  could  operate.  But  there  is  no  evidence  before  us  of  the  then 
existence  of  any  foreign  stocks.  If  the  defendant  intended  to  rely  on  the 
fact  of  the  existence  of  other  funds  besides  English  funds  at  the  time 
of  the  passing  of  the  7  Geo.  2,  c.  8,  lie  should  at  least  have  averrei 
that  fact.  Seeing  what  the  statute  might  and  did  relate  to,  viz.  English 
stocks,  and  having  no  judicial  knowledge  or  information  to  show  us 
that  it  could  have  been  intended  to  embrace  stocks  of  any  other  country, 
I  feel  myself  bound  to  hold  that  the  former  only  are  within  the  act. 
Besides,  the  statute  carries  with  it  consequences  highly  penal:  it 
imposes  a  penalty  on  parties  guilty  of  the  acts  prohibited,  and  also 
renders  them  liable,  by  a  bill  in  equity  filed  against  them,  to  answer  on 
oath  touching  the  contracts  they  may  have  entered  into.  A  statute  so 
penal  in  its  nature  is  not  to  be  enlarged  beyond  the  fair  and  obvious 
meaning  of  the  words  employed  to  express  the  intention  of  the  legisla- 
ture. The  act  containing  no  expressions  to  induce  us  to  suppose  it  was 
designed  to  embrace  any  other  than  the  stocks  of  this  country,  I  think 
we  should  not  be  warranted  in  holding  any  others  to  fall  within  it 
The  10th  section  contains  a  provision  applicable  to  sales  of  stock  with 
the  privity  of  the  accountant-general  of  the  Court  of  Chancery.  Hence 
it  would  seem  clear  that  the  stocks  of  this  kingdom  only  were  the 
subject  of  legislation ;  for,  it  is  well  known  that  no  purchases  or  sales 
of  stock  are  made  under  the  authority  of  the  accountant-general  other 
than  domestic  stocks.  This,  undoubtedly,  is  not  a  conclusive  argument 
on  the  subject ;  but  it  is  not  by  any  means  an  unusual  or  improper  rule, 
in  the  construction  of  a  statute,  to  call  in  aid  an  exception.  For  these 
reasons  it  appears  to  me  that,  as  far  as  the  statute  is  concerned,  time 
bargains  in  foreign  stocks  are  not  illegal. — It  has  been  contended,  how- 
ever, that  such  transactions  constitute  an  offence  at  common  law,  and 
therefore  not  capable  of  being  made  the  foundation  of  an  action  like 
the  present.  The  words  of  the  statute  are  words  of  enactment,  not 
declaratory  of  the  common  law :  and  it  would  be  too  much  to  say  that 
an  action  for  work  and  labour  could  not  be  maintained  in  respect  of 
work  done  by  a  broker  or  agent  in  the  making  of  a  contract  which  is 
not  illegal,  but  at  the  most  void.  It  is  enough  for  the  present  purpose 
to  say  that  I  do  not  see  my  way  with  sufficient  clearness  to  hold  the 
transactions  iu  question  illegal  at  common  law ;  and  therefore  I  think 
the  plaintiffs  are  entitled  to  judgment. 

Park,  J. — I  am  of  the  same  opinion.  Two  questions  arise  in  this 
case — first,  whether  contracts  called  time  bargains  in  foreign  stocks 
(Spanish  bonds)  are  by  the  statute  made  illegal — secondly,  whetl.cr 
they  are  illegal  at  common  law.  Upon  a  full  consideration  of  the 
statute,  and  of  the  authorities  to  which  our  attention  has  been  more 
particularly  called,  I  am  of  opinion  that  such  transactions  are  not  within 
the  statute.  It  is  clear,  that,  where  a  statute  says  nothing  to  the  con- 
trary, it  applies  only  to  the  subjects  of,  and  to  contracts  made  in,  this 
country.  There  is  nothing  in  this  act  to  show  that  it  was  intended  to 
apply  to  foreign  funds.  The  10th  section  is  not  without  its  weight  in 
the  construction  of  a  statute  that  has  not  before  received  a  distinct 
judicial  interpretation.  That  section  relating  to  the  sale  of  stocks  by  au 
officer  who  is  authorized  only  to  deal  with  the  stocks  of  this  country, 
affords,  in  my  judgment,  a  strong  presumption  that  such  only  were  th« 
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stocks  to  which  the  statute  was  intended  to  apply.  There  are  cases  in 
the  books  in  which  the  subject  has  come  under  consideration.  In 
Henderson  v.  Bise,  3  Stark.  158,  (14  E.  C.  L.  R.  174,)  Lord  Chief 
Justice  Abbott  expressed  himself  of  opinion  that  the  act  applied  only 
to  the  stocks  of  this  country.  The  only  authority  that  at  all  impugns 
that  Opinion  is  the  dictum  of  Lord  Chief  Justice  Dallas  in  Russum 
v.  Taylor:  his  lordship  seems  to  have  been  inclined  to  think  that 
foreign  stocks  are  within  the  act :  he  says — "  This  is  a  case  of  stock 
jobbing  in  the  foreign  funds,  and  not  in  our  own:  in  my  present 
opinion  it  is  not  the  less  gambling  because  it  is  in  this  or  that  stock; 
however,  Sir  John  Bernard's  act  is  nominally  applicable  to  British 
funds  only.  But,  what  is  the  title  of  that  act  ?  It  is  an  act  to  prevent 
the  infamous  practice  of  stock-jobbing.  The  legislature,  therefore,  has 
pronounced  the  act  infamous.  The  question,  therefore,  upon  that  point 
is  still  open.,,  Rossum  v.  Taylor  is  not  an  authority  to  be  opposed  to 
Henderson  v.  Bise  ;  it  was  afterwards  settled  without  coming  before 
the  Court. — With  respect  to  the  second  point — I  do  not  find  any  authority 
for  holding  transactions  like  those  out  of  which  this  action  arises  to  be 
illegal  at  common  law.  If  the  legislature  had  so  understood  at  the 
time  of  passing  the  7  Geo.  2,  c.  8,  some  intimation  to  that  effect  would 
doubtless  have  been  found  in  its  preamble.  The  preamble,  however, 
merely  recites  the  fact  of  the  existence  and  daily  increase  of  a  pernicious 
practice,  to  prevent  which  the  legislature  proceed  to  enact  that  the 
contracts  therein  described  shall,  from  and  after  a  given  day,  be  null  and 
void,  and  the  parties  offendiug  subjected  to  certain  penalties.  Although 
I  do  not  approve  of  the  practice  of  gambling  in  foreign  funds,  still  I 
cannot  perceive  that  it  is  an  offence  at  common  law  so  as  to  disentitle 
the  broker  making  the  contracts  to  maintain  an  action  for  his  com- 
mission. 

Vaughan,  J. — I  am  also  of  opinion  that  making  what  are  called 
time  bargains  in  the  foreign  funds  is  not  an  offence  cither  at  common 
law  or  by  the  statute.  In  Billing  v.  Flight,  2  Marsh.  124,  6  Taunt. 
419,  (1  E.  C.  L.  R.  433,)  the  7  Geo.  2,  c.  8,  was  held  to  be  a  remedial 
rather  than  a  penal  act :  but  it  cannot  be  denied  that  some  of  its  clauses  are 
in  the  highest  degree  penal ;  and  I  think  there  is  nothing  in  its  language 
to  show  that  it  was  intended  to  apply  to  foreign  stocks.  Then,  was 
this  an  offence  at  common  law?  No  authority  has  been  adduced  to 
show  that  it  has  ever  been  so  held ;  though  it  cannot  be  supposed  that 
foreign  stocks  did  not  exist  at  the  time  this  statute  passed.  The  act  is 
prospective  in  all  its  provisions.  It  must  be  remembered,  too,  that  the 
plaintiffs  are  one  step  removed  from  a  participation  in  the  offence,  if  it 
were  an  offence. 

Bosanqcjet,  J. — I  am  of  opinion  that  the  contract  upon  which  the 
plaintiffs  have  declared  is  not  void  or  illegal  either  by  the  common  law 
or  by  the  statute.  The  statute  imposes  penalties  for  the  commission  of 
those  practices  it  was  framed  to  prevent,  and  therefore  is  not  to  be  ex- 
tended beyond  the  strict  and  fair  meaning  of  its  words.  Notwithstand- 
ing the  recital  the  act  is  still  prospective,  and  not  declaratory  of  what 
the  law  was  before  its  passing.  The  statute  speaking  generally  of  pub- 
lic stocks  or  securities,  must  necessarily  be  understood  to  mean  the 
public  stocks  or  securities  of  this  country  only.  I  cannot  say  that  I  rely 
upon  the  10th  section  of  the  act  so  much  as  the  rest  of  the  Court  seem 
to  do :  it  would  have  been  equally  necessary  to  insert  the  exception 
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whether  the  statute  embraced  foreign  funds  or  not.  But  we  have  the 
authority  of  Lord  Tenterden  that  Columbian  bonds  are  not  within  the 
act ;  and  that  is  the  only  express  judicial  opinion  upon  the  point- 
Then,  are  transactions  of  this  nature  illegal  at  common  law  ?  The 
coutract  here  is  for  work  and  labour  stated  in  the  declaration  to  have 
been  performed  at  the  request  of  the  defendant :  and  this  is  admitted  by 
the  pleas.  The  authority  of  Lord  Tenterdex  in  Bryan  v.  Lewis  lias 
been  pressed  upon  us  to  show  that  this  coutract  is  of  such  a  nature  as 
to  be  void  at  common  law.  The  decision,  however,  in  that  case  did 
not  turn  upon  that  point :  that  for  which  it  is  cited  is  a  mere  dictum  of 
Lord  Texterden;  and  the  circumstances  of  the  case  were  such  that  one 
cannot  feel  surprised  at  a  strong  expression  of  opinion  on  the  part  of 
the  judge.  His  lordship  says — "  I  have  always  thought,  and  shall  con- 
tinue to  think,  until  I  am  told  by  the  House  of  Lords  that  I  am  wrong, 
that,  if  a  man  sells  goods  to  be  delivered  on  a  future  day,  and  has 
neither  the  goods  at  the  time,  nor  has  entered  into  any  prior  contract  to 
buy  them,  nor  has  any  reasonable  expectation  of  receiving  them  by 
consignment,  but  means  to  go  into  the  market  and  to  buy  the  goods 
which  he  has  contracted  to  deliver,  he  cannot  maintain  an  action  upon 
such  a  contract :  such  a  contract  amouuts,  on  the  part  of  the  vendor,  to 
a  wager  on  the  price  of  the  commodity,  and  is  attended. with  the  most 
mischievous  consequences."  Comparing  that  opinion  with  what  ap- 
pears upon  this  record,  it  will  be  seen  that  there  is  a  material  distinc- 
tion between  the  two  cases.  There  the  vendor  had  no  reasonable 
expectation  of  getting  the  goods  he  contracted  to  deliver:  here  the 
plaintiffs  were  merely  employed  as  brokers  or  agents,  and  the  pleas  do 
not  negative  the  power  of  the  vendors  to  become  possessed  of  the  stock, 
or  aver  the  plaintiffs'  cognizance  of  the  vendors'  want  of  power  to  be- 
come possessed.  This  is  material  when  the  opinion  of  the  same  learn- 
ed judge  in  the  former  case  is  remembered,  viz.  that  foreign  stocks  are 
not  within  the  7  Geo.  2,  c.  8.  Independently  of  this,  I  am  not  prepared 
to  say  that  the  plaintiffs  are  not  entitled  to  recover  in  this  action  a  com- 
pensation for  their  work  and  labour.  The  contracts  upon  which  the 
labour  was  bestowed  might  be  void :  but  still  it  would  by  no  means 
follow  that  the  brokers  by  whom  the  contracts  were  made  would  be 
precluded  from  recovering  their  commission. 

Judgment  for  the  plaintiffs. 


LYNG  v.  SUTTON.— p.  137. 

Where  a  cauM  is  referred  and  a  verdict  entered,  a  motion  to  impeach  the  award  most  be 
within  the  first  four  days  of  the  following  term. 


HOOPPELL  v.  LEIGH.— p.  188. 

Upon  writs  of  inquiry  before  the  sheriff,  where  the  damages  are  under  20/.,  the  costs  i 
on  the  tame  scale  as  upon  trials  before  the  sheruX 
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COLE  and  Another  v.  LE  SOUEF  and  Another.— p.  188. 

In  assumpsit  for  money  paid  to  the  use  of  the  defendant*,  they  pleaded  specially  circumstances 
showing  that  the  policy  of  insurance  in  respect  of  which  the  payments  were  made  had  been 
so  framed  as  to  be  utterly  unavailing.  Upon  special  demurrer,  on  the  ground,  amongst 
others,  that  the  plea  was  argumentative  and  amounted  to  the  general  issue — The  Court  in- 
clined to  think  the  plea  good,  but  allowed  the  plaintiff  to  withdraw  his  demurrer  and  reply 
de  novo,  without  coats. 

Assumpsit  for  money  paid,  for  interest,  and  for  money  due  upon  an 
account  stated. 

Pleas — first,  non  assumpsit — secondly,  as  to  173/.  5s.  parcel  of  the 
sums  of  money  in  the  first  and  third  counts  mentioned,  and  the  pro- 
mises in  the  declaration  mentioned  so  far  as  related  to  the  said  sum  of 
173/.  5s. — that,  theretofore,  and  before  the  plaintiffs  were  retained  or 
employed  as  thereinafter  mentioned,  certain  goods  of  a  large  value,  to 
wit,  of  the  value  of  5000/.,  had  been  and  were  at  London  shipped  and 
loaded  in  and  on  beard  of  a  certain  ship  or  vessel  called  the  Pomono,  to 
be  carried  and  conveyed  therein  from  London  aforesaid  to  Falmouth, 
and  from  thence  on  a  voyage  to  a  certain  place  beyond  the  seas,  to 
wit,  to  Oporto,  and  that  the  defendant,  before  and  at  and  after  the  time 
of  retaining  and  employing  the  plaintiffs  as  thereinafter  mentioned, 
were  interested  in  the  said  goods  to  a  large  value  and  amount,  to  wit, 
to  the  value  and  amount  of  all  the  moneys  which  they  retained  and 
employed  the  plaintiffs  as  thereinafter  mentioned  to  cause  to  be  insured 
thereon  ;  of  all  which  several  premises  the  plaintiffs  before  and  at  the 
time  of  their  being  retained  and  employed  as  thereinafter  mentioned,  to 
wit,  on  &c,  had  notice :  that,  before  and  at  the  time  when  the  plain- 
tiffs were  retained  and  employed  as  thereinafter  mentioned,  the  plain- 
tiffs were  insurance  brokers,  arfd  used,  exercised,  and  carried  on  the 
business  and  employment  of  insurance  brokers ;  and  thereupon,  there- 
tofore, to  wit,  on  &c.  last  aforesaid,  the  defendants,  at  the  plaintiffs'  re- 
quest, retained  and  employed  the  plaintiffs  as  insurance  brokers  and 
agents  in  that  behalf  for  compensation  and  reward  to  them  in  that  be- 
half, to  effect  and  cause  to  be  made  for  the  benefit  of  the  defendants  an 
insurance  to  the  amount  of  a  certain  sum  of  money,  to  wit,  2,000/.  upon 
the  said  goods  in  the  said  ship  or  vessel,  upon  and  for  the  said  voyage 
from  Falmouth  to  Oporto  ;  which  said  retainer  and  employment  the 
plaintiffs  then  accepted,  and  in  consideration  of  the  premises  then  pro- 
mised the  defendar.  s  to  do  and  perform  their  duty  as  such  brokers  and 
agents  as  aforesaid  in  that  behalf;  and  thereupon  it  then  became  and 
was  the  duty  of  the  plaintiffs  as  such  brokers  and  agents  of  the  defend- 
ants as  aforesaid,  to  use  due  and  proper  care  and  skill  in  and  about  the 
effecting  and  causing  to  be  made  such  insurance  as  aforesaid  :  that  the 
plaintiffs,  well  knowing  the  premises,  and  that  the  said  goods  had  been 
shipped  and  loaded  at  Londou  as  aforesaid,  and  not  at  Falmouth  as 
aforesaid,  but  neglecting  their  duty  in  that  behalf,  did  not  nor  would 
use  due  or  proper  skill  in  and  about  the  effecting  and  causing  to  be 
made  the  same  insurance,  but  wholly  neglected  so  to  do,  and,  on  the 
contrary  thereof,  as  and  for  the  purpose  of  effecting  such  insurance  as 
aforesaid,  carelessly,  negligently,  unskilfully,  and  improperly  effected 
and  caused  to  be  made  two  policies  of  assurance,  to  wit,  &c,  which 
policies,  by  reason  of  the  carelessness,  negligence,  and  want  of  skill  ot 
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the  plaintiffs  in  that  behalf,  were  worded  and  expressed  in  such  words 
and  manner  as  not  to  be,  and  the  same  were  not,  nor  was  either  of 
them,  applicable  or  adapted  to  an  insurance  upon  the  said  goods  or  any 
goods  shipped  and  loaded  in  and  on  board  of  the  said  ship  or  vessel  at 
London  aforesaid;  by  means  whereof  the  said  policies  of  assurance 
did  not  nor  did  either  of  them  operate,  and  were  not,  nor  was  either  of 
them,  an  insurance  upon  the  said  goods  or  upon  any  part  thereof:  and 
thereby  the  defendants  were  prevented  from  having,  and  never  had, 
any  insurance  on  the  said  goods  or  any  part  thereof,  or  any  indemnity, 
benefit  or  advantage  whatever  of  or  from  the  said  policies  of  assurance, 
and  the  said  goods,  by  means  of  the  premises,  and  of  the  carelessness, 
negligence,  and  want  of  skill  and  improper  conduct  of  the  plaintiffs  as 
such  insurance  brokers  and  agents  of  the  defendants  in  that  behalf  as 
aforesaid,  were  wholly  uninsured  of  or  for  the  said  voyage  from  Fal- 
mouth to  Oporto  :  and  that  the  said  sum  of  173/.  5s.  was  and  is  the 
amount  of  certain  premiums  of  insurance  and  expenses  upon,  of,  and 
relating  to  the  said  policies  of  assurance,  and  paid  and  incurred  by  the 
plaintiffs  in  and  about  and  relative  to  the  same,  and  the  effecting  and 
causing  the  same  to  be  made — verification. 

To  the  first  plea  the  plaintiffs  added  the  similiter,  and  to  the  second 
demurred  specially,  assigning  for  causes — that  the  defendants  in  and  by 
their  said  second  plea  specially  pleaded  and  relied  upon  matter  amount- 
ing in  effect  to  a  general  traverse  of  the  promise  laid  in  the  declaration 
as  far  as  such  promise  related  to  the  causes  of  action  in  the  commence- 
ment of  that  plea  referred  to — that  the  plea  was  a  multifarious,  argu- 
mentative, and  insufficient  mode  of  pleading  (he  plea  of  non  assumpsit  to 
the  last-mentioned  causes  of  action — that  the  said  second  plea  concluded 
with  a  verification,  and  purported  to  be  a  special  plea  in  avoidance  of 
the  last-mentioned  causes  of  action,  without  in  any  manner  confessing 
even  a  primff  facie  or  colorable  title  or  right  of  action  in  the  plaintiffs — 
that  the  said'  second  plea  did  not  state  any  fact  which  arose  after  the 
causes  of  action  which  it  professed  to  answer  had  accrued  to  the  plain- 
tiffs, nor  did  it  contain  any  matter  of  law  in  answer  to  the  last-men- 
tioned causes  of  action,  nor  did  it  state  any  matter  of  law  or  of  fact  in 
avoidance  of  any  or  of  any  part  of  the  causes  of  action  in  the  declara- 
tion alleged — that  the  said  second  plea  contained  material  allegations 
at  variance  and  inconsistent  with  each  other,  inasmuch  as  it  contained 
averments  showing  that  the  sum  of  173/.  5s.  therein  and  in  the  declara- 
tion mentioned  was  paid  by  the  plaintiffs  as  and  for  certain  premiums 
of  insurance  and  expenses  paid  and  incurred  in  consequence  of  the  re- 
tainer of  the  defendants,  and  yet  attempted  to  state  and  to  tender  for 
issue  certain  facts  from  which  it  was  sought  to  be  inferred  that  the  same 
payments  and  expenses  were  made  and  incurred  in  the  plaintiffs'  own 
wrong,  and  without  any  request,  retainer,  or  instructions  of  or  from  the 
defendants — that,  in  and  by  the  said  second  plea,  it  was  admitted  that 
there  was  an  account  stated  between  the  plaintiffs  and  defendants  as  in 
the  declaration  alleged,  and  it  was  also  implied  and  admitted  that  the 
said  sum  of  1 73/.  5s.  was  an  item  in  such  account,  and  that  upon  such 
account  a  balance  to  that  amount  remained  to  the  credit  of  the  plain- 
tiffs ;  and  yet  in  and  by  the  said  second  plea  there  was  not  shown  any 
matter  or  matters  in  avoidance  of  or  as  a  set-off  against  the  said  item  or 
sum  of  173/.  5*.,  but,  in  a  subsequent  part  of  the  plea,  it  was  attempted 
to  be  shown  that  the  said  sum  of  173/.  5s.  never  was  a  valid  debt  in 
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account  or  otherwise  from  the  defendants  to  the  plaintiffs,  and  it  was 
stated  in  effect,  notwithstanding  the  implied  admission  of  the  said  ac- 
count and  of  the  said  sum  of  173/.  5s.  being  such  balance  as  aforesaid, 
that  the  said  sum  of  173/  5s.  consisted  of  certnin  payments  made  by 
the  plaintiffs  in  their  own  wrong,  and  not  at  the  request  of  the  defend- 
ants, and  for  which  said  sum  of  173/.  5s.,  or  any  part  thereof,  it  was 
attempted  in  and  by  the  said  second  plea  (but  in  an  argumentative,  in- 
direct, and  insufficient  manner)  to  be  shown  that  the  defendants  never 
were  or  ought  to  be  liable  to  the  plaintiffs — and  that  the  said  second 
plea  contained  various  allegations  upon  no  one  of  which  could  the 
plaintiffs  take  issue  without  thereby  admitting  the  truth  of  the  other 
allegations  in  the  plea,  which,  though  wholly  tklse  or  unfounded,  would 
materially  embarrass  the  plaintiffs  on  the  trial  of  the  cause,  and  in  the 
recovery  of  their  demand. — Joinder. 

J.  Manning,  in  support  of  the  demurrer. — The  plea  is  bad  inasmuch 
as  it  does  not  confess  and  avoid  the  matters  alleged  in  the  declaration, 
and  merely  amounts  to  the  general  issue.  It  dojs  not  full  within  either 
of  the  cases  that  form  an  exception  to  the  general  rule  that  that  which 
may  be  given  in  evidence  under  non  assumpsit  cannot  be  pleaded  spe- 
cially. These  exceptions  are,  first,  where  the  matters  alleged  in  the 
declaration  are  confessed  by  the  plea  and  avoided  by  matters  ex  post 
facto ;  secondly,  where  the  matters  alleged  are  avoided  l?y  matter  of 
law,  that  is,  by  matters  of  fact  involving  matters  oflaw — Carry.  Hinch- 
cliffe,  7  D.  &  R.  42,  4  B.  &  C.  547,  (10  E.  C.  L.  R.  408;)  Maggs  v. 
Ames,  1  M.  &  P.  294, 4  Bhg.  470,  nom.  Ma%g*  v.  Anson,  (15  E.  C.  L.  R. 
45.)  The  new  rule  of  Hilary  Term,  4  Will.  4,  s.  1,  which  provides, 
that,  "  in  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pro- 
missory notes,  the  plea  of  non  assumpsit  shall  operate  only  as  a  denial 
in  fact  of  the  express  contract  or  promise  alleged,  or  of  the  matters  of 
fact  from  which  the  contract  or  promise  alleged  may  be  implied  by  law," 
leaves  the  matter  just  where  it  was.  Here,  the  plaintiffs  declare  for 
money  paid  to  the  use  of  the  defendants.  Under  non  assumpsit  the  de- 
fendants might  have  given  in  evidence  any  thing  to  show  that  the  money 
was  not  in  feet  paid  to  their  use.  [Tixdal,  C.  J. — You  might  have  put 
in  a  replication  denying  the  whole  of  the  matters  alleged  in  the  plea.] 
It  may  admit  of  great  doubt  whether  we  could  safely  have  replied  de 
injuria.  We  might  have  been  embarrassed  by  the  admission  of  some 
of  the  facts  alleged  in  the  plea.  [Tindal,  C.  J. — The  defence  is,  that 
the  policy  in  respect  of  which  the  alleged  payments  were  made  was  so 
framed  by  the  plaintiffs  as  to  be  utterly  useless  to  the  defendants:  if  so, 
why  may  not  that  form  the  subject  of  a  special  plea  ?  I  think  you  had 
better  amend.] 

Manning  expressed  his  willingness  to  amend  without  costs :  but  this 
was  not  acceded  to  by  the  other  side. 

Barstow,  contra. — It  is  by  no  means  clear  that  this  would  not  have 
been  a  good  plea  before  the  new  rules.  Maggs  v.  Ames  is  an  autho- 
rity in  its  favour.  But,  at  all  events,  since  these  rules,  there  can  be  no 
doubt.  The  general  policy  of  the  new  rules  was  to  encourage  the 
putting  of  defences  specially  upon  the  record.  Under  non  assumpsit, 
the  proposed  defence  would  have  been  excluded.  The  third  rule,  in 
assumpsit,  provides  that,  "  in  every  species  of  assumpsit,  all  matters  in 
confession  and  avoidance,  including  not  only  those  by  way  of  discharge, 
but  those  which  shov  the  transaction  to  be  either  void  or  voidable  in 
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point  jf  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded."  .  Here  the  transaction  is  voidable  in  consequence  of  the 
ne  -lect  of  the  defendants. 

Tindal,  C.  J. — The  plea  admits  an  account  stated  in  point  of  fact 
after  the  transaction  was  closed.  For  anything  that  appears,  the  de- 
fendants are  not  damnified.  I  think  the  plaintiffs  should  have  leave  to 
withdraw  their  demurrer,  and  reply  de  novo,  without  payment  of  costs. 

Rule  accordingly. 


GIBSON  and  others,  Assignees  of  GREEN,  a  Bankrupt,  v.  BOUTTS. 

—p.  229. 

Whether  or  not  a  voluntary  payment  made  by  a  trader  in  insolvent  circumstances  and  on  the 
verge  of  bankruptcy  to  a  particular  creditor,  is  void  as  being  a  fraud  upon  the  bankrupt  laws, 
is  a  question  of  fact  for  the  jury,  depending  upon  the  mind  and  intention  of  the  party  at  the 
time  of  making  the  payment,  to  be  collected  for  the  surrounding  circumstances.  If  his 
condition  and  conduct  be  such  as  to  evince  clearly  a  contemplation  on  the  part  of  the  trader 
that  his  embarrassments  must  of  necessity  end  in  bankruptcy,  the  jury  will  not  be  warranted 
in  coming  to  any  other  conclusion  than  that  the  transaction  is  fraudulent.  But,  inasmuch 
as  eveiy  man  has  down  to  the  time  of  committing  the  act  of  bankruptcy  the  sole  right  of 
dominion  over  his  property,  such  a  payment  cannot  be  held  to  be  a  fraudulent  preference  where 
the  bankrupt  at  the  time  of  making  it  appears  to  entertain  a  bona,  fide  hope  or  expectation 
that  he  may  be  extricated  from  bis  difficulties  without  being  made  a  bankrupt. 


ELIZABETH  SMITH  v.  MARGARET  KlNGSFORD.— p.  279. 

The  plaintiff,  a  domestic  servant,  entered  into  the  defendant's  service  on  the  19th  November. 
On  the  15th  January,  her  mistress  caused  her  to  be  taken  before  a  magistrate  on  a  charge 
of  stealing  some  small  articles  of  plate :  the  magistrate  remanded  her  till  the  20th.  when  she 
was  Bgain  brought  up,  and  discharged.  On  the  22nd,  the  plaintiff  went  to  demand  her  clothes 
and  wages,  including  1/.*  1«.  in  lieu  of  a  month's  warning.  The  defendant  tendered  2/.  2«. 
for  the  two  month's  actual  service,  but  refused  to  pay  the  additional  guinea: — I  {eld,  that, 
inasmuch  as  the  placing  the  plaintiff  in  custody  on  a  charge  that  was  afterwards  abandoned 
was  no  dissolution  of  the  contract  of  hiring,  the  plaintiff  was  under  the  circumhtances  entitled 
to  wages  for  the  third  month,  which  had  been  entered  upon ;  and  that  the  whole  might  be 
recovered  under  the  common  count  for  work  and  labour. 

Indebitatus  assumpsit  for  work  and  labour,  and  for  money  due  upon 
an  account  stated.  Pleas — first,  non-assumpsit,  as  to  all  but  21.  2s. — 
secondly,  as  to  the  said  sum  of  2/.  2$.,  a  tender  of  that  sum ;  which 
was  brought  into  court,  and  taken  out  by  the  plaintiff — thirdly,  as  to 
the  sum  of  1/.  1*.,  parcel  &c,  that,  before  and  at  the  time  of  her  dis- 
missal and  discharge  thereinafter  mentioned,  the  plaintiff  was  in  the 
defendant's  service  in  the  capacity  of  a  cook,  at  the  yearly  wages  of 
12/.  12s. ;  that  theretofore,  and  during  the  first  year  of  such  service, 
and  before  such  dismissal  and  discharge  as  aforesaid,  to  wit,  on  the  14th 
January,  1836,  the  plaintiff  conducted  herself  improperly  as  such  do- 
mestic servant,  in  this,  to  wit,  that  the  plaintiff,  without  the  defendant's 
knowledge  or  consent,  and  against  her  will,  wrongfully  introduced  into 
the  defendant's  dwelling  house,  in  which  the  plaintiff  was  employed, 
two  men  and  one  woman  whose  names  and  persons  were  unknown  to 
the  defendant,  and  harboured  and  entertained  such  persons,  and  then 
wrongfully  kept  and  harboured  the  said  persons  during  unreasonable 
hours,  to  wit,  from  eight  o'clock  in  the  evening  until  one  o'clock  the 
following  morning,  without  the  defendant's  knowledge  or  consent- 
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and  that,  during  the  said  time  the  said  persons  were  so  in  the  said 
house,  twenty-nine  silver  tea-spoons,  of  the  value  of  10/.,  of  the  de- 
fendant, were  in  that  part  of  the  house  were  the  said  persons  were, 
and  it  was  then  the  duty  of  the  plaintiff  to  take  due  care  of  the  same  and 
prevent  the  same  from  being  lost  or  purloined  ;  yet  the  plaintiff,  during 
the  time  the  said  persons  were  in  the  said  house  as  aforesaid,  conducted 
herself  so  negligently  and  improperly,  that,  on  the  night  aforesaid,  six 
of  the  said  spoons  were  feloniously  and  unlawfully  taken  from  the  said 
house,  and  were  lost  to  the  defendant,  by  reason  of  such  misconduct  as 
aforesaid  ;  and  the  plaintiff  during  the  time  of  her  being  in  such  ser- 
vice, behaved  and  conducted  herself  in  an  improper  and  negligent 
manner :  wherefore  the  defendant,  after  the  said  loss  of  the  said  spoons 
had  been  discovered,  and  before  the  expiration  of  the  first  year  of  such 
service,  and  before  such  first  year's  wages  became  due,  dismissed  and 
discharged  the  plaintiff  from  such  service  as  aforesaid  :  and  the  defend- 
ant further  said  that  the  said  sum  of  1/.  1*.  was  and  is  a  sum  due  from 
the  defendant  to  the  plaintiff  in  respect  of  wages  for  aportion^of  the 
said  first  year,  and  which  accrued  after  such  dismissal  and  discharge, 
and  not  otherwise ;  and  that  the  plaintiff,  from  such  dismissal,  hath 
continued  discharged  from  the  service  of  the  defendant. 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  to  the 
last  replied  that  the  defendant,  of  her  own  wrong,  and  without  the 
cause  by  her  in  her  said  last  plea  alleged,  dismissed  and  wholly  dis- 
charged the  plaintiff  from  her  said  service,  and  from  the  said  dwelling- 
house. 

At  the  trial  before  the  under-sheriff  of  Middlesex,  the  following  facts 
appeared  in  evidence : — The  plaintiff  entered  into  the  service  of  tho 
defendant  on  the  19th  November,  1835,  in  the  capacity  of  cook,  at 
yearly  wages  of  12/.  12$.  On  the  evening  of  the  14th  January,  1836, 
without  the  knowledge  of  her  mistress,  the  plaintiff,  at  her  mistress's 
expense,  entertained  two  men  and  a  woman.  On  the  following  morn- 
ing, six  silver  tea-spoons  belonging  to  the  defendant  were  missed,  and, 
in  consequence  of  what  had  occurred  on  the  previous  evening,  the 
plaintiff  was  suspected  of  having  stolen  them  or  been  accessory  to  the 
theft,  and  was  taken  before  a  magistrate,  who  remanded  her  for  a 
further  examination.  After  being  detained  in  the  house  of  correction 
for  five  days,  the  plaintiff  was  (on  the  20th  January)  again  brought  up, 
and  discharged.  The  plaintiff  on  the  22d  demanded  of  the  defendant 
2/.  2,9.  for  two  months'  wages,  and  1/.  Is.  in  lieu  of  a  month's  warning  : 
the  defendant  tendered  the  2/.  2*.,  but  refused  to  accede  to  the  latter 
demand;  whereupon  the  plaintiff  brought  this  action.  The  plaintiff's 
clothes  were  taken  away  by  her  on  the  22nd  of  January. 

On  the  part  of  the  defendant  it  was  contended,  that  she  was  under 
the  circumstances  justified  in  dismissing  the  plaintiff  without  warning ; 
and  that  the  common  count  for  work  and  labour  was  insufficient  to 
cover  the  plaintiff's  claim  for  the  period  during  which  no  service  had 
been  performed— Orchard  v.  Horner,  3  C.  &  P.  349,  (14  E.  C.  L.  R. 
342,)  where  it  was  ruled  by  Lord  Tenterden,  that,  if  the  contract  be- 
tween master  and  servant  be  the  usual  one  for  a  year,  determinable  at 
a  month,  the  servant,  if  turned  away  improperly,  cannot  recover  on  a 
count  stating  the  contract  to  have  been  for  an  entire  year ;  and  that  he 
cannot,  on  the  common  count  for  wages,  recover  for  any  further  period 
than  that  during  which  he  had  served. 
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A  verdict  having  been  found  for  the  defendant  on  the  issue  on  the 
second  plea,  and  for  the  plaintiff  on  the  first  and  third,  damages  1/.  Is. — 

f\  Jones,  on  a  former  day  in  this  term,  (pursuant  to  leave,)  obtained 
a  rule  nisi  that  the  general  verdict  might  be  entered  for  the  defendant, 
or  that  a  new  trial  might  be  had. 

Byles  showed  cause. — It  stands  admitted  upon  the  record  that 
the  plaintiff  entered  the  defendant's  service  under  a  yearly  hiring;  and 
it  appeared  from  the  evidence  that  the  service  commenced  on  the  19th 
November,  1835,  and  was  not  finally  interrupted  until  the  22nd  Jauu- 
ary,  1836 — for,  the  placing  her  in  custody  under  a  charge  that  was 
afterwards  abandoned,  was  not  a  dissolution  of  the  contract  of  hiring. 
Although,  therefore,  it  is  true,  that,  where  the  plaintiff  claims  a  com- 
pensation for  constructive  work  and  labour  only,  the  common  count  is 
inapplicable,  but,  there  being  no  actual  service,  the  declaration  must  be 
special :  yet  here,  inasmuch  as  there  has  been  an  actual  service  for 
three  or  four  days  of  the  third  month,  the  whole  may  be  recovered 
under  -the  common  couut.  If  it  were  otherwise,  a  servant  who  is 
absent  for  a  short  period  on  account  of  sickness,  or  having  a  holiday, 
would  be  disabled  from  recovering  wages  on  the  common  count,  by 
reason  of  this  partial  interruption  of  the  actual  service.  In  Gun  da  11 
v.  Pontigny,  1  Stark.  198,  4  Camp.  375,  (2  E.  C.  L.  R.  354,)  A.,  being 
employed  by  B.  as  a  clerk  at  a  salary  of  200/.  per  annum,  payable 
quarterly,  was  discharged  in  the  middle  of  a  quarter,  and  paid  pro- 
portionably ;  and  Lord  Ellenborough  held  that  he  was  entitled  to  re- 
cover his  salary  for  the  remainder  of  the  quarter  under  the  general 
count  for  work  and  labour.  That  case  was  recognized  and  acted  upon 
by  this  Court  in  Collins  v.  Price,  2  M.  &  P.  233,  (15  E.  C.  L.  R.  389.)  (a) 
There,  the  plaintiff  kept  a  day  school  at  which  the  defendant's  daughter 
was  the  only  boarder.  At  the  end  of  the  first  quarter,  the  plaintiff's  charge 
for  schooling  was  sent  to  the  defendant  and  discharged.  Four  days  after 
the  commencement  of  the  second  quarter,  the  child  was  taken  ill  and 
sent  home,  and  did  not  return  to  school  again.  It  was  held  that  the 
defendant  was  liable  for  the  whole  quarter,  although  there  was  no 
express  contract  for  a  quarter's  notice  previously  to  the  removal  of  the 
child.  And  Park,  J.,  commenting  upon  Gaud  all  v.  Pontigny,  says  : 
"  It  was  contended  for  the  defendant  that  the  plaintiff  was  not  entitled 
to  recover  on  the  general  count  for  work  and  labour,  since  none  had 
been  performed  subsequently  to  the  period  of  the  discharge,  and  that, 
up  to  that  time,  the  plaintiff  had  been  paid,  and  the  case  of  Hulle  v. 
Heightman,  2  East,  145,  was  cited,  and  it  was  urged  that  the  plaintiff 
ought  to  have  declared  specially  on  the  contract:  but  Lord  Ellenbo- 
rough said, '  If  he  has  done  work  for  any  part  of  the  quarter,  it  is  done  for 
the  whole.  This  is  an  objection  of  a  strict  nature,  and  since  no  dissolution 
of  the  contract  has  been  proved,  the  plaintiff  is  entitled  to  recover  for 
the  remainder  of  the  quarter.'  That  appears  to  us  to  be  expressly 
applicable  to  this  case." 

C.  Jones,  in  support  of  his  rule. — After  the  15th  January  there  was 
no  service  either  actual  or  constructive :  the  placing  the  plaintiff  in  cus- 
tody on  a  charge  o£  stealing  was  the  strongest  possible  mode  of  putting 
an  end  to  the  relation  of  mistress  and  servant.  The  cases  cited  on  the 
other  side  suppose  the  absence  of  misconduct  in  the  servant,  and  no 
reasonable  ground  of  dismissal.  [Bosanquet,  J. — The  finding  of  the 
(a)  And  we  Section  v.  Collytr,  4  Bing.  309, 12  Moore,  652, 2C.&P.  607,  (13  B.  C.  L.R.444.) 
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lury  in  this  case  negatives  the  charge  of  misconduct :  the  dissolution  of 
#  the  contract  must  be  assented  to  by  both  parties.]  The  conduct  of  the 
plaintiff  sufficiently  shows  her  assent  to  the  determination  of  the  con- 
tract:  she  was  discharged  from  custody  on  the  20th  January,  and  did 
not  return  to  the  defendant's  house  until  the  22d.  Archurd  v.  Horner 
is  a  distinct  authority  to  show  that  the  form  of  declaring  adopted  in  this 
case  is  improper. 

Tindal,  C.  J. — It  appears  to  me  that  the  mere  causing  the  plaintiff 
to  be  sent  to  ^prison  upon  a  charge  that  was  subsequently  abandoned, 
was  not  a  dissolution  of,  the  contract  of  hiring.  However  little  in  de- 
gree the  relation  of  mistress  and  servant  between  these  parties  may 
have  been,  still  I  think  the  plaintiff  entitled  to  recover  for  the  month. 

Park,  J.,  concurred. 

Bosanquet,  J. — I  am  also  of  opinion  that  the  contract  in  this  case 
was  not  put  an  end  to  until  the  third  month's  service  had  been  entered 
upon.  The  sending  the  plaintiff  to  prison  was  no  more  a  putting  an 
end  to  the  contract  than  locking  her  up  in  a  room  of  the  house  would 
have  been.  Rule  discharged,  (a) 

(a)  See  Robinson  v.  Hindman,  3  Esp.  235 ;  Spain  v.  Arnott,  2  Stark.  256,  (3  E.  C.  L.  R. 
339 ;)  Sherman  v.  Bennett,  M.  &  M.  489,  (22  E.  0.  L.  R.  365 ;)  Atkin  v.  Acton,  4  C.  &  P.  208, 
(19  E.  C.  L.  R.  346 ;)   Calio  v.  Brouncker,  4  C.  &  P.  518,  (19  E.  C.  L.  R.  504.) 


GRAHAM  v.  BEAUMONT.— p.  287. 

In  showing  cause  against  a  rule,  affidavits  sworn  after  the  day  on  which  the  rule  is  due  may  in 

general  be  used. 
On  a  motion  for  costs  under  43  Geo.  3,  c  46,  s.  3,  the  amount  of  the  verdict  is  not  the  criterion 

by  which  the  discretion  of  the  Court  is  to  be  guided. 


BAYLEY  v.  HO  MAN.— p.  384. 

On  demurrer  to  a  replication,  the  Court  will  not  permit  the  plaintiff  to  attack  the  defendant's 
plea,  unless  the  point  has  been  marked  for  argument  pursuant  to  the  rule  of  Hilary  Term, 
4  Will.  4,  s.  2. 


GOLDSMID  and  Another,  Assignees  of  HIRSCHFIELD  and  WIL- 
KINSON, Bankrupts,  v.  RAPHAEL  and  Another.— p.  385. 

Qusri  whether  in  an  action  of  tort  against  the  sheriff,  by  the  assignees  of  a  bankrupt,  for  seizing 
goods  of  the  bankrupt,  the  defendant  may,  without  specially  pleading  them,  give  in  evidence, 
payments  necessarily  made  by  him  out  of  the  proceeds,  in  reduction  of  the  damages. 


WEATHERHEAD  and  Another  v.  LANDLES.— p.  406. 

The  Court  will  permit  judgment  to  be  signed  on  a  sci.  fa.  after  eight  days  from  the  return,  (r.  81, 
H.  T.  2  Will.  4,)  where  the  defendant  resides  abroad,  he  having  had  reasonable  notice  of  the 
proceeding, 

—  m 

WORTHINGTON,  and  Mary,  his  Wife,  v.  WIGLEY.— p.  555. 

After  verdict  for  the  plaintiff  in  debt  on  bond,  (the  defendant  not  appearing  at  the  trial,)  the 
Court  granted  a  new  trial  on  the  ground  that  in  the  issue  delivered  the  pleas  were  not  dated, 
pursuant  to  the  rule  of  Hilary  Term,  4  WUL  4. 
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IN 
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Seventh  Year  of  the  Reign  of  William  IV.— 1836. 


The  Judges  who  sat  in  Banc  during  this  term  were, 

TlNDAL,  C.  J.  GASELEE,  J. 

VAUGHAN,  J.  BOSANQUET,  J. 


WRIGHT  v.  NEWTON.— p.  595. 

In  an  action  against  an  attorney  for  negligence  in  procuring  insufficient  security  upon  an  advance 
of  money,  per  quod  the  plaintiff  lost  the  money  :  the  Court  allowed  the  defendant  to  plead, 
in  addition  to  non  assumpsit  and  several  other  pleas,  that  the  loss  was  not  the  result  of  the 
alleged  negligence. 

This  was  an  action  of  assumpsit  against  an  attorney  for  an  alleged 
breach  of  duty,  in  taking  insufficient  security  for  an  advance  of  money 
on  behalf  of  the  plaintiff",  a  client.  A  summons  had  been  taken  out  by 
the  defendant,  and  heard  before  Bosanquet,  J.,  at  chambers,  for  leave 
to  plead  the  following  pleas — 1.  non  assumpsit — 2.  a  denial  of  the  re- 
tainer in  the  terms  alleged  in  the  declaration — 3.  a  denial  of  the  advance 
of  the  money  under  such  retainer  as  alleged — 4.  a  denial  of  the  negli- 
gence imputed — 5.  a  denial  of  the  alleged  insufficiency  of  the  security — 
6.  a  denial  of  the  allegation  that  the  plaintiff  had  been  prevented 
from  enforcing  payment  of  the  money  advanced.  The  learned  judge 
gave  the  defendant  leave  to  plead  the  first  or  the  second,  and  the  third, 
fourth,  and  fifth,  but  refused  to  allow  the  sixth.  These  pleas  havii.g 
been  pleaded — 
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Wilde,  Serjeant,  now  moved  for  leave  to  withdraw  them,  and  to 
plead  them  again  with  the  addition  of  those  that  had  been  disallowed, 
viz.  the  second  and  sixth. — If  by  pleading  non  assumpsit  merely,  tho 
defendant  admits  the  consideration,  he  is  entitled  to  have  the  second 
plea  put  upon  the  record :  if,  on  the  other  hand,  non  assumpsit  puts  in 
issue  the  consideration,  which  seems  doubtful — Passenger  v.  Brooks, 
1  Scott,  560 — then  the  second  plea  would  be  unnecessary.  [Bosan- 
quet,  J. — Passenger  v.  Brooks  was  the  case  of  an  express  promise. 
In  an  action  for  goods  sold  and  delivered,  the  delivery  of  the  goods 
is  the  consideration  for  the  promise,  and  that  is  not  traversed,  (a) 
Vaughan,  J. — The  consideration  is  a  matter  of  fact  from  which  the 
promise  is  implied  by  law.]  If  there  be  an  implied  contract,  to  entitle 
the  plaintiff  to  maintain  the«action,  some  special  damage  must  be  proved. 
In  Smith  v.  Thomas,  2  Scott,  546,  where  a  plea  negativing  the  special 
damage  alleged  in  the  declaration,  was  held  bad,  on  demurrer,  the 
action  was  slander  for  words  actionable  per  se,  and  therefore  the  law 
would  imply  some  damage.  The  present  case,  however,  stands  upon  a 
different  footing. 

Per  Curiam. — The  plea  denying  the  special  damage  as  alleged,  may 
be  added.  But,  with  respect  to  the  traverse  of  the  consideration,  non 
assumpsit  will  suffice. 

No  cause  being  shown,  the  sixth  plea  was  accordingly  added. 

(a)  8ee  Alexander  v.  Gardener,  1  Scott,  281,  where  it  was  held,  that,  under  non  assumpsit 
to  a  count  for  goods  bargained  and  sold,  evidence  may  be  given  that  the  contract  was  made  sub- 
ject to  conditions  which  had  not  been  complied  with  on  the  part  of  the  vendor. 


DICAS  v.  SMITH,  a  Prisoner.— p.  600. 

Where  the  regular  notice  of  bail  has  been  given,  the  Court  will,  under  special  circumstances, 
allow  time  for  inquiry  into  their  sufficiency,  on  payment  of  costs. 


MONCK  v.  SHENSTONE.— p.  661. 

Semole,  that  no  rule  to  plead  several  matters  is  necessary  in  the  case  of  pleas  added  under  a 

judge's  order. 


DOE  d.  WOOD  v.  ROE.— p.  756. 

On  a  motion  by  a  landlord  under  the  1  Geo.  4,  c.  87,  s.  1,  the  role  should  be  drawn  trp  on 
reading  the  original  lease  or  agreement,  or  a  duplicate  or  counterpart  thereof,  and  not  merely 
on  reading  a  copy  of  the  lease  or  agreement 

Where  the  agreement  in  such  a  case  appeared  to  have  been  stamped  after  the  rule  nisi  was  ob- 
tained, the  Court  discharged  the  rule;  holding  that,  to  entitle  him  to  a  rule,  the  landlord  must 
at  the  time  of  moving  produce  a  perfect  lease  or  agreement 
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POOLE  and  Another  v.  EDWARD  COATES,  Executor  of 
THOMAS  COATES,  Deceased.— p.  768. 

A  demand  of  oyer  must  correctly  describe  the  parties  to  the  cause. 


WYATT  v.  MACDONALD.— p.  768. 

A  notice  to  plead  need  not  be  dated :  consequently,  it  will  not  be  vitiated  by  an  erroneous  date, 

The  declaration  in  this  cause  was  dated  the  7th  November:  the  no- 
tice to  plead  was  by  mistake  dated  the  7th  August,  and  required  the 
defendant  to  plead  "within  four  days  from  the  service  hereof."  Judg- 
ment having  on  the  12th  November  been  signed  for  want  of  a  plea — 

Humfrey,  on  the  15th,  obtained  a  rule  nisi  to  set  it  aside  for  irregu- 
larity. 

Wilde,  Serjeant,  showed  cause. — The  erroneous  date  is  no  objection 
to  the  notice :  it  need  not  be  dated  at  all :  it  only  becomes  operative  as 
a  notice  from  the  time  of  service.  Besides,  the  objection  comes  too 
late:  the  declaration  and  notice  were  served  on  the  7th  November; 
and  this  motion  was  not  made  until  the  15th;  judgment  having  been 
signed  on  the  12th. 

Hum/rey,  in  support  of  his  rule. — There  was  nothing  to  warrant  a 
declaration  in  August :  and  therefore  we  had  a  right  to  treat  the  notice 
to  plead  as  a  nullity,  until  another  step  taken  by  the  plaintiff  in  the 
cause  showed  that  he  intended  to  abide  by  it. 

Tindal,  C.  J. — I  am  not  aware  of  any  necessity  for  a  date  to  the  no- 
tice to  plead :  it  only  operates  from  the  time  of  service ;  and  the  de- 
fendant knows  when  he  is  served. 

The  rest  of  the  Court  concurring — 

Rule  discharged 


WILKS  v.  DODD.— p.  769. 

It  seems,  that,  since  the  new  rules,  (Hilary,  4  Will  4,  s.  15,)  the  plaintiff  cannot  be  ruled  to 

enter  the  i 


HELLINGS  v.  YOUNG— p.  770. 

A  rule  nisi  having  been  granted  to  reduce  the  damages,  the  Court  allowed  the  plaintiff  to  enter 
up  judgment,  and  issue  execution  for  that  part  of  the  damages  which  was  unobjected  to,  on 
his  electing  to  forego  the  rest 

This  was  an  action  of  assumpsit  on  an  agreement  relative  to  the  sale 
of  shares  in  the  Great  Western  Railway.  At  the  trial,  before  Aldei- 
son,  B.,  at  the  last  Summer  Assizes  at  Bristol,  a  verdict  was  found  for 
the  plaintiff,  with  1272/.  damages;  leave  being  reserved  to  the  defend- 
ant to  reduce  the  damages  by  a  sum  of  115/.  A  rule  nisi  having  been 
granted  accordingly — 
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BompaSj  Serjeant,  on  a  former  day,  obtained  a  rule  on  the  part  of 
the  plaintiff,  calling  on  the  defendant  to  show  cause  why  execution 
should  not  issue  forthwith  for  the  residue  of  the  damages,  leaving  the 
1 1 5/.  to  be  the  subject  of  future  discussion. 

Crowder  showed  cause. — There  is  no  pretence  for  the  motion.  No 
judgment  is  yet  entered  up :  and  therefore  no  execution  can  issue. 
The  plaintiff  cannot  have  two  judgments  and  two  executions. 

BompaSj  Serjeant,  in  support  of  his  rule. — The  Court  can,  at  all 
events,  so  mould  the  original  rule  as  to  do  justice  between  the  parties. 

Tindal,  C.  J. — That  which  the  plaintiff  asks  us  to  do  is  pregnant 
with  difficulty.  Perhaps,  if  we  had  been  asked  at  the  time  the  former 
rule  was  moved  for,  we  should  have  refused  to  grant  it  unless  the  de- 
fendant had  consented  to  pay  to  the  plaintiff  the  balance  as  to  which 
the  objection  did  not  apply.  The  rule  must,  however,  be  discharged ; 
or,  if  the  plaintiff  will  consent  to  give  up  the  115/.,  the  subject  of  the 
motion  to  reduce,  that  %rule  may  be  made  absolute. 

Vaughan,  J. — It  is  impossible  for  the  Court  to  entertain  this  rule : 
its  object  is,  to  have  execution,  without  any  judgment  to  warrant  it. 

The  rest  of  the  Court  concurring — 

Rule  accordingly. 
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The  Judges  who  sat  in  Banc  during  this  Term  were, 
Tindal,  C.  J.  Park,  J., 

VAUGHAN,  J.,  BOSANQUET,  J. 


BRETTILLOT  v.  SANDOS.— p.  201. 

The  Court  refused  to  discharge  a  foreigner  out  of  custody,  on  the  ground  that  the  debt  for 
which  he  had  been  arrested  was  the  balance  of  a  demand  upon  which  the  plaintiff  had 
received  a  dividend  under  proceedings  in  the  country  where  the  debt  was  contracted,  similar 
to  our  proceedings  in  bankruptcy ;  though  it  was  sworn  by  a  competent  person  that  the  law 
of  the  foreign  country  did  not  warrant  an  arrest  of  the  person  under  such  circumstances. 

The  defendant  was  formerly  a  trader  in  France,  where  he  became 
bankrupt.  Proceedings  similar  to  our  proceedings  in  bankruptcy  took 
place,  and  his  estate  was  seized  in  the  usual  course,  and  a  dividend 
made,  of  which  the  plaintiff  (who  was  a  creditor  of  the  estate  to 
the  amount  of  600/.)  received  his  share.  Both  parties  subsequently 
coming  to  this  country,  the  plaintiff  arrested  the  defendant  for  the  resi- 
due of  his  (Jebt. 

Humfrey  now  moved  that  the  defendant  might  be  discharged  out 
of  the  custody  of  the  Warden  of  the  Fleet,  upon  an  affidavit  detailing 
these  facts ;  and  also  an  affidavit  made  by  a  French  advocate,  in  which 
it  was  stated  that  the  person  of  the  bankrupt  was  by  the  law  of  France 
sacred  from  arrest,  where  he  had  duly  conformed.  He  referred  to 
Phillips  v.  J2llen,  2  M.  &  R.  576,  (15  E.  C.  L.  R.  269))  De  la  Vega  v. 
Vianna,  1  B.  &  Ad.  284,  (20  E.  C.  L.  R.  387,)  and  the  cases  there  cited, 
for  the  purpose  of  showing,  that,  where  a  debt  is  contracted  between 
foreigners  in  a  foreign  country,  and  the  remedy  for  its  recovery,  as 
against  the  person  of  the  debtor,  is  barred  by  the  law  of  the  country 
where  the  debt  was  contracted,  the  courts  of  this  country  will  not  lend 
the  aid  of  their  process  to  enforce  payment  here  by  coercing  the  debtor's 
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person ;  and  to  the  case  of  Nay  lor  v.  Eagar,  2  Y.  &  J.  90,  where  it 
seems  to  have  been  considered,  that,  where  under  process  from  the  su- 
preme court  of  New  South  Wales,  (established  by  the  4  Geo.  4,  c.  96,) 
the  goods  of  a  defendant  are  attached  and  rendered  to  the  plaintiff  in 
execution,  or  bail  are  put  in  to  pay  the  condemnation  money,  the  defend- 
ant cannot  be  arrested  for  the  same  cause  of  action  in  this  country ; 
and  Hubtr  v.  Steiner,  ante,  vol.  2,  p.  304,  (30  E.  C.  L.  R.  348.) 

Tindal,  C.  J. — The  difficulty  we  feel  is,  that,  in  entertaining  this  mo- 
tion, we  should  be  trying  a  very  grave  question  upon  affidavit,  and  so  de- 
prive the  plaintiff  of  his  right  to  appeal  to  the  opinion  of  a  jury.  That 
which  is  urged  may,  if  true,  be  a  very  good  ground  of  defence.  But 
we  cannot  interfere  in  the  summary  way  suggested. 

Vaughan,  J.,  concurring — 

Humfrey  took  nothing  by  his  motion. 


DAVIS  and  Others  v.  JONES.— p.  202. 

In  an  action  by  five  plaintiff*,  the  Court  refused  to  allow  satisfaction  to  be  entered  on  the  judg- 
ment roll,  on  a  warrant  of  attorney  signed  by  four  of  them  only,  although  it  was  sworn  that 
the  other  plaintiff  had  gone  to  settle  in  America,  and  that  the  damages  were  merely  nominal. 

Humfrey  moved  for  leave  to  enter  satisfaction  on  the  judgment-roll. 
There  were  five  plaintiffs :  four  of  them  had  signed  the  warrant  of 
attorney  ;  but  the  fifth,  it  was  sworn,  had  gone  to  America  to  settle, 
and  therefore  his  signature  could  not  be  obtained.  The  officer  had  re- 
fused to  enter  satisfaction  without  an  order  of  the  Court.  The  damages, 
it  appeared,  were  merely  nominal,  and  the  judgment  obtained  so  far 
back  as  the  year  1832  ;  and  it  was  suggested  that  the  attorney  on  the 
record  consented. 

Tindal,  C.  J. — The  absent  plaintiff  may  have  received  no  satisfaction. 
The  defendant  must  endeavour  to  ascertain  whether  or  not  he  has  any 
agent  in  this  country  who  could  consent  for  him  ;  the  authority  of  the 
attorney  ceases  when  judgment  is  obtained.  A  much  more  hopeless 
case  must  be  made  out  to  induce  the  Court  to  break  through  a  very 
salutary  rule. 

Humfrey  took  nothing  by  his  motion. 


NORRIS  v.  SALOMONSON.— p.  257. 

The  drawer  of  a  bill  being  asked  if  he  was  aware  that  the  bill  had  been  dishonoured,  answered : 
"  Yes :  I  have  had  a  very  civil  letter  from  Mr.  G.  on  the  subject ;  and  I  will  call  and  arrange 
it"  In  an  action  against  the  drawer — Held,  that  the  above  admission  relieved  the  plaintiff 
from  the  necessity  of  proving  a  regular  notice. 

This  was  an  action  of  assumpsit  on  a  bill  of  exchange,  by  an 
indorsee  against  the  drawer.  The  only  evidence  of  notice  of  the  dis- 
honour of  the  bill  by  the  acceptor  was  that  of  a  witness  who  deposed, 
that,  in  reply  to  an  inquiry  made  by  him  of  the  defendant  as  to  whether 
or  not  he  was  aware  of  the  fact  of  the  bill  having  been  dishonoured, 
said — "  Yes :  I  have  had  a  very  civil  letter  on  the  subject  from  Mr, 
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Gunnell,  (an  intermediate  indorsee,)  and  I  will  call  and  arrange  it." 
It  was  submitted  on  the  part  of  the  defendant,  that  this  was  not  suffi- 
cient evidence  of  a  legal  and  formal  notice  of  the  dishonour  of  the  bill,  to 
charge  the  drawer.  Jlrabin,  Serjeant,  before  whom  the  cause  was 
tried  at  the  Sheriff's  court  in  London,  over-ruled  the  objection ;  and  the 
jury  returned  a  verdict  for  the  plaintiff. 

Gaselee  now  moved  for  a  new  trial,  on  the  grounckof  misdirection ; 
relying  upon  the  rule  laid  down  in  Hartley  v.  Case,  6  D.  &  R.  505,  4 

B.  &  C.  339,  1  C.  &  P.  555,  (10  E.  C.  L.  R.  350;)  and  Solarte  v. 
Palmer,  5  M.  &  P.  475,  7  Bing.  530,  S.  C,  in  error,  1  Scott,  1,  (20  E. 

C.  L.  R.  226.) 

Tindal,  C.  J. — Hartley  v.  Case  and  Solarte  v.  Palmer  are  clearly 
distinguishable  from  the  present  case :  there  the  objection  was  to  the 
form  of  the  notice.  Here,  however,  the  effect  of  the  notice  is  taken 
from  the  defendant  himself.  The  case,  therefore,  seems  to  me  to  fall 
within  those  where  a  regular  notice  has  been  waived,  or  the  proof  of 
it  at  the  trial  dispensed  with  by  reason  of  the  drawer's  own  conduct,  (a) 
The  defendant  admitted  that  he  had  received  a  notice  of  dishonour. 
The  question  having  gone  to  the  jury,  I  think  we  ought  not  to  disturb 
their  verdict. 

The  rest  of  the  Court  concurring — 

Rule  refused,  (b) 

(a)  See  Anson  v.  Bailey,  Bull  N.  P.  276 ;  Blesard  v.  Hirst,  5  Burr.  2670 ;  Hopes  v.  Alder, 
6  East,  16;  Lundie  v.  Robertson,  6  East,  231 ;  Taylor  v.  Jones,  2  Camp.  105;  Gibbon  v. 
Coggan,  2  Camp.  188 ;  Phipson  v.  Kneller,  4  Camp.  285,  1  8tark,  116  ;  Brett  v.  Levett,  13 
East,  213,  1  Rose,  102 ;  Horford  v.  Wilson,  1  Taunt.  12 ;  Margetson  v.  Aitken,  3  C.  &  P.  338, 
(14  E.  C.  L.  R.  336 ;)   Wilkins  v.  Jadis,  2  B.  &  Ad.  188,  (22  E.  C.  L.  R.  57,)  1  M.  &  Rob.  41. 

(b)  See  Boulton  v.  Welsh,  post,  Easter  Term,  7  Will.  4,  3  New  Cases,  688,  (32  E.  C.  L. 
R.  283.) 


SHERMAN  v.  TINSLEY.— p.  286. 

Where  a  cause  (which  has  been  made  a  remsnet)  is  tried  before  the  sheriff  on  a  day 
quent  to  the  return  day  of  the  writ  of  trial,  the  Court  will  amend  the  writ 


MORRIS  v.  THOMPSON.— p.  295. 

A  rale  to  compute  was  refused  in  an  action  of  covenant  for  non-payment  of  rent  and  land-tax. 

Sed  quote. 


The  MAYOR  of  BATH  v.  PINCH.— p.  299. 

To  warrant  a  motion  for  an  attachment  against  a  party  for  non-performance  of  an  award,  the 
order  of  Nisi  Prins  or  the  submission  must  appear  to  have  been  previously  made  a  rule  of 
court 

Case  by  the  Mayor,  &c,  of  Bath  against  the  defendant,  a  brewer  in 
that  city,  for  unlawfully  boring  for  water  upon  his  own  premises  so 
to  divert  the  water  from  the  wells  belonging  to  the  corporation.    By  an 
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order  of  Nisi  Prius  the  cause  and  all  matters  in  difference  between  the 
parties  were  referred  to  arbitration.  The  arbitrator  directed  that  cer- 
tain works  should  be  done  by  the  plaintiffs  on  the  defendant's  premises* 
but  the  defendant  refused  to  permit  their  work-people  to  enter  for  the 
purpose  of  carrying  the  award  into  effect. 

JBompas,  on  a  former  day,  obtained  a  rule  nisi  for  an  attachment 
against  the  defendant. 

Crowder  showed  cause.  The  motion  is  premature.  It  does  not 
appear  that  the  order  of  Nisi  Prius  has  been  made  a  rule  of  court; 
and  therefore  the  defendant  cannot  be  in  contempt. 

Bompas,  Serjeant,  admitted  that  the  order  of  Nisi  Prius  had  not  been 
made  a  rule  of  court ;  but  he  contended,  that,  as  it  appeared  from  the 
affidavits,  and  from  the  order  of  Nisi  Prius,  that  all  the  acts  to  be  done 
under  the  award  were  to  be  completed  before  the  succeeding  term, 
and  consequently  before  the  order  could  be  made  a  rule  of  court,  and 
the  rule  of  court  when  obtained  having  relation  back  to  the  date  of  the 
order,  the  parties  must  be  taken  to  have  dispensed  with  a  strict  and 
literal  compliance  with  the  practice  of  the  court. 

Tindal,  C.  J. — I  think  the  rule  must  be  discharged.  The  argument 
urged  on  the  part  of  the  plaintiffs  is  not  destitute  of  weight :  but,  how 
are  we  to  say  that  the  defendant,  if  served  with  the  rule  of  court,  might 
not  have  come  to  set  it  aside  ?  A  party  clearly  cannot  be  held  to  be  in 
contempt  until  he  has  been  made  acquainted  with  the  rule  of  court  for 
the  disobedience  of  which  it  is  sought  to  put  him  in  contempt. 

Park,  J. — When  called  upon  to  issue  against  a  party  process  of  a 
criminal  nature,  (a)  we  ought  to  see  that  the  practice  of  the  court  has 
been  strictly  pursued. 

Vaughan,  J. — The  ground  of  the  motion  for  an  attachment  is,  not 
the  mere  non-performance  of  the  award,  but  the  disobedience  of  a  rule 
of  court.  In  order  to  bring  the  defendant  into  contempt,  personal 
service  of  the  rule  was  essential,  (b) 

Rule  discharged,  with  costs. 

(a)  See  Rex  v.  Myers,  I  T.  R.  266 ;  Rex  ▼.  Curwen,  1  Moore,  494,  (4  E.  C.  L.  R.  18.) 

(b)  Personal  knowledge  of  an  award  and  rule  of  court  makes  the  party  liable  to  an  atta ' 
for  non-performance  of  the  award,  although  he  has  not  been  personally  served  with  the 
mud  rule.    In  re  Bower,  1  B.  ic  C.  264,  (8  E.  C.  L.  R.  73.) 


LUCAS  v.  GOODWIN.— p.  300. 

An  affidavit  to  hold  to  bail  stated  that  the  defendant  was  indebted  to  the  deponent  in  a  certain 
sum  "  for  materials  found  and  provided,  goods  sold  and  delivered,  and  work  and  labour  done 
and  performed  by  the  deponent  to  and  for  the  use  and  benefit  of  the  defendant,  and  at 
his  request :" — Held,  sufficient 

The  defendant  was  held  to  bail  upon  an  affidavit  which  stated  that 
he  was  indebted  to  the  deponent  in  240/.  10.9.  "  for  materials  found  and 
provided,  goods  sold  and  delivered,  and  work  and  labour  done  and 
performed  by  this  deponent  to  and  for  the  use  and  benefit  of  the 
defendant,  and  at  his  request." 

Wilde,  Serjeant,  moved  that  he  might  be  discharged  out  of  custody, 
on  entering  a  common  appearance,     lie  submitted  that  the  above  affi- 
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davit  was  insufficient,  inasmuch  as  it  did  not  unequivocally  allege  the 
materials  to  have  been  found  and  provided,  and  the  goods  to  have  been 
sold  and  delivered  "  to  and  for  the  use  and  benefit  of  the  defendant," 
these  latter  words,  by  grammatical  construction,  applying  only  to  the 
limb  of  the  sentence  with  which  they  were  placed  in  juxta-position. 

Per  Curiam. — By  the  natural  construction  of  the  language  used,  the 
words  "  to  and  for  the  use  and  benefit  of  the  defendant,  and  at  his  re- 
quest," must  be  taken  to  over-ride  the  whole  sentence. 

Rule  refused. 


DOE  d.  PHILLIPS  v.  ROE.— p.  359. 

In  ejectment  the  declaration  was  by  mistake  intituled  as  of  Michaelmas  Term,  8  Will.  4,  instead 
of  7  Will.  4.    The  notice  was  properly  dated : — Held,  sufficient. 


WOODROFFE  v.  WOOTTON  arit  Another.— p.  364. 

Costs  of  proceedings  in  bankruptcy  cannot  be  set  off  against  damages  and  costs  recovered  in  ail 

action  in  this  court 


DOE  d.  CARR  and  Others  v.  MARY  JORDAN.— p.  370. 

•  * 

Where  in  ejectment  the  consent  rule  has  been  made  the  means  of  committing  a  fraud  upon  the 
Court,  a  party  being  thereby  admitted  as  defendant  who  is  a  pauper  and  has  no  real  interest  in 
the  premises,  the  Court  will  interpose. 

A  motion  for  this  purpose  may  be  made,  notwithstanding  the  proceedings  have  been  stayed  by  a 
judge's  order  until  delivery  by  the  lessors  of  the  plaintiff  of  a  particular  of  the  breaches  of  co- 
venant for  which  the  action  is  brought. 

This  was  an  action  of  ejectment  brought  to  recover  the  possession  of 
certain  premises,  a  right  of  re-entry  to  which  was  alleged  to  have  ac- 
crued to  the  lessors  of  the  plaintiff  by  reason  of  a  forfeiture  for  non-re- 
pair pursuant  to  covenants  in  an  indenture  of  lease. 

Wilde,  Serjeant,  on  a  former  day,  obtained  a  rule  calling  upon  one 
Flight  to  show  cause  why  he  should  not  be  made  a  party  to  the  consent 
rule  entered  into  by  Mary  Jordan,  or  why,  in  default  thereof,  the  lessors 
of  the  plaintiff  should  not  be  at  liberty  to  issue  execution  against  the 
casual  ejector,  or  why  Mary  Jordan  should  not  give  security  for  costs. 
— The  motion  was  founded  upon  affidavits  which  stated,  that,  by  inden- 
ture of  lease,  dated  the  7th  June,  1822,  the  premises  in  question  were 
demised  by  the  lessors  of  the  plaintiff  to  one  Palmer  for  twenty-one 
years ;  that,  after  the  death  of  Palmer,  his  administratrix  caused  his 
interest  in  the  residue  of  the  term  to  be  put  up  for  sale  by  auction ;  that 
the  deponent  (the  attorney  for  the  lessors  of  the  plaintiff)  was  informed 
and  believed  that  one  Thodey  attended  the  sale,  and  purchased  the 
lease  for  80/.,  in  the  name  of  Mary  Jordan,  and  that  Thodey  was  at  the 
time  clerk  to  Flight,  and  Mary  Jordan  a  pauper,  and  that  Thodey  in 
fact  purchased  the  lease  as  the  agent  and  with  the  money  of  Flight,  and 
for  his  benefit,  and  not,  as  pretended,  for  Mary  Jordan,  and  that  Mary 
Jordan  was  put  forward  to  prevent  the  liability  of  Flight  upon  the  cove 


590  Doe  d.  Carr  v.  Jordan.  H.  T.  1837. 

nants  contained  in  the  lease ;  that  application  had  been  made  by  the 
deponent  to  Flight's  attorney  for  the  address  of  Mary  Jordan,  but  that 
gentleman  refused  to  give  her  address  or  any  information  whatever  con- 
cerning her ;  that,  in  consequence  of  such  refusal,  the  deponent  took  out 
a  summons  calling  upon  Flight's  attorney  to  show  cause  why  he  should 
not  deliver  in  writing  the  defendant's  address ;  that,  upon  attending  one 
of  the  judges,  his  lordship  declined  to  interfere  or  make  any  order  be- 
tween the  parties ;  that  the  deponent  had  on  several  occasions  made 
particular  inquiries  of  several  of  the  tenants  in  possession  of  part  of  the 
premises  relative  to  any  knowledge  they  might  have  of  Mary  Jordan, 
and  deponent  had  been  thereupon  informed  that  the  rents  had  been  in- 
variably collected  by  persons  who  represented  themselves  to  be  the 
clerks  or  agents  of  Flight,  and  that  they  (the  tenants)  had  on  several 
occasions  made  inquiries  at  the  time  of  paying  their  rents  who  Mary 
Jordan  was,  but  such  clerks  or  agents  were  unable  or  declined  to  inform 
them  who  she  was,  where  she  lived,  or  any  thing  about  her ;  that  par- 
ticularly on  the  13th  July  and  2nd  April,  1836,  one  Cartwright,  a  clerk 
of  Flight,  received  rent  of  one  Ccfrdingley,  one  of  the  tenants  in  posses- 
sion of  part  of  the  premises? describing  it  in  the  receipts  as  received  "for 
Thomas  Flight ;"  that  the  deponent  was  also  informed  by  Cordingley, 
that,  the  lease  under  which  he  held  the  premises  from  Palmer  having 
expired,  he  wished  to  treat  for  a  renewal,  and,  upon  making  inquiries 
of  the  agents  or  clerks  of  Flight,  he  was  referred  to  Flight's  attorney, 
with  whom  he  treated  for  a  renewal ;  that  Flight's  attorney  had  ap- 
peared to  this  action  and  entered  into  the  usual  consent  rule  as  the 
attorney  for  Mary  Jordan,  but  the  deponent  verily  believed  that  Flight 
had  instructed  him  to  appear  ana  defend  the  action  for  his  benefit,  and 
had  appeared  in  the  name  of  Mary  Jordan  for  the  purpose  of  preventing 
the  responsibility  of  Flight  for  the  costs.  The  clerk  to  the  attornies 
employed  by  Palmer's  administratrix,  also  swore,  that,  after  the  execu- 
tion of  the  assignment  to  Mary  Jordan,  the  deponent  was  directed  by 
his  employers  to  call  upon  her  in  Green-street,  Leicester-square,  her 
address  having  been  so  inserted  in  the  assignment  by  the  direction  of 
Flight's  attorney,  for  the  purpose  of  serving  her  with  a  notice  to  pay 
the  rent  under  the  assignment  to  the  lessors  of  the  plaintiff;  that  he  ac- 
cordingly went  to  that  place,  but,  notwithstanding  the  most  minute  and 
diligent  inquiries,  was  unable  to  discover  that  Mary  Jordan  had  ever 
resided  in  or  near  Green-street,  Leicester-square,  and  deponent  verily 
believed  that  Flight's  attorney  well  kuew  the  address  given  to  be  fic- 
titious: that,  being  unable  to  discover  Mary  Jordan,  the  deponent 
applied  to  Flight's  attorney  for  further  information  as  to  her  address, 
when  he  was  informed  by  that  gentleman  that  he  knew  nothing  of  Mary 
Jordan,  that  the  first  time  he  had  ever  seen  her  was  at  the  office  of  his 
(the  deponent's)  employers,  executing  the  assignment,  and  that  the 
notice  to  pay  the  rent  to  the  superior  landlords  had  better  be  given  to 
Flight ;  that,  upon  application  being  made  to  Flight  for  information  as  to 
the  number  of  the  house  in  Green  Street  in  which  Mary  Jordan  resided, 
he  refused  to  give  any  information,  and  referred  the  deponent  to  his 
attorney. 

BompaSj  Serjeant,  and  Hoggins,  before  showing  cause,  objected  that 
the  motion  was  irregular,  the  hands  of  the  lessors  of  the  plaintiff  being 
lied  up  by  an  order  of  Mr.  Justice  Vaughan,  directing  "  that  the  attor- 
ney of  the  lessors  of  the  plaintiff  should  deliver  to  the  attorney  for  the 
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defendant  a  particular  in  writing  of  the  breach  or  breaches  of  covenant 
or  covenants  complained  of;  and,  in  case  the  breach  or  breaches  com- 
plained of  should  be  of  a  covenant  or  covenants  to  repair  the  premises 
in  question,  then  a  particular  of  the  repairs  required ;  and  that,  in  the 
meantime,  all  proceedings  should  be  stayed;"  which  order  had  not 
been  complied  with. 

Wilde,  Serjeant,  and  James,  contrit. — A  stay  of  proceedings  does  not 
prevent  the  party  from  coming  to  the  court  to  make  a  collateral  appli- 
cation, an  application  to  its  discretion,  and  one  Zhat  over-rides  the  order. 
[  Vaughan,  J. — Does  not  the  order  tie  up  the  hands  of  the  lessors  of  the 
plaintiff?]  The  object  of  this  motion  is,  not  to  discharge  the  order, 
which  in  itself  is  unexceptionable ;  nor  is  it  a  step  in  the  cause :  it  is  an 
objection  taken  to  a  proceeding  anterior  to  the  order. 

Tindal,  C.  J. — I  think  this  is  an  excepted  case.  It  is  not  within  the 
mischief  pointed  at  by  the  rule.  The  lessors  of  the  plaintiff  are  not 
seeking,  in  defiance  of  the  judge's  order,  to  take  a  step  in  the  cause. 
We  must  hear  the  argument  on  the  merits. 

The  rest  of  the  Court  concurring — 

Bompas,  Serjeant,  and  Hoggins,  proceeded  to  show  cause,  upon  the 
affidavits  of  Flight  and  his  attorney  ;  the  former  of  whom  deposed,  that 
he  had  been  many  years  acquainted  with  Mary  Jordan ;  that  he  had 
in  his  hands  a  small  sum  of  money  belonging  to  her,  on  which  he  al- 
lowed her  interest,  and,  having  an  authority  from  her  for  that  purpose, 
he,  with  a  view  to  increase  her  income,  and  as  a  beneficial  investment 
for  her,  directed  his  clerk,  Thodey,  to  bid  for  the  premises  for  Mary 
Jordan ;  that,  she  becoming  the  purchaser  thereof  for  42/.,  he  placed 
the  business  in  the  hands  of  his  attorney  for  completion  on  her  behalf, 
and  furnished  him  for  that  purpose  with  her  then  residence  in  Green- 
street,  Leicester-square ;  that  such  address  was  not  fictitious,  but  that 
Mary  Jordan  resided  and  had  resided  there  for  many  years ;  that  the 
assignment  was  executed  to  Mary  Jordan  bond  fide,  and  not  to  the  de- 
ponent ;  that,  although  the  deponent  had  always  managed  the  property, 
yet  such  management  had  been  for  the  benefit  of  Mary  Jordan,  and  not 
for  his  own  benefit ;  that  Mary  Jordan  had  not  made  to  the  deponent  any 
declaration  in  writing  or  otherwise  that  she  was  merely  a  trustee  of  the 
premises  for  him,  nor  was  she  a  trustee  of  the  same  for  him ;  that  the  de- 
ponent was  a  very  considerable  holder  of  house  property,and  kept  several 
collectors  and  clerks  for  the  purpose  of  the  collection  and  management 
of  the  rents  and  other  business  connected  therewith;  that  receipts  ready 
printed,  with  deponent's  name  printed  thereon — "  For  Thomas  Flight" 
— intended  for  his  collectors  or  clerks  to  sign  their  names  thereunder, 
were  kept  ready,  and  on  all  occasions  used,  and  that  deponent's  collect- 
or, having  collected  the  said  rents,  used  the  receipts  of  the  deponent, 
but  the  same  were  nevertheless  collected  and  received  for  Mary  Jordan 
as  the  legal  owner  and  proprietor  of  the  premises.  Flight's  attorney 
deposed,  that,  on  the  occasion  of  the  purchase  of  the  premises  jf  the 
administratrix  of  Palmer,  he  was  employed  by  Flight  to  complete  the 
purchase  for  Mary  Jordan ;  that  the  contract  of  sale  was  signed  "  Edward 
Thodey,  for  Mary  Jordan ;"  that  deponent  prepared  an  assignment  of 
the  premises  to  the  defendant,  and  for  that  purpose  obtained  from  Flight 
the  residence  of  Mary  Jordan,  in  Green-street,  J-ieicester-square,  which 
description  was  accordingly  inserted  in  the  assignment,  and  the  assign- 
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ment,  after  being  approved  by  the  solicitors  for  the  vendor,  was  exe- 
cuted by  her  and  by  Mary  Jordan ;  and  that  the  deponent  did  not 
know,  or  had  the  least  reason  to  suspect,  nor  did  he  then  believe  or 
suspect  that  such  address  was  a  fictitious  address,  or  not  the  place  in 
which  the  defendant  then  resided. 

No  instance  is  to  be  found  of  a  stranger  to  the  record  being  called 
upon  by  a  rule  of  court  to  give  a  particular  of  the  defendant's  resi- 
dence, (a)  [Tindal,  C.  J. — This  is  not  like  calling  upon  a  party  in  an 
ordinary  case  to  disclose  the  place  of  the  defendant's  residence.  Mary 
Jordan  has  been  let  in  under  the  common  consent  rule  to  defend  as 
landlady.  We  must  see  that  the  Court  is  not  imposed  on,  and  that  she 
is  a  real  party.]  She  is  not  called  upon  at  all :  the  rule  only  calls  upon 
Flight.  The  fact  of  the  same  attomey  acting  for  both  those  individual? 
makes  no  difference.  Before  applying  for  leave  to  issue  execution 
against  the  casual  ejector,  the  lessors  of  the  plaintiff  should  have  sought 
to  set  aside  the  rule  substituting  her  as  defendant  instead  of  the  casual 
ejector. 

Wilde,  Serjeant,  and  James,  in  support  of  the  rule.  It  is  sworn,  and 
not  denied,  that  Mary  Jordan  is  a  pauper ;  and  the  facts  detailed  in  the 
affidavits  upon  which  the  rule  was  obtained,  point  irresistibly  to  the  con- 
clusion that  the  insertion  of  her  name  as  defendant  in  the  consent  rule 
was  a  fraud  upon  the  Court.  In  Thrttstout  d.  Jones  v.  Shenton,  10 
B.  &  C.  110,  (21  E.  C.  L.  R.  35,)  where  three  ejectments  were  brought 
against  a  landlord  and  his  two  tenants,  and  the  landlord  obtained  a  rule 
for  the  consolidation  of  the  three  actions,  and  that  the  ejectment  against 
one  of  the  tenants  (wha  was  a  pauper)  should  abide  the  event  of  the 
ejectment  against  the  other,  and  that  action  was  tried,  and  the  lessor  of 
the  plaintiff  obtained  judgment  and  took  possession  of  all  the  tenements, 
the  Court  compelled  the  landlord  to  pay  the  costs  of  that  ejectment  In 
Thrttstout  d.  Jones  v.  Nixon,  several  ejectments  were  brought  against 
several  tenants,  each  holding  different  premises  of  the  same  landlord, 
and,  upon  an  application  to  set  aside  the  appearance,  plea,  &c,  in  one 
of  the  actions,  and  for  leave  for  the  landlord  to  appear  and  defend  for 
all  the  ejectments,  it  was  ordered  that  the  landlord  should  appear  within 
a  fortnight,  and  defend  as  landlord  in  all  the  ejectments,  and  that,  in  de- 
fault thereof,  judgment  might  be  signed  against  the  casual  ejector.  And 
in  Doe  d.  Masters  v.  Gray,  10  B.  &  C.  615,  (21  E.  C.  L.  R.  138,)  it  was 
held,  that,  in  ejectment,  the  Court  will  compel  the  real  defendant  to  pay 
the  costs,  although  he  is  not  a  party  on  the  record.  These  cases  show 
that  the  proceedings  in  an  action  of  ejectment,  which  is  the  creature  of 
the  Court,  may  always  be  so  moulded  as  to  do  substantial  justice. 
[ Vaughan,  J: — Why  does  not  the  rule  call  upon  Mary  Jordan  ?]  The 
sole  object  of  the  motion  was,  to  compel  Flight,  the  party  really  interested, 
to  come  forward  and  take  upon  himself  the  responsibility  which  he 

(a)  In  Taylor  ▼.  Harri*,  4  B.  &  A.  93,  (6  E.  C.  L.  R.  357,)  where  the  defendant  in  as- 
sumpsit having  pleaded  in  abatement  that  four  others  were  jointly  liable  with  himself,  the  plain- 
tiff applied  to  the  defendant's  attorney  to  give  the  places  of  residence  and  additions  of  those  per- 
sons, which  he  refused  unless  the  action  were  discontinued ;  the  Court  of  King's  Bench  made  a 
rule  absolute  for  the  defendant  to  deliver  such  particulars,  or,  in  default  thereof,  for  setting  aside 
the  plea.  So,  in  Newton  v.  Perbekc,  1  Younge  &  Jerv.  257,  where  mrenil  persons  unknown  to 
the  plaintiff  were  named  in  a  plea  in  abatement,  the  Court  of  Exchequer  ordered  the  defendant  to 
furnish  particulars  in  writing  of  the  places  of  residence  and  additions  of  the  persons  named,  and 
held,  that,  for  a  non-compliance  with  such  order,  they  would  quash  the  plea. 
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seeks  to  evade  by  setting  up  an  unknown  pauper  to  defeat  the  ends  of 
justice. 

Tindal,  C.  J. — I  entertain  not  the  slightest  doubt  as  to  the  power 
and  authority  of  the  Court  to  interpose  where  it  is  made  to  appear  that 
the  consent  rule  has  been  the  means  of  committing  a  fraud.  The  ques- 
tion here,  however,  is,  whether,  after  the  answer  that  has  been  given  by 
Flight,  we  can  see  with  sufficient  certainty  that  he  is,  as  is  suggested, 
the  party  really  interested.  The  gist  of  the  motion  is  that  the  purchase 
and  assignment  from  the  administratrix  of  Palmer,  the  lessee  of  the 
premises,  though  nominally  made  for  the  benefit  of  Mary  Jordan,  was 
in  point  of  fact  solely  foi  the  benefit  of  Flight,  her  name  being  used  for 
the  mere  purpose  of  palming  a  pauper  upon  the  lessors  of  the  plaintiff. 
Flight,  in  his  affidavit  in  answer,  swears  that  the  property  in  question 
was  purchased  for  Mary  Jordan ;  that  the  assignment  was  executed  to 
her  bond  fide ;  and  that,  although  he  had  always  managed  the  propert:% 
yet  such  management  had  been  for  the  benefit  of  Mary  Jordan,  and  not 
for  his  own  benefit.  After  this  positive  and  complete  answer,  I  think 
we  should  not  be  warranted  in  interfering. 

Park,  J. — I  must  confess  I  am  by  no  means  satisfied  with  Flight's 
answer  to  the  motion :  his  affidavit  is  full  of  inconsistencies.  My  sus- 
picions were  roused  at  the  outset  by  the  fanciful  objection  so  vehemently 
urged  by  his  counsel.  I  think  the  matter  should  undergo  investigation 
before  one  of  the  prothonotaries. 

Vaughan,  J. — 1  agree  with  my  Brother  Park  that  a  further  investi- 
gation of  this  most  suspicious  case  would  be  desirable.  The  rule  is 
somewhat  extraordinary  in  its  prayer :  it  calls  upon  Flight,  a  person  not 
before  the  Court,  to  show  cause  why  he  should  not  be  made  a  party  to 
the  consent  rule,  or  why,  in  default  thereof,  the  lessors  of  the  plaintiff 
should  not  be  at  liberty  to  issue  execution  against  the  casual  ejector ; 
and  it  also  calls  upon  Flight  to  show  cause  why  Mary  Jordan  should 
not  give  security  for  costs,  (a)  It  is  admitted  that  Mary  Jordan  has 
never  been  served  with  the  rule :  and  yet  we  are  called  upon  to  make 
it  absolute  against  a  party  who  has  had  no  opportunity  of  being  heard. 
The  case  is  undoubtedly  one  of  great  suspicion.  Flight  makes  an  affi- 
davit without  a  single  date  or  circumstance  of  explanation.  Still,  he 
has  positively  sworn  (and  he  is  the  last  swearer)  to  facts  which  I  feel 
oblige  me  to  say  that  this  rule  cannot  be  made  absolute.  But  I  think 
he  ought  not  to  have  costs. 

Rule  discharged,  without  costs. 

(a)  Where  the  lessor  of  the  plaintiff  ia  unknown  to  the  defendant,  the  latter  may  call  for  an 
account  of  his  residence,  or  place  of  abode  from  the  plaintiff's  attorney  ;  and,  if  he  refuse  to  give 
it  or  give  in  a  fictitious  account  of  a  person  who  cannot  be  found,  the  courts  will  stay  the  pro- 
ceedings until  security  be  given  for  the  payment  of  costs.  But  the  poverty  of  the  lessor  of  the 
plaintiff  a  known  individual,  is  no  ground  for  an  application  for  security.  There  is  no  case  to 
be  found  in  the  books,  where  security  for  costs  has  been  required  to  be  given  by  a  defendant 
either  in  ejectment  or  in  any  other  form  of  action. 
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The  Judges  who  sat  in  Banc  during  this  Term  were, 

TlNDAL,  C.  J.  BOSANQUET,  J. 

Park,  J.  Coltman,  J. 


JAULERRY  and  Others  v.  BRITTON.— p.  380. 

In  trover  for  goods,  the  defendant  was  allowed  to  plead— first,  not  guilty, — secondly,  thai  the 
plaintiffs  were  not  lawfully  possessed  of  the  goods — and  two  other  pleas  alleging  a  deposit  of 
the  goods  in  question  in  the  hands  of  the  defendant  as  a  security  for  a  bill  discounted  by  a 
third  person. 

Trover  against  a  wharfinger,  for  goods.  Pleas — first,  not  guilty — 
secondly,  that  the  plaintiffs  were  not  lawfully  possessed  of  the  goods — 
and  two  pleas  alleging  a  deposit  of  the  goods  in  question  in  the  hands 
of  the  defendant  as  security  for  a  bill  discounted  by  a  third  person. 
Gurnet,  B.,  struck  out  the  two  last  mentioned  pleas,  on  the  ground 
that  the  defence  thereby  set  up  was  covered  by  the  first  and  second 
pleas. 

Hoggins  now  moved  that  the  third  and  fourth  pleas  might  be  re- 
stored. 

JV.  H.  Watson  showed  cause  in  the  first  instance. — A  lien  may  be 
given  in  evidence  under  not  guilty;  for,  if  the  defendant  has  a  right  of 
lien,  he  cannot  have  been  guilty  of  a  wrongful  conversion.  [Tindal, 
C.  J. — Why  should  we  drive  the  defendant  to  rely  upon  a  doubtful 
point?]  The  third  and  fourth  pleas  do  not  in  fact  set  up  a  lien  for  a 
debt  due  to  the  defendant;  but  they  attempt  to  set  up  as  a  bar  to  the 
action  a  right  to  hold  the  goods  as  a  security  for  a  debt  alleged  to  be 
due  to  a  third  person:  they  are  clearly  no  answer  to  the  action.  [Per 
Curiam. — The  question  is  not  whether  the  pleas  are  good  or  bad.] 
They  are  not,  as  it  is  assumed,  pleas  under  the  factors'  act,  6  Geo.  4 
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Tindal,  C.  J. — It  would  be  too  much,  on  a  motion  like  this,  to  enter 
into  a  nice  discussion  upon  the  factors'  act.  If  the  pleas  are  bad,  the 
plaintiff  will,  if  so  advised,  demur  to  them.  On  payment  of  costs,  I 
think  the  rule  must  be  made  absolute. 

Vauohan,  J. — It  is  enough  to  say  that  this  is  not  a  palpable  evasion 
of  the  new  rules. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


CLARKE  v.  VESTRIS.— p.  391. 

The  Court  permitted  hail  to  justify  after  being  disallowed  at  chambers  for  not  being  prepared  to 
give  an  account  of  his  debts  and  credits. 

The  defendant  was  arrested  on  the  28th  March,  and  gave  a  bail-bond  on  the  4th  April.  The 
plaintiff  declared  de  bene  esse  and  took  an  assignment  of  the  bail-bond,  and  the  defendant  af- 
terward*, on  the  17th  April,  (having  given  an  undertaking  to  allow  the  plaintiff  to  go  on  with 
the  original  action  notwithstanding  the  proceedings  on  the  bail-bond)  pleaded,  and  bail  above 
justified  on  the  19th: — The  Court  stayed  the  proceedings  on  the  bail-bond,  without  allowing 
it  to  stand  as  a  security,  there  being  time  for  the  plaintiff  to  go  to  trial  at  the  last  sitting  in 
term,  the  defendant  taking  short  notice. 

Busby  opposed  the  justification  of  one  of  the  bail  in  this  case, 
on  the  ground  that  he  had  already  been  rejected  by  Coleridge,  J.,  at 
chambers. 

It  appearing,  however,  from  the  statement  of  the  individual  himself, 
verified  by  the  filacer,  that  he  was  not  rejected,  but  simply  disallowed 
because  he  was  unable  at  the  moment  to  state  correctly  the  amount  of 
debts  owing  to  and  from  him;  and  the  bail  now  stating  that  he  had 
since  examined  his  books,  and  his  answers  being  sufficient,  the  Court 
allowed  him  to  justify. 

Bail  justified. 

Henderson,  for  the  bail,  afterwards  obtained  a  rule  nisi  to  stay  the 
proceedings  on  the  bail-bond.  The  affidavit  upon  which  he  moved 
stated  that  the  parties  had  agreed  that  the  proceedings  on  the  bail-bond 
should  not  operate  a  suspension  of  the  proceedings  in  the  original  ac- 
tion, and  that  the  defendant  had  on  the  17th  pleaded  non  assumpsit  as 
to  part  of  the  plaintiff's  demand,  and  a  set-off  to  the  residue. 

Busby  showed  cause,  on  affidavits  whence  it  appeared  that  the  ar- 
rest took  place  on  the  28th  March,  that  a  bail-bond  was  given  on  the 
4th  April,  and  that  bail  above  justified  on  the  19th. — He  submitted,  that, 
had  the  bail  justified  in  due  course,  the  plaintiff  might  have  declared  on 
the  4th,  demanded  a  plea  on  the  5th,  the  time  for  pleading  would  havo 
expired  on  the  9th,  and  on  the  10th  notice  of  trial  might  have  been 
given,  in  ample  time  for  the  first  sitting,  the  21st;  and  therefore  a  trial 
had  clearly  been  lost,  and  the  plaintiff  was  entitled,  under  the  rule  of 
Hilary  Term,  2  Will  4,  s.  5,  (a)  to  have  the  bail-bond  to  stand  as  a  se- 

(fl)  By  which  it  is  provided,  '*  that,  upon  staying  proceedings,  either  upon  an  attachment 
against  the  sheriff  for  not  bringing  in  the  body,  or  upon  the  bail-bond,  on  perfecting  bail  above, 
the  bail-bond  shall  stand  as  a  security,  if  the  plaintiff  shall  have  declared  de  bene  esse,  and  shall 
have  been  prevented,  for  want  of  special  bail  being  perfected  in  due  time,  from  entering  his  cause 
for  trial,  in  a  town  cause,  in  the  term  next  after  that  in  which  the  writ  is  returnable,  and,  in  a 
country  cause,  at  the  ensuing  Assizes."    This  rule  was  framed  by  Mr.  Baron  Bayley. 

To  entitle  the  plaintiff  under  this  rule,  to  have  the  bail-bond  to  stand  as  a  security,  it  must  ap 
pear  that  a  trial  was  lost  at  the  time  of  moving  for  the  rule — Stride  v.  Hill,  4  Dow!.  709. 
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curity.  [Tindal,  C.  J. — You  are  yet  in  time  to  go  to  trial  at  the  next 
sitting,  the  28th,  and  therefore  cannot  be  said  to  have  lost  a  trial;  (a) 
for,  the  other  side  coming  to  ask  a  favour,  we  will  impose  upon  them 
the  terms  of  taking  short  notice  of  trial  for  that  day.]  The  object  of  the 
new  rules  was,  to  introduce  an  uniformity  and  certainty  in  the  practice 
of  the  several  courts.  The  rule  upon  which  the  question  here  turns 
will  be  a  dead  letter,  if  parties  may  avoid  it  by  undertaking  that  the 
plaintiff  shall  proceed  in  the  original  action  pending  the  proceedings 
against  the  bail. 

Tindal,  C.  J. — To  entitle  the  plaintiff  to  have  the  bail-bond  to  stand 
as  a  security,  we  must  see  that  he  has  actually  been  prevented,  **  for 
want  of  special  bail  being  perfected  in  due  time,  from  entering  his  cause 
for  trial,  in  a  town  cause,  in  the  term  next  after  that  in  which  the  writ 
is  returnable,  and,  in  a  country  cause,  at  the  ensuing  Assizes."  Here, 
the  defendant  was  completely  in  court  on  the  1 9th.  Under  the  par- 
ticular circumstances  of  this  case,  the  bail  having  consented  that  the 
plaintiff  should  go  on  with  the  original  action,  notwithstanding  the  pen- 
dency of  the  proceedings  on  the  bond,  I  think  the  plaintiff  cannot  be 
said  to  have  lost  a  trial,  within  the  terms  of  the  rule.  I  think  the  rule 
must  be  made  absolute  on  payment  of  costs,  the  defendant  agreeing  to 
take  short  notice  of  trial  for  the  last  sitting  in  the  term. 

The  rest  of  the  Court  concurring — 

Rule  accordingly,  (b) 

(a)  It  lies  on  the  plaintiff  to  show  thst  he  has  lost  a  trial— Rex  v.  The  Sheriff  of  Middlatx, 
3  Dowl.  194. 

(b)  Whenever  it  appears,  on  the  discussion  of  a  motion  to  set  aside  a  regular  bail-bond  or  at- 
tachment, that  the  plaintiff  has  been  prevented  from  trying  his  cause  by  the  irregularity  of  the 
defendant's  proceedings,  he  is  entitled  to  have  the  bail-bond  or  attachment  stand  as  a  security, 
although  it  appear  that  the  rule  to  set  it  aside  might  have  been  disposed  of  in  time  to  allow  the 
plaintiff  to  enter  and  try  his  cause  at  the  regular  time—  Ca*ky  v.  Biruu,  2  Meeson  &  Weisby, 
285.  But  see  Rex  v.  The  Sheriff  of  Shropshire,  in  ChappeU  v.  Bowdler,  5  Dowl.  256,  where 
it  was  held  that  a  plaintiff  is  not  considered  as  having  lost  a  trial  in  a  town  cause,  if  he  could 
have  proceeded  to  trial  at  any  time  in  the  term  next  after  the  return  of  the  writ:  and  therefore, 
where  a  plaintiff  might  have  proceeded  to  trial  at  the  third  sitting,  though  he  could  not  at  the 
first,  he  is  not  entitled  to  have  the  attachment  stand  as  a  security. 


In  re  B^TES.— p.  396. 

It.  is  not  absolutely  necessary  that  affidavits  used  on  motions  under  the  3  &  4  Will.  4,  c  74,  a, 
91,  should  be  intituled  "  In  the  Common  Pleas." 


In  re  RICE.— p.  416. 

A  charge  in  an  attorney's  bill,  for  searching  for  an  old  judgment,  and  advising  as  to  its  revival* 
does  not  constitute  an  item  taxable  within  the  statute,  2  Geo.  2,  c  23,  a.  23i 
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RUSSELL  v.  YORKE.— p.  422. 

Two  actions  of  trespass  and  all  matters  in  difference  between  the  parlies  touching  a  disputed  right 
of  way,  were  referred  to  arbitration.  The  arbitrator  by  his  award  directed  that  the  defendan 
should  give  an  undertaking  to  discontinue  the  user  of  the  way  in  question.  On  a  motion  for 
an  attachment  for  non-performance  of  the  award,  the  order  of  Nisi  Prius  having  been  made  a 
rule  of  court,  the  defendant  swore  that  he  had  not  himself  used  the  way,  nor  had  it  been  used 
by  any  of  his  servants  with  his  consent  or  knowledge : — The  Court  refused  to  grant  the  attach- 
.  menu 

The  plaintiff  and  defendant,  gentlemen  of  fortune  possessing  adjoin- 
ing estates  in  Northamptonshire,  differed  as  to  whether  or  not  a  certain 
public  pathway  had  been  stopped  up  under  an  inclosure  act,  and  a  ver- 
dict had  been  found  for  the  plaintiff  in  an  action  of  trespass  brought  by 
him  against  the  defendant  for  using  the  way.  The  defendant  obtained 
a  rule  nisi  for  a  new  trial ;  pending  which  a  second  action  was  brought 
for  other  alleged  trespasses.  Ultimately,  the  two  causes  and  all  mat- 
ters in  difference  between  the  parties  were  referred  to  an  arbitrator, 
who  by  his  award  directed,  amongst  other  things,  that  the  defendant 
should  undertake  not  again  to  use  the  way  in  question.  The  order  of 
Nisi  Prius  was  afterwards  made  a  rule  of  court,  and  the  defendant  was 
duly  served  with  the  award,  and  gave  the  required  undertaking. 

•fldams,  Serjeant,  on  a  former  day  in  this  term,  upon  affidavits  alleg- 
ing various  acts  of  trespass  over  the  locus  in  quo  by  the  defendant's  do- 
mestic and  other  servants,  obtained  a  rule  nisi  for  an  attachment  against 
the  defendant  for  disobedience  of  the  rule  of  court. 

Wilde,  Serjeant,  now  showed  cause. — He  produced  an  affidavit  made 
by  the  defendant  himself,  in  which  he  swore,  that  the  acts  of  user  of  the 
way  in  question  alleged  in  the  affidavits  upon  which  the  motion  was 
founded,  were  committed  without  his  consent  or  knowledge  ;  that  he 
had  never  since  the  date  of  the  undertaking  used  the  way  himself;  nor 
did  he  ever  order  or  authorize  any  of  his  servants  or  labourers  to  use 
it :  and  also  an  affidavit  to  the  same  effect  sworn  by  the  parties  by 
whom  the  alleged  trespasses  were  committed,  and  who  were  with  one 
exception,  farm  servants  of  the  defendant.  The  learned  Serjeant  sub- 
mitted, that  the  defendant  had  been  guilty  of  no  such  wilful  breach  of 
his  undertaking  as  to  render  him  liable  to  be  proceeded  against  crimi- 
nally for  a  contempt  of  the  rule  of  court ;  and  that  all  that  the  undertak- 
ing meant,  was,  that  the  defendant  should  not  himself  use  the  way,  or 
permit  it  to  be  used  by  any  of  his  servants  in  the  course  of  his  service. 

•Adams,  Serjeant,  in  support  of  his  rule,  contended,  that,  unless  the 
undertaking  meant  that  the  defendant  should  not  only  himself  abstain 
from  using  the  way  in  question, but  also  prevent  his  servants  and  depend- 
ents from  doing  so,  it  would  be  altogether  nugatory. 

Tindal,  C.  J. — The  sole  question  is,  whether  or  not  the  defendant 
has  kept  good  faith  with  the  plaintiff.  The  affidavits  produced  in  answer 
to  the  rule  satisfy  me  that  he  has  done  so.  He  swears  that  the  trespasses 
complained  of  were  committed  by  his  servants  without  his  consent 
or  knowledge ;  that  he  has  never  since  the  date  of  the  undertaking  used 
the  way  himself,  nor  did  he  ever  order  or  authorize  any  of  his  servants 
or  labourers  to  use  it.  The  instances  of  user  relied  on  by  the  plaintiff 
are  all,  with  one  exception,  by  day  labourers,  who  cannot  be  considered 
quite  so  much  under  the  control  of  their  employers  as  domestic  servant* 
might  be. 
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*  Park,  J. — This  is  an  application  of  a  criminal  nature.  There  is  not 
the  slightest  colour  or  pretence  for  it.  The  case  might  have  been  differ- 
ent, had  it  appeared  that  the  plaintiff  had  seen  his  servants  using  the 
way  in  question,  without  interfering  to  prevent  it. 

Bosanquet,  J.  There  is  not  the  slightest  pretence  for  imputing  bad 
faith  to  the  defendant. 

Coltman,  J.,  concurring —  Rule  discharged. 


GREEN  v.  COBDEN.— p.  486. 

The  Court  will  not  deprive  the  plaintiff  of  the  fruits  of  a  judgment  obtained  by  him  oo  a  speuaJ 
case  argued  and  determined  after  the  death  of  the  defendant,  though  four  terms  have  elapard 
between  the  time  of  his  obtaining  and  of  his  entering  up  judgment,  unless  it  be  shown  that  th* 
defendant's  estate  had  suffered  prejudice  by  the  delay. 

This  was  an  action  of  replevin  tried  at  the  Summer  Assizes  for  Sus- 
sex in  the  year  1834,  in  which  a  verdict  was  found  for  the  plaint ilF, 
subject  to  the  opinion  of  the  Court  upon  a  special  case.  The  special 
case  came  on  to  be  argued  in  Hilary  Term,  1836,  when  the  Court  pro- 
nounced judgment  for  the  plaintiff.  In  Easter  Term  following  a  rule 
nisi  was  obtained  on  the  part  of  the  avowant,  to  enter  the  verdict  for 
the  plaintiff  on  the  first  and  fourth  issues,  and  for  the  avowant  on  the 
second,  third,  fifth,  and  sixth  issues;  and  to  enter  judgment  for  the 
avowant  non  obstante  veredicto.  This  rule  was  in  Trinity  Term  dis- 
charged. The  plaintiff  (the  avowant  having  died  in  the  month  of  Au- 
gust, 1835,  which  was  after  the  special  case  had  been  set  down  for 
argument,  but  before  it  was  argued)  then  applied  for  leave  to  enter  up 
judgment  nunc  pro  tunc,  as  of  the  term  in  which  it  would  have  been 
entered  up  but  for  the  delay  necessarily  consequent  upon  the  special 
case.  No  rule  for  this  purpose  was  granted,  the  Court  observing  that 
the  plaintiff  was  entitled  to  enter  up  the  judgment  without  it  No 
attempt  was  made  to  enter  up  judgment  until  the  last  vacation ;  when 
the  prothonotary  declined  to  tax  the  plaintiff  his  costs,  on  the  ground 
that  they  ought  to  be  taxed  and  final  judgment  entered  up  within  two 
terms  after  judgment  had  been  pronounced  by  the  Court. 

IV.  H.  Watson,  on  the  part  of  the  plaintiff,  on  a  former  day  in  the 
term,  obtained  a  rule  calling  on  the  avowant  to  show  cause  why  the 
prothonotary  should  not  be  directed  to  tax  the  plaintiff  his  costs,  and  to 
sign  final  judgment  for  him. 

Talbot  now  showed  cause. — This  case  does  not  fall  within  the  statute 
17  Car.  2,  c.  8,  s.  1,  which  limits  the  time  for  moving  to  enter  up 
judgment  to  two  terms  after  the  verdict.  [Tindal,  C.  J. — The  delay 
was  rather  the  act  of  the  Court,  which  is  never  allowed  to  prejudice 
the  parties.]  Undoubtedly,  where  a  party  is  entitled  to  judgment,  and 
the  decision  is  delayed  by  the  act  of  the  Court,  the  circumstance  of  the 
death  of  one  is  not  permitted  to  enure  to  the  prejudice  of  the  other— 
Bridges  v.  Smith,  1  M.  &  Scott,  93,  8  Bing.  29;  Key  v.  Goodwin,  1 
M.  &  Scott,  620,  (21  E.  C.  L.  R.  209.)  But  that  rule  only  applies 
where  the  delay  has  arisen  solely  from  the  act  of  the  Court,  and  not 
where  the  party's  own  laches  have  conduced  to  it.  In  Lawrence  v. 
Hodgson,  1  Younge  &  J.  368,  it  was  expressly  held,  that,  if  the  plain- 
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tiff  die  after  verdict  for  him,  and  no  judgment  is  entered  up  *vitnin  two 
terms  after  the  verdict,  the  Court  will  not  interfere  and  permit  it  to  be 
entered  nunc  pro  tunc,  if  any  laches  be  imputable  to  the  party  interested 
in  the  judgment.  Garrow,  B.,  there  says:  "I  perfectly  understand 
the  principles  upon  which  the  courts  have  permitted  the  parties  to  enter 
up  judgment  after  the  period  in  which  they  could  legally  have  done  so 
has  elasped,  where  the  delay  originates  in  the  Court,  and  but  for  which 
delay  the  judgment  might  have  been  regularly  entered.  Where  a  case 
stands  over  for  argument  from  term  to  term,  on  account  of  the  multi- 
plicity of  business  in  the  court,  or  for  judgment,  from  the  intricacy  of 
the  question,  the  party  ought  not  to  be  prejudiced  by  that  delay,  but 
should  be  allowed  to  enter  up  his  judgment  retrospectively,  to  meet  the 
justice  of  the  case.  No  such  facts,  however,  exist  in  this  particular 
instance,  and  the  delay  is  imputable  alone  to  the  laches  of  the  party 
interested  in  the  judgment :  the  rule,  therefore,  which  regulates  the 
former  cases,  does  not  apply  to  this ;  and,  as  it  is  not  within  the  opera- 
tion of  the  statute,  I  am  of  opinion,  on  the  authority  of  Copley  v.  Day, 
4  Taunt.  702,  that  the  rule  should  be  discharged."  Here,  the  parties 
have  been  guilty  of  still  greater  laches.  The  avowant  died  in  August, 
1835,  and  no  step  was  taken  to  cause  the  judgment  to  be  entered  up 
until  Hilary  Vacation,  1837. 

Tindal,  C.  J. — I  think  this  case  falls  within  the  general  principle 
laid  down  or  alluded  to  in  the  cases  cited.  It  appears  that  a  verdict  was 
taken  for  the  plaintiff;  but,  the  question  involved  being  one  of  difficulty, 
the  facts  were  stated  in  the  form  of  a  special  case.  The  hearing  of  the 
argument  on  the  special  case,  from  the  press  of  business  in  the  court, 
stood  over  for  more  than  two  terms :  and  the  avowant  died  after  the 
verdict,  but  before  the  special  case,  for  the  reasons  before  mentioned, 
could  be  argued,  so  as  to  entitle  the  plaintiff  to  judgment.  If  the 
plaintiff  once  had  the  right  to  have  judgment  entered  up,  I  see  nothing 
in  the  circumstances  to  authorise  us  to  take  it  away  from  him  :  and  I 
must  confess  I  am  not  at  all  embarrassed  by  the  difficulty  suggested  in 
Lawrence  v.  Hodgson.  The  avowant's  representatives  do  not  show 
that  his  estate  is  injured  by  the  delay.  Had  that  been  so,  there  might 
be  ground  for  the  Court  to  interfere. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 


STOCKEN  v.  WEDDERBURNE.— p.570. 

The  2  WilL  4,  c  39,  a.  8,  has  not  altered  the  mode  of  charging  prisoners  in  execution. 


WHITMORE  v.  BINNS.— p.  571. 
The  2  Will.  4,  c  39,  a.  8,  has  not  altered  the  mode  of  charging  prisoners  in  execution. 

PIGOU  v.  DRUMMOND.— p.  573 

The  defendant  mortgaged  to  one  J.  P.  for  3000/.,  certain  fee-farm  rents.    The  principal  being 
unpaid,  and  460£  being  due  for  interest  upon  the  mortgage,  a  written  contract  was  entered 
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into  between  the  defendant  and  J.  P.  for  the  sale  to  the  latter  of  the  rents  in  question  for  3,7951 
Pending  the  investigation  of  the  defendant's  title  J.  P.  died,  leaving  the  plaintiff  her  executor 
and  residuary  legatee.  After  the  draft  conveyance  had  been  settled  and  approved,  the  defend- 
ant being  abroad,  the  plaintiff,  without  any  notice  either  to  the  defendant  or  to  his  attorney, 
(though  he  knew  that  the  defendant  was  abroad,  and  that  he  had  an  attorney  acting  for  hia 
here,)  made  affidavit  that  the  defendant  was  indebted  to  him  as  the  executor  of  J.  P.  in  the 
lum  of  3,550/.  and  upwards,  for  principal  and  interest,  and  sued  out  a  capias,  and  caused  it  to 
DC  delivered  to  the  sheriff  with  directions  to  return  it  non  est  inventus,  and  thereupon  caused 
the  defendant  to  be  outlawed. — The  Court  reversed  the  outlawry  with  costs. 

By  indenture  of  lease  and  release  of  the  25th  and  26th  of  August, 
1826,  the  release  being  made  between  John  Easthope  and  Frederick 
John  Ryan,  of  the  first  part,  the  defendant  of  the  second  part,  A.  B. 
Drummond  and  John  Drummond  of  the  fourth  part,  and  Jemima  Pigou 
the  fifth  part,  in  consideration  of  3,000/.  paid  by  Jemima  Pigou  to  Fre- 
derick John  Pigou  and  John  Easthope,  certain  fee-farm  rents  thereio 
particularly  described,  and  producing  the  net  annual  sum  of  206/.  oi 
thereabouts,  were  conveyed  unto  and  to  the  use  of  the  said  Jemima 
Pigou,  her  heirs  and  assigns,  for  ever,  subject  to  redemption  on  pay- 
ment by  the  defendant  of  the  sum  of  3,000/.  and  interest  at  5  per  cent 
per  annum,  at  the  terms  and  in  the  manner  herein  mentioned ;  and  ir. 
the  indenture  of  release  or  mortgage  was  contained  a  covenant  on  the 
part  of  the  defendant  for  payment  of  the  said  sum  of  3,000/.  and  interest 
at  the  time  and  in  manner  therein  mentioned.  The  said  sum  of  3,000/. 
and  interest  was  not,  nor  was  any  part  thereof  paid  according  to  the 
proviso  and  covenant  in  the  indenture  of  mortgage ;  and  in  November, 
1829,  there  was  due  and  owing  to  Jemima  Pigou  the  sum  of  3,450/.  for 
principal  and  interest  on  the  mortgage.  About  that  time,  a  treaty  took 
place  between  the  defendant's  solicitor  and  the  solicitor  of  Jemima 
Pigou  for  the  absolute  sale  by  the  defendant  of  these  fee-farm  rents  t^ 
Jemima  Pigou,  which  terminated  in  a  written  contract  between  them 
for  their  sale  to  Mrs.  Pigou  for  the  sum  of  3,785/.,  out  of  which  3,450/ 
so  due  for  principal  and  interest  as  aforesaid  were  to  be  deducted  and 
retained  by  Mrs.  Pigou.  Whilst  the  investigation  of  the  title  of  the 
defendant  to  the  said  fee-farm  rents  was  proceeding,  that  is,  in  or  about 
the  month  of  July,  1832,  Mrs.  Pigou  died,  having  first  made  and  pub- 
lished her  last  will,  and  thereby  appointed  the  plaintiff',  R.  R.  Pigou,  the 
executor  and  residuary  legatee.  In  January,  1834,  the  plaintiff  received 
from  Samuel  Harding,  the  defendant's  receiver,  the  sum  of  500/.,  and  of 
the  arrears  of  the  fee-farm  rents  which  had  been  got  in  and  collected  by 
the  receiver  on  account  of  the  defendant.  Notwithstanding  the  contract 
for  the  purchase  of  the  fee-farm  rents  had  never  been  abandoned  by  the 
plaintiff1,  but,  on  the  contrary,  the  draft  of  a  conveyance  having  beec 
sent  by  his  solicitor  to  the  defendant's  solicitor  for  his  perusal  and  ap- 
proval, which  draft  was  settled,  approved,  and  returned  by  the  latter  tc 
the  plaintiff's  attorney,  yet  the  plaintiff,  without  any  notice  whatever, 
either  to  the  defendant  or  to  his  attorney,  on  the  17th  May,  1834,  made 
an  affidavit  of  debt,  whereby  he  deposed  that  the  defendant  was  in- 
debted to  him,  as  executor  of  Jemima  Pigou,  in  the  sum  of  3,550/.  and 
upwards  for  principal  and  interest  due  from  him  upon  his  covenant  in 
that  behalf  contained  in  the  before-mentioned  indenture  of  release  or 
mortgage ;  and,  on  the  17th  of  May,  issued  a  writ  of  capias  against  the 
defendant,  directed  to  the  sheriff  of  Middlesex,  and  indorsed  for  bail  for 
9,550/.  and  upwards,  by  affidavit,  and  also  indorsed — "  capias  to  out- 
lawry, to  be  returned  non  est  inventus"     On  the  2d  June,  1834,  the 
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sheriff  accordingly  r-* d  non  est  inventus.   At  the  time  the  plaintiff 

made  the  above  afii  ^v*t,  and  at  the  time  of  the  writ  of  capias,  the  de- 
fendant was,  and  had  then  for  two  years  and  upwards  been  residing 
near  Brussels,  his  attorney  having  been  during  all  that  period  in  the 
habit  of  writing  to  and  receiving  letters  from  him  from  that  place.  At 
the  time  of  the  issuing  of  the  writ  of  capias,  it  was  well  known  to  the 
plaintiff's  attorney  that  the  defendant  was  beyond  the  seas,  he  having, 
on  the  24th  May,  given  the  defendant's  attorney  notice  of  an  intended 
application  to  the  court  for  security  for  costs  in  a  case  of  Drun\mondv. 
Pigou,  on  the  ground  of  the  plaintiff's  (the  defendant  in  this  cause) 
absence  from  England.  On  the  27th,  such  rule  was  obtained,  and  after- 
wards made  absolute.  On  the  31st  October,  the  plaintiff  also  obtained 
an  order  of  the  Master  of  the  Rolls,  requiring  the  defendant  to  give  se- 
curity for  costs  in  the  suit  there. 

The  defendant's  attorney  having  discovered  the  fact  of  the  proceed- 
ings to  outlawry,  on  the  24th  October  filed  a  bill  in  Chancery  against 
the  plaintiff,  praying  for  a  specific  performance  of  the  contract,  and  for 
an  injunction  to  restrain  the  plaintiff  from  further  prosecuting  his  out- 
lawry, and  all  further  proceedings  at  law  in  this  or  any  other  action 
against  the  defendant ;  whereupon  an  order  was  made  by  the  Master 
of  the  Rolls  on  the  10th  November,  by  which  it  was  ordered  (the  de- 
fendant by  his  counsel  undertaking  to  give  judgment  in  the  action  at 
law  commenced  against  him  by  the  plaintiff,  in  the  sum  of  4,000/.,  to 
be  dealt  with  as  the  Court  should  think  fit  at  the  hearing  of  the  cause) 
that  an  injunction  should  be  awarded  to  restrain  the  plaintiff  from 
taking  any  further  proceedings  in  the  action  at  law,  or  from  further 
prosecuting  the  process  to  outlawry  instituted  by  him  against  the  de- 
fendant, or  prosecuting  any  other  action  at  law  against  the  defendant 
in  respect  of  the  matters  in  the  bill  complained  of.  Upon  searching  at 
the  proper  office  of  this  court,  the  defendant's  attorney  found  that  the 
defendant  had  been  declared  an  outlaw  upon  the  process  so  sued  out 
and  prosecuted  by  the  plaintiff  in  this  action.  At  the  hearing  of  the 
motion  made  on  the  part  of  the  defendant  before  the  Master  of  the  Rolls 
for  an  injunction,  it  was  admitted  by  the  plaintiff's  counsel  that  the 
contract  for  the  purchase  of  the  fee-farm  rents  was  a  good  and  subsist- 
ing contract.  On  the  11th  November  instant,  the  defendant's  attorney 
wrote  to  the  plaintiff's  attorney,  requesting  him  to  consent  to  a  reversal 
of  the  outlawry,  in  order  to  obviate  an  application  to  this  court ;  to 
which  the  plaintiff's  attorney  refused  to  accede,  though  he  admitted 
that  further  proceedings  thereon  had  been  stayed  substantially  by  the 
injunction. 

Upon  an  affidavit  of  these  facts;  and  also  stating  that,  instead  of  the 
defendant  being  indebted  to  the  plaintiff  in  the  sum  of  3,550/.  and  up- 
wards, as  sworn  to  by  the  plaintiff,  the  latter  was  in  fact  indebted,  at 
the  time  the  affidavit  was  sworn,  to  the  former  in  the  sum  of  562/. 
8*.  Ad. — 

Wilde,  Serjeant,  obtained  a  rule  calling  upon  the  plaintiff  to  show 
cause  why  the  outlawry  should  not  be  reversed,  with  costs. 

Talfoitrd,  Serjeant,  showed  cause,  contending  that  there  was  nothing 
in  the  circumstances  disclosed  by  the  affidavit  upon  which  the  motion 
was  founded  to  negative  the  plaintiff's  right,  or  to  show  that  he  had 
not  reasonable  grounds  for  proceeding  to  outlaw  the  defendant ;  and 
therefore,  that,  if  the  Court,  under  the  circumstances,  thought  the  out- 
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la  wry  ought  to  be  reversed,  it  could  only  be  upon  the  usual  terms,  viz. 
on  payment  of  costs. 

Wilde,  Serjeant,  was  heard  in  support  of  his  rule. 

Per  Curiam: — Under  the  peculiar  circumstances  of  this  case — the 
pendency  of  the  negotiation  between  the  parties  for  the  purchase  and 
sale  of  the  fee-farm  rents,  the  plaintiff's  cognizance  of  the  fact  of  the 
defendant's  absence,  and  that  he  was  represented  by  an  attorney  in  this 
country,  and  the  unjustifiable  and  improper  course  pursued  by  the 
plaintiff  in  procuring' the  sheriff  to  return  non  est  inventus  to  the  capias 
utlagatum — we  think  the  rule  for  reversing  the  outlawry  at  the  expense 
of  the  plaintiff  should  be  made  absolute ;  the  defendant  undertaking  to 
enter  a  common  appearance  pursuant  to  the  order  in  equity,  to  accept 
a  declaration  for  it  he  mortgage  money,  and  to  suffer  judgment  in  this 
action  by  nihil  dicit  for  4,000/. 

Rule  absolute  accordingly,  (a) 

(a)  The  report  of  this  case,  ante,  vol.  I.  p.  264,  not  disclosing  the  specific  facts  upon  which 
the  motion  to  revere*  outlawry  was  founded,  and  the  case  having  repeatedly  been  died  as  an 
authority  to  show  that  the  simple  fact  of  the  plaintiff's  knowledge  of  the  defendant'*  being  abroad 
and  of  his  being  represented  by  an  attorney  here,  was  ground  for  setting  aside  the  proceedings 
with  costs ;  it  has  been  deemed  advisable  to  give  an  amended  report  of  the  decision,  with  a  rofl 
statement  of  the  facts,  and  the  special  form  of  the  rule, 
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The  KING  v.  SIVITER.— p.  125. 

A.  charter  granted  by  Queen  Eliz.  and  confirmed  by  Charles  1,  exempting  the  tenants  of  certain 
ancient  demesne  lands  from  the  payment  of  road  money,  (chimagium,)  does  not  operate  to 
exempt  them  from  the  performance  of  statute  duty  on  the  highways,  pursuant  to  13  Geo.  3,  c 
78;  34Geo.3,a64;  44  Geo.  3,  c 54,  and  54  Geo. 3,  c  109. 


The  KING  v.  The  Justices  of  SUFFOLK.— p.  139. 

Upon  the  trial  of  an  indictment  at  the  quarter  sessions,  that  Court  is  the  sole  judge  of  the  pro* 
priety  of  the  entry  of  the  verdict. 

Where,  therefore,  upon  a  special  finding  by  the  jury,  amounting  to  an  acquittal,  the  chairman 
directs  a  verdict  of  guilty  to  be  entered,  the  Court  of  K.  B.  will  not  grant  a  mandamus  re- 
quiring the  minute  of  the  verdict  to  be  altered  according  to  the  fact. 

The  only  course  open  to  the  prisoner  is  to  apply  to  the  crown  for  a  pardon. 

Robert  Hewes  was  indicted,  at  the  Easter  quarter  sessions  for  the 
county  of  Suffolk,  in  1835,  for  maliciously  poisoning  some  horses  be- 
longing to  his  master.  At  the  trial  it  appeared  that  the  prisoner  had 
administered  to  the  horses  a  root  cut  into  pieces,  called  bank-break, 
which  caused  a  slow  inflammation,  of  which  they  died.  The  defence 
set  up  by  the  prisoner  was,  that  this  drug  was  of  a  stimulating  nature, 
and  was  frequently  administered  to  horses  to  improve  their  coats,  and 
that  he  had  given  the  root  to  the  horses  for  this  purpose,  and  had  not 
acted  from  a  malicious  motive.  At  the  conclusion  of  the  case,  the  pri- 
soner's counsel  contended  that  the  prisoner  was  entitled  to  an  acquittal, 
as  there  was  no  proof  that  the  act  was  done  maliciously,  and  he  cited  a 
passage  from  3d  Institute,  (a)  The  chairman  summed  up  the  evidence, 
and  the  jury  returned  a  verdict  of  "  guilty  by  mischance."  This  verdict 
was  entered  by  the  clerk  of  the  peace,  in  the  minute  book  of  the  pro- 
fa)  If  it  be  done  by  mischance  or  negligence,  it  is  no  felony,  3  Inst  67. 
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ceedings  of  the  sessions.  The  counsel  for  the  prisoner  submitted  that 
this  finding  of  the  jury  was  a  good  special  verdict,  and  that  the  prisoner 
was  upon  that  finding  entitled  to  an  acquittal.  The  chairman  however 
told  the  jury  that  he  could  not  receive  this  verdict,  and  that  they  must 
find  in  terms  either  that  the  prisoner  was  guilty  or  not  guilty.  The  jury 
again  retired,  and  after  a  short  time  returned  and  found  the  prisoner 
guilty,  but  recommended  him  to  mercy.  The  chairman  asked  them 
upon  what  grounds  they  recommended  the  prisoner  to  mercy,  and  they 
said,  "  Because  we  think  it  was  not  done  with  any  malicious  intention, 
but  to  better  the  condition  of  the  horses."  The  chairman  then  directed 
the  clerk  of  the  peace  to  enter  a  verdict  of  guilty,  which  was  done,  and 
the  prisoner  sentenced. 

In  Easter  term  Byles  obtained  a  rule,  calling  upon  the  justices  and 
clerk  of  the  peace,  to  show  cause  why  a  mandamus  should  not  issue, 
commanding  them  to  cancel  the  alteration  made  by  the  said  clerk  of  the 
peace  in  the  minute  of  the  verdict,  or  to  alter  the  minutes  of  the  verdict 
so  given,  according  to  the  fact. 

Biggs  Andrews j  and  Sydney  Taylor,  were  about  to  show  cause, 
when  they  were  stopped  by  the  Court. 

Littledale,  J. — Was  any  authority  shown  to  the  Court  when  this 
rule  was  obtained  ?  In  Rex  v.  Carlile,  2  Barn.  &  Adol.  97 1?  (22  E.  C. 
L.  R.  226,)  the  record  was  brought  into  this  Court  by  writ  of  error. 

Byles,  in  support  of  the  rule.  If  the  record  be  brought  here  by  writ 
of  error,  this  Court  cannot  compel  the  amendment.  But  this  Court  has 
the  power  to  correct  the  practice  of  an  inferior  court,  where  it  tends  to 
injustice.  This  Court  will  interfere  by  mandamus,  where  an  inferior 
court,  in  a  matter  of  practice,  whether  preliminary,  or  subsequent  to  a 
judicial  investigation,  violates  the  law.  This  power  follows  from  the 
constitution  of  this  Court.  If  the  Court  of  Quarter  Sessions  neglect  to 
enter  continuances,  this  Court  will  compel  them  to  do  so,  where  the  jus- 
tice of  the  case  requires  it.  In  Bex  v.  The  Justices  of  the  TV.  B.  of 
Yorkshire,  ante,  ii.  390,  396,  (27  E.  C.  L.  R.  151,)  the  sessions  having 
refused  to  hear  an  appeal,  this  Court  granted  a  mandamus,  command- 
ing them  to  enter  continuances  and  hear  the  appeal.  In  that  case  it  was 
contended  that  the  justices  were  the  proper  judges  of  matters  of  practice 
arising  at  their  sessions,  and  that  their  decision,  unless  manifestly  wrong, 
ought  not  to  be  interfered  with.  Lord  Denman,  C.  J.,  says,  "  I  have 
always  understood  that  this  Court  will  interfere  to  see  that  no  illegal 
practice  prevails  at  the  Court  of  Quarter  Sessions."  The  verdict  was 
properly  entered,  in  the  first  instance,  by  the  clerk  of  the  peace.  That 
is  the  only  mode  by  which  a  verdict  can  be  recorded  at  the  time  of  de- 
livery, as  appears  from  what  fell  from  Lord  Tenterden,  in  Bex  v. 
Car  Hie;  and  the  Court  of  Quarter  Sessions  had  no  right  to  direct  the 
alteration  of  the  minute.  [Patteson,  J.  You  do  not  furnish  us  with 
any  instance  of  the  Court  interfering  after  the  record  has  been  made 
up.]  There  are  several  cases  in  which  this  Court  has,  on  error,  refused 
to  amend ;  Salter  v.  Slade,  ante,  iii.  717,  (28  E.  C.  L.  R.  162;)  Prance 
v.  Parry,  1  Adol.  &  Ellis,  615,  (28  E.  C.  L.  R  165;)  Mellish  v.  Bich- 
ardson,  9  Bingh.  125;  6  Bligh.  70;  2  Moore  &  Scott,  191,  (23  E.  C. 
L.  R.  276.)  A  writ  of  error  is  the  proper  remedy,  where  the  error 
is  judicial  and  on  record ;  a  mandamus,  where  the  error  is,  as  in  this 
case,  in  a  proceeding  ministerial  or  extra-judicial;  Com.  Dig.  Man- 
damus, (A.)     If  this  mandamus  is  refused,  the  trial  by  jury  in  Courts 
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^  may  almost  be  dispensed  with.     If  the  Conn  en* 

'tjdamus  ought  to  be  issued.     [Patteson.  J.     If 

•cted  before  a  court  of  oyer  and  terminer,  the 

'l^e.     If  we  were  to  assume  a  jurisdiction 

f>f}  *o  every  court  in  the  kingdom.     We 

*'  at  bar,  before  the  Court  of  Common 

eported  as  Rex  v.  Justices  of  Middlesex^ 
#  is  was  to  make  up  the  record.]     In  Rex  v. 

ire,  10  East,  404,  Lord  Ellenborough  said, 
ainly  had  a  discretion  to  exercise  with  respect  to 
j  time  for  giving  the  notice  of  appeal,  but  we  have 
tutorial  jurisdiction  over  them,  in  the  exercise  of  such 
Aver.     In  the  case  of  an  appeal  respecting  the  settlement 
/t  iiie  Court  of  Quarter  Sessions  give  judgment  for  the  appel- 

'  .efuse  to  award  the  costs  of  maintenance;  a  mandamus  lies 

A  the  Court  to  amend  their  judgment,  by  giving  to  the  appel- 
ilie  costs  of  maintenance  ;"  St.  Mary's,  Nottingham  v.  Kirkling- 
.,  2  Bott.  756.  The  rule  must  be  the  same  in  criminal  cases.  Sup- 
pose the  jury  to  return  a  verdict  of  "not  guilty,"  and  the  chairman  to 
direct  a  verdict  of  "guilty"  to  be  entered, — surely  this  Court  would  in- 
terfere. Here,  there  was  a  mistake  in  practice,  subsequent  to  the  judi- 
cial proceeding.  A  jury  may,  in  criminal  as  well  as  in  civil  cases, 
insist  on  giving  a  special  verdict,  and  it  was  formerly  their  safer  course, 
for  if  they  gave  a  false  verdict,  they  were  liable  to  attaint;  (a)  Bow- 
man's Case,  9  Co.  Rep.  12  b;  2  Hale's  Pleas  of  the  Crown,  302;  4 
Bla.  Com.  360.  The  finding  of  the  jury  in  this  case  was  a  good  special 
verdict.  The  verdict  amounts  to  an  acquittal,  for  the  word  "  guilty" 
may  be  rejected  as  a  conclusion  of  law  repugnant  to  the  premises :  Ba- 
con's Abr.  Verdict, Y*.;  Foster v.  Jackton,  Hob.  53;  Priddlev.  Napper, 
11  Co.  Rep.  9;  indeed  it  is  not  necessary  to  reject  the  word  "guilty," 
for  that  may  mean  guilty  of  the  trespass. 

Littledale,  J.  (b) — I  am  of  opinion  that  we  have  no  power  to 
issue  this  mandamus.  The  rule  is  for  a  mandamus  to  cancel  the  altera- 
tion made  by  the  clerk  of  the  peace,  or  to  alter  the  minute  of  the 
verdict  according  to  the  fact.  It  may  be  admitted  that  this  court  has  a 
species  of  superintending  jurisdiction  over  inferior  courts,  but  we  must 
see  that  this  jurisdiction  has  before  been  exercised  in  the  manner  now 
proposed.  It  is  urged  that  we  interfere  with  the  Court  of  Quarter 
Sessions,  and  oblige  them  by  mandamus,  in  certain  cases,  to  enter  con- 
tinuances and  hear  an  appeal.  In  those  cases  this  court  merely  puts 
the  Court  of  Quarter  Sessions  in  motion,  and  obliges  them  to  decide. 
In  Rex  v.  Bowman,  this  Court  merely  directed  the  Court  of  Quarter 
Sessions  to  make  up  the  record;  and  that  was  done  after  some 
difficulty.  We  have  no  authority  to  interfere  with  the  practice 
of  other  courts  in  this  way.  At  the  assizes,  disputes  sometimes 
arise  as  to  the  mode  of  entering  the  verdict.  If  we  interfere  in  this 
case,  we  may  as  well  interfere  with  the  proceedings  at  the  assizes,  (c) 

(a)  But  not  if  the  indicted  were  found  guilty,  u  then  he  would  have  been  convicted  by  24 ; 
1  Roll.  Abr.  280;  nor  upon  a  verdict  on  an  appeal  of  felony,  F.  N.  B.  107,  (L.) 

(b)  Lord  Denman,  C.  J.,  had  left  the  Court  to  sit  as  Speaker  of  the  House  of  Lords. 

(c)  As  the  judge  of  assize  acts  under  the  authority  of  the  court  out  of  which  the  record 
issues,  the  courts  above  do  exercise  control  over  verdicts  found  at  nisi  priua ;  seat*  as  to  verdict* 
found  before  justices  of  oyer  and  terminer  or  of  gaol-delivery,  who  derive  their  authority  solely 
from  the  crown. 
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or  with  the  proceedings  of  any  other  court  in  the  kingdom.  Whether 
the  verdict  is  entered  properly  or  improperly,  is  matter  for  the  consider- 
ation of  the  Court  in  which  the  trial  takes  place.  The  finding  of  the 
jury  might  perhaps  amount  to  something  to  ha  returned,  but  as  uo 
instance  lias  been  given  of  an  exercise  of  jurisdiction  in  a  similar  case, 
this  rule  should,  in  my  opinion,  be  discharged. 

Patteson,  J. — If  there  had  been  any  authority  for  this  course  of 
proceeding,  we  should  have  been  desirous  to  proceed  to  ascertain 
whether  justice  has  been  done  in  this  case.  But  as  no  authority  lias 
been  adduced,  we  ought  not,  in  my  opinion,  to  interfere.  The  cases 
cited,  iu  which  this  Court  has  by  mandamus  compelled  the  Court  of 
Quarter  Sessions  to  enter  continuances  and  hear  an  appeal,  do  not 
resemble  this  case.  The  Court,  by  ordering  continuances  to  be  entered, 
is  only  supplying  a  defect,  and  the  mandamus  in  such  cases  commands 
the  Court  of  Quarter  Sessions  to  hear  an  appeal.  It  is  necessary  that 
there  should  be  continuances  entered,  to  give  the  Court  of  Quarter 
Sessions  jurisdiction,  and  for  that  purpose  they  are  directed  to  be 
entered.  So,  if  it  were  necessary,  as  in  Rex  v.  Bowman,  that  a  record 
should  be  made  up,  this  Court  would  interfere  by  mandamus,  as  it  did 
in  that  case.  But  I  have  always  understood  that  this  Court  would  send 
a  mandamus  in  general  terms,  and  would  not  require  the  inferior  rourt 
to  do  a  specific  act  in  a  particular  mode.  It  would  be  wrong  to  issue 
a  mandamus  merely  for  the  sake  of  a  return.  If  the  jury  really  did 
mean  that  the  prisoner  should  be  acquitted,  the  proper  course  is  to  apply 
to  the  secretary  of  state. 

Williams,  J. — I  see  no  reason  why  we  should  interfere  by  manda- 
mus. Where  the  Court  of  Quarter  Sessions  altogether  decline  to  hear 
a  matter  which  is  within  their  jurisdiction,  this  Court  has  the  power  to 
issue  a  mandamus  to  compel  them  to  do  so.  But  we  do  not  direct  a 
mandamus  to  do  a  specific  act.  If  parochial  officers  refuse  to  make  a 
rate,  this  Court  will,  if  necessary,  compel  them  to  make  one,  but  we  do 
not  command  them  to  make  an  equal  rate ;  1  Nol.  P.  L.  62.  Were  we 
to  interfere  in  this  case,  we  should  be  doing  that  for  which  no  prece- 
dent can  be  adduced.  I  cannot  distinguish  this  from  any  other  point  in 
practice. 

Rule  discharged. 


MASON  v.  LEE.— p.  240. 

To  intitle  a  plaintiff  to  a  distringas  upon  a  writ  of  summons  not  personally  served,  it  is  not  •ef- 
ficient to  show  that  unsuccessful  attempts  were  made  to  serve  the  defendant  at  his  ressience 
on  three  occasions,  and  that  on  the  tccond  a  copy  of  the  writ  was  left,  and  referred  to  on  the 
third. 

The  copy  of  the  writ  must  be  left  on  the  third  visit 

Shee  moved  for  a  distringas  upon  a  writ  of  summons,  which  had  not 
been  served  personally.  A  clerk  to  the  plaintifPs  attorney  had  called 
three  times  at  the  defendant's  residence,  but  had  been  unable  to  see  him 
On  the  occasion  of  the  second  visit,  a  copy  of  the  writ  was  left  with  the 
defendant's  servant,  and  at  the  third  visit  the  copy  left  on  the  preceding 
occasion  was  referred  to,  and  the  object  of  the  visits  explained. 

Cur.  adv.  vuit 
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On  the  following  day,  Lord  Denman,  C.  J.,  said — We  have  consi- 
dered of  this  matter,  and  we  think  that  there  ought  not  to  be  any  rule. 
The  copy  should  be  left  at  the  third  visit. 

Rule  refused. 


In  the  matter  of  PARSONS.— p.  241. 

The  Court  will  not  admit  an  attorney  on  the  last  day  of  the  term,  upon  a  notice  of  application 

posted  on  the  third  day  of  that  term. 
So,  although  sufficient  notice  had  been  posted  during  the  whole  of  a  preceding  term. 

On  the  15th  of  June,  in  this  term,  Byles  moved  that  Mr.  Parsons 
might,  on  the  last  day  of  this  term,  be  admitted  an  attorney  of  this  court. 
It  appeared  upon  his  affidavit,  that  Mr.  Parsons  had  duly  served  articles 
with  an  attorney ;  that  the  usual  notice  of  application  for  admission  had 
been  posted  upon  the  third  day  of  this  term,  and  that  a  similar  notice 
had  been  posted  up  during  the  whole  of  Trinity  term,  1834,  but  that  no 
application  had  been  made  in  pursuance  of  such  notice.  Mr.  Parsons 
further  swore,  that  he  believed  that  no  one  had  any  objection  to  him,  or 
intended  to  oppose  his  application  for  admission,  and  that  as  an  advan- 
tageous opening  for  practice  existed,  it  would  be  very  detrimental  to  his 
interests,  if,  by  the  refusal  of  this  application,  he  should  be  thrown  ovei 
to  the  last  day  of  next  Michaelmas  term.  Byles  referred  the  Court  to 
a  case  in  which,  as  he  had  been  informed  by  Mr.  Steer,  a  party  had 
been  admitted  whose  notice  had  been  posted  on  the  second  day  of  the 
term.  [Patteson,  J.  Next  term  we  shall  have  a  similar  application 
where  the  notice  has  been  posted  on  the  fourth  day ;  after  that  it  will 
be  the  fifth  day,  then  the  sixth, — and  all  will  be  cases  of  hardship.] 

Lord  Denman,  C.  J. — Perhaps  we  have  gone  too  far  already.  We 
certainly  must  go  no  further. 

Rule  refused. 


HOE  4.  EDWARDS  v.  JOHNSON  and  others._p.  281. 

A  is  Kap^d  oflands  in  the  hamlet  of  Bale  and  of  lands  in  the  hamlet  and  cbapelry  of  Sale,  both 

tnvmsnips  being  in  the  parish  of  Dale ; — Whether,  by  a  devise  by  A.  of  all  his  lands  in  Dale, 

the  fands  in  Sale  necessarily  pass,  quaere. 
As  to  the  aduis&tbiJity  of  certain  documentary  evidence,  to  show  that  Sale  has  been  treated  as 

part  of  Dale,  quxre. 
The  register  of  county  electors,  in  which  Dale  and  Sale  are  treated  as  different  parishes,  is  not 

admissible  evidence  for  the  purpose  of  disconnecting  Dale  from  Sale. 

Ejectment  for  lands  in  Cambridgeshire,  tried  before  Vaughan,  B., 
at  the  Cambridge  summer  assizes,  1833,  when  a  verdict  was  entered  for 
the  plaintiff,  subject  to  the  following  case,  and  also  subject  to  objections 
by  either  party  as  to  the  admissibility  of  any  of  the  evidence  adduced 
on  the  trial. 

The  lessor  of  the  plaintiff  claimed  as  eldest  brother  and  heir  of  Wm. 
Edwards,  deceased.  The  defendants  admitted  the  heirship  of  the  lessor 
of  th*  plaintiff,  and  claimed  under  the  will  of  Wm.  Edwards.  Wm. 
Edwards,  by  his  will,  in  which  he  is  described  as  W.  E.  "of  Levering- 
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ton,  in  the  Isle  of  Ely?'  bequeathed  1400/.  to  the  lessor  of  the  plaintiff, 
and  100/.  to  his  son;  and  after  bequeathing  several  other  specific  and 
pecuniary  legacies,  he  devised  to  John  Johnson,  "of  Leverington-Par- 
sons-Drove, in  the  said  Isle  of  Ely"  and  others,  (the  defendants,)  all 
and  singular  his  messuages,  lands,  tenements,  and  hereditaments,  of  what 
tenure  soever  the  same  may  be,  situate,  lying,  and  being  in  Leverington 
aforesaid,  and  in  Wisbech-St.  Peter's  and  Wisbech-St.  Mary's,  in  the 
said  Isle  of  Ely,  or  of  any  of  them,  habendum  to  them  and  their  heirs, 
in  trust, — during  the  minority  of  his  great  niece,  M.  A.  Peck, — to  set 
apart  out  of  the  rents  and  profits  50/.  annually  for  her  education  and 
maintenance,  and  to  apply  the  residue  of  the  rents  and  profits  towards 
satisfaction  of  the  legacies  and  annuities  given  by  the  will,  and  after 
satisfaction  thereof,  to  apply  the  residue  as  part  of  the  residue  of  the 
personal  estate ;  and  upon  further  trust,  upon  the  majority  of  M.  A.  Peck, 
to  convey  the  said  messuages,  &c,  in  Leverington,  Wisbech-St.  Peter's, 
and  Wisbech-St.  Mary's,  to  her  use  for  life,  remainder  to  her  child  or 
children  in  fee ;  but  if  she  should  die  under  age,  then  upon  similar  trusts 
for  the  benefit  of  the  testator's  great  nephew,  W.  A.  Peck,  and  his  child- 
ren. And  he  devised  to  the  said  trustees  all  his  messuages  in  Newtoa 
and  Tid-St.  Giles,  in  the  said  Isle  of  Ely,  upon  similar  trusts,  except 
that  the  trusts  in  favour  of  W.  A.  Peck  and  his  children,  preceded  those 
in  favour  of  M.  A.  Peck  and  her  children.  And  he  directed  that  if  his 
personal  estate  and  the  surplus  rents  of  his  said  real  estates  should  not 
be  sufficient  to  pay  all  the  legacies  in  full,  then  his  trustees  should  retain 
all  the  said  real  estates,  after  the  attainment  of  the  respective  majorities 
of  M.  A.  Peck  and  W.  A.  Peck,  until  by  and  out  of  the  rents  and  profits 
of  the  same,  all  the  said  legacies,  &c,  should  be  fully  paid.  And  he 
directed,  that  if  both  M.  A.  Peck  and  W.  A.  Peck  should  die  underage, 
then  his  trustees  should  stand  seised  of  all  the  said  messuages,  &c,  ia 
Leverington,  Wisbech-St.  Peters,  Wisbech-St.  Mary's,  Newton, and  Tid- 
St.  Giles  aforesaid,  upon  trust  to  sell  the  same,  and  to  pay  the  proceeds 
to  all  the  testator's  nephews  and  nieces,  who  should  be  living  at  the 
death  of  the  survivor  of  them  the  said  M.  A.  Peck  and  W.  A.  Peck. 
And  the  testator  bequeathed  to  his  trustees  all  his  live  and  dead  stock, 
implements  of  husbandry,  household  furniture,  and  all  other  his  goods, 
chattels,  and  personal  estate,  upon  trust  to  sell  the  same,  and  to  pay  the 
proceeds  and  all  ready  money,  and  securities  for  money  which  he  might 
have  by  him  at  the  time  of  his  death,  to  M.  A.  Peck,  and  W.  A.  Peck, 
in  equal  shares,  at  twenty-one ;  and  if  either  died  before  twenty-one, 
then  to  the  survivor;  and  if  both  died  before  twenty-one,  then  to  the 
nephews  and  nieces  aforesaid. 

Iti  order  to  prove  that  the  lands  sought  to  be  recovered  in  this  action, 
which  were  184  acres,  lying  in  Leverington-Parsons-Drove,  passed  to 
them  under  the  devise  of  all  the  testator's  messuages,  &c,  in  Levering- 
ton, the  defendants,  gave  the  following  evidence,  almost  the  whole  of 
which  was  objected  to  by  the  plaintiff's  counsel. 

Certain  letters  of  composition,  concerning  the  parish  church  of  Le- 
verington, with  the  annexed  chapel  of  Parsons-Drove,  dated  1397,  and 
produced  from  the  parish  church  of  Leverington, — and  also  an  ex- 
emplification of  the  sanie  composition,  under  the  seal  of  the  Bishop 
of  Ely,  dated  148S, — by  which  the  rector  agreed  that  the  inhabitants 
of  Leverington-Parsons-Drove,  getting  their  chapel  consecrated,  might 
have  there  the  sacraments  appertaining  to  marriages  and  burials,  yet 
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without  prejudice  to  the  parochial  church  of  Leverington,  such  inhabit- 
ants acknowledging  themselves  to  be  subject  to  the  mother  and  parish 
church  of  Leverington,  in  ail  things  as  anciently. 

Certain  articles  of  agreement,  dated  1702,  made  between  the  then 
rector  of  Leverington  and  the  churchwardens  and  divers  inhabitants 
*  thereof,  of  the  one  part,  and  the  then  curate  of  the  hamlet  of  Lever- 
ington-Parsons-Drove, in  the  parish  of  Leverington  aforesaid,  and  divers 
inhabitants,  owners  or  occupiers  of  land  in  Leverington-Parsons-Drove, 
of  the  other  part,  whereby,  in  order  to  put  an  end  to  suits  and  con- 
troversies then  existing  between  the  inhabitants  of  Leverington-Parsons- 
Drove,  concerning  the  payment  of  a  church  rate  by  the  occupiers  of 
land  in  Leveringlon-Parsons-Drove  aforesaid,  to  the  churchwardens  of 
Leverington,  for  the  repairs  of  the  parish  church  there ;  it  was  agreed, 
that  in  every  year  for  the  future,  in  which  a  church-rate  should  be  as- 
sessed iii  the  said  town  of  Leverington,  the  inhabitants  and  others  of 
Leverington-Parsons-Drove  aforesaid,  should  pay  to  the  churchwardens 
of  the  said  town  of  Leverington  10s.,  and  that  the  same  should  be 
accepted  in  full  satisfaction  and  discharge  of  all  rates  and  assessments 
upon  the  inhabitants,  owners  and  occupiers  of  lands  of  and  in  the  sa»a 
hamlet  of  Leverington-Parsons-Drove,  for  and  towards  the  repairs  ot 
the  parish  church  of  Leverington. 

A  series  of  collations  to  "  the  rectory  of  Leverington  with  the  chapel 
of  Parsons-Drove." 

An  act  of  15  Car.  2,  for  settling  the  draining  of  the  Bedford  Level ; 
— and  several  allotments  of  land  in  Leverington-Parsons-Drove  made 
under  that  act  to  and  in  respect  of  messuages  in  Leverington. 

Title  deeds,  beginning  in  1728,  to  the  lands  in  question,  which  were 
formerly  part  of  an  estate  of  64  acres,  in  which  these  lands  were 
described  as  "  lying  in  Leverington,  in  a  certain  place  there  called 
Paston-Drove,  and  Paston-Drove  Fen,  within  the  said  parish  of  Le- 
verington." 

A  witness  proved  that  the  lands,  which  lie  west  of  a  bank  in  Lever- 
ington, called  Overdike  Bank,  are  in  what  is  called  Leverington-Parsons- 
Drove,  and  that  those  lands  paid  tithe  to  the  rector  of  Leverington,  and 
that  the  annual  sum  of  10s.  mentioned  in  the  agreement  of  1702,  con- 
tinues to  be  paid  down  to  the  present  time,  in  lieu  of  the  church-rate  ; 
that  there  are  commons,  droves,  and  wastes,  partly  in  Leverington  and 
partly  in  Leverington-Parsons-Drove,  which  are  open  equally  to  the  in- 
habitants living  in  either  part  of  the  parish, and  that  the  inhabitantsof  the 
two  places  iutercommon  ;  that  the  land  in  question  lies  on  the  west  side 
of  the  bank,  and  had  for  many  years  been  in  the  possession  of  the  testator, 
who  also  possessed  60  acres  on  the  east  side  of  the  bank,  and  lived  at 
Leverington ;  that  there  are  separate  overseers  for  the  two  places,  sepa- 
rate poor-rates,  and  separate  highway-rates ;  that  there  is  a  land-tax 
assessment  for  Leverington,  and  another  for  Leverington-Parsons- 
Drove,  and  a  separate  collector  for  each,  but  in  the  assessment  for 
Leverington,  part  of  the  lands  for  Leverington-Parsons-Drove  are  in- 
cluded, and  so  vice  versa;  that  there  is  a  separate  constable  for  each, 
and  that  Leverington  has  churchwardens  and  Leverington  Parsons- 
Drove  chapel  wardens. 

The  register  of  electors  for  voters  for  Cambridgeshire,  in  which 
register,  Leverington  and  Parsons-Drove  are  treated  as  separate  parishes, 
and  separate  lists  of  voters  are  accordingly  given. 

vol.  xxxvi. — 3%J 
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Other  unimportant  evidence  was  adduced  by  the  defendants,  and  9et 
out  in  the  case. 

The  questions  for  the  opinion  of  the  Court  were,  whether  the  land  in 
Leverington-Parsons-Drove  passed  under  the  devise  by  the  testator,  of 
all  his  messuages,  &c.,  lying  in  Leverington. 

F.  Kelly  for  the  plaintiff.  These  lands  do  not  pass  by  the  devise. 
It  clearly  appears  throughout  the  whole  of  the  evidence  given  by  the 
defendants,  that  though  Leverington-Parsons-Drove  was  originally  part 
of  the  parish  of  Leverington,  and  is  so  still  in  some  sense,  yet  that  it 
is  commonly  known  and  described  as  a  distinct  place,  and  that  in  many 
respects  it  is  independent  of  the  mother  parish.  And  in  the  will, 
Leverington,  and  Leverington-Parsons-Drove  are  recognized  as  distinct 
places,  for  the  testator  describes  himself  as  "  of  Leverington  in  the  Isle 
of  Ely,"  and  the  defendant  Johnson  as  "  of  Leverington-Parsons-Drove, 
in  the  said  Isle  of  Ely."  In  Stock  v.  Fox,  Cro.  Jac.  120,  "  the  case 
was,  there  being  two  vills,  viz.  Walton  and  Street,  in  the  parish  of 
Street,  a  fine  was  levied  of  such  lands  in  Street, — and  whether  the 
lands  in  Walton  did  pass  by  that  fine  was  the  question,  the  action 
(ejectione  firmae)  being  for  them  only ; — and  adjudged  that  they  should 
not  pass,  for  Street  being  a  distinct  vill  by  itself,  and  Walton  being  a 
distinct  vill  by  itself,  and  so  found  by  verdict,  although  Street,  the 
parish  comprehends  both,  yet  in  the  fine  the  lands  in  Walton  shall  not 
be  said  to  be  comprised,  unless  Walton  had  been  an  hamlet  of 
Street,  and  that  the  fine  had  been  levied  of  lands  in  the  parish  of 
Street.  Then  all  had  well  passed :  wherefore  it  was  adjudged  accord- 
ingly." In  Rex  v.  Sir  Watts  Horton,  1  T.  R.  374,  it  was  held,  that 
"  wherever  there  is  a  constable  there  is  a  township."  In  this  case 
there  are  separate  constables  for  these  two  places,  which  therefore  con- 
stitute separate  townships ;  and  the  devise  is  not  all  of  the  testator's 
lands  in  the  parish  of  Leverington.  It  appears  that  the  testator  had 
lands  in  Leverington  upon  which  thj  devise  operated,  without  having 
recourse  to  the  lands  in  question. 

Some  of  the  evidence  given  by  the  defendants  was  not  admissible. 
[Lord  Denman,  C.  J.  The  register  of  voters  seems  to  be  quite  out  of 
question.     Mr.  Andrews,  we  should  like  to  hear  you.] 

Biggs  Andrews,  contra.  Extrinsic  evidence  is  receivable  to  show 
what  lands  come  within  the  description  contained  in  the  will.  It  was 
shown  by  the  defendants  that  the  lands  in  question  are  within  the 
parish  of  Leverington,  and  the  devise  is  of  all  lands  in  Leverington. 
which  must  be  taken  to  mean  in  the  parish  of  Leverington.  The 
will  must  be  construed  most  strongly  in  favour  of  the  devisee 
Stock  v.  Fox  cannot  govern  this  case,  as  there  the  parish  was  di- 
vided into  two  distinct  vills,  which  is  not  the  case  here.  [Lord 
Denman,  C.  J.  Surely  you  carry  the  argument  too  far,  if  you  contend 
that  where  there  is  a  parish  of  a  particular  name,  and  a  man  devises  land 
as  in  a  place  of  that  name,  all  his  lands  in  t!ie  parish  must  necessarily 
pass,  although  some  of  them  lie  in  a  part  of  the  parish  which  is  com 
nionly  known  by  a  different  name.  Surely,  in  such  case,  you  mil* 
have  evidence  to  show  the  probable  intention  of  the  testator.  I  should 
have  agreed  with  you,  if  the  devise  had  been  of  all  lands  in  the  parish, 
uf  Leverington.]  It  is  clear  that  the  testator  meant  to  speak  of  Lever- 
ington as  a  parish,  as  he  classes  it  with  Wisbech-St.  Peter's  and  Wis- 
bech-St.  Mary's,  by  which  names  parishes  are  obviously  intended  tu 
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be  designated.  The  evidence  shows  that  the  lands  in  question  are  lands 
in  Leverington  ;  and  the  fact  of  that  part  of  the  parish  of  Leverington 
in  which  they  lie,  being  commonly  designated  by  a  distinct  name,  does 
not  raise  such  an  ambiguity  as  will  warrant  the  admission  of  evidence 
of  intention,  for  the  principle  might  often  be  applied  to  particular  estates. 
To  support  the  argument  of  the  plaintiff,  the  devise  must  be  read  as 
if  it  had  been  "  all  my  lands  in  Leverington,  except  such  as  lie  in 
Leverington-Parsons-Drove."  It  being  shown  by  evidence  what 
lands  the  words  of  the  devise  are  capable  of  including,  according  to 
their  literal  construction,  no  further  evidence  is  receivable.  Doe  d. 
Temple  man  v.  Martin  and  another ,  4  Barn.  &  Ado.  771,  (23  E.  C.  L. 
R.  159.)  [Williams,  J.,  referred  to  Doe  d.  Chichester  v.  Oxenden,  3 
Taunt.  147;  4  Dow,  Pari.  Cases,  93 ;  Doe  v.  Greening, S  Maule  &Selw. 
171.    Littledale,  J.,  referred  to  Waldron  v.  Rtiscurit,  1  Ventris,  170. 

Where  it  is  apparent  upon  the  will  that  the  testator  intended  that 
certaiu  lands  should  pafcs,  they  must  be  held  to  pass  if  the  words  used 
by  the  testator  are  at  all  sufficient  for  that  purpose  ;  Fen  d.  Lowndes  v. 
Lowndes,  4  Burr.  2246.  Here,  the  words  are  clearly  sufficient ;  and 
it  is  impossible  to  read  the  will  without  seeing  that  the  intention  was 
that  these  lands  should  pass, — in  other  words, — that  the  testator  meant 
not  to  die  intestate  as  to  any  part  of  his  property.  He  makes  a  large 
bequest  of  money  to  his  heir  at  law,  he  describes  his  real  estate  with 
minuteness,  and  makes  careful  limitations  of  it  in  favour  of  certain 
branches  of  his  family ;  and  he  concludes  by  a  residuary  bequest,  in 
trust,  of  all  such  personal  property  as  had  not  been  previously  disposed 
of.  An  intention  to  dispose  by  will  of  every  portion  of  his  property  is 
quite  obvious. 

F.  Kelly,  in  reply.  The  heir  at  law  cannot  be  disinherited  except  by 
clear  unambiguous  words,  (a)  This  principle  of  law  is  full  as  strong  as 
the  inference  drawn  from  the  supposed  intention  of  the  testator  not  to  die 
intestate.  In  Habergham  v.  Vincent,  2  Vesey,  jun.  224,  it  was  held 
by  Wilson,  J.,  that  "  the  heir  will  take  what  is  not  disposed  of,  even 
against  the  intention."  Waldron  v.  Ruscarit  goes  as  far  as  any  case 
that  can  be  found  for  passing  lands  not  within  the  strict  meaning  of  the 
description,  but  in  that  case,  as  in  Stock  v.  Fox,  an  exception  is  made, 
which  is  decisive  of  this  case,  for  here  there  are  distinct  constables  for 
Leverington  and  Leverington-Parsons-Drove.  In  all  the  documents 
given  in  evidence,  and  even  in  the  will  itself,  these  two  parts  of  the 
parish  of  Leverington  are  designated  by  the  names  of  Leverington,  and 
Leverington-Parsons-Drove.  The  mere  fact  of  the  latter  place  being 
commonly  known  by  a  distinct  name,  is  of  itself  sufficient  to  exclude 
these  lands  from  passing  under  this  devise. 

Lord  Denman,  C.  J.— There  are  very  strong  arguments  on  both  sides. 
In  cases  of  this  sort,  it  is  especially  necessary  to  distinguish,  more  than 
has  been  done  here,  between  the  functions  of  the  judge  and  the  jury. 
We  have,  however,  no  objection  to  decide  whether  the  evidence  is  ad- 
missible, and  what  is  the  effect  of  it, — provided  both  parties  agree  to  be 
bound  by  our  decision, — in  order  to  avoid  the  expense  of  sending  the 
case  back  for  trial. 

The  counsel  agreed  that  a  clause  should  be  inserted  in  the  case,  to 
the  effect  that  the  parties  agreed  to  be  bound  by  the  decision  of  the 
Court  upon  the  evidence.  Cur.  adv.  vult. 

(a)  As  to  this  supposed  principle  of  law,  see  4  Mann.  A  RyL  71,  (d,)  note  to  King  v  Ringslead 
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Lord  Denman,  C.  J.,  in  the  course  of  the  same  terra,  delivered  the 
judgment  of  the  Court  as  follows  : 

Ejectment,  by  heir  at  law,  for  certain  lands  situate  at  a  place  called 
Leverington-Farsons-Drove,  whereof  his  ancestor  died  seised.  Defence 
under  the  will  of  that  person,  by  which  he  devised  to  the  defendant  all 
his  lands  at  Leverington ;  and  evidence  was  offered  to  show  that  the 
lands  sought  to  be  recovered  were  in  the  parish  of  Leverington.  The 
same  evidence,  however,  proved  that  within  the  parish  of  Leverington 
was  a  district  known  by  the  name  of  Leverington-Parsons-Drove,  for 
which  a  chapel  of  ease  had  been  endowed  in  the  fourteenth  century, — 
that  constables  and  other  officers  were  appointed  for  Leverington-Par- 
sons-Drove separately  from  the  parish  at  large,  and  that  separate  assess- 
ments of  taxes  were  made  for  Leverington-Parsons-Drove.  The  de- 
fendant further  proved  some  ancient  documents,  (which  accompanied 
the  title  to  this  property,)  in  which  some  lands  situate  in  Leveringtou- 
Parsons-Drove  had  been  conveyed  as  lands  situate  in  Leverington. 
The  plaintiff  drew  attention  to  the  fact  that  the  will  and  codicil  distin- 
guished Leverington  from  Leverington-Parsons-Drove,  describing  the 
devisor  as  residing  at  Leverington,  and  describing  one  of  his  trustees  as 
living  at  Leverington-Parsons-Drove.  The  plaintiff*  also  produced  some 
other  evidence,  but  of  so  trivial  a  nature  and  so  recent,  that  it  could  re- 
flect no  light  on  the  former  condition  of  the  places,  nor  on  the  intention 
of  the  testator  in  framing  his  wilJ.  In  fact,  we  have  thrown  it  wholly 
out  of  our  consideration. 

We  are  to  decide,  on  the  special  case  submitted  to  us, — 1.  Whether 
the  defendant  did  not  at  once  entitle  himself,  under  the  will,  to  these 
lands,  by  proving  them  in  the  parish  of  Leverington,  and  whether  there- 
fore the  jury  could  properly  be  required  to  consider  whether  this  will 
passed  such  of  the  testator's  lands  in  Leverington  as  lie  in  Leverington- 
Parsons-Drove  also ;  and  2ndly,  we  have  undertaken,  if  the  evidence 
produced  be  admissible,  to  decide  upon  its  effect ; — thus  placing  our- 
selves in  the  situation  of  jurymen,  by  consent  of  both  parties. 

The  testator  died  seised  of  about  sixty  acres  in  that  part  of  the  parish 
which  is  not  Leverington-Parsons-Drove,  and  about  eighteen  acres  with- 
in that  part. 

The  first  point  involves  some  of  the  most  curious  learning  in  the  law 
of  evidence.  The  greatest  judges  have  entertained  much  doubt,  aud 
have  differed  in  opinion  on  the  rules  by  which  the  admissibility  of  evi- 
dence should  be  governed ;  and  in  every  case  where  they  must  be  re- 
sorted to,  ingenious  and  plausible  arguments  may  be  urged  on  both 
sides.  Lord  Chief  Justice  Mansfield,  delivering  the  judgment  of  Com- 
mon Pleas  in  Doe  d.  Chichester  v.  Oxenden,  (a)  with  the  cautiou 
which  marks  many  of  the  decisions,  observes  on  the  extreme  jealousy 
which  prevails  in  receiving  evidence  to  explain  written  instruments,  and 
rejects  that  which  was  there  tendered,  though  convinced  that  he  thereby 
defeated  the  intention.  Here,  however,  it  cannot  be  truly  said  that  the 
admissibility  of  the  evidence  is  in  question, — for  the  devisee9  in  the 
course  of  proving  these  lands  to  be  in  Leverington,  proved  them  also  to 
be  in  Leverington-Parsons-Drove,  and  raised  a  very  serious  doubt 
whether  the  testator  meant  to  pass  them.  The  form  of  the  objection  is 
rather  this ; — that  when  shown  to  be  in  Leverington,  the  learned  judge 
ought  to  have  told  the  jury  that  they  were  bound  to  find  for  the  defend- 

(a)  5  Taunt.  147 ;  S.  C.  in  error,  4  Dow,  65  ;  ante,  287. 
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ant,  and  had  no  right  to  inquire  whether  lands,  which  answered  the  de- 
scription in  the  will,  were  or  were  not  intended  to  pass  by  it.  I  should 
feel  very  great  difficulty  in  coming  to  this  conclusion  on  general  grounds, 
and  do  not  find  it  easy  to  state  the  principle  which  leads  to  it.  But 
there  is  no  necessity  for  the  long  discussion  that  such  a  point  would  de- 
mand, for  we  think  the  defendant  entitled  in  either  view  of  the  case.  If 
it  is  enough  to  show  that  the  lands  are  in  the  parish  of  Leverington,  he 
has  done  so  ;  and  if  the  question  is  properly  raised,  whether  they  were 
intended  to  pass,  being  in  the  particular  portion  of  the  parish,  we  are 
clearly  of  opinion  on  the  whole  case  that  in  fact  they  were  intended  so 
to  pass. 

The  structure  of  the  will,  particularly  the  large  bequest  of  money  to 
the  heir  at  law,  and  the  minute  provisions  for  his  kindred,  gave  rise  to 
many  arguments  in  favour  of  the  proposition,  that  the  testator  meant  to 
die  intestate  as  to  no  part  of  his  property.  The  evidence  if  proper  to 
be  admitted  and  taken  into  consideration,  proves  only  that  such  may 
have  been  his  meaning :  no  circumstance  whatever  proves  that  it  was 
his  meaning,  or  shows  that  the  language  he  used  bore  in  his  mind  any 
other  than  the  natural  sense,  according  to  which  the  term  "  Levering- 
ton" comprehends  all  that  belongs  to  the  parish,  whether  found  in  a 
subdivided  portion  of  it  or  not.  But  we  do  not  altogether  rely  on  this 
view.  We  think  it  may  be  enough  to  observe,  that  though,  if  the  de- 
scription of  locality  had  been  "  Leverington-Parsons-Drove,"  that 
would  have  been  exclusive  of  every  other  part  of  the  parish,  yet  the 
use  of  the.  larger  term  is  so  far  from  being  exclusive  of  the  less,  that  it 
embraces  it. 

Postea  to  the  defendants. 


REX  v.  The  Justices  of  the  County  of  CARNARVON.— p.  3G4. 

Where,  in  an  affidavit  to  found  a  motion,  the  addition  of  a  deponent  is  omitted,  the  Court  will 
not  inquire  whether  the  facts  sworn  to  by  a  co-deponent  are  sufficient  to  support  the  appli- 
cation. 

When  a  bastard  child  becomes  chargeable  a  month  before  the  Epiphany  sessions,  an  application 
for  an  order  to  charge  the  putative  father  is  not  too  late  at  the  Easter  sessions ;  semble. 

The  sessions  cannot  entertain  an  application,  by  the  overseers  of  a  parish,  for  an  order  to 
charge  the  putative  father  of  a  bastard  child,  without  direct  proof  of  notice  to  such  putative 
father,  notwithstanding  his  appearance  in  Court. 

A  bastard  child,  born  on  the  13th  November,  1834,  became  charge- 
able to  the  parish  of  Llanfihangel-y-Pennant  three  weeks  after  birth. 
An  order  under  4  and  5  W.  4,  c.  76,  s.  72,  on  one  Williams,  as  the  pu- 
tative father,  was  applied  for  at  the  Carnarvonshire  Easter  sessions, 
1835,  by  the  overseers  of  that  parish.  The  justices  considered  that  the 
application  ought  to  have  been  made  at  the  Epiphany  sessions,  and  was 
now  too  late,  and  refused  to  make  the  order. 

Jlrchbold)  in  Easter  term  last,  moved  for  a  rule  for  a  mandamus  to 
the  justices  to  hear  the  application,  and  contended  that  the  words  (in  s 
72)  "may  apply  to  the  next  General  Quarter  Sessions,"  were  directory 
only,  and  did  not  preclude  the  overseers  from  applying  at  any  subse- 
quent sessions ;  that  if  the  limited  construction  given  by  the  sessions  to 
these  words  were  to  be  adopted,  the  enactment  would  in  many  cases 
be  ineffective,  as  the  overseers  might  often  be  unable  to  procure  sum" 
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cient  evidence  to  substantiate  the  charge  against  the  putative  fathei 
until  after  the  first  sessions ;  that  sect.  73,  by  providing  that  in  case  ar. 
ord^r  be  made  against  the  putative  father,  the  maintenance  of  the  child 
shall  be  calculated  from  its  birth,  if  that  shall  have  taken  place  witinn 
six  months  previously,  but  if  the  birth  shall  have  taken  place  more 
than  six  months  previously,  the  maintenance  shall  be  charged  lor  six 
months  only, — plainly  indicates  that  the  legislature  contemplated  that 
an  application  under  sect.  72  might  be  made  after  the  child  had  been 
chargeable  more  than  six  months. 

The  Court  granted  the  rule  nisi. 

In  the  affidavit  upon  which  the  rule  was  obtained,  the  deponents 
were  described  as  "Owen  Jones,  of  Wanpeny  Cogwyn,  and  Owen 
Evans,  of  Dewmback,  late  overseers  of  the  poor  of  the  parish  of  Han- 
fihangcl-y-Pennant,  in  the  county  of  Carnarvon,  and  Robert  Williams, 
of  Carnarvon,  in  the  said  county,  attorney  at  law." 

t/.  Jervis,  on  showing  cause,  objected  that  the  affidavits  could  not  be 
read,  on  the  ground  that  they  did  not  contain  the  proper  additions  of 
the  deponents,  Jones  and  Evans,  pursuant  to  Reg.  H.  T.  2  W.  4,  No.  5, 
which  directs  that  "  the  addition,  (a)  of  every  person  making  an  affi- 
davit shall  be  inserted  therein." 

Archbold^  contri,  urged  that  Robert  Williams  was  properly  described, 
and  that  enough  of  the  matters  in  the  affidavit  were  deposed  to  by  him 
to  enable  the  Court  to  decide  the  question  intended  to  be  raised. 

Lord  Denman,  C.  J. — The  affidavit  is  not  in  the  form  required  by 
the  rule  of  court.  We  cannot  go  through  it  to  see  how  much  Robert 
Williams  has  deposed  to. 

Per  Curiam.  Rule  discharged,  (b) 

The  affidavit  having  been  amended  and  re-sworn,  the  Court  granted 
a  second  rule. 

J.  Jervis  in  this  term  showed  cause  upon  an  affidavit,  which  stated, 
that  upon  the  hearing  of  the  case  at  the  sessions,  the  overseers  being 
called  upon  to  prove  their  notice  of  application,  put  in  a  paper  purport- 
ing to  be  a  notice  or  a  copy  of  a  notice  to  Williams,  but  not  signed. 
There  had  been  no  notice  to  produce  any  original  notice.  It  was  ob- 
jected that  this  evidence  was  insufficient ;  but  the  sessions  overruled 
the  objection. 

He  was  stopped  by  the  Court. 

•flrchbold,  contra,  contended  that  the  party  must,  by  his  appearing 
in  pursuance  of  the  notice,  be  considered  as  having  waived  any  right  to 
object  that  the  notice  was  insufficient ;  that  the  paper  which  was  put  in 
was  a  mere  copy  of  the  notice ;  and  that  it  lay  upon  the  party,  defend- 
ant, to  produce  the  real  notice,  and  show  that  it  was  insufficient 

Lord  Denman,  C.J. — It  is  quite  clear  that  the  notice  was  insufficient. 
The  objection  was  taken,  and  was  never  waived.  We  cannot  enter 
into  the  other  question. 

Et  per  Curiam.  Rule  discharged,  without  costs. 

(a)  Vide  2  In*.  665.  (6)  And  see  Lawson's  Case,  3  Tjrwhitt,  489. 
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BROAD  v.  M'CALMAR.— p.  413. 

llt'bue  A.  employs  a  broker,  B.,  to  procure  a  charter-party,  on  a  commission  of  5  per  cent,  to 
06  paid  whether  the  contract  be  executed  or  abandoned,  A.  cannot,  under  a  plea  of  payment 
of  4  smaller  sum  and  non  assumpsit  ultra,  give  evidence  of  a  subsequent  agreement  to  accept 
2  j  per  cent  only,  on  account  of  the  abandonment  of  the  contract 

But  where  the  terms  of  the  original  contract  are  only  inferred  from  the  usage  of  the  trade,  a  con- 
versation in  which  B.  agrees  to  take  2£  per  cent  only,  on  account  of  the  abandonment  of  the 
contract,  is  admissible,  to  show  that  such  reduction  was,  as  a  contingent  reduction,  part  of  the 
original  contract 

Assumpsit  for  52i.  Plea,  payment  as  to  26/.,  and  non  assumpsit  as 
to  the  rest.  At  the  trial  before  Lord  Denman,  C.  .1.,  at  the  London 
sittings  after  last  term,  the  following  facts  appeared  : 

The  plaintiff,  a  ship-broker,  had  procured  for  the  defendant,  a  ship- 
owner, a  charter-party  for  a  homeward-bound  cargo  of  logwood  from 
South  America.  Five  pounds  per  cent,  is  the  commission  usually  paid 
for  procuring  a  charter-party  on  goods  from  South  America,  and  the 
abandonment  of  the  contract  by  the  ship-owner  does  not  affect  the  bro- 
ker's right  to  commission.  The  defence  was,  first,  that  the  defendant 
had  received  no  benefit  from  the  charter-party :  and,  secondly,  that  some 
time  after  the  charter-party  was  made,  the  defendant  not  being  able  to 
procure  an  outward  cargo  to  South  America,  induced  the  plaintiff  to 
agree  to  take  only  two  and  a  half  per  cent.  It  was  objected  that  this 
agreement  was  a  new  contract,  which  should  have  been  specially 
pleaded,  and  was  inadmissible  in  evidence  upon  the  present  record. 
Lord  Denman  was  of  opinion  that  it  was  admissible,  as  showing 
what  was  the  original  contract  between  the  parties.  A  verdict  was 
found  for  the  defendant,  but  leave  was  given  to  the  plaintiff  to  enter  a 
verdict  for  26/. 

M.  D.  Hill  now  moved  accordingly.  The  second  branch  of  the  de- 
fence set  up  was  not  admissible  under  the  plea  upon  the  record.   It  was  » 
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new  agreement  entered  into  subsequently  to  the  original  contract,  and 
ought  to  have  been  pleaded.  It  was  subject-matter  for  a  plea  of  accord 
and  satisfaction;  for  the  original  contract  was  unquestionably  for  the 
commission  at  the  usual  rate,  viz.  5/.  per  cent.  Fidgett  v.  Penny,  I 
Crom^t.  M.  &  R.  108,  is  precisely  in  point.  This  is  one  of  those  cases 
which  is  not  only  within  the  letter,  but  also  within  the  spirit  of  the  new 
rules. 

Assuming  that  the  new  agreement  was  admissible  in  evidence,  under 
the  plea,  there  was  no  consideration  for  it.  The  rule  of  law  is,  that 
after  breach  of  a  contract,  a  discharge  is  not  good  without  deed  or  con- 
sideration. 

Lord  Denman,  C.  J. — We  all  think  that  this  evidence  would  not  have 
been  receivable  if  it  could  be  considered  that  the  original  contract  was 
proved  to  have  been,  to  pay  the  full  commission.  But  I  left  the  evi- 
dence to  the  jury,  as  showing  what  that  contract  was.  The  question  I 
left  to  the  jury  was,  whether  the  conduct  of  the  plaintiff  did  not  show 
that  under  the  circumstances  he  was  to  have  ouly  two  and  a  half  per 
cent.  My  own  impression  was,  that,  under  the  circumstances,  the 
broker  was  to  have  only  Half  the  usual  commission,  and  that  the  con- 
tract to  pay  51.  per  cent,  was  not  proved  in  such  a  way  as  not  to  be 
liable  to  be  changad  by  subsequent  circumstances,  and  that  by  the  cir- 
cumstances which  did  subsequently  arise,  it  was  changed. 

Pattesox,  J. — If  the  original  contract  was  to  pay  51.  per  cent.,  evi- 
dence of  an  alteration  of  that  contract  subsequently  made,  could  not  be 
given  in  evidence  under  the  plea  upon  the  record.  But  the  evidence 
was  clearly  receivable  for  the  purpose  of  showing  what  the  original 
contract  was. 

Wn.,LiAM3,  J. — The  evidence  which  was  received  in  this  case  was 
given  to  show  what  the  original  contract  was,  and  in  that  point  of 
view  it  was  admissible,  and  fit  for  the  jury  to  take  into  their  consi- 
deration. 

Coleridge,  J. — Mr.  Hill  assumes,  as  the  foundation  of  his  argument, 
that  the  original  contract  was  proved  to  be,  that  the  defendant  was  to 
pay  51.  per  cent,  under  all  circumstances.  The  evidence  received  was 
given  to  show  that  under  the  circumstances  which  did  arise,  the  con- 
tract was  only  to  pay  two  and  a  half  per  cent. 

Rule  refused. 


ROSSET  v.  HARTLEY.— p.  415 

Where  a  role  is  discharged,  the  party  is  not  entitled  to  a  second  role  to  the  same  effect  i 

affidavits  stating  additional  facts,  which  the  party  might  have  presented  to  the  Court  on  the 

first  motion. 
Where  reasonable  diligence  has  been  used  to  obtain  the  true  christian  name  of  a  defendant,  the 

plaintiff,  upon  a  motion  to  set  aside  proceedings  for  irregularity,  on  the  ground  of  misnomer, 

is  protected  by  Reg.  H.  2  Will.  4,  I.  32. 
But  where  the  defendant  was  not  conusant  of  the  inquiries  made  respecting  his  name,  a  rule 

for  setting  aside  the  proceedings  for  irregularity,  on  the  ground  of  misnomer,  was  discharged 

without  costs. 

% 
The  defendant  having  been  arrested,  made  an  application,  on  the 
12th  of  January  last,  to  a  judge  at  chambers,  to  be  discharged  on  filing 
common  bail,  on  the  ground  that  he  had  been  arrested  by  the  name  ot 
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William  Saville  Hartley,  whereas  his  real  name  was  Wincombe 
Henry  Saville  Hartley.  The  judge  refused  to  order  the  discharge  of 
the  defendant,  who  thereupon  paid  to  the  sheriff  the  sum  sworn  to, 
with  10/.  for  costs.  The  sheriff  paid  the  money  into  court  under  43 
Geo.  3,  c.  46,  s.  2.  Bail  above  not  having  been  put  in,  the  plaintiif 
made  the  usual  motion  in  the  Outer  Court  to  take  the  money  out  of 
court,  and  a  rule  nisi  was  obtained,  which  afterwards,  upon  argument 
before  the  same  learned  judge,  was  discharged,  on  the  authority  of 
Cadby  v.  Parsons,  5  Taunt.  623,  (1  E.  C.  L.  R.  214.)  Cowling,  for 
the  plaintiff,  afterwards  obtained  a  rule  nisi,  in  the  same  form  as  before, 
to  take  the  money  out  of  court,  on  affidavits,  stating  circumstances 
(detailed  in  the  latter  part  of  this  report)  to  show  that  the  plaintiff  had 
used  due  diligence  in  endeavouring  to  discover  the  defendant's  name, 
in  order  to  bring  the  case  within  the  rule  of  Hilary  term,  2  W.  4,  r.  1, 
32,  and  that  the  former  decision  ought  not  to  be  final.  Campbell,  A. 
G.,  subsequently,  in  Easter  term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  proceedings  should  not  be  set  aside  for 
irregularity,  and  why  the  money  should  not  be  paid  back  to  the  defend 
ant,  and  directing  that  the  two  rules  should  come  on  together. 

Campbell,  A.  G.,  now  showed  cause  against  the  plaintiff's  rule 
This  rule  being  the  same  as  was  previously  obtained  and  discharged, 
must  necessarily  be  discharged  also.  The  same  rule  cannot  be  repeated. 
The  Court  (a)  then  called  on 

Cowling,  in  support  of  the  rule.  There  is  no  inflexible  rule  against 
the  renewal  of  an  application  which  has  been  once  rejected  by  the 
Court.  A  second  application  cannot,  it  is  true,  be  made  vcxatiously. 
There  must  be  different  grounds  for  it ;  and  some  explanation  must  be 
given  to  account  for  those  grounds  not  having  been  brought  forward  in 
the  first  instance.  Here,  it  is  shown  that  reasonable  pains  to  find  out 
the  defendant's  name  had  been  taken  by  the  plaintiff.  Applications  to 
judges  are  frequently  repeated  after  being  refused  on  account  of  their 
being  made  upon  imperfect  affidavits.  Besides,  this  objection  ought  to 
have  been  taken  in  the  first  instance,  being  in  the  nature  of  an  estoppel, 
and  it  has  been  waived  by  obtaining  a  cross-rule  directing  both  cases  to 
come  on  together,  which  must  mean  that  they  shall  be  heard  on  their 
merits. 

By  the  Court. — The  rule  is  inflexible.  All  the  grounds  on  which 
the  plaintiff  meant  to  rely  should  have  been  brought  forward  on  the 
original  motion.  The  rule  nisi,  in  the  present  instance,  was  therefore 
irregular,  and  must  be  discharged  with  costs,  (b) 

(a)  Patteaon,  Williams,  and  Coleridge,  Js.  Lord  Denman  was  absent  from  severe  indispo- 
sition. 

(6)  The  Kins:  v.  The  Sheriff  of  Devon. — A  rule  nisi  was  obtained  for  an  attachment  against 
Partridge,  the  defendant,  in  an  action  of  Webtter  v.  Partridge,  for  the  non-payment  of  a  sum  of 
money  in  pursuance  of  an  award.  After  argument  before  Patteson,  J.,  in  the  Outer  Court,  the 
rule  was  made  absolute.  The  defendant  took  out  a  summons  before  Patteson,  J.,  to  show  cause 
why  the  proceedings  on  the  attachment  should  not  be  stayed,  hut  that  learned  judge  declined  to 
review  his  firmer  decision.  The  Sheriff  of  Devon*hire  levied  under  the  attachment,  and  was 
subsequently  ruled  to  return  the  writ  In  Michaelmas  term  last,  a  rule  was  obtained  by  the 
defendant,  calling  upon  the  Sheriff  to  show  cause  why  he  should  not  retain  the  sum  of  161/ 
levied  under  the  attachment,  until  the  further  order  of  the  Court;  and  why  he  should  not 
refund  to  the  defendant  the  sum  of  10/.  2$.,  levied  at  the  same  time  for  fees  and  poundage.  The 
latter  part  of  this  rule  was  obtained  on  the  ground  that  the  sheriff  had  taken  larger  fees  than  he 
Was  entitled  to.     Against  this  rule  Jeremy  showed  cause  in  the  Outer  Court  before  Littledale, 
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The  affidavits  upon  which  the  second  rule  was  grounded  disclosed 
the  following  circumstances.  The  defendant's  real  name  was  Win- 
combe  Henry  Savile  Hartley,  and  he  had  always  passed  by  that  name, 
or  by  that  of  Winchcombe  Savile  Hartley.  The  affidavits  in  answer 
stated  that  the  agent  of  the  plaintiff,  who  resides  in  Switzerland,  knew 
the  defendant  there  by  the  name  of  William  Saville  Hartley.  Before 
the  arrest,  an  application  was  made  at  the  bank  of  Messrs.  Hammersley, 
where  the  defendant's  aunt  kept  an  account,  and  upon  that  application 
the  agent  was  informed  that  it  was  believed  there  that  the  defendant 
bore  the  last-mentioned  name.  Other  circumstances  were  also  stated  to 
show  the  pains  taken  to  ascertain  the  name. 

Cowling  now  showed  cause  against  the  second  rule.  A  similar  appli- 
cation was  refused  at  chambers  during  term  time,  and  no  objection  having 
been  made  to  the  ruling  of  the  judge,  the  defendant  is  precluded  from 
making  the  rule  absolute,  by  the  decision  which  has  just  been  pro- 
nounced, (a) 

The  plaintiff  has  used  due  diligence  and  brought  himself  within  Reg. 
H.  2  W.  4,  r.  1,  c.  32,  and  the  objection  made  by  the  defendant  is  in  the 
nature  of  a  plea  in  abatement,  and  such  a  plea  must  state  that  the 
defendant  has  always  been  known  by  one  name.  Such  a  plea,  there- 
fore, could  not  have  been  supported  by  the  defendant,  as  he  has  not 
always  been  known  by  the  same  name.  Objections  of  this  sort  should 
not  be  encouraged ;  as  it  is  difficult,  particularly  for  a  foreigner,  to 
ascertain  the  correct  name.  In  a  case  argued  yesterday,  a  person  was 
before  the  Court  whose  christian  name  was  compounded  of  five  names; 
and  it  is  very  hard  on  a  plaintiff  to  be  saddled  with  heavy  costs,  because 
he  may  not  have  the  means  to  ascertain,  or  the  memory  to  recollect,  all 
those  appellations.  [Coleridge,  J.  But  if  the  plaintiff  cannot  take 
the  money  out,  what  is  to  become  of  it  ?]  The  plaintiff  can  take  no 
steps  until  he  takes  the  money  out,  by  virtue  of  the  statute  of  43  Geo. 
3,  c.  46,  s.  2 ;  and  since  he  cannot  get  it,  he  will  be  out  of  Court  at  the 
end  of  a  year,  and  the  defendant  will  have  it  as  a  matter  of  course, 
unless  something  intervenes ;  but  if  the  defendant's  present  application 
is  to  have  it  now,  it  is  too  soon. 

Campbell,  A.  G.,  in  support  of  the  rule.  The  conduct  of  the  plain- 
tiff is  pertinacious.  Cadby  v.  Parsons,  5  Taunt.  623,  (1  E.  C.  L.  R. 
214,)  decides  that  his  proceedings  are  void.  As  to  the  variance  in  the 
name,  it  merely  appears  that  the  defendant  has  sometimes  omitted 
writing  "  Henry."  There  will  be  no  difficulty  as  to  the  plea  in  abate- 
ment ;  for  the  plaintiff  may  reply,  that  the  defendant  was  as  well  known 
by  one  name  as  the  other,  if  the  fact  be  so.  [Patteson,  J.  This 
forms  no  answer  to  the  argument  founded  on  the  new  rules.]  The 
plaintiff  did  not  take  sufficient  pains. 

By  the  Court. — We  cannot  say  that  reasonable  diligence  was  not 

J.,  who  referred  the  matter  to  the  full  Court  The  rule  was  argued  in  Michaelmas  term  last 
before  Lord  Denman,  C.  J.,  Taunton,  J.,  Patteson,  J.,  and  Williams,  J. 

Bere,  for  the  defendant,  admitted,  that  bo  far  as  the  rule  related  to  the  161/.,  it  had  been 
obtained  for  the  purpose  of  reviewing  the  decision  of  Patteson,  J. 

By  the  Court-  The  question  has  already  been  disposed  of;  and  as  the  single  judge  repre- 
sents the  full  Court,  we  cannot  review  the  decision.  If  such  applications  were  allowed,  partir* 
failing  in  the  Outer  Court  would  constantly  come  to  this  Court  for  a  rehearing. 

The  remaining  part  of  the  rule  and  the  costs  of  the  rule  were  referred  to  the  Master. 

(a)  That  decision  related  to  the  determinations  of  a  judge  sitting  in  banc  in  the  co-ordinats 
Outer  Court,  created  by  1  W.  4,  c  70,  s.  1,  not  to  orders  made  at  chambers,  which  were  always 
subject  to  revision. 
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used  to  ascertain  the  defendant's  name ;  and  therefore  the  case  falls 
within  the  rule. 

The  attempts  to  discover  the  name,  however,  appear  to  have  been 
made  behind  the  defendant's  back ;  and  there  being  nothing  to  show 
that  they  came  to  his  knowledge,  we  think  that  the  rule  should  be 
discharged  without  costs,  (a) 

Rule  discharged,  without  costs. 

(a)  See  Finch  v.  Cocken,  3  Dowl.  P.  C.  678. 


WILTON  v.  CHAMBERS.— p.  431. 

In  difecussing  a  rule  nisi  for  an  attachment  against  the  sheriff  for  an  insufficient  return  to  a  writ, 
the  Court  will  not  take  cognizance  of  the  return  unless  an  office  copy  be  produced,  verified 
by  affidavit,  although  theie  lie  an  affidavit  by  a  party  as  to  his  belief  that  no  sufficient  return 
has  been  made. 

The  late  sheriff  of  Dorsetshire  having  been  ruled  to  return  the  writ 
of  fieri  facias  in  this  cause,  (a)  made  a  special  return,  setting  out  all  the 
circumstances  arising  out  of  Chambers's  bankruptcy,  the  various  rules, 
and  the  several  facts  set  out  in  the  report  of  this  case,  (a) 

A  rule  was  thereupon  obtained  by  Sir  William  Folletl,  calling  upon 
the  sheriff  to  show  cause  why  an  attachment  should  not  issue  for  the 
insufficiency  of  the  return.  The  rule  was  drawn  up  on  reading  an  affi- 
davit of  the  plaintiff  Wilton,  and  of  a  person  who  swore  to  the  service 
of  the  rule  to  return  the  writ,  and  of  another  person  who  swore  that  he 
had  searched  for  the  return,  and  that  "  he  was  advised  and  believed 
that  no  sufficient  return  had  been  made."  But  no  copy  of  the  return 
was  annexed  to  the  affidavit. 

Campbell,  A.#  G.,  and  Barslow,  showed  cause.  The  affidavits  upon 
which  this  rule  has  been  drawn  up  do  not  warrant  the  rule.  The  she- 
riff is  called  upon  to  answer  for  a  supposed  contempt,  but  the  circum- 
stances necessary  to  enable  the  Court  to  form  a  judgment  do  not  appear. 
The  rule  assumes  the  insufficiency  of  a  return  which  is  not  before  the 
Court.  It  is  not  pretended  that  the  sheriff  has  made  no  return.  The 
belief  of  an  individual  as  to  its  insufficiency  does  not  warrant  the  Court 
even  in  calling  upon  the  sheriff  to  make  any  answer.  There  should 
have  been  an  office  copy  of  the  return  verified  by  affidavit,  and  the  rule 
should  have  been  drawn  up  on  reading  it.  The  point  is  the  same  as 
that  which  was  decided  in  Sherry  v.  Oke,  3  Dowl.  P.  C.  349. 

Alexander,  (with  whom  was  Sir  William  Fdllett,)  contra.  It  would 
nave  been  idle,  if  not  vexatious,  to  burthen  the  proceedings  with  an 
office  copy  of  a  record  already  before  the  Court.  The  writ  and  return 
are  supposed  in  fact  to  be  in  Court,  as  in  point  of  law  and  for  all  prac- 
tical purposes  they  undoubtedly  are.  The  rule  refers  to  the  return, 
although  it  is  not  drawn  up  "on  reading"  it;  and  the  Court  must  take 
judicial  cognizance  of  a  document  already  filed  before  them,  and  of 
which  the  law  presumes  them  to  be  in  full  possession.  The  case  cited 
is  no  authority  for  the  present  objection.  There,  the  motion  was  to  set 
aside  an  award,  of  which  the  Court  could  have  no  knowledge  until 
brought  before  them.     Indeed,  it  appears  by  that  case  that  the  Court 

(a)  See  the  report  of  this  case  in  3  Dowl.  P.  C.  333. 
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will  take  judicial  notice  of  the  nisi  prius  record  in  the  action,  although 
it  be  not  verified  by  affidavit, (a)  and  although  the  rule  nisi  be  not 
drawn  up  "  on  reading"  it.  That  case  therefore  is,  in  principle,  an  au- 
thority against  the  objection. 

By  the  Court. — We  cannot  properly  pronounce  upon  the  supposed 
insufficiency  of  a  return  which  is  not  brought  before  us.  Had  no  more 
been  read  to  us  when  the  application  was  first  made  than  the  affidavits, 
as  upon  reading  which  this  rule  has  been  drawn  up,  we  should  have 
refused  to  grant  the  rule,  unless  an  office  copy  of  the  return,  properly 
verified,  were  produced  to  us.  The  rule  must  be  discharged,  and,  as  it 
seeks  to  bring  the  sheriff  into  contempt,  we  think  it  should  be  dis- 
charged with  costs.  Parties  who  make  such  motions  must,  at  their 
peril,  come  with  proper  materials. 

Rule  discharged,  with  costs,  (b) 

(a)  See  Van  Nieuwvtl  v.  Hunter,  ante. 

(6)  The  motion  was  renewed  on  the  following  day,  upon  an  affidavit  to  which  an  examined 
copy  of  the  sheriff's  return  was  annexed ;  whereupon  the  Court  granted  a  rule  nisi  for  an  at- 
tachment. 


REED  v.  GAMBLE.— p.  433. 

Assumpsit  against  the  drawer  of  a  cheque  on  a  hanker.  Plea:  that  the  amount  for  which  the 
cheque  was  drawn  was  illegally  won  at  play  ;  and  issue  thereon.  Unless  notice  has  been 
given  to  produce  the  cheque,  the  plaintiff  is  not  bound  to  produce  it. 

Assumpsit  against  the  drawer  of  a  banker's  cheque.  Plea :  that  the 
cheque  was  given  to  secure  money  illegally  won  at  play,  (a)  Replica- 
tion :  issue  on  the  plea. 

At  the  trial  before  Williams,  J.,  at  Guildhall,  the  plaintiff  did  not 
produce  the  cheque.  The  counsel  for  the  defendant  contended  that  he 
was  bound  to  do  so.  When  the  defendant  opened  his  defence,  he  called 
upon  the  plaintiff  to  produce  the  cheque ;  which  he  refused  to  do.  No 
notice  to  produce  had  been  given.  The  jury  found  a  verdict  for  the 
plaintiff;  and  the  learned  judge  gave  the  defendant  leave  to  move  to 
enter  a  nonsuit. 

Butt  now  moved  accordingly  for  a  nonsuit  or  a  new  trial.  The 
plaintiff  should  have  produced  the  cheque,  although  he  was  not  called 
on  to  prove  it,  the  making  of  it  being  admitted  on  the  record.  At  all 
events  the  defendant  was  entitled  to  have  it  produced  as  a  part  of  his 
case. 

Lord  Denman,  C.  J. — The  defendant  was  entitled  to  give  notice  and 
then  call  for  the  production  of  the  cheque,  for  the  purpose  of  going  into 
secondary  evidence,  but  it  was  not  necessary  for  the  plaintiff  to  pro- 
duce it. 

The  non-production  of  the  cheque  did  not  prevent  the  defendant  lrom 
going  into  his  defence.  Rule  refused,  (a) 

(a)  Vide  5  &  6  W.  4,  c.  41. 

(b)  Where,  from  the  nature  of  the  action,  or  from  the  form  of  the  pleadings,  it  is  obvious  thai 
the  production  of  a  particular  instrument  will  be  necessary,  then,  if  even  without  notice  it  is 
withheld  by  the  party  in  whose  possession  it  is,  the  opposite  party  may  go  into  secondary  evidence 
of  its  contents.  Thus,  in  trover  for  a  bill  of  exchange,  notice  to  produce  the  bill  is  unnecessary; 
per  Gibbs,  C.  J.,  in  Scott  v.  Junes,  4  Taunt.  868.  And  see  Bucher  v.  Jarratt,  3  Bos.  &  Pull. 
143;  Wood  v.  Strickland,  2  Men  v.  461 ;  Rex  v.  AckU,  Leach,  C.  C.  330;  How  v.  Bali,  14 
East,  274 ;  Joltey  v.  Taylor,  1  Campb.  143 ;  contra,  Cowan  v.  Abrahams,  1  Esp.  N.  P.  C.  5a 
Here,  as  the  issue  might  have  been  proved  by  the  defendant  without  the  production  of  the  cheque, 
Bo  such  obvious  necessity  appears  to  have  existed. 
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The  KING  v.  The  Archdeacon  of  MIDDLESEX  and  another.— p.  494. 

Where  iwo  sets  of  persons  have  each  a  colourable  title  to  the  office  of  churchwarden,  both  ought 

to  be  sworn  in,  udmitt:  (a) 
Held,  that  the  ordinary  is  bound  to  swear  in  churchwardens-elect  immediately  upon  their  apply 

ing  to  be  sworn  in,  (//)  notwithstanding  an  usage  not  to  swear  in  until  the  first  visitation  aftei 

Easter. 

(a)  Or  to  a  mandamus  to  swear  in  one  of  the  two  sets,  &c,  containing  the  usual  surmise,  that 
the  prosecutors  of  the  mandamus  were  duly  elected,  the  officer  may,  at  the  peril  of  an  anion,  re- 
turn that  the  prosecutor  was  not  duly  elected.  Hex  v.  f.  Williams,  3  Mann.  &  Kyi.  402,  8 
Bam.  &  Cressw.  681  ;  Anthony  v.  Stgrr,  1  Hagg.  10.  Such  a  return  could  not  Iks  quashed  for 
insufficiency :  Hex  v.  /'.  Williams,  ubi  supra.  Nor  does  it  appear  to  be  traversable :  ante, 
296,  n.,  427,  n. 

(b)  On  the  other  hand,  a  churchwarden  duly  elected  may  he  required  by  the  Spiritual  Court 
to  take  the  oath  of  office  before  the  proper  ordinary.     Cooper  v.  All  nut,  3  Phillim.  166. 


The  KING  v.  The  NOTTINGHAM  OLD  WATERWORKS  COM- 

PA  NY.— p.  498. 

Where  a  statute  provides  that  a  Waterworks  Company  shall  make  compensation  for  damage 
done  in  executing  the  works,  and  these  works  are  restricted  to  a  particular  line,  damage  occa- 
sioned by  executing  the  prescribed  works  is  within  the  proviso,  although  the  property  injured 
be  not  within  the  line. 

And  armble  that  the  act  would  protect  the  company  from  any  action  at  law  for  the  injury. 


GOSBELL  v.  ARCHER.— p.  523. 

Upon  the  trial  of  issues  joined  upon  several  counts,  the  plaintiff  recovers  on  one  of  the  issues  with 
damages,  the  defendant  having  a  verdict  upon  the  other  issues:  The  plaintiff  afterwards,  in 
pursuance  of  leave  reserved,  moves  to  increase  the  damages  by  adding  curtain  sums,  and  a  rule 
being  granted,  a  special  case  is  stated  by  the  parties,  in  which  the  question  submitted  to  the 
Court  is,  whether  the  damages  ought  to  be  so  increased.  Upon  the  argument  of  the  special 
case,  the  Court  hold,  that  the  damages  ought  not  to  be  increased,  but  direct  judgment  to  be 
entered  on  another  issue,  in  addition  to  that  on  which  the  verdict  was  taken.  Held,  that  the 
defendant  was  entitled  to  the  costs  of  the  special  case. 


COOPER  v.  STEVENS  and  Wife.— p.  635. 

The  delivery  of  goods  by  a  debtor  to  a  creditor,  expressed  to  be  in  diminution  of  the  debt,  is  a 
sufficient  part-payment  to  take  a  case  out  of  the  statute  of  limitations. 

Assumpsit  for  goods  sold  and  delivered  to  the  wife,  dum  sola.  Plea : 
Non  assumpsit  infra  sex  annos.  Replication  :  Assumpsit  infra  sex  an- 
nos.  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  last  Gloucester 
assizes,  it  appeared  that  more  than  six  yenrs  before  the  commencement 
of  the  present  action,  the  plaintiff  had  sold  and  delivered  hay  to  the 
wife,  dum  sola :  In  January,  1S32,  previously  to  her  marriage,  she  re- 
quested the  plaintiff  to  allow  her  to  sell  him  some  spirits,  saying,  "  it 
will  diminish  the  debt  I  owe  you ;"  and  a  gallon  of  gin  was  subse 
quently  sent  by  her  to  the  plaintiff  and  accepted  by  him.  It  was  ob- 
jected, that  this  evidence  was  not  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  and  for  this  Tippetts  v.  Heane,  1  Crompt.,  Mees. 
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&  Rose.  253,  was  cited.     The  learned  Chief  Justice  was  of  opinion  thai 
it  was  sufficient,  and  a  verdict  was  found  for  the  plaintiff  for  54/.  14*. 

Ludlow,  Serjeant,  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  evidence  amounted  neither  to  an  acknowledgment  nor 
to  a  part-payment  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions. All  that  it  amounted  to  was,  proof  of  a  special  agreement  to 
deliver  a  certain  quantity  of  gin,  in  consideration  of  the  existing  debt. 

Lord  Dexman,  C.  J. — In  Hart  v.  Nash%  in  the  Exchequer,  which  had 
been  tried  before  me  at  Kingston,  it  was  held,  that  the  delivery  of  a 
quantity  of  bats  might  be  considered  as  part  payment,  so  as  to  take  the 
case  out  of  the  statute  of  limitations.  We  cannot  find  that  that  case  ha? 
been  reported.  It  appears  to  us  to  be  precisely  in  point.  .  We  had  bet 
ter,  therefore,  see  some  of  the  judges  of  the  Court  of  Exchequer. 

Cur.  adv.  vult 

Lord  Dexman,  C.  J.,  on  a  subsequent  day  in  the  term,  said — On  a 
motion  for  a  new  trial  the  question  was  raised,  whether  the  delivery 
and  acceptance  of  a  quantity  of  gin,  in  reduction  of  a  debt,  operated  as 
part  payment  so  as  to  take  the  case  out  of  the  statute  of  limitations 
Hart  v.  Nash,  in  the  Exchequer,  was  supposed  to  determine  that  point 
We  find  that  it  does  so.  When  goods  are  taken  on  an  agreement  in 
part  payment  of  a  debt,  we  consider  such  a  transaction  to  be  a  part 
payment,  so  as  to  take  a  case  out  of  the  statute  of  limitations. 

Rule  refused. 


SNELL  v.  BURNE.— p.  645. 

A  cause  in  which  the  defendant  had  been  held  to  hail  for  52/.  is  referred  to  an  arbitrator,  to  whom 
also  the  question  of  costs  generally,  and  of  costs  under  43  G.  3,  c  46,  is  referral :  An  award 
that  15/.  17*.  was  due  to  the  plaintiff  at  the  time  when  he  held  the  defendant  to  bail,  and  that 
the  verdict  shall  stand  for  that  amount,  and  that  the  plaintiff  had  reasonable  and  probable  caosa 
for  holding  the  defendant  to  bail,  (without  saying  for  what  amount,)  and  that  the  defendant 
shall  pay  the  costs  of  the  cause,  is  sufficient. 


PARTINGTON  v.  WOODCOCK— p.  672.  (a) 

A.,  an  insolvent  debtor,  who,  with  the  permission  of  B.,  his  assignee,  remains  in  possession,  ami 
demises  for  years  to  C,  may  recover  the  rent  from  C,  notwithstanding  a  notice  from  B.  to  C. 
requiring  the  reserved  rent  to  be  paid  to  him,  as  such  assignee. 

Scmble  also,  that  under  a  demise  by  A.,  mortgagor  in  possession,  to  B.,  A.  may  recover  the  re- 
served rent  from  B.,  notwithstanding  a  notice  from  C.,  the  mortgagee,  requiring  B.  to  pay  the 
rent  to  him,  C.  (Jb) 

Debt  for  rent  due,  March,  1834,  upon  a  demise  of  premises  for 
seventy  years,  made  by  the  plaintiff  to  the  defendant,  in  September. 
1830.  Plea:  that  before  the  making  of  the  demise,  to  wit,  in  Juue, 
1818,  the  plaintiff  was  a  prisoner  in  the  custody  of  the  marshal,  within 
the  meaning  of  the  act  (53  Geo.  3,  c.  102)  for  the  relief  of  insolvent 
debtors,  and  petitioned  the  Insolvent  Debtors'  Court  to  be  discharged, 

(a)  This  case  was  decided  in  Easter  term  last. 

{b)  Overruling,  in  effect,  Pope  v.  Bigg;*,  4  Mann.  «fc  Ryl.  193,  9  Barn.  &  Cressw.  245,  (17 
E.  C.  L.  R.  368.)  And  see  2  Roscoe  on  Actions  relating  to  Real  Property,  525;  Cooper* 
Blandy,  1  New  Cases,  45,  4  Moore  &  Scott,  562.  f  27  E.  C.  L.  R.  304.; 
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and  was  discharged  by  the  Court;  that  by  force  of  the  statute  all  the 
estate,  &c,  of  the  plaintiff  in  the  premises  mentioned  in  the  declaration, 
became  vested  in  one  Ewbank,  as  assignee  thereof,  duly  appointed  by 
the  said  Court,  upon  the  trusts  and  for  the  purposes  mentioned  in  the 
statute;  that  after  the  plaintiff  had  been  duly  discharged,  according  to 
the  provisions  of  the  statute,  and  after  the  making  of  the  demise  in  the 
declaration  mentioned, — the  plaintiff  having,  with  the  permission  of  the 
Court,  been  permitted  and  duly  authorized  by  Ewbank,  as  such  as- 
signee, and  by  one  Shaw,  who  afterwards  had  been  appointed  and  sub- 
stituted by  the  said  Court,  in  the  place  and  stead  of  Ewbank,  as  such 
assignee,  to  remain  in  the  possession  and  management  of  the  premises 
in  the  declaration  mentioned,  and  the  plaintiff  having,  by  the  permis- 
sion of  the  said  Court,  been  also  authorized  and  permitted  by  Shaw,  as 
such  assignee  as  aforesaid,  to  make  the  said  demise  to  the  defendant, — 
*nd  before  the  said  rent,  or  any  part  thereof,  in  the  declaration  men- 
tioned, became  due  and  payable,  and  before  the  commencement  of  the 
suit,  to  wit,  on  23d  May,  1831,  the  defendant  received  from  Shaw,  as 
such  assignee,  a  notice  and  requisition  that  he,  the  defendant,  should 
thenceforth  pay  to  Shaw,  as  such  assignee,  the  rent,  and  eveiy  part 
thereof  that  might  and  would  then  or  thereafter  accrue  and  become  due 
and  payable  from  the  defendant,  for  and  in  respect  of  the  demised  pre- 
mises, and  under  and  by  virtue  of  the  said  demise;  and  also,  that  in  de- 
fault thereof  legal  proceedings  would  be  instituted  by,  Shaw,  as  such 
assignee,  against  the  defendant,  for  the  recovery  of  the  same;  that  such 
notice  and  requisition  had  not  been  revoked,  altered,  or  countermanded. 
Ratione  cujus,  the  defendant  became  arid  was  and  still  is  liable  and  com- 
pellable, from  time  to  time,  to  pay  to  the  assignee  of  the  estate  and 
effects  of  the  plaintiff  for  the  tt  Tie  being,  as  well  the  rent  in  the  declara- 
tion mentioned,  as  all  other  thx  rent  so  reserved  as  aforesaid,  by  the 
said  demise,  for  and  in  respect  of  the  premises,  as  the  same  becomes 
and  is  due  and  payable,  the  reversion  expectant  on  the  determination 
of  the  demise  not  being  now  vested  in  the  plaintiff',  and  the  right  and 
title  of  the  plaintiff  to  sue  for  and  receive  the  rent  so  reserved  by  the 
demise  being  by  reason  of  the  said  notice  wholly  ended  and  determined. 
Verification,  &c. 

Special  demurrer,  (a)  and  joinder. 

F.  Kelly,  in  support  of  the  demurrer.  The  plea,  supposing  it  to  be 
good  in  point  of  form,  is  substantially  a  plea  of  nil  habxiit  in  lenemen- 
tis.  {b)  The  defendant  admits  that  he  holds  under  the  demise  by  the 
plaintiff,  but  attempts  to  deny  that  the  plaintiff  had  any  thing  in  the 

(a)  The  causes  shown  were,  that  the  plea  is  doable,  in  that  it  indirectly  denies  that  the  plaintiff 
had  any  thing  in  the  premises  during  the  period  in  respect  whereof  the  rent  is  claimed,  and  also 
affirms  an  eviction  by  Shaw ;  that  it  is  argumentative,  in  that  it  indirectly  and  argumentatively 
denies  that  the  plaintiff  demised,  that  the  plaintiff  had  any  thing  in  the  premises  during,  &c.,and 
indirectly,  &c  alleges  an  eviction  by  Shaw ;  and  also  that  it  does  not  specifically  deny  any  fact 
alleged  in  the  declaration,  or  plead  in  confession  and  avoidance ;  and  also,  that  the  plea  attempts 
to  deny  the  title  of  the  plaintiff,  whereas  the  defendant  is  estopped  to  deny  the  same,  it  appearing 
by  the  declaration  that  the  defendant  enjoyed  the  same  by  virtue  of  the  demise  by  the  plaintiff  in 
the  declaration  mentioned. 

(6)  In  debt  or  covenant,  upon  a  lease,  (not  being  by  deed  indented,)  nil  habuit  in  tenementis, 
although  it  admits  a  demise  in  fact, is  a  good  plea;  (Syllivan  v.  Stradling,  2  Wils.  208,  217;) 
and  though  it  is  a  bad  plea  in  bar  to  an  avowry,  it  is  so  because  before  the  passing  of  1 1  Geo. 
2,  c.  19,  such  a  plea  would  have  been  too  sweeping  a  denial  of  the  title  set  out  in  the  avowry, 
and  because  bince  that  statute  such  a  plea  in  bar  would  render  nugatory  the  power  of  avowing 
generally,  given  by  the  22d  section  of  that  statute. 
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premises.  [Coleridge,  J.  Is  not  nil  habuit  in  tenementis  a  good 
answer  when  the  demise  is  not  by  indenture?  In  a  note  to  Duppa  v. 
Mayo,  1  Wms.  Saund.  276,  (b,)  by  Mr.  Serjt.  Williams,  it  is  said,  that 
in  an  action  for  rent  upon  a  demise  not  stated  to  be  by  indenture,  nil 
habuit  in  tenementis  is  prima  facie  a  good  plea,  because  no  estoppel 
appears  upon  the  record.] — Whether  the  action  be  debt  on  a  demise  by 
deed,  or  assumpsit  for  use  and  occupation,  the  tenant  is  equally  estop- 
ped from  denying  his  landlord's  title  at  the  time  of  the  demise.  In  the 
former  case  there  is  a  strict  estoppel  upon  the  record ;  in  the  latter,  die 
case  is  not  one  of  strict  estoppel,  but  it  is  in.  the  nature  of  an  estoppel, 
for  the  tenant  is  prevented  by  the  rules  of  law  from  disputing  the  ies- 
lor'stitb;  Wilkinsv.  Wingate,  6  T.  R.  62;  (a)  Doed.  Bristow  v.  Peg»e, 
1  T.  R.  758,  in  a  note  to  Goodtille  v.  Morgan.  [Lord  Denman,  C.  J. 
That  has  been  over-ruled,  with  respect  to  the  case  of  the  tenant  setting 
up  the  title  of  the  mortgagee  of  his  lessor,  bv  Pope  v.  Biggs,  4  Manii. 
&  Ryl.  193.  9  Barn.  &  Cressw.  245,  (17  E.*C.  L.  R.  368.)  [Little- 
dale,  J.,  referred  to  Moss  v.  Gallimore,  1  Dougl.  279.  Lord  Denman, 
C.  J.  That  case  is  distinguishable;  as  there,  at  the  time  of  the  demise, 
the  mortgagor  had  a  good  title,  the  mortgage  being  subsequent  to  the 
demise.]  In  Balls  v.  Westwood,  2  Campb.  II;  it  was  held,  that  in  an 
action  for  use  and  occupation,  where  the  defendant  has  come  in  under 
the  plaintiff,  he  cannot  show  that  the  plaintiff's  title  has  expired,  unless 
he  solemnly  renounced  the  plaintiff's  title  at  the  time,  and  commenced 
a  fresh  holding  under  another  person ;  Curtis  v.  Spit  ley,  1  New  Cases, 
15,  S.  C.  1  Scott,  737,  (27  E.  C.  L.  R.  291.) 

Wight  man,  contra,  said,  that  he  did  not  mean  to  contend  that  nil 
habuit  in  tenementis  would  be  a  good  plea,  and  urged  that  the  plea  in 
question  was  not,  in  fact,  sach  a  plea.  [Littledale,  J.  You  admit 
a  demise  by  the  plaintiff,  but  show  a  title  in  another  party,  and  state 
that  the  demise  was  by  his  permission.  Lord  Denman,  C.  J.  If  he 
authorized  the  plaintiff  to  demise,  did  he  not  authorize  him  also  to  re- 
ceive the  rent?] 

F.  Kelly.  It  is  no  answer  for  the  defendant  to  show  a  title  in  another 
party,  and  state  that  the  demise  was  by  his  permission.  [Lord  Dex- 
han,  C.  J.  It  is  not  stated  that  the  party  permitting  was  to  have  the 
power  of  putting  an  end  to  the  tenancy  by  notice.]  It  does  not  appear 
that  the  tenant  had  any  notice  (b)  that  the  plaintiff  demised  only  by  the 

(a)  As  to  the  distinction  between  estoppel  by  indenture,  which  continues  as  long  as  the  in- 
denture is  in  force,  and  estoppel  by  accepting  possession,  which  continues  whilst  that  possessing 
continues,  vide  Fleming  v.  Gooding,  1 0  Bingh.  549, 4  Moore  &  Scott,  455,  (25  E.  C.  L.  R.  239.) 

(o)  But  where  it  appears  upon  the  fare  of  the  instrument  of  demise,  (although  the  demise  bo 
by  deed  indented,)  that  the  lessor  had  not  an  original  power  of  demising,  it  would  seem  that  an 
estoppel  does  not  arise.  Thus  where  A.  having  only  an  equitable  estate  in  a  copyhold,  demised 
for  98  years,  by  an  indenture  in  which  wns  recited  a  licence  from  the  lord  to  demise,  granted  not 
to  A.  hut  to  B.,  it  was  held  that  the  assignee  of  A.  could  not  sue  as  assignee  of  the  reversion, 
upon  the  covenants  in  the  indenture  of  demise,  although  previously  to  the  execution  of  the  assign- 
ment A.  had  acquired  the  legal  estate  in  the  copyhold  in  fee  simple ;  Whit  I  on  v.  Peacuck,  2  New 
Cases,  411. 

Though  the  grounds  on  which  the  Court  of  C.  P.  certified  to  the  Master  of  the  Rolls,  in 
Whitton  v.  Peaork,  that  the  action  of  covenant  would  not  lie,  do  not,  of  course,  appear,  it  is 
conceived  that  there  could  tie  no  estoppel  in  a  case  where  the  recitals  rendered  it  necessary  to  con- 
nect A.  the  lessor,  not  only  with  B.  the  licensee,  but  also  with  the  licensing  lord, — whose  title 
being  an  actual  legal  title,  could  not  be  connected  with,  and  thus  support,  the  estate  of  A,  which 
was  by  estoppel. 

The  argument  in  Whitton  v.  Peacock  proceeded  upon  a  different  ground, — via.  that  the 
assignee  of  a  reversion  gained  by  estoppel,  is  not  such  an  assignee  as  is  enabled  to  sue  by  32  H 
8,  c,  34, — even  where,  prior  to  the  assignment,  the  lease  by  estoppel  has  been  turned  into  a 
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permission  of  the  assignee.  The  demise  is  by  the  plaintiff  alone,  and  it 
is  no  answer  to  say  that  a  party  who  had  a  superior  title,  has  since 
given  notice  to  the  tenant  to  pay  the  rent  to  him.  [Littledale,  J. 
The  permission  to  remain  in  possession  and  management  of  the  pre- 
mises, and  to  make  the  demise,  is  only  stated  in  a  parenthesis.]  (a)  If 
it  was  intended  to  say  that  the  plaintiff  demised  only  as  the  agent  of  the 
assignee,  that  should  have  been  distinctly  stated. 

Wightman,  contra.  The  plea  is  intended  merely  as  a  denial  of  the 
right  of  the  plaintiff  to  recover  the  rent  claimed  in  the  declaration.  The 
argument  which  it  is  proposed  to  offer  in  support  of  the  plea,  is  founded 
entirely  on  the  analogy  between  this  case  and  that  of  a  demise  by  a 
mortgagor.  The  analogy  between  the  two  cases  is  strict.  If  the  plea 
had  stated,  that  before  the  making  of  the  demise  mentioned  in  the 
declaration,  to  wit,  in  Januaiy,  1818,  the  plaintiff  mortgaged  the  pre- 
mises to  Shaw,  and  that  after  the  making  of  such  demise, — the  plaintiff* 
having  been  authorized  and  permitted  by  Shaw,  as  mortgagee,  to  re- 
main in  the  possession  and  management  of  the  premises,  and  permitted 
by  him,  as  such  mortgagee,  to  make  the  said  demise  of  the  premises  to 
the  defendant, — and  before  any  part  of  the  said  rent  mentioned  in  the 
declaration  became  due  and  payable,  and  before  the  commencement  of 
the  suit,  to  wit,  on,  &c,  the  defendant  received  from  Shaw,  as  such 
mortgagee,  a  certain  notice  and  requisition, — and  so  on,  following  the 
form  of  the  plea, — there  can  be  no  doubt  that  according  to  Pope  v, 
Biggs  the  plea  would  have  been  an  answer  to  the  plaintiff's  demand. 
Baylet,  J.,  there  says,  "  I  have  no  doubt  that  in  point  of  law  a  tenant 
who  comes  into  possession  under  a  demise  from  a  mortgagor,  after  a 
mortgage  executed  by  him,  may  render  the  mortgagor  his  landlord,  so 
long  as  the  mortgagee  allows  the  mortgagor  to  continue  in  possession 
and  receive  the  rents ;  and  that  payment  of  the  rent  by  the  tenant  to 
the  mortgagor,  without  any  notice  of  the  mortgage,  is  a  valid  payment. 
But  the  mortgagee,  by  giving  notice  of  the  mortgage  to  the  tenant^ 
may  thereby  make  him  his  tenant  and  entitle  himself  to  receive  the 
rents."  [Patteson,  J.  I  never  could  understand  how  the  notice  of 
the  mortgagee  could  make  the  lessee  tenant  to  him  at  the  reserved  rent. 
If  the  tenant,  in  consequence  of  such  notice,  pays  him  the  rent,  I  can 
understand  that  the  relation  of  landlord  and  tenant  has  been  created.  * 
Littledale,  J.  If  the  tenant  refuses  to  pay,  can  the  mortgagee  bring 
any  thing  else  than  ejectment  .?]  It  is  submitted  that  he  may  bring  an 
action  for  use  and  occupation,  and  the  covenant  for  rent  in  the  deed 
may  be  looked  to  for  the  purpose  of  measuring  the  amount  of  damages. 

lea*  in  interest  by  the  intermediate  acquisition  of  the  legal  estate;— f  position  which  seems  to 
be  at  variance  with  the  received  doctrine  as  to  estoppel  and  privity.  It  is  true  that  a  plain- 
tiff in  covenant  may  declare  upon  his  own  demise  by  a  quod  cum  dimisisset,  without  showing 
title,  and  that  a  declaration  by  an  assignee  must  show  the  title  of  the  lessor :  This  is  because  where 
the  tensor  sues,  it  is  immaterial  whether  his  reversion  be  for  years,  for  life,  in  tail,  or  in  fee, 
whereas  a  party  suing  as  assignee  must  show  himself  to  be  such  an  assignee  as  the  quality  of  the 
reversion  requires ;  which  cannot  be  done  without  disclosing  the  estate  of  the  lessor.  Where 
the  declaration  alleges  that  A.  being  seised  in  fee  demised  to  B.  for  years,  and  assigned  the  rever- 
sion to  the  plaintiff,  though  it  would  be  primd  facie  a  good  plea  to  say  that  A.  at  the  time  of  the 
demise  was  not  seised,  or  had  nothing  in  the  land,  supra.,  673,  (b)  (and  an  issue  taken  thereon 
would  be  found  for  the  defendant  and  bar  the  action.)  the  plaintiff,  instead  of  accepting  such  an 
issue,  might  reply  that  the  lease  was  by  indenture,  and  conclude  by  relying  on  the  estoppel.  If 
the  indenture  were  staled  in  the  declaration,  the  plea  would  be  bad  on  demurrer ;  1  Wma. 
Saund.  325  n.  (4.) 

(a)  Vide  1  Wms.  8aund.  117  a,  (4;)  ante,  iv.  274,  judgment  of  Taunton,  J.,  in  Bowman  * 
Taylor. 
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[Lord  Denman,  C.  J.  The  mortgagee  might  go  and  say  to  the  tenant, 
"  I  am  entitled  under  this  mortgage,  and  will  turn  you  out,  or  bring 
ejectment,  unless  you  pay  me  rent ;"  and  if  the  tenant  in  consequence 
paid  rent,  the  mortgagee  would  be  thenceforward  entitled  to  recover  for 
use  and  occupation.  Patteson,  J.  I  can  easily  understand  that.  It 
would  be  the  creation  of  a  new  tenancy.  Lord  Denman,  C.  J.  It  is 
clear  that  the  judgment  in  Pope  v.  Biggs  assumes  an  eviction  or  attorn 
ment,  4  Mann.  &  R.  197,  (b)  200.]  All  that  appeared  was,  that  tb« 
mortgagees  had  given  a  notice  to  the  tenants,  stating  that  the  interest 
was  in  arrear ;  that  they  were  thereby  required  to  pay  the  amount  of 
such  interest  in  part  of  the  rent  and  similar  sums  out  of  future  rents, 
until  further  notice ;  and  that  in  default  of  such  payment,  they,  the 
mortgagees,  would  pursue  such  remedies  as  were  allowed  by  law  for 
recovering  the  same.  No  eviction  or  attornment,  nor  any  thing  from 
which  an  eviction  or  attornment  might  be  inferred,  is  stated.  Suppose 
the  words  in  the  parenthesis  to  be  out  of  the  plea,  then  it  is  clearly  good 
Carr  and  others,  •Assignees,  v.  Burdiss,  1  Crompt.  Mees.  &  Rose.  443, 
782,  5  Tyrwh.  309.  [Patteson,  J.  Throughout  the  plea,  the  de- 
mise by  the  plaintiff  is  treated  as  a  subsisting  demise,  and  the  rent 
claimed  is  the  rent  reserved  by  that  demise.  It  seems  to  me  impossible, 
when  the  demise  is  made  by  the  insolvent  in  his  own  name,  after  his 
insolvency,  for  the  assignee  to  come  and  claim  rent,  unless  he  puts  an 
end  to  the  demise  and  creates  a  new  tenancy.  This  plea,  or  a  similar 
plea  in  the  case  of  a  mortgagee,  cannot  be  good  without  making  the 
assignee  or  mortgagee  in  some  way,  in  effect,  party  to  a  deed  which 
he  did  not  execute.]  The  plea  states  enough  to  show  that  the  assignee 
is  entitled  to  the  profits  of  the  estate.  That  part  of  the  plea  which 
claims  the  rent  as  due  under  and  by  virtue  of  the  demise  mentioned  in 
the  declaration,  being  matter  of  little  meaning,  may  be  rejected  as  sur- 
plusage. [Littledale,  J.  I  do  not  see  how  you  are  to  reject  those 
words.]  The  plea  would  have  been  sufficient  without  them,  and  the 
insertion  of  them  does  not  vitiate  it. 

If  the  Court  cannot  hold  the  plea  good,  it  is  prayed  that  they  will 
allow  the  defendant  to  amend. 

Lord  Denman,  C.  J. — You  had  better  amend.     You  must  amend 
very  shortly, — and  upon  payment  of  costs. 

Et  per  Curiam. — Leave  to  amend  on  payment  of  costs,  (a) 

(a)  And  fee  Doe  v.  Huddart,  2  C.  M.  &  R.  316,  4  DowL  P.  C.  437. 


PANTER  and  others  v.  SEAMAN.— p.  679.  (a) 

A  rale  nisi  to  revive  a  judgment  against  the  executors  of  a  deceased  defendant,  must  be  «er*ed 

on  all  the  executors  who  have  proved  the  will. 
Where  a  rule  is  served  by  leaving  a  copy  with  a  servant,  an  inquiry  should  be  subsequently  made 

of  the  servant  whether  the  master  has  received  the  copy. 

In  1816,  judgment  had  been  entered  up  against  the  defendant,  who 
died,  leaving  four  executors.  The  will  was  proved  by  two  of  them, 
namely,  Street  and  Branen, — the  former,  a  merchant,  in  partnership 
with  Mr.  Gilbert ;  the  latter,  a  solicitor,  residing  in  Gray's  Inn.  A  rule 
nisi  was  obtained  for  a  sci.  fa.  to  revive  the  judgment  In  the  course 
(a)  This  and  the  next  case  were  decided  in  Trinity  term  last 
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of  this  term,  Manning  moved  to  make  the  rule  absolute,  upon  an  affi 
davit  made  by  a  clerk  of  the  plaintiff's  attorney,  which  stated  as  follow*. 
That  on  the  30th  May  last,  he  served  Street,  who,  the  deponent  had 
been  informed  and  believed,  was  one  of  the  executors  of  the  defendant, 
with  a  true  copy  of  the  rule,  by  delivering  to  and  leaving  such  true 
copy  with  Mr.  Gilbert,  the  partner  of  the  said  Thomas  Street,  at  (he 
house  or  office  of  the  firm  of  Messrs.  Street  and  Gilbert,  in  Brabant 
Court,  Philpot  Lane,  in  the  city  of  London,  and  that  at  the  time  of  such 
service  he  showed  to  the  said  Mr.  Gilbert  the  said  original  rule.  That 
on  the  30th  May  last  he  served  on  George  Branen,  who,  deponent  be- 
lieved, was  another  of  the  executors  of  the  defendant,  another  true  copy 
of  the  rule,  by  putting  the  same  through  a  hole  in  the  door  of  the  cham- 
bers of  the  said  Geo.  Branen,  in  Gray's  Inn  Square,  and  that  he  called 
on  the  1st  of  June  then  next  following,  for  the  purpose  of  re-serving 
the  rule,  but  that  the  chambers  of  the  said  Geo.  Branen  were  closed,  and 
that  on  the  2d  of  June  he  called  again  at  the  chambers  of  the  said  G. 
Branen,  but  that  the  chambers  were  closed ;  that  afterwards,  on  the  2d 
of  June,  he  served  a  copy  of  the  rule  on  E.  H.,  the  laundress  of  the  said 
G.  Branen,  at  his  said  chambers,  when  the  said  E.  H.  informed  the  de- 
ponent that  the  said  G.  Branen  would  duly  receive  the  said  copy  of  the 
rule,  and  that  he  did,  at  the  time  of  such  service,  show  to  the  said  E.  H. 
the  original  rule. 

Manning  in  support  of  the  motion.  The  service  on  Branen  is,  under 
the  circumstances,  sufficient.  [Littledale,  J.  You  should  have  called 
the  next  day.]  The  service  on  Street  is  clearly  good,  and  service  on 
one  executor  is  sufficient.  [Littledale,  J.  You  ought  to  serve  a  copy 
on  each  of  them ;  they  are  not  like  partners.] 

By  the  Court —  Rule  refused. 


GLASIER  v.  COOKE.— p.  680. 

An  execution  creditor  served  with  a  sheriff*!  rule  under  the  Interpleader  Act,  is  not  hound  to 
appear  where  there  are  no  goods  liable  to  his  execution.  Where,  therefore,  such  creditor  appears 
upon  the  rule,  but  does  not  insist  upon  any  goods  being  liable  to  his  execution,  he  is  not  enti- 
tled to  the  costs  of  his  appearance. 

The  plaintiff  issued  a  fi.  fa.  into  Kent.  The  sheriff's  officer  informed 
the  plaintiff's  attorney  that  the  defendant's  goods  had  been  seized  under 
a  prior  writ.  The  plaintiff  did  not  withdraw  his  writ,  or  give  notice 
that  he  withdrew  his  claim.  A  third  party  having  claimed  the  goods, 
the  sheriff  obtained  a  rule  under  the  Interpleader  Act. 

Busby,  for  the  plaintiff.  The  rule  ought  to  be  discharged  with  costs. 
Under  the  circumstances,  the  sheriff  had  no  right  to  bring  the  plaintiff 
before  the  Court. 

Clarkson,  for  the  sheriff.  The  sheriff  was  bound  to  serve  the  rule 
on  all  parties  who  had  issued  writs  which  remained  in  his  office.  If 
the  plaintiff  did  not  intend  to  make  a  claim,  he  need  not  have  appeared. 

l*)rd  Denman,  C.  J. — There  was  no  occasion  at  all  for  the  plaintiff  to 
appear  if  he  intended  to  relinquish.  He  is  certainly  not  entitled  to  costs. 

Rule  discharged, — as  to  the  plaintiff 
without  costs,  (a) 

(a)  And  see  Johnson  ▼.  Brarier,  ante  iii.  664. 
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PALMER  v.  TEMPLE.— p.  159. 

Declaration  on  a  contract  to  demise  and  deliver  possession  upon  a  certain  day.  Breach :  in  non- 
delivery of  possession.  Plea :  that  the  principal  subject-matter  of  the  contract  was  in  the  de- 
fendant's own  occupation,  and  that  he  was  always  ready,  willing,  and  able  to  demise  and 
deliver  possession  of  the  same  to  the  plaintiff:  that  the  residue  of  the  tenement*,  consisting 
of  a  few  cottages,  was  occupied  by  certain  persons  as  tenants  to  the  defendant,  and 
that  at  and  upon  the  time  of  making  the  agreement,  it  was  agreed  that  the  defendant 
should  not  cause  the  tenants  to  quit  the  said  cottages,  but  that  on  the  defendant's 
completing  the  said  agreement,  the  tenants  should  attorn  to  the  plaintiff,  and  become  his 
tenants ;  and  the  plaintiff  then  discharged  the  defendant  from  giving  the  plaintiff  actual  pos- 
session. In  the  absence  of  direct  evidence  of  such  an  agreement  as  that  set  forth  in  the  plea, 
proof  that  the  plaintiff  was  aware  that  the  cottages  were  occupied  by  weekly  tenants,  and  that 
he  never  gave  the  defendant  to  understand  that  he  should  require  to  be  put  in  actual  possession 
of  them  until  the  very  moment  when  the  parties  had  met  for  the  purpose  of  concluding  the 
bargain,  and  when  there  was  not  sufficient  time  left  to  obtain  possession  from  the  tenants, 
may  properly  be  left  to  the  jury  as  entitling  them  to  consider  whether  the  conduct  of  the 
plaintiff  did  not  sh>>w  that  he  had  assented  to  waive  a  literal  performance  of  the  contract,  and 
to  accept  the  occupation  of  the  tenants  in  lieu  of  an  actual  delivery  of  possession. 

Assumpsit,  to  recover  the  deposit  on  a  sale  of  certain  leasehold  pre- 
mises, and  also  1000/.  or  liquidated  damages,  agreed  to  be  paid  by  either 
party  refusing  to  perform  his  part  of  the  contract  of  sale.  The  first 
count  of  the  declaration  stated,  that  by  a  memorandum  of  agreement 
between  the  defendant  and  the  plaintiff,  the  defendant,  in  consideration 
of  300/.  to  him  then  paid  by  the  plaintiff  by  way  of  deposit,  and  in 
part  of  5500/.,  agreed  to  be  given  by  the  plaintiff  for  the  purchase  of 
the  messuage  thereinafter  mentioned,  and  for  the  trade,  goodwill,  and 
possession  thereof,  and  of  the  residue  of  such  purchase  money  to  be 
paid  as  thereinafter  stipulated, — did  agree  that  he  would,  on  or  before 
24th  June  then  instant,  demise  unto  the  plaintiff  all  that  messuage  or 
public-house,  called  the  "  Somers  Town  Coffee-house,"  situate,  &c,  with 
the  yard,  outbuildings,  and  appurtenances  thereto  belonging,  for  47 
years  from  the  said  24th  June,  subject  to  the  rent  of  80/.,  and  would 
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deliver  to  the  plaintiff  the  possession  of  the  said  messuage  and  premises 
on  or  before  24th  June  then  instant.  And  for  the  considerations  afore- 
said,the  plaintiff  did  agree  to  acceptsuch  lease,  and  to  pay  to  the  defend- 
ant 5200/.,  the  residue  of  the  purchase  money,  on  the  execution  of  the 
said  lease  and  the  delivery  to  him  thereof,  and  of  the  possession  of  the 
said  messuage  and  premises  as  aforesaid :  And  it  was  further  agreed,  that 
if  either  of  the  parties  should  refuse  or  neglect  to  perform  the  agree- 
ment on  his  part,  he  should  pay  to  the  otherof  them  who  should  be  willing 
to  complete  the  same,  1000/.  as  liquidated  damages,  and  to  be  sued  for 
accordingly.  The  declaration  stated  an  enlargement  of  the  term  for 
executing  the  agreement  from  24th  to  29th  June,  and  mutual  promises. 
Averment :  that  although  the  plaintiff  did  on  the  said  15th  June  pay  to 
the  defendant  300/.  by  way  of  deposit,  and  although,  on  the  said  29th 
June,  the  plaintiff  was  ready  and  willing,  and  offered  to  pay  to  the 
defendant  5200/.,  being  the  residue  of  the  purchase  money,  and  to  per- 
form and  fulfil  the  said  agreement  on  his  part,  of  which  premises  the 
defendant  then  had  notice  :  Yet  the  defendant  did  not  nor  would  on  or 
before  the  said  29th  June,  or  at  any  time  afterwards,  demise  unto  the 
plaintiff  the  premises  in  the  said  agreement  mentioned,  with  the  yards, 
outbuildings,  and  appurtenances  thereto  belonging,  although  requested 
by  the  plaintiff  so  to  do ;  nor  did  nor  would  the  defendant,  although 
he  was  requested  by  the  plaintiff  so  to  do,  deliver  to  the  plaintiff  the 
possession  of  said  messuage  and  premises  on  or  before  the  said  29th 
June,  but  on  the  contrary  thereof  the  defendant  then  wholly  neglected 
and  refused,  and  still  doth,  &c.  The  count  concluded  by  a  statement 
of  special  damage,  and  claimed  the  sum  of  1000/.  according  to  the 
agreement,  for  non-performance  by  the  defendant  of  the  said  agreement 
on  his  part.  The  declaration  also  contained  counts  for  money  had  and 
received,  and  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  whole  declaration,  and 
several  special  pleas  to  the  first  count, — of  which  the  following  only 
need  be  inserted  here. 

Third  plea  :  that  at  the  time  of  making  the  agreement,  and  until  and 
upon  the  said  29th  June,  1835,  the  said  messuage  or  public-house,  with 
the  yard  and  outbuildings  thereunto  annexed  and  belonging,  were  in 
the  defendant's  own  occupation,  and  he  was  always  ready  and  willing  and 
able  to  demise  the  same  to  the  plaintiff,  and  to  give  him  the  possession 
thereof,  the  said  messuage  and  public-house,  yard,  and  outbuildings,, 
being  the  material  parts  of  the  tenement  mentioned  in  and  forming  the 
subject  of  the  agreement:  And  at  the  time  of  making  the  agreement 
there  were  five  cottages  and  buildings  of  small  and  insignificant  value 
and  importance,  and  being  a  subordinate  part  of  the  tenements  agreed 
to  be  demised  to  the  plaintiff,  and  such  cottages  and  buildings  were 
respectively  let  by  the  defendant  to  divers  persons,  and  were  then  oc- 
cupied by  them  as  his  tenants,  and  the  defendant  could  have  caused 
the  said  tenants  to  quit  the  said  cottages  and  buildings  before  the 
said  29th  June,  1835,  if  the  plaintiff  had  so  desired ;  and  of  all 
which  premises  the  plaintiff  at  the  time  of  making  the  agreement, 
and  before  and  on  the  said  29th  June,  had  notice.  Averment :  that  at 
and  upon  the  making  of  the  agreement  in  the  declaration  first  mentioned, 
it  was  agreed  by  and  between  the  plaintiff  and  defendant,  that  the 
defendant  should  not  cause  the  tenants  to  quit  the  cottages,  &c,  but  that 
on  the  defendant's  completing  the  agreement  the  tenants  should  attorn  to 
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the  plaintiff  and  become  his  tenams  of  the  respective  cottages,  &c;  (a) 
and  that  the  plaintiff  then  and  continually  from  thence,  until  and  at  the 
time  for  completing  the  contract,  discharged  the  defendant  for  causing 
the  tenants  to  quit  the  cottages,  &c.,and  from  giving  the  plaintiff  actual 
possession  thereof;  and  that  by  reason  of  the  premises  and  not  other- 
wise, the  defendant  accordingly  abstained  from  causing  the  tenants  to 
quit  the  cottages,  &c,  as  he  otherwise  might  and  would  have  done,  and 
refrained  from  placing  himself  in  a  situation  to  give  the  plaintiff  actual 
possession  of  the  cottages,  &c,  on  the  said  29th  June  :  that  before  and 
on  and  after  that  day,  the  tenants  would  have  attorned  to  the  plaintiff, 
and  become  his  tenants  in  regard  to  the  cottages,  &c,  and  which  were 
let  at  reasonable  and  proper  rents,  all  which  the  plaintiff  then  well 
knew  ;  and  further,  that  the  plaintiff  did  not  give  the  defendant  notice 
that  he  should  require,  nor  did  he  require,  the  defendant  to  give  him 
possession  of  the  cottages,  &c,  until  a  late  and  unreasonable  hour  of  the 
night  of  the  said  29th  June,  to  wit,  just  before  the  hour  of  12  o'clock  of 
that  night,  when  there  were  not  reasonable  or  sufficient  time  or  oppor- 
tunity to  cause  the  tenants  to  quit  and  give  the  plaintiff  possession  of 
the  cottages,  &c,  and  that  the  plaintiff  wrongfully  and  fraudulently  ab- 
stained from  giving  such  notice  and  making  such  requisition  until  the 
time  aforesaid.  Further  averment:  that  the  defendant  was,  on  the 
said  29th  June,  ready  and  willing  and  able,  and  offered  to  the  plaintiff 
to  demise  to  him  all  the  said  tenements  and  premises  so  to  be  demised 
to  him,  and  to  give  to  him  the  possession  of  the  said  tenements  and 
premises,  except  the  said  cottages,  &c.,  on  the  last-mentioned  day  ;  but 
that  the  plaintiff  then,  to  wit,  at  such  unseasonable  and  unreasonable 
hour  of  the  last-mentioned  day,  wrongfully  refused  to  pay  the  remainder 
of  the  purchase  money  or  the  said  sum  of  1000/.,  or  to  accept  such  lease, 
unless  the  defendant  would  then  instantly  deliver  to  him  the  possession 
of  the  cottages,  &c.,and  under  that  colour  and  pretence  wrongfully  refused 
to  perform  the  agreement  on  the  plaintiffs  part,  and  prevented  the  de- 
fendant from  completing  the  same  on  his  part.     Verification. 

Replication  to  the  third  plea,  that  it  was  not  agreed  by  and  between 
the  plaintiff  and  the  defendant,  that  the  defendant  should  not  cause  the 
tenants  to  quit  the  cottages,  &c,  in  that  plea  mentioned,  but  that  on  the 
defendants  completing  the  said  agreement,  the  tenants  should  attorn  to 
him  and  become  his  tenants  of  the  respective  cottages,  &c,  nor  did  he, 
the  plaintiff,  discharge  the  defendant  from  causing  the  defendant  to  quit 
the  said  cottages,  &c,  and  from  giving  the  plaintiff  actual  possession 
thereof  in  manner  and  form,  &c.     Concluding  to  the  country. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
last  term,  it  appeared,  that  besides  the  "  Somers  Town  Coffee-house," 
which  formed  the  principal  subject-matter  of  the  sale,  the  property  in 
question  consisted  of  several  cottages,  rented  by  weekly  tenants.  The 
plaintiff  was  informed  of  these  circumstances,  but  neither  made  any  ob 
jection  to  the  tenants  being  allowed  to  continue  in  possession  as  such 
weekly  tenants,  nor  gave  any  intimation  that  he  should  require  actual 
possession  of  the  whole  of  the  premises  to  be  given  up  to  him.     Upon 


(a)  The  demise  of  the  messuage  and  cottages  would  have  vested  the  immediate  reversion  of 
the  cottages  in  the  lessee,  without  any  attornment  since  4  Ann.  c.  16,  s.  9  ;  and  it  would  rather 
seem  that  even  before  that  statute  no  attornment  was  necessary  to  the  assignment  of  a  rever 
~  •  years.    See  Dyer,  26  a,  58  a,  307  b,  350  a;  Bendloes,  pL  286 ;  Dalison,  89 ;  3  Leon. 
bom.  dig.  title  Attornment  (L). 
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the  night  of  the  29th  June,  hetween  1 1  and  12  o'clock,  when  the  parties 
had  met  for  the  purpose  of  concluding  the  sale;  and  nothing  but  the 
valuation  of  a  portion  of  the  stock  remained  to  precede  the  transfer  of 
property,  the  plaintiff's  attorney  inquired,  for  the  first  time,  of  the  de- 
fendant, whether  he  was  in  a  situation  to  give  up  actual  possession  of 
the  cottages.  An  answer  in  the  negative  being  given,  the  plaintiff 
declined  concluding  the  sale,  and  shortly  afterwards  commenced  this  ac- 
tion against  the  defendant  for  the  alleged  breach  of  agreement.  Upon 
this  state  of  facts  his  lordship  directed  the  jury  to  consider  whether  they 
could  infer,  from  the  knowledge  of  the  plaintiff  that  the  cottages  were 
tenanted,  and  his  abstaining  from  making  any  objection  on  that  ground 
until  just  before  the  expiration  of  the  time  within  which  the  bargain  was 
to  be  concluded,  that  he  had  assented  to  receive  a  constructive  instead 
of  an  actual  delivery  of  possession,  by  looking  upon  the  occupation  of 
the  tenants  as  his  own.  Under  this  direction,  the  jury,  being  of  opinion 
that  the  •plaintiff's  conduct  amounted  to  a  trick  upon  the  defendant, 
found  for  the  defendant  upon  the  third  issue. 

Piatt  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection.  There  was  no  evidence  of  a  waiver  by  the  plaintiff  of 
that  part  of  the  agreement,  by  which  he  was  to  receive  actual  possession 
of  the  premises.  [Lord  Denman,  C.  J.  I  assumed  that  the  plaintiff 
knew  of  the  tenure  of  the  cottages,  and  there  was  no  requisition  by  him 
that  possession  of  them  should  be  given  up  until  a  quarter  before  twelve 
o'clock  at  night  of  the  day  on  which  the  agreement  was  to  be  performed. 
That  looked  very  much  like  keeping  back  the  objection  until  it  was  im- 
possible for  the  other  party  to  get  rid  of  it.  If  actual  possession  had 
been  required  before,  the  tenants  might  have  been  put  out  of  the  way 
by  an  agreement  with  them.  I  thought  it  was  for  the  jury  to  consider 
whether  the  plaintiff  had  not  assented  to  consider  the  possession  of  the 
tenants  as  his  own.]  This  was  a  written  agreement,  and  could  not  be 
varied  by  parol ;  Goss  v.  Lord  Nugent  5  Barn.  &  Adol.  58.  [Lord  Den- 
man, C.  J.  No  objection  was  made  at  the  time  to  receiving  the  evidence. 
I  think  you  are  too  late  with  this  objection.]  It  is  submitted  that  there 
was  no  evidence  of  such  an  agreement.  The  mere  silence  of  the  plaintiff 
up  to  a  quarter  before  twelve  o'clock,  was  the  only  circumstance  from 
which  it  could  even  be  inferred.  If  parol  evidence  of  such  an  agreement 
had  been  offered,  its  reception  would  have  been  objected  to.  And  surely 
an  inference  from  the  conduct  of  a  party  cannot  be  more  effectual  than 
direct  evidence.  [Lord  Denman,  C.  J.  When  I  put  it  to  the  jury  to 
consider  whether  the  conduct  of  the  party  did  not  show  that  he  had 
waived  an  actual  delivery  of  possession,  you  should  have  raised  the  ob- 
jection as  to  its  reception,  as  being  parol  evidence.]  There  was  no 
evidence  at  all  of  the  waiver.  There  was  a  mere  abstaining  from  de- 
maud  until  a  quarter  before  twelve,  which  was  consistent  with  an  honest 
intention.  The  valuation  and  accounts  were  not  settled  till  up  to  that 
moment.  The  jury  said,  that  they  considered  the  starting  of  that  ob- 
jection to  be  a  trick.  That  idea  was  inconsistent  with  the  supposition 
of  there  being  an  agreement  to  waive  it. 

Cur.  adv.  vult. 

On  a  subsequent  day  m  the  term, 

Lord  Denman,  C.  J.,  after  stating  the  pleadings  and  evidence,  said, 
— The  first  question  raised  upon  moving  for  the  new  trial  was,  whether 
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there  was  evidence  to  support  the  view  which  both  the  jury  and  myself 
took  at  the  trial ;  and  we  all  think  that  there  was  such  evidence. 

Another  question  was,  whether,  under  the  decision  in  Goss  v.  Lord 
Nugent,  the  evidence  was  admissible,  it  being  urged  that  it  was  evi- 
dence of  a  parol  agreement,  contradictory  of  a  written  agreement  which 
had  been  entered  into  by  the  parties.  This  objection,  it  is  to  be  observed, 
was  not  taken  at  the  trial;  but  we  are  of  opinion  that  this  case  does  not 
fall  within  the  principle  established  by  Goss  v.  Lord  Nugent.  The 
evidence  went  merely  to  show  the  intention  of  the  parties,  at  the  time 
of  entering  into  the  agreement,  that  the  delivery  of  possession  of  the 
cottages  should  be,  not  by  delivering  actual  possession  of  the  cottages, 
but  by  the  plaintiffs  considering  the  tenants  of  these  cottages  as  his 
tenants  from  the  time  of  completing  the  agreement. 

Rule  refused. 


In  the  Matter  of  a  Suit  in  the  Consistory  Court  of  Hereford,  between 
JOHN  BODENHAM,  ROBERT  LEWIS,  JOHN  ADCOCK  PHIL- 
LIPS,  and  WILLIAM  HAMAR,  Plaintiffs, 

and 
THOMAS  BOURKE  RICKETTS,  Esq.,  Defendant.— p.  170. 

Notwithstanding  53  Geo.  3,  c  127,  s.  7,  the  Ecclesiastical  Courts  have  original  jurisdiction  to 
enforce  the  payment  of  a  church  rate  under  10L,  where  the  validity  of  the  rate  is  questioned 
by  the  party  rated. 


MARTIN  v.  BURGE.— p.  201. 

A  verdict  for  3000/.  damages,  and  40*.  costs,  is  taken  by  consent,  subject  to  a  reference  of  the 
cause  and  all  matters  in  difference  between  the  parties.  An  award  directing  the  entering  of 
a  verdict  for  the  plaintiff,  and  the  payment  of  260/.  12*.  6rf.  from  the  defendant  to  the  plain* 
tiff,  but  not  expressly  stating  for  what  amount  the  verdict  was  to  be  entered,  U  bad  for  uncer* 
tainty. 

A  rule  nisi  to  set  aside  an  award,  need  not  be  moved  for  within  the  first  four  days  of  the  term 
next  after  the  publication  of  the  award,  (a) 

Bt  an  order  of  nisi  prius,  which  was  afterwards  made  a  rule  of  court, 
this  cause  and  all  matters  in  difference  between  the  parties  were  refer- 
red to  an  arbitrator,  a  nominal  verdict  for  3000/.  damages,  and  40*. 
costs,  having  first  been  entered  for  the  plaintiff.  By  the  terms  of  the 
order,  the  arbitrator  was  empowered  to  direct  that  a  verdict  should  be 
entered  for  the  plaintiff  or  the  defendant,  as  he  should  think  proper,  and 
to  determine  what  was  to  be  done  by  either  of  the  parties  respecting  the 
matters  in  dispute.  Each  party  was  to  pay  his  own  costs  of  the  cause 
and  the.  reference,  and  a  moiety  of  the  arbitrator's  charges. 

The  arbitrator  made  and  published  his  award  on  the  9th  December, 
1835,  by  which  he  directed  that  a  verdict  should  be  entered  for  the 
plaintiff,  and  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of 
260/.  12*.  6d. 

(p)  Upon  this  point  vide  Allenby  v.  Proudlock,  4  Dowl.  Prac  Ca.  54,  in  which  case  Cole- 
ridge, J.,  enters  very  fully  into  the  principle  and  rules  by  which  the  time  for  moving  to  set 
aside  an  award  is  limited. 
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On  a  day  subsequent  to  the  fourth  day  of  this  term,  the  defendant 
obtained  a  rule  nisi  to  set  aside  the  award  for  uncertainty. 

Plait  and  Channel  I  now  showed  cause.  The  award  is  certain.  The 
verdict  is  clearly  to  be  for  260/.  12$.  6d. 

The  applicant  not  having  moved  for  this  rule  within  the  first  four 
days  of  the  term  next  after  his  having  notice  of  the  award,  he  is  bound 
to  show  a  defect  apparent  on  the  face  of  the  award  itself.  [Little- 
dale,  J.  No  such  rule  as  that  which  has  been  alluded  to  existed  until 
many  years  after  I  had  been  called  to  the  bar.  Afterwards,  some  sort 
of  a  rule  to  that  effect  was  introduced ;  but  the  matter  rests  upon  the 
general  discretion  of  the  Court.]  Raws  thorn  v.  Arnold,  9  Dowl.  & 
Ryl.  556,  6  Barn.  &  Cressw.  629,  (13  E.  C.  L.  R.  286;)  ace.  Thompson 
v.  Jennings,  10  B.  Moore,  110,  (17  E.  C.  L.  R.  137 ;)  Bennett  v.  Skar- 
don,  5  Mann.  &  Ryl.  10,  (a)  shows  that  where  a  cause  is  referred  by 
order  of  nisi  prius,  a  motion  to  set  aside  the  award  must  be  made  with- 
in the  time  allowed  for  moving  for  a  new  trial ;  though  where  the  de- 
fect is  apparent  upon  the  face  of  the  award,  a  motion  may  be  made  to 
sfet  aside  a  judgment  founded  upon  such  irregular  award  after  that  time 
has  elapsed. 

Ogle,  contra.  By  the  order  of  nisi  prius,  authority  was  given  both 
over  the  verdict  and  over  all  matters  in  difference.  The  award,  after 
reciting  the  order,  directs  that  a  verdict  shall  be  entered  for  the  plaintiff, 
without  saying  for  what  amount ;  and  that  the  defendant  shall  pay  to 
the  plaintiff  260/.  12*.  6rf.  That  sum  must  clearly  be  taken  to  have 
been  awarded  in  respect  of  the  other  matters  in  difference,  independent 
of  those  which  formed  the  subject-matter  of  the  cause. 

Lord  Denman,  C.  J. — I  do  not  think  that  that  is  clear.  If  it  be  clear, 
then  there  can  be  no  doubt  that  the  award  is  not  uncertain.  The  cause 
being  called  on  for  trial  was  referred,  a  verdict  being  taken  by  consent 
for  the  plaintiff  for  3000/.,  (the  damages  laid  in  the  declaration,)  subject 
to  reduction  by  the  arbitrator.  Then  the  award  says  that  a  verdict 
shall  be  entered  for  the  plaintiff,  and  that  the  defendant  shall  pay  a  cer- 
tain sum  to  the  plaintiff.  It  would  seem  as  if  the  arbitrator  meant  to 
give  the  plaintiff  both  the  amount  of  the  verdict  and  a  sum  extra.  The 
award  appears  to  be  uncertain. 

Littledale,  J. — The  arbitrator  was  bound  td  state  for  what  precise 
amount  the  verdict  was  to  be  entered.  That  is  quite  clear.  It  might 
indeed  be  said  that  it  was  his  intention  that  it  should  be  entered  for 
260/.  12*.  6d.     But  that  is  a  mere  conjecture. 

The  other  Judges  concurring. 

Rule  absolute. 

(a)  So  in  Lyng  ▼.  Sutton,  E.  1836,  the  Court  of  C.  P.  discharged  a  rule  for  setting 
awai  \  on  the  ground  that  the  rule  had  been  moved  for  after  the  first  four  days  of  term. 
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ALCOCK  and  others  v.  TAYLOR.— p.  296. 

In  assumpsit  for  demurrage  upon  an  agreement  in  the  nature  of  a  charter-party,  non-compliance 
by  the  plaintiffs  with  the  provisions  of  3  &  4  W.  4,  c  62,  s.  108,  requiring  that  previously  to 
the  unlading  of  goods  carried  coastwise,  a  written  notice  of  the  ship's  arrival,  with  goods,  signed 
by  the  master,  shall  be  given  to  the  collector  or  controller  of  customs,  by  the  master,  owner, 
wharfinger,  or  agent  of  such  ship,  and  proper  documents  obtained,  should  be  specially  pleaded* 
and  cannot  be  set  up  as  a  defence  under  non  assumpsit 


MECHELEN  v.  WALLACE.— p.  316. 

A.  lets  to  B.  a  furnished  house,  at  a  certain  rent  payable  in  advance,  from  a  certain  future  day^ 
and  agrees  that  it  shall  be  furnished  suitably  for  a  school : — The  suitable  furnishing  of  tho^ 
house  is  a  condition  precedent  to  the  right  to  demand  the  rent. 
If  B.  enters,  and  the  house  is  not  so  furnished,  A.  cannot  distrein  for  the  rent 
Whether  a  verbal  representation  that  the  house  will  be  suitably  furnished,  forms  part  of  the  con- 
tract or  not,  is  a  question  for  the  jury. 

Trespass  for  breaking  and  entering  the  plaintifPs  house  and  taking 
away  his  goods.  Plea :  first,  not  guilty ;  secondly,  a  distress  for  rent, 
under  11  Geo.  2,  c.  19,  s.  21.  (a)  At  the  trial  before  Alderson,  B.,  at 
the  Gloucester  spring  assizes,  1836,  the  following  facts  appeared  : 

The  plaintiff  being  desirous  of  obtaining  a  house  where  his  wife 
might  keep  a  ladies'  school,  in  the  early  part  of  May,  1835,  entered  into 
a  treaty  with  Wood,  the  defendant's  house-agent,  to  become  the  tenant 
of  Laurel  Lodge,  furnished,  at  a  rent  of  170/.  per  annum,  the  tenancy  to 
commence  on  the  25th  of  the  month.     The  plaintiff  having  come  to 

(a)  Which  authorizes  landlord,  when  sued  in  trespass  for  a  distress,  to  plead  the  general 
and  give  the  special  matter  in  evidence,  or  to  plead  the  defence  specially. 
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Cheltenham  an  entire  stranger,  it  was  agreed  that  the  rent  should  be 
paid  in  advance,  by  four  equal  quarterly  payments.  The  tenancy  of 
Laurel  Lodge  not  beir.g  to  commence  till  the  25th  of  May,  the  defend- 
ant accommodated  the  plaintiff  in  the  mean  time  with  the  use  of  an 
adjoining  house,  which  also  belonged  to  her.  The  agent  pledged  hin»- 
self  that  Laurel  Lodge  should  be  furnished  in  a  manner  to  make  it  suit- 
ab  e  for  a  ladies'  school.  On  the  25th  day  of  the  month,  the  plaintiff 
took  possession  of  the  house,  under  the  verbal  contract  above  stated, 
and  on  the  26th  a  written  agreement  for  a  tenancy  was  tendered  to  him 
for  execution,  which  however  he  refused  to  sign.  On  the  same  day  he 
addressed  a  letter  to  Wood,  in  which  he  complained  that  that  person, 
upon  whose  honour  he  had  entirely  relied  in  taking  the  house,  had  not 
performed  his  stipulations ;  that  the  houso  was  indifferently  furnished, 
and  inadequately  to  the  rent  to  be  paid  for  it,  and  that  he  could  not  be 
expected  to  sign  any  agreement  until  the  house  was  properly  completed. 
The  rent  not  being  duly  paid,  in  November  following,  the  plaintiff  dis- 
treined  for  42/.  10$.,  being  the  sum  due  for  one  quarter,  and  for  this 
distress  the  present  action  was  brought.  The  learned  judge  directed  the 
jury  to  consider  whether  or  not  a  rent  certain  had  been  fixed  upon  be- 
tween the  parties,  telling  them  to  find  for  the  defendant,  'f  they  thought 
that  the  plaintiff  took  the  house  upon  the  terms  of  paying  170/.  per  an- 
num, and  was  contented  to  rely  upon  Wood's  honour  for  the  proper 
furnishing  of  the  house ;  for  the  plaintiff,  if  they  were  of  ophiion  that 
the  entry  was  but  provisional,  and  that  the  amount  of  rent  was  to  be 
determined  afterwards,  by  reference  to  the  quantity  and  quality  of  the 
furniture  supplied.     The  jury  having  found  for  the  plaintiff, 

Talfourd.  Serjt.,  in  pursuance  of  leave  reserved,  now  moved  for  a 
new  trial,  on  the  ground,  first,  of  misdirection  ;  secondly,  of  the  verdin 
being  against  evidence.  The  real  question  in  this  case  is,  whether  the 
defendant,  being  the  owner  of  the  premises  held  by  the  plaintiff,  had  a 
right  to  distrein  for  the  amount  of  rent  alleged  to  be  due  to  her.  That 
question  depended  upon  the  evidence  of  Wood,  who  negotiated  the 
agreement  between  the  parties. 

On  the  25th  of  May  the  plaintiff  took  possession  of  Laurel  Lodge, 
and  the  first  quarter's  rent  became  payable  immediately.  The  distress 
was  taketi  for  one  quarter's  rent  only.  To  defeat  the  case  set  up  by  the 
defendant,  it  was  contended  by  the  plaintiff,  that  as  the  house  was  to  be 
*let  furnished,  and  in  a  manner  suitable  for  a  ladies'  school,  the  bargain 
was  conditional,  and  that  the  condition  not  having  been  performed,  no 
.tenancy  ensued.  Complaints  were  made  that  the  furniture  was  not  of 
the  description  which  the  plaintiff  was  entitled  to  expect,  and  that  even 
such  as  it  was  it  was  incomplete.  The  question  therefore  arose,  whether 
the  bargain  was  conditional,  and  if  so,  whether  the  furniture  was  in- 
complete, and  of  a  description  inferior  to  what  the  plaintiff  had  a  right 
to  expect.  It  was  certainly  stated  by  Wood,  that  the  rent  was  to  be 
170/.  for  the  house  and  furniture,  and  that  the  house  was  to  be  com- 
pletely furnished,  suitably  for  a  school.  But  it  is  submitted  that  a 
failure  of  the  defendant  in  a  complete  performance  of  her  part  of  the 
agreement,  furnished  no  answer  to  her  right  to  distrein.  The  plaintiff 
has  already  commenced  an  action  against  her  for  the  non-performance 
of  her  stipulations.  The  evidence  was  clear  that  the  tenancy  was  to 
commence  on  the  25th  of  May,  and  that  the  first  quarter's  rent  became 
payable  immediately  upon  that  day.     It  is  impossible  to  contend  thai 
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the  furnishing  of  the  house  formed  a  condition  precedent  to  the  payment 
of  rent.  The  plaintiff  had  declared  that  he  relied  upon  the  honour  of 
Wood,  that  the  house  should  be  properly  furnished.  The  learned  judge 
at  the  trial  was  at  first  inclined  to  think  that  the  plaintiff's  case  furnished 
no  answer  to  the  defence,  and  that  it  was  the  subject  of  an  independent 
action  only.  The  plaintiff's  counsel  then  cited  Regnart  v.  Porter,  7 
Bingh.  451,  5  Moore  &  Pa.  370,  (20  E.  C.  L.  R.  194.)  There  a  tenant 
entered  under  an  agreement,  containing  stipulations  for  a  lease  at  a  fixed 
rent,  and  an  engagement  by  the  landlord  to  complete  the  house,  and 
make  it  fit  for  habitation.  The  premises  were  never  completed,  and  the 
tenant  never  paid  any  rent,  but  when  called  upon  to  do  so  said,  that  he 
was  ready  to  pay  what  was  due,  provided  the  house  were  completed, 
according  to  the  agreement,  and  an  allowance  made  to  him  for  the  ex- 
pense of  some  repairs.  The  Court  held,  that  as  the  agreement  itself  did 
not  constitute  a  tenancy,  and  there  was  no  proof  of  an  absolute  and  an 
unqualified  promise  to  pay  a  rent  certain,  the  landlord  was  not  entitled 
to  distrain.  That  case  is  distinguishable  from  the  present.  There  the 
acts  to  be  performed  by  the  landlord  constituted  a  condition  precedent 
to  the  payment  of  rent ;  they  were  to  be  done  previously  in  point  of 
time.  The  distinction  between  the  cases  where  the  performance  of  a 
particular  act  is  or  is  not  to  precede  the  enforcement  of  another,  is 
clearly  taken  by  Mr.  Serjt.  Williams,  in  his  notes  upon  Pordage  v. 
Cole,  1  Wms.  Saund.  319.  [Lord  Denman,  C.  J.  When  do  you  say 
that  the  furniture  ought  to  be  put  in  ?]  Upon  the  commencement  of  the 
tenancy.  The  plaintiff  was  in  possession  on  the  day  of  commencing  the 
tenancy.  [Lord  Denman,  C.  J.  It  is  very  improbable  that  the  plain- 
tiff should  have  made  an  absolute  bargain  for  the  payment  of  rent, 
whether  the  furniture  were  put  in  or  not.]  He  trusted  to  the  honour 
of  Wood.  [Lord  Denman,  C.  J.  That  is  the  question,  whether  he 
trusted  to  Wood's  honour,  or  made  it  a  condition  precedent.  His  letter 
to  Wood  only  contained  matter  of  reproach.] 

Patteson,  J. — I  do  not  see  how  you  are  to  separate  one  part  of  the 
agreement  from  the  other. 

Et  per  Curiam —  Rule  refused. 


-      LISTER  v.  LOBLEY  and  Others.— p.  340. 

Where  by  a  local  act  certain  trustees  are  empowered  to  take  and  use  lands,  &c,  for  the  purpose 
of  making  a  road,  "  making  or  tendering  satisfaction  to  the  owners  or  proprietors  of  all  private 
land*,  &c,  so  taken  and  used,  for  the  same  or  for  any  loss  or  damage  they  may  sustain  there- 
by,"— satisfaction  must  be  made  by  the  trustees,  not  to  the  owners  of  the  inheritance  only, 
but  to  all  persons  having  any  estate  or  interest  in  the  land,  who  may  sustain  loss  or  damage 
by  reason  of  the  lands  being  taken  and  used. 

Trespass  quare  clausum  fregit.  Plea :  justifying  under  the  trustees 
acting  under  5  &  6  Will.  4,  c.  xxxvi.,  intituled  "  An  Act  for  repairing 
and  maintaining  the  Road  from  the  Wellington-Bridge-Road,  in  the 
parish  of  Leeds,  to  Tong-Lane-End,  in  the  parish  of  Birstale,  and  other 
Roads  branching  therefrom,  and  for  making  and  maintaining  a  new 
Road  from  the  aforesaid  Road,  at  Swallow  Hill,  in  the  township  of 
Wortley,  to  Padsey,  all  in  the  West  Riding  of  the  county  of  York,"  and 
alleging  that  satisfaction  had  been  duly  tendered  to  the  owners  and  pro- 
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prietors  of  the  soil  of  the  locus  in  quo.  The  case  was  tried  at  the  last 
Yorkshire  assizes  before  Lord  Denman,  C.  J. 

By  5  &  6  Will.  4,  c.  xxxvi.,  s.  25,  the  trustees  are  authorized  to  make 
the  new  road  mentioned  in  the  title  of  the  act,  and  they  and  all  persons 
acting  under  their  authority  are  for  such  purpose  empowered  lo  enter 
upon  and  take  and  use  the  lands,  &c,  in  the  line  of  road  laid  down  in 
the  map  therein  mentioned,  and  also  to  take  andmse  or  pull  down  aud 
remove  the  houses,  &c,  mentioned  in  the  schedule  to  the  act,  any  law  or 
statute  to  the  contrary  notwithstanding,  "making  or  tendering  satisfac- 
tion to  the  owners  or  proprietors  of  all  private  lands,  houses,  buildings, 
tenements,  and  premises  so  taken  and  used  for  the  same,  or  for  any  loss 
or  damage  they  may  sustain  thereby."  The  locus  in  quo  was  iu  the 
line  of  road  laid  down  in  the  map,  and  was  entered  by  the  trustees  for 
the  purpose  of  making  the  new  road  mentioned  in  the  act,  compensation 
having  been  tendered  by  them  to  the  owner  of  the  reversion  only,  but 
no  satisfaction  having  been  made  or  tendered  to  the  plaintiff,  who  held 
the  property  for  a  term.  Under  these  circumstances,  the  plaintiff  con- 
tended that  the  entry  of  the  defendants  during  his  term  was  a  trespass, 
for  which  they  were  liablte  to  be  sued.  The  defendants,  on  the  other 
hand,  made  two  points :  first,  that  the  trustees  had  satisfied  the  requisi- 
tions of  the  act,  by  tendering  compensation  to  the  person  in  whom  the 
reversion  was  vested,  for  that  he  alone  was  "  the  owner  or  proprietor" 
of  the  land ;  and,  secondly,  that  the  trustees  or  their  agents  could  not  be 
deemed  trespassers,  but  that  if  they  entered  upon  lands  under  the  au- 
thority of  the  act,  without  first  making  or  tendering  the  compensation 
thereby  required,  the  parties  interested  in  the  land  were  left  to  their 
remedies  under  the  statute.  These  objections  were  overruled  by  the 
lord  chief  justice,  who,  foowever,  gave  the  defendants  leave  to  move  for 
a  nonsuit,  in  case  the  Court  should  think  the  objections  well  founded. 
Verdict  for  the  plaintiff. 

Cresswell  now  moved  for  a  nonsuit  or  a  new  trial.  By  the  25th 
section  of  the  act,  the  trustees  were  authorized  to  take  this  land,  "making 
or  tendering  satisfaction  to  the  owner  or  proprietor."  None  can  be  said 
to  be  the  owner  or  proprietor  of  land,  but  he  that  is  the  owner  of  the 
fee.  It  is  usual  in  acts  of  parliament  of  this  sort  to  add  "  or  other  per- 
sons interested  therein,"  or  words  to  that  effect ;  but  none  such  occurring 
in  this  instance,  the  trustees  must  pay  the  whole  of  the  compensation 
money  to  the  owner  of  the  fee,  and  the  remedy  of  persons  having  limited 
interests  in  the  land  must  be  against  such  owner  in  fee.  [Littledale,  J. 
According  to  your  argument,  if  the  owner  of  the  inheritance  had  let  to 
another  for  a  long  term  at  a  peppercorn  rent,  he  would  nevertheless  be 
entitled  to  receive  the  whole  compensation.]  It  certainly  goes  to  that 
extent;  but  that  extraordinary  consequence  follows  from  the  omission 
of  the  words  usually  inserted  to  meet  this  case.  [Coleridge.  J.  The 
words  "  or  other  person  interested  therein"  are  inserted  in  other  parts 
of  the  act.  By  sect.  28,  no  houses,  &c,  except  such  as  are  mentioned 
in  the  schedule,  are  to  be  taken  or  used  or  pulled  down  by  the  trustees, 
without  the  consent  in  writing  "  of  the  owner  or  proprietor  thereof,  or 
other  person  interested  therein."]  That  circumstance  favours  the  pre- 
sent argument.  [Littledale,  J.  In  an  action  for  tithes  under  2  &  3 
Ed.  6,  c.  1 3,  the  clergyman  declares  as  proprietor  of  the  tithes ;  yet  he 
has  no  fee.  Does  not  the  word  "proprietor"  mean  the  person  entitled 
for  the  time  being  ?    Does  not  the  plaintiff,  as  a  person  having  a  present 
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short  interest  in  the  land,  satisfy  the  terra  "proprietor?"]  In  the  caso 
of  tithes,  the  parsofc  may  declare  as  proprietor  of  the  tithes,  for  all  that 
is  claimed  in  such  case  is,  that  part  of  the  produce  of  the  land  in  the 
existing  year  which  should  have  been  set  out  as  tithes  for  the  incumbent. 
The  proprietor  of  land  must  be  the  person  to  whom  the  fee  belongs. 

The  motion  was  also  made  upon  the  second  point  taken  at  the  trial. 

Lord  Denman,  C.  J. — This  motion  for  a  nonsuit  is  made  upon  two 
points.  One  question  is,  whether  the  plaintiff  was  an  "owner  or  pro- 
prietor" of  the  land,  so  as  to  be  entitled  to  receive  compensation  from 
the  hands  of  the  trustees.  It  appeared  to  me  that  a  tenant  is  an  owner 
or  proprietor  for  such  purpose.  The  words  have  not  any  definite  legal 
meaning,  but  are  words  of  popular  import,  and  are  so  used.  The  owner 
of  the  fee,  and  the  owner  of  a  term  in  the  land,  are  each  of  them  an 
owner  of  the  land.  Certainly  a  strong  argument  arises  from  the  fact 
that  in  other  parts  of  the  act  a  distinction  is  impliedly  taken  between 
"  owners  or  proprietors"  of  the  land,  and  "  other  persons  interested 
therein  ;"  but  this  argument,  from  analogy  with  other  parts  of  an  act  of 
this  sort,  would  not  warrant  us  in  saying  that  the  owner  of  a  term  in 
the  laud,  was  not  an  "owner  or  proprietor"  within  the  meaning  of  the 
25th  section.  We  should  not  satisfy  the  meaning  of  the  words  of  that 
section  unless  we  held  that  a  termor  is  entitled  to  compensation  "  for 
any  loss  or  damage  which  he  may  sustain,"  by  reason  of  the  land  being 
taken  by  the  trustees. 

The  second  question  had  better  be  embodied  in  a  case.  Upon  that 
point  we  grant  a  rule  nisi,  unless  the  plaintiff  agrees  to  state  a  case. 

Littledale,  J. — The  words  of  the  25th  section  embrace  the  present 
complainant.  The  words  "  owner  or  proprietor"  are  not  legal  terms, 
but  words  of  common  parlance.  By  "owner"  is  not  necessarily  meant 
a  tenant  in  fee  simple ;  but  the  word  is  commonly  used  to  express, 
generally,  a  person  who  receives  beneficial  returns  from  the  land.  The 
tenant  in  fee  simple  may  have  scarcely  any  beneficial  interest  in  the 
land.  The  same  observations  apply  to  the  term  "  proprietor."  Neither 
of  the  words  has  any  necessary  strict  meaning.  In  the  case  of  an  action 
for  tithes,  the  common  form  of  declaring  is  to  state  that  the  plaintiff  is 
proprietor  of  the  tithes,  and  this  allegation  is  satisfied  by  showing  that 
the  plaintiff  has  a  lease  of  the  tithes.  Mr.  Cresswell  says,  that  in  that 
case  the  plaintiff  is  only  claiming  a  part  of  the  produce  of  the  land.  So 
it  may  be;  but  still  this  shows  that  the  word  "proprietor"  is  used  in 
different  senses.  Suppose  a  person  grants  a  lease  for  99  years,  reserving 
no  rent, — the  lessee  is  in  common  parlance  the  owner.  Any  person 
who  has  a  beneficial  interest  in  the  land  is  within  the  meaning  of  the 
words  of  this  enactment.  Those  words  are,  "making  or -tendering 
satisfaction  to  the  owners  or  proprietors  of  all  private  lands,  &c,  so 
taken  and  used  for  the  same,  or  for  any  loss  or  damage  they  may 
sustain  thereby,"  which  clearly  are  not  limited  to  the  owner  of  the  fee 
simple, — who  may  sustain  no  loss  or  damage  whatever. 

Patteson,  J. — I  entertain  no  doubt  that  the  words  of  the  25th  sec 
tion  include  tenants  and  all  persons  interested,  who  may  sustain  damage 
by  reason  of  the  land  being  taken  and  used  for  the  purposes  of  this  act 
No  sound  argument  arises  from  the  words  "  owners  or  proprietors"  be- 
ing used  in  a  different  sense  in  other  parts  of  the  act.  Contradictions 
and  inconsistencies  are  invariably  to  be  found  in  local  acts.  We  must 
endeavour  to  collect  the  general  meaning.     If  I  could  find  any  clause  in 
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the  act  which  gave  to  the  tenant  a  right  to  sue  the  owner  of  the  inherit 
ance,  there  would  be  a  strong  argument  in  favour  *Jf  the  construction 
sought  to  be  put  upon  these  words.  There  is  no  such  clause,  and  I  be- 
lieve that  at  law  the  tenant  would  have  no  remedy  at  all.  We  cannot 
say  that  the  legislature  intended  to  put  the  whole  compensation  into  the 
pocket  of  the  owner  of  the  fee,  when  there  is  a  lease  for  99  years,— 
leaving  no  remedy  to  the  tenant,  who  has  almost  the  whole  beneficial 
interest. 

Coleridge,  J. — I  disclaim  being  influenced  by  any  wish  to  avoid 
particular  inconvenience  in  this  case.  We  must  ascertain  what  is  the 
real  meaning  of  the  words.  This  is  not  a  general  act,  but  a  local  and 
private  act,  and  therefore  to  be  construed  against  the  party  obtaining  it 
Looking  at  the  words  accordingly,  I  think  that  any  person  having  an 
estate  Qr  interest  in  the  land,  who  is  injured  by  reason  of  the  land  being 
taken  or  used  for  the  purposes  of  the  act,  is  entitled  to  compensation. 

Upon  the  first  point :  Rule  refused. 

Upon  the  second  point ;  Rule  granted, 
unless  a  case  be  agreed  upon. 


The  KING  v.  The  Justices  of  OXFORDSHIRE.— p.  351.  (a) 

Held,  per  Coleridge,  J.,  in  the  Outer  Court,  that  under  4  &  5  W.  4,  c.  76,  a.  72,  an  applica- 
tion for  an  order  on  the  putative  father  of  a  bastard  child  need  not,  in  all  caaea,  he  made  to  the 
first  sessions  after  the  child  becomes  chargeable,  but  must  be  made  to  the  first  sessions  at  which 
it  can  be  made  with  effect 

(«)  The  editors  are  indebted  to  Mr.  Lumley  for  the  report  of  this  case. 


JOHN  SCOTT  and  two  others,  Executors  of  F.  SCOTT,  deceased,  v. 

BRIANT.— p.  381. 

In  sci.  fa.  by  executors  to  revive  a  judgment  obtained  by  the  testator,  all  who  are  named  execu- 
tors in  the  will  may  join,  though  one  only  have  proved. 
Executors  derive  their  title  from  the  will,  and  not  from  the  probate. 

Sci.  fa.  to  revive  a  judgment  obtained  by  the  testator  against  the  de- 
fendant. The  plaintiffs  made  profert  of  the  probate  in  the  usual  form,  (a) 
Plea  :  that  the  plaintiffs  were  not  executors,  &c,  in  manner  and  form, 
&c. ;  whereupon  issue  was  joined.  At  the  trial,  it  appeared  that  all  the 
plaintiffs  were  appointed  executors  in  and  by  the  will,  but  that  probate 
had  been  granted  to  John  Scott  alone,  with  a  reservation  of  "power  to 
the  others  to  come  in  and  prove.  Manuel  contended,  that  inasmuch  as 
probate  had  been  granted  to  one  of  the  plaintiffs  only,  the  plea  was  sus- 
tained by  the  evidence.  The  learned  judge  by  whom  the  cause  was 
tried,  thought  that  the  plaintiffs  were  rightly  joined,  and  that  the  issue 
ought  to  be  found  for  them.  Verdict  for  the  plaintiffs.  Mansel,  in  the 
following  term,  obtained  a  rule  nisi  to  arrest  the  judgment,  or  for  a 
nonsuit  or  new  trial. 

(a)  In  sci.  fa.  by  executors,  the  profert  of  probate  is  very  commonly  but  incongruously  inserted 
in  the  writ.  The  profert  should  be  made  in  the  declaration,  after  the  allegation  of  the  defendant's 
appearance. 
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B.  V.  Bu  hards  now  showed  cause.  In  an  action  by  executors,  all 
who  are  named  as  such  in  the  will  must  join,  though  some  have  not 
proved  the  will;  Brooks  v.  Stroud,  1  Salkeld,  3,  cited  In  1  Wms.  Saund. 
291  i ;  Walters  v.  Pfeil,  1  Moody  &  Malkin,  362,  and  if  they  do  not 
all  join,  the  defendant  may  plead  in  abatement ;  1  Wms.  Saunders, 
291  i;  but  where  they  are  sued  in  their  representative  characters, 
it  must  be  shown  that  they  have  all  acted.  The  plaintiffs  are  all  of 
them  executors  by  the  will,  though  one  only  has  proved. 

Mansel,  contra.  As  probate  was  granted  to  one  alone,  he  was  the 
proper  person  to  sue;  at  all  events  it  should  have  appeared  from  the 
profert  that  one  only  had  proved,  and  that  power  was  reserved  to  the 
others  to  come  in  and  prove.  [Lord  Denman,  C.  J.  In  Com.  Dig. 
Pleader,  (2  D  1,)  it  is  laid  down  absolutely,  that  in  an  action  by  execu- 
tors all  must  join,  though  some  do  not  prove  the  will,  but  refuse  before 
the  ordinary.]  The  plea  being  in  this  case,  that  the  plaintiffs  were  not 
executors,  they  should  have  been  prepared  to  show  a  complete  title  in 
all  of  them,  which  could  only  be  by  obtaining  probate  to  all.  These 
three  persons  jointly  had  no  right  to  bring  the  probate  into  Court. 

Lord  Denman,  C.  J. — There  is  nothing  at  all  in  this  argument.  The 
question  is  exactly  the  same,  although  issue  is  taken  upon  the  fact  of 
their  being  executors.  The  question  is,  whether  they  are  executors ; 
and  undoubtedly  they  are  so. 

Littledale,  J. — The  question  is  merely  whether  the  plaintiffs  are 
executors,  as  they  describe  themselves  in  the  sci.  fa.  It  appears  to  me 
that  they  are  so.  The  will  having  gone  into  the  Ecclesiastical  Court, 
and  having  been  there  recognised  by  the  granting  of  probate  to  one,  all 
who  are  named  in  it  as  executors  are  acknowledged  to  be  such.  In  Bro. 
Abr.  Executors,  pi.  27,  there  is  this  passage :  "  Debt  by  one  executor. 
The  defendant  says  that  there  is  another  executor  alive,  wherefore  he 
prays  judgment  of  the  writ.  The  plaintiff  says  that  he  is  discharged 
from  the  administration,  and  never  administered.  Nevertheless  the  writ 
was  quashed,  because  he  can  administer  when  he  pleases." 

Patteson,  J. — Upon  this  issue  the  matter  is  quite  clear.  The  fallacy 
of  the  argument  consists  in  supposing  that  executors  are  made  by  the 
probate,  whereas  they  are  created  by  the  will. 

Coleridge,  J.,  concurred. 

Rule  discharged. 


ICELY  v.  GREW.— p.  467. 

Where,  in  ft  contract  of  sale  entered  into  at  an  auction,  one  of  several  conditions  is,  that  if  th* 
purchaser  shall  fail  to  comply  with  any  of  the  conditions,  the  deposit  shall  be  forfeited  as  liqui 
dated  damages ;  such  condition  forms  no  qualification  of  the  general  promise  to  complete  the 
purchase. 

Therefore  upon  a  wrongful  abandonment  of  the  contract,  on  the  part  of  the  purchaser,  the  ven 
dor  may  recover  damages  ultra  the  forfeited  deposit;  and  is  not  bound  to  state  this  condition 
in  declaring  upon  the  contract 

Assumpsit.  The  declaration  stated,  that  the  lease  of  a  shop,  and  the 
good-will  belonging  to  it,  had  been  exposed  to  auction  for  the  plaintrff 
by  a  certain  person,  being  his  auctioneer  and  agent,  upon  the  following 
(amongst  other)  conditions  of  sale,  viz.: — That  the  highest  bidder  should 
be  the  purchaser ;  that  the  purchaser  should  pay  immediately  a  deposit 
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of  20/.  percent,  in  part  of  the  purchase,  and  sign  an  agreement  for  pay- 
ment of  the  remainder  on  or  before  the  25th  March,  1834 ;  and,  in  case 
of  further  delay  in  the  completion  of  the  purchase,  from  any  cause 
whatever,  the  purchaser  should  pay  5  per  cent,  interest  until  payment, 
or  the  vendor  should  be  entitled  to  the  rents,  at  his  option,  but  without 
prejudice  to  the  vendor's  rights  under  the  last  condition  ;  that  an  abstract 
of  the  vendor's  title,  commencing  with  the  lease  under  which  the  pre- 
mises were  held,  (a)  should  be  delivered  at  his  expense,  and  that  upon 
payment  of  the  purchase  money  the  purchaser  should  have  an  assign- 
ment from  the  vendor,  the  expense  whereof,  and  also.the  expense  of  all 
other  things  the  purchaser  might  require,  in  deduction  or  confirmation 
of  title,  should  be  borne  by  such  purchaser ;  that  all  outgoings  would 
be  cleared  up  to  Christmas-day  then  last ;  that  if  any  mistake  should 
,have  been  made  in  the  description  of  the  premises,  or  any  error  what- 
ever should  appear  in  the  particulars,  such  mistake  should  not  vitiate 
the  sale,  but  a  compensation  (to  be  ascertained  by  arbitration)  should  be 
given :  That  the  defendant  was  the  highest  bidder  for,  and  became  and 
was  declared  to  be  the  purchaser  of  the  premises,  at  the  sum  of  7/.;  and 
that  thereupon  in  consideration,  &c,  the  defendant  promised  to  perform 
and  fulfil  every  thing  in  the  said  conditions  of  sale  on  his  part,  as  such 
purchaser,  to  be  performed  and  fulfilled ;  and  although  the  defendant,  in 
part  performance  of  the  conditions,  did  pay  down  1/.  10s.  as  a  deposit, 
and  in  part  payment  of  the  purchase  money,  and  did  sign  an  agreement 
for  the  payment  of  the  remainder  thereof,  on  or  before  the  25th  March, 
1834,  pursuant  to  the  conditions;  and  although  the  plaintiff  did,  at  his 
expense,  within  a  reasonable  time,  deliver  to  the  defendant  an  abstract 
of  his  title  to  the  premises,  commencing  as  in  the  conditions  mentioned ; 
and  although  all  outgoings  in  respect  of  the  premises  were  duly  cleared 
up  to  Christmas-day  next  preceding  the  sale ;  and  although  he  the  plain- 
tiff, before  and  on  the  said  25th  March,  1834,  was  always  ready  and 
willing  to  make,  and  did  make  appear  to  the  defendant  a  good  title,  so 
as  to  enable  him  to  assign  the  residue  of  the  term  in  the  premises  to  the 
defendant,  and  to  execute  proper  assignments  thereof  to  the  defendant, 
and  on  the  day  and  year  last  aforesaid  offered  to  assign  to  the  defend- 
ant, and  to  give  him  possession  upon  payment  of  the  remainder  of  the 
purchase  money ;  yet  the  defendant  would  not,  on  or  before  the  said  25th 
March,  1834,  on  having  such  good  title  as  aforesaid,  or  at  any  other 
time,  pay  to  the  plaintiff  the  remainder  of  the  purchase  money,  or  any 
part  thereof,  but  wholly  refused  so  to  do,  and  wholly  refused  then  or  at 
any  other  time  to  complete  the  said  purchase,  or  to  accept  the  assign- 
ment of  the  said  premises  to  him,  or  the  possession  thereof.  By  means 
whereof  the  plaintiff  hath  not  only  lost  all  benefit  and  advantage  which 
he  might  and  otherwise  would  have  derived  from  the  completion  of  the 
said  purchase,  but  hath  incurred  great  charges  and  expenses  in  and 
about  the  sale,  and  in  and  about  preparing  an  abstract  of  his  title  to  the 
premises,  and  otherwise  in  relation  thereto,  and  has  been  obliged  to  shut 
up  the  premises,  and  has  lost  the  good-will. 

(a)  But  for  this  qualification  the  vendee  would  have  been  entitled  to  inspect  the  title  of  the 
lessor,  in  order  to  ascertain  whether  he  had  sufficient  estate  or  power  to  create  the  terra.  See 
Purvis  \..Rayer,  9  Price,  488,  520;  Devere/l  v.  Lord  Bolton,  18  Ves.  508,  512;  Filde*  t. 
Honker,  2  Meriv.  424 ;  Fane  v.  Spencer,  lb.  430,  n.;  Ogihie  v.  Foljambe,  3  Mer.  53 ;  Knatch- 
bull  v.  Grueber,  lb.  137;  Sprait  v.  Jeffery,  5  Mann.  &  Ryl.  188,  and  10  Barn.  &  Crew.  249; 
(21  E.  C.  L.  R.  C4;)  Souter  v.  Drake,  ante,  vol.  iii.  40;  5  Barn.  <fc  Adol.  992,  (27  E.CL 
R.250.> 


ti  Nevile  &  Manning,  467.  647 

Plea :  non  assumpsit. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  London  sittings  after 
Michaelmas  term,  1834,  the  facts  stated  in  the  declaration  were  proved, 
and  the  conditions  of  sale  were  put  in.  In  addition  to  the  conditions 
set  out,  there  was  (amongst  others  that  were  not  material)  the  following: 
— "  Lastly,  If  the  purchaser  shall  neglect  or  fail  to  comply  with  any  of 
the  above  conditions,  the  deposit  shall  be  forfeited,  as  liquidated  da- 
mages, to  be  retained  by  the  vendors,  who  shall  be  at  full  liberty  to  re- 
scind the  contract,  and  resell  the  lot  either  by  public  or  private  sale, 
without  the  necessity  of  previously  tendering  a  conveyance  thereof  to 
the  defaulter ;  and  the  deficiency,  if  any,  by  the  second  sale,  together 
with  allcharges  attending  the  same,  shall  be  made  good  by  the  defaulter." 
It  was  objected,  that,  under  the  above  conditions  of  sale,  the  deposit  of 
20l.  per  cent,  was  to  be  retained  by  the  vendor  as  liquidated  damages, 
and  in  full  satisfaction  for  a  breach  of  the  conditions  by  non-completion 
of  the  purchase ;  and  that  the  last  condition  was  a  material  qualification 
of  the  contract,  and  ought,  therefore,  to  have  been  stated  in  the  declara- 
tion. His  lordship  overruled  the  objections,  and  the  plaintiff  had  a  ver- 
dict, damages  8/.  (a)  In  the  following  term,  Addison,  in  pursuance 
of  leave  reserved,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defend- 
ant or  for  a  nonsuit. 

(«)  It  does  not  appear  whether,  in  assessing  damages  to  this  amount,  the  jury  gave  credit  foi 
the  sum  received  as  a  deposit  But  it  would  seem  that  upon  the  entire  damages  sustained  by 
the  vendor  being  ascertained,  the  purchaser  would  he  entitled  to  have  the  amount  of  the  deposit 
recouped  from  such  entire  damages ;  as  otherwise,  the  vendor  either  would  be  twice  recompensed 
for  that  part  of  the  breach  of  contract  which  corresponded  with  a  breach  of  the  conditions,  or 
would  receive  a  positive  bonus  in  that  which  the  parties  treated  merely  as  a  liquidated  indemni- 
fication. 

Where  in  an  assise  of  rent  it  was  pleaded  and  found  that  the  demandant  had  disseised  the 
tenant  of  the  land,  the  value  of  the  land,  during  the  disseisin,  was  recouped  out  of  the  damages 
assessed  for  the  arrears  of  the  rent ;  8  Ass.  fo.  20,  pi.  37. 

So,  where,  after  the  death  of  the  husband,  a  stranger  entered  by  abatement  (qu.  by  disseisin, 
as  the  heir  appears  not  to  have  been  entitled1)  and  endowed  the  wife, — in  an  assise  against  the 
abator  and  the  wife,  by  the  feoffee  of  the  husband,  the  demandant  recovered  two  thirds  and 
damages  against  the  abator,  but  the  wife  retained  her  third,  (which  hnd  been  assigned  to  her 
without  collusion.)  and  one  third  part  of  the  damages  was  recouped.     12  Ass.  fo.  35,  pi.  20 

So  in  a  case  where  the  Prior  of  St.  John  of  Jerusalem  in  England  recovered  in  assise,  the 
jury  assessed  no  damages,  because  they  found  that  the  tenant  bad  built  and  repaired.  14  Ass. 
fo.  41,  pi.  12. 

Where  A.  leased  to  8.  for  life,  and  afterwards  disseised  B.,  who  brought  an  assise  of  novel 
disseisin  against  A.,  it  was  held  that  the  rent  which  occurred  during  the  disseisin  ought  to  he 
recouped  from  the  damages,  but  not  that  which  had  occurred  before  the  disseisin.  T.  9  E.  3,  fo. 
8,  pi.  21 ;  S.  P.  per  Reeve  arguendo,  T.  4  H.  7,  fo.  11. 

So  in  assise,  in  the  King's  Bench,  for  house  and  land  at  Stepney,  the  jury  found  only  40*. 
damages  because  the  houses  were  well  sustained,  and  the  land  had  been  sown.  P.  24  E.  3,  fo. 
49,  pi.  35.  (The  finding  of  the  jury  assumed  that  the  emblements  would  belong  to  the  demand- 
ant And  as  the  Court  acquiesced  in  the  view  taken  by  the  jury,  this  case  is  cited  by  Lord 
Brooke  as  an  authority  to  show  that  upon  a  judgment  in  assise  the"  demandant  is  entitled  to  em- 
blements.    Emblements,  pi.  1 1.) 

Where,  in  an  assise  of  land,  the  demandant  recovered  the  land,  but  the  tenant  showed  ihat 
he  had  a  rent  charge  issuing  out  of  the  land,  (or  a  right  of  common  over  it,)  the  value  of  such 
rent  charge  (or  common)  was  recouped  out  of  the  damages  to  be  recovered  in  the  assise.  Fits. 
Abr.M.  3  H.  6,  tiL  Damage,  pi.  18.     And  see  Sands  v.  Peckham,  M.  4  H.  7,  fo.  14. 

So  in  Dyer  26,  it  is  said,  "  If  a  man  disseise  me  of  land,  out  of  which  a  rent  charge  is  issu  • 
ing,  which  has  been  in  arrear  for  several  years,  and  the  disseisor  pay  these  arrears,  if  (I)  the  dis- 
seisee recover  in  assise,  the  rent  paid  by  the  disseisor  shall  be  recouped  in  the  damages.  Arid 
see  Warner's  Case,  M.  33  H.  6,  fo.  4,  pi  23;  Coulter's  Case,  5  Co.  Rep.  30  b,  third  resolution ; 
Ireland  v.  Coulter,  Cro.  Eliz.  631. 

So  an  executor  dt  son  tort,  if  sued  in  trover  by  the  rightful  executor,  cannot  plead  payment  of 
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Sir  TV.  TV.  Follett  now  showed  cause,  and  contended,  that  the  who*e 
contract  being  broken,  the  plaintiff  had  a  right  to  sue  for  general 
damages. 

Addison,  contra.  This  condition  ought  to  have  been  stated  in  the 
declaration ;  it  forms  a  material  qualification  of  the  contract,  and  there- 
fore the  omission  to  set  it  out  creates  a  variance,  which  may  be  taken 
advantage  of  under  uon  assumpsit,  because  the  plaintiff  fails  to  prove  a 
contract  such  as  that  laid  in  the  declaration.  If  the  Court  be  of  opinion 
that  the  condition  forms  a  material  qualification  of  the  contract,  the  de- 
fendant is  entitled  to  a  nonsuit. 

But  it  is  submitted  also,  that  the  defendant  is  entitled  to  have  the  ver- 
dict entered  for  him.  Tne  effect  of  the  condition  is,  in  fact,  to  limit  the 
damages  for  a  breach  of  the  contract,  to  the  amount  of  the  deposit  paid. 
If  a  carrier  gives  notice  that  he  will  not  be  liable  to  a  greater  extent 
than  51.,  and  a  party  seeing  the  notice  employs  the  carrier  to  carry 
goods  of  greater  value,  the  damages  are,  in  case  of  a  loss  of  the  goods, 
limited  to  51. ;  Clarke  v.  Gray,  6  East,  564,  2  Smith,  622.  [Patte- 
son,  J.  The  breach  stated  in  this  declaration  is  not  in  terms  a  breach 
of  any  of  the  conditions :  it  is  a  breach  of  the  contract.  The  object  of 
this  condition  seems  to  be  to  secure  the  performance  of  the  particular 
things  specified  in  the  other  conditions.] — The  whole  contract  arises 
from  the  party's  being  the  highest  bidder,  upon  those  conditions.  The 
highest  bidder  is,  by  the  conditions,  to  be  the  purchaser.  The  breach 
stated  is  a  breach  of  that  condition. 

.  Lord  Denman,  C.  J. — It  is  not  meant,  by  this  condition,  that  the  de- 
posit shall  be  regarded  as  liquidated  damages  as  against  a  party  who 
breaks  off  altogether.  It  is  intended  to  be  so  only  in  case  of  a  breach 
of  any  of  the  particular  conditions. 

Littledale. — I  think  that  the  plaintiff  is  entitled  fo  sue  the  defendant 
for  general  damages. 

Et  per  Curiam.  Rule  discharged. 

debts  of  the  testator  to  the  value  of  the  goods  converted ;  or  that  he  has  given  the  goods  to  credit- 
ors in  satisfaction  of  their  debts,  inasmuch  as  against  the  rightful  executor  he  has  no  authority  so 
to  do ;  yet  he  may  have  the  benefit  of  these  payments  by  way  afrecouper.  Whitehall  v.  Squire. 
Carthew,  103.  And  see  Mountfordv.  Gibxm,  4  East,  441,  1  Smith,  129;  KUt  v.  Atkinson,  2 
Campb.  63 ;  Bamftn-d  v.  Harris,  1  Staik.  N.  P.  C.  343,  (2  E.  C.  L.  R.  419 ;)  U  Loir  v.  Bri* 
tow.  4  Campb.  134. 

Formerly  there  could  l>e  no  deduction  by  way  of  reeouper  unless  (he  subject-matter  of  reeouper 
were  found  by  the  verdict  Bro.  Abr.  tit.  Damages,  pi.  7.  And  see  Ibid.  pi.  94,  96,  99.  But  in 
Plevin  v.  HenshaN,  10  Bingh.  24  ;  3  Moore  and  Scott,  402,  (25  E.  C.  L.  R.  17,)  2  Dowl.  P. 
O.  743.  it  was  held  by  the  Court  of  C.  P.  that  where  a  verdict  in  trover  has  been  obtained  against 
a  party,  who  has  since  been  compelled  to  pay  rent  due  from  the  plaintiff  in  respect  of  the  premise* 
where  the  goods  were  taken,  the  execution  upon  the  judgment  in  trover  may  be  limited  to  the 
excexs  of  the  verdict  beyond  the  amount  of  rent  puid,  on  an  application  in  the  nature  of  an 
uudita  querel&. 


CARTER  and  Another  v.  SMITH.— p.  480. 

A  deed  of  separation,  in  which,  after  reciting  that  differences  subsisted  between  the  husband  and 
wife,  and  that  they  had  agreed  to  live  apart,  and  that  the  husband  had  agreed  to  give  to  trus- 
tees for  the  benefit  of  the  wife  a  life  annuity  for  her  separate  maintenance,  it  was  witnessed, 
that  in  consideration  of  10*.  paid  by  each  of  the  trustees  to  the  husband,  and  of  the  covenant* 
thereinafter  contained,  the  husband  granted  to  the  trustees  a  life  annuity  of  200£  for  the  bene- 
fit of  the  wife,  and  in  which  there  were  (amongst  others)  a  covenant  by  the  trustee*  lo  in 
Jemnify  the  husband  from  the  debts  of  the  wife,  need  not  be  inrolled  under  53  Geo.  3,  c 
141,8.2. 
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DIMES  v.  ARDEN.— p.  494. 

Where  a  lord  of  a  manor  bound  by  tenure  to  repair,  has  repaired  a  bridge,  he  may,  in  an  action 
of  assumpsit,  recover  contribution  from  a  person  who  holds  lands  which  were  parcel  of  the 
demesnes  at  any  time  whilst  the  manor  was  so  charged,  in  proportion  to  the  value  of  the  lands 
so  held. 

A  survey  taken  by  commission  from  the  Crown,  when  seised  of  a  manor,  is  admissible  evidence 
to  show  what  were  the  demesne  lands  of  the  manor  at  that  time. 


CHARLES  SCHOFIELD,  and  ELIZABETH,  his  Wife,  Administra- 
trix, &c,  of  LANE,  deceased,  v.  CORBETT.— p.  527. 

A  debt  from  the  testator  cannot  be  set  off  in  an  action  for  money  had  and  received  to  the  use 

of  the  plaintiff  as  executor. 

Assumpsit.  The  declaration  stated  that  the  defendant  was  indebted 
to  Charles  Schofield,  and  Elizabeth,  his  wife,  as  administratrix  (with 
the  will  annexed)  of  Thomas  Lane,  deceased,  in  80/.,  for  money  re- 
ceived by  the  defendant,  for  the  use  of  the  said  Charles,  and  Elizabeth, 
his  wife,  as  administratrix  as  aforesaid,  and  in  80/.  for  money  found  to 
be  due  from  the  defendant,  to  the  said  Charles,  and  Elizabeth,  his  wife, 
as  administratrix  as  aforesaid,  on  an  account  stated  between  the  said 
defendant,  and  Charles  and  Elizabeth,  as  administratrix  as  aforesaid : 
And  that  the  defendant  promised  the  said  Charles  and  Elizabeth,  as 
administratrix  as  aforesaid,  to  pay  them,  &c. 

Plea ;  first,  non  assumpsit ;  secondly,  a  set-off  of  a  debt  due  from  the 
testator,  Thomas  Lane,  in  his  life-time^ 

Special  demurrer  to  the  second  plea,  stating  for  cause  that  it  appears 
from  the  said  declaration  that  the  plaintiffs  seek  to  recover  in  this  action 
moneys  accruing  due  to  them  the  said  Charles,  and  Elizabeth,  his  wife, 
as  administratrix  as  aforesaid,  after  the  death  of  the  said  Thomas  Lane, 
and  found  the  said  action  on  the  breaches  of  promise  in  that  behalf 
made  to  them  the  said  Charles,  and  Elizabeth,  his  wife,  as  administra- 
trix as  aforesaid,  after  the  death  of  the  said  Thomas  Lane ;  and  yet  the 
defendant  hath  in  and  by  his  last  plea  attempted  to  set  off  against  such 
moneys,  and  damages,  and  causes  of  action,  alleged  debts  stated  to  have 
been  contracted  by  the  said  Thomas  Lane  in  his  life-time,  and  which 
cannot  be  set  off  against  the  moneys,  damages,  and  causes  of  action 
mentioned  in  the  declaration.     Joinder  in  demurrer. 

Ball,  in  support  of  the  demurrer,  referred  to  Shtpmanv.  Thompson, 
Wilies,  103  ;  Kilvington  v.  Stevenson,  Willes,  264,  in  notis ;  Teget- 
tneyer  and  another,  executors,  v.  Lumley,  Willes,  264,  in  notis,  and 
was  stopped  by  Lord  Denman,  C.  J.,  who  asked  Sir  William  Follett 
if  he  could  get  over  these  authorities. 

Sir  W.  IV.  Follett,  in  support  of  the  plea.  This  is  an  action  for  mo- 
ney had  and  received,  which  may  have  belonged  to  the  testator  in  his 
life-time,  and  is  therefore  distinguishable  from  Kilvington  v.  Stevenson, 
which  was  an  action  by  an  executor  for  goods  sold  by  him  after  the 
death  of  the  testator,  there  being  in  that  case  an  immediate  contract 
with  the  executor  himself;  and  from  the  case  of  Tegetmeyerv.  Lumley, 
which  was  covenant  for  rent  accrued  due  after  the  testator's  death, 
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[Patteson,  J.  The  words  of  the  act  of  parliament,  2  Geo.  2,  c.  2z,  s. 
13,  are,  "  where  there  are  mutual  debts  between  the  plaintiff  and  de- 
fendant, or,  if  either  party  sue  or  be  sued  as  executor  or  ad  mil  list  ra  tor, 
where  there  are  mutual  debts  between  the  testator  or  intestate  and 
either  party,  one  debt  may  be  set  against  the  other,"  &c.  Here  the 
debt  claimed  does  not  appear  to  be  a  debt  due  to  the  testator.  The  ad- 
ministratrix here  says  that  the  defendant  has  had  and  received  money 
to  her  use.  Lord  Denman,  C.  J.  There  was  no  debt  due  from  the 
defendant  to  the  intestate,  as  far  as  we  know  from  this  record.]  It  must 
be  taken  that  the  plaintiffs  were  bound  to  sue  in  their  representative 
character ;  and  a  debt  due  to  them  in  that  character  only,  must,  it  is 
submitted,  come  within  the  meaning  of  the  enactment.  The  money 
recovered  would  be  assets  in  the  hands  of  the  plaintiffs.  [Patteson,  J. 
In  that  respect  the  case  does  not  differ  from  Shipman  v.  Thompson.] 
Et  per  Curiam.  Judgment  for  the  plaintiff,  (a) 

(a)  And  see  Whitaker  v.  Rush,  Ambler,  407;  Harvey  v.  Wood,  fi  Madd.  459 ;  Cole  ▼.  Lot- 
trtll,  1  Younge  &  Jerv.  180 ;  Tucker  v.  Tucker,  ant*:*,  vol.  i.  477,  4  Barn.  <5r  Adol.  745,  (24  E. 
C.  L.  R.  151;)  Borutigh  v.  Moss,  5  Mann.  &  Ryl.  296;  Duckworth  v.  Alston,  1  Met*.  & 
Welsby,  411 ;  Braithwaite  v.  Cotrman,  ante,  vol.  iv.  654;  Met  v.  Tomlinson,  ante,  vol.  ▼.  624. 
As  to  the  form  of  pleading,  see  Gibson  or  Gilson  v.  Bell,  2  Scott,  721,  1  Hodges,  136  ;  Duncan 
▼.  Grant,  1  Crompt.  M.  &  R.  383,  4  Tyrwh.  818,  2  Dowl.  P.  C.  683;  Cousins  v.  P addon.  2 
Crompt.  M.  Sc  R.  547.  5  Tyrwh.  535,  4  Dowl.  P.  C.  488,  1  Gale,  305;  Graham  v.  Partridge, 
1  Mees.  &  Webb.  395. 

As  to  the  law  of  set-off  in  cases  of  bankruptcy,  see  Marsh  v.  Chambers,  2  Slra.  1234 ;  JUdotU 
v.  Broigh,  Cowp.  133;  Dickson  v.  Evans,  6  T.  R.  57;  Thomnson  v.  Frert,  10  East,  424; 
Belcher  v.  Lloyd,  10  Bingh.  310,  (25  E.  C.  L.  R.  145,)  3  Moore  &  Scott,  822;  Croom  v. 
MeaUy,  2  Bingh.  N.  C.  138,  (29  E.  C.  L.  R.  285.) 


The  KING  v.  The  Inhabitants  of  OLDLAND.— p.  529. 

A  poor  person  legally  settled  in  the  parish  of  A.,  who  having  come  into  the  parish  of  B.  animo 
morandi,  there  meets  with  an  accident,  such  as  to  make  it  dangerous  actually  to  remove  him, 
or  even  to  take  him  before  a  justice  to  be  examined  as  to  his  settlement,  and  becomes  charge- 
able in  consequence  thereof,  cannot  be  regarded  as  casual  poor ,-  and  an  order  for  his  removal 
may  be  made  and  suspended  under  35  Geo.  3,  c  101,8.  I  &  2. 

And  such  order  being  so  made  and  suspended,  the  parish  of  A.  is  bound  to  pay  to  the  officers  of 
the  parish  of  B.  expenses  incurred  by  them  in  curing  and  maintaining  the  pauper  during  the 
suspension  of  the  order  of  removal. 

But  if  such  poor  person  had  not  come  into  the  parish  of  B.,  animo  morandi,  he  would  have  < 
within  the  description  of  carnal  poor,  and  would  not  have  been  removable. 

So,  if  the  poor  person  (e.  g.  a  foreigner)  had  no  settlement  elsewhere.    Semble. 
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Sixth  Year  of  the  Reign  of  William  IV.— 1836. 


The  KING  v.  The  Inhabitants  of  WISTOW.— p.  567. 

A  com  rent  given  by  an  act  for  inclosing  lands  and  extinguishing  tithes  to  the  rector  in  lieu  of 
tithes,  is  rateable  to  the  relief  of  the  poor,  unless  there  be  an  express  clause  of  exemption. 

Where,  therefore,  a  commissioner  appointed  under  such  an  act  is  directed  to  ascertain  the  yeaily 
value  of  all  the  tithes,  moduses,  &c,  and  in  making  such  valuation,  the  tithes  of  all  lands  aie 
"  to  be  deemed  equal  in  value  to  one-fifth  part  of  the  annual  net  value  of  such  lands,"  and  a 
corn  rent  equal  to  the  value  of  the  tithes  is  to  be  settled  and  charged  in  due  proportions  upon 
the  lands,  and  to  be  payable  to  the  rector  by  the  occupiers  of  the  lands.  The  rector  is  liable  to 
be  rated  in  respect  of  such  corn  rent. 


LAKE  v.  RUFFLE.— p.  684. 

To  a  plea  of  coverture  in  the  plaintiff,  she  cannot  reply  that  at  the  time  of  the  promise  declared 
on  her  husband  had  been  absent  seven  years,  and  that  during  that  period  he  was  not  known, 
nor  is  he  now  known,  by  the  plaintiff  to  be  alive. 

Assumpsit  by  payee  against  maker  of  a  promissory  note.  Plea . 
that  the  plaintiff,  at  the  time  of  the  making  of  the  note,  was  and  still  is 
the  wife  of  one  Simon  Lake.  Replication:  that  the  said  Simon  Lake, 
in  that  plea  mentioned,  had  been  and  was  continually  absent  from  the 
plaintiff  for  the  space  of  seven  years  next  before  the  making  and  de- 
livery.of  the  note  and  the  making  of  the  defendant's  promise,  and  had 
not  been  and  was  not  known  by  the  plaintiff  to  be  living  within  that 
time ;  and  that  the  said  Simon,  at  the  time  of  making  and  delivering 
the  note  and  making  the  promise,  was,  and  from  thence  continually 
hitherto  has  been,  and  still  is  absent  from  the  plaintiff,  and  has  not  been 
known  by  the  plaintiff  to  be  living  within  that  time,  and  is  not  now 
known  by  her  to  be  living :  Verification. 

Special  demurrer,  for  the  following  causes:  that  the  plaintiff,  instead 
of  pleading  that  her  husband  is  dead,  pleads  circumstances  from  which 
she  wishes  a  legal  presumption  of  that  death  to  be  raised,  and  so  the 
replication  is  argumentative ;  and  that  in  pleading  the  circumstances, 
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the  plaintiff  has  pleaded  them  insufficiently  for  the  purpose,  by  reason 
that  she  only  states  her  own  want  of  knowledge  of  her  husband's  being 
alive,  and  not  that  there  was  such  want  of  knowledge  generally. 

Joinder  in  demurrer. 

G.  T.  White  appeared  in  support  of  the  demurrer ;  but  the  Court 
called  upon 

Espinasse,  contra.  The  replication  is  good.  Instates  facts,  the  legal 
inference  from  which  is,  that  the  plaintiff,  at  the  time  of  the  making  of 
the  promise,  was  no  longer  covert,  (a) 

Lord  Denman,  C.  J. — There  is  no  ground  for  saying  that  it  is  a  good 
answer,  in  point  of  law,  to  the  plea  of  the  coverture,  that  the  husband 
has  been  absent  and  not  heard  of  for  seven  years.  This  replication  states 
the  evidence,  from  which  an  answer,  in  fact,  is  sought  to  be  inferred. 

FA  per  Curiam. —  Judgment  for  the  defendant. 

(a)  Quaere,  whether  the  facts  stated  lead  to  any  other  inference  than  that  the  plaintiff  may 
have  been  dispunishable  for  remarrying. 


The  Reverend  VERE  JOHN  ALSTON,  Clerk,  v.  BENJAMIN 
ATLAY.— p.  686. 

The  sale  of  the  advowson  of  a  church  which  is  full,  is  not  simoniacal  by  reason  of  the  incum- 
bency being  at  the  time  of  sale  voidable  at  the  election  of  the  patron. 
And  a  conveyance  under  such  sale  will  pass  the  right  of  immediate  presentation. 


PAINTER  v.  The  LIVERPOOL  NEW  GAS  AND  COKE 
COMPANY.— p.  736. 

An  act,  incorporating  a  gas  company,  enacts,  that  in  case  any  party  who  shall  contract  with  the 
Company  for  gas,  shall  neglect,  after  ten  days  after  demand  made,  to  pay  the  gas  rente,  such 
rents  may  be  recovered  by  the  Company  by  warrant  under  the  hand  and  seal  of  a  justice  of 
the  peace,  and  that  it  shall  be  lawful  for  the  Company,  with  such  warrant,  to  levy  the  sums 
so  due  and  owing  as  aforesaid  by  distress  and  sale. 

Held, — first,  that  the  granting  of  the  warrant  was  a  judicial,  and  not  merely  a  ministerial  act; 
and  that  therefore  a  magistrate  could  not  issue  a  warrant  without  a  previous  summons. 

Secondly,  that  although  an  officer  executing  such  a  warrant  might  justify  under  it,  yet  that  the 
Company  who  procured  the  warrant,  and  interfered  in  the  execution  of  it,  could  not. 

Semblr,  that  in  no  case  can  a  magistrate  issue  a  warrant  of  distress  in  the  nature  of  an  execution, 
without  previously  summoning  the  party  whose  goods  are  to  be  distrained,  in  order  that  be 
may  have  an  opportunity  of  being  heard. 

Sembk,  that  the  22  Geo.  2,  c.  223,  s.  1, — which  enacts,  that  in  all  cases  where  any  justice  of 
the  peace  shall  be  required,  by  any  act  of  parliament,  to  issue  a  warrant  of  distress  for  levying 
any  penalty  or  sum,  the  justice  may  by  such  warrant  order  the  goods  so  to  be  distrained  to  be 
sold  within  a  time  therein  limited,  so  as  such  time  be  not  less  than  four  or  more  than  eight 
days, — applies  only  where  the  granting  of  the  warrant  is  a  judicial  act. 

Trover  for  certain  coaches,  harness,  and  horses.  Plea,  that  after  the 
passing  of  an  act  of  parliament,  made  4  Geo.  4,  for  lighting  with  oil 
gas  the  town  of  Liverpool,  and  certain  places  adjacent  thereto,  (a)  the 

(a)  The  71st  section  of  this  act  was  as  follows: — "That  in  case  any  party  or  parties,  who 
shall  contract  with  the  Company,  or  agree  to  take,  use,  or  enjoy  the  benefit  of  the  «?id  gas, 
shall  refuse  or  neglect,  after  the  space  of  ten  days  after  demand  made,  or  left  in  writing  at  the 
place  or  places  of  abode,  or  business  of  such  party  or  parties,  to  pay  the  rents  or  sum  or  sums  of 
money  then  due  for  such  ga»  to  the  Company,  it  shall  be  lawful  for  the  Company  to  cause  the 
pipe  or  pipes  furnishing  such  gas,  and  communicating  with  any  main  or  mains,  pipe  or  pipes, 
or  other  works,  and  whether  such  pipe  or  pipes  shall  be  the  prope^v  of  the  Company  or  other- 
wise, to  be  cut  off,  or  in  any  other  manner  separated  from  the  main  or  mains,  pipe  or  pipes,  or 
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|,  •      iaintiff  was  indebted  to  the  defendants  in  VZl.  18.?.  for  gas  supplied  by 
/  '    *     le  defendants  to  the  plaintiff;  that  one  W.  H.  Parkinson,  being  a  coi- 
'  "l  A'  :  -jctor  of  and  acting  under  the  authority  of  the  defendants,  lefrtt  demand 
.  (        a  writing  at  the  place  of  business  of  the  plaintiff,  and  required  him  to 
''•'  '-'-  >ay  to  tlie  defendants  12/.  18*.;  that  more  than  ten  days  afterwards, 
Parkinson  preferred  a  complaint  against  the  plaintiff  for  the  premises 
:""'  ^  iforesaid,  before  J.  A.?-then  being  one  of  His  Majesty's  justices  of  the 
•'f">  -  peace  for  the  comity  of  Lancaster,  who  thereupon  made  a  warrant  un- 
der his  hand  and  seal,  directed  to  the  sub»bailiffs,  head  constables,  and 
'  '•  -  '".-assistant  constables  in  and  for  the  borough  of  Liverpool,  and  also  to  the 
'•'    said  William  Henry  Parkinson  and  John  Hanipson,  and  their  assist- 
*  \  7  ants,  and  thereby  then  authorized  and  commanded  them,  every  or  any 
'.  :>  * .    of  them,  that  upon  the  goods  and  chattels  of  the  said  plaintiff  they 
:./     should  levy  the  sum  of  12/.  18*.;  for  that  he  being  a  person  who  had 
.«r*i»:..  contracted  with  the  defendants  to  take  the  benefit  of  the  gas  from  the 
defendants,  did  refuse  and  neglect,  after  the  demand  left  in  writing  at 
the  place  of  business  of  the  plaintiff,  to  wit,  on  the  11th  day  of  Novem- 
ber, a.  d.  1S34,  to  pay  the  sum  of  12/.  18.9.,  being  the  rent  due  to  the 
r  ■_■■  defendants  from  the  plaintiff,  for  gas  consumed  by  the  plaintiff;  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  whereof 
the  plaintiff  was  duly  convicted,  and  for  levying  thereof  they  were  to 
«.    seize,  take,  and  carry  away  the  said  goods  and  chattels;  and  if  in  five 
days  after  such  seizure,  the  said  sum  of  12/.  18.y.,  together  with  the  rea- 
''^     sonable  charges  of  taking  and  keeping  the  same  goods  and  chattels, 
should  not  be  paid,  then  (after  the  expiration  of  the  said  five  days)  they 
were  to  make  sale  thereof,  or  of  so  much  thereof  as  should  be  sufficient 
,s,y     to  levy  the  said  sum  of  12/.  18$.,  and  after  the  levying  thereof,  if  any 
overplus  should  remain  of  the  said  goods  and  chattels,  or  of  the  money 
arising  by  sale  thereof,  they  were  to  render  such  overplus  to  the  plain- 
tiff, the  reasonable  charges  of  taking,  keeping  and  selling  the  said  goods 
and  chattels,  being  out  of  the  said  overplus  money  first  deducted;  but 
in  case  sufficient  distress  could  not  be  found,  then  and  in  such  case  they, 
by  a  return  to  the  said  warrant,  were  forthwith  to  certify  the  same  to 
the  said  justice;  and  that  Parkinson,  acting  under  the  authority  of  the 
defendants,  did  seize,  take,  and  carry  away,  under  and  by  virtue  of  the 
warrant,  the  goods  and  chattels  mentioned  in  the  declaration,  and  after- 
wards sold  the  same. 

works  with  which  the  game  shall  communicate,  and  to  cause  such  gas  to  be  stopped  from  run- 
ning or  issuing  through  the  same,  and  that  the  rent  or  rents,  sum  or  sums  of  money  then  due 
from  any  such  party  or  parties  to  the  Company  for  such  gas,  as  also  any  other  rent  or  rents, 
sum  or  sums  of  money  due  and  owing  to  the  Company  for  gas  supplied  by  them  to  any  person 
or  pcrton*,  shall  and  may  be  recovered  by  the  Company  or  their  clerk,  or  superintendent,  or  any 
person  or  persons  acting  under  their  authority,  by  warrant  under  the  hand  and  seal  of  any  jus* 
tice  of  the  peace  for  the  town  of  Liverpool  or  county  of  Lancaster,  (as  the  case  may  require;)  and 
it  shall  be  lawful  for  the  Company,  or  their  clerk  or  superintendent,  or  any  person  or  persons 
acting  under  their  authority,  with  such  warrant  to  levy  the  said  sum  or  sums  so  due  and  owing 
as  aforesaid,  by  distress  and  sale  of  the  goods  and  chattels  of  the  party  or  parties  so  neglecting  or 
refusing  to  pay  the  same,  rendering  the  overplus  (if  any)  to  such  party  or  parties,  after  deduct- 
ing the  necessary  charges  of  such  distress  and  sale,  or  the  same  may  be  recovered  in  the  Borough 
Court  of  Liverpool,  or  in  any  of  His  Majesty's  Courts  of  Record  in  England. 

"  That  any  body  or  bodies  corporate  or  collegiate,  or  any  other  person  or  persons  whatsoever, 
thinking  himself,  herself,  or  themselves  aggrieved  by  any  rule,  bye-law,  or  order  of  the  Company, 
or  any  thing  done  in  pursuance  thereof,  or  by  the  order  or  determination  of  any  justice  or  jus- 
tices of  the  peace,  in  pursuance  of  this  act,  may,  within  four  calendar  months  after  the  cause  of 
complaint  shall  have  arisen,  appeal  to  the  justices  of  the  peace  at  the  General  Quarter  Session* 
of  the  Peace  to  he  held  in  and  for  the  said  borough  or  county." 
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Replication,  that  the  plaintiff  was  not  at  any  time,  before  the  saidJ, 
A.  made  the  said  warrant,  summoned  or  warned  to  answer  the  saj. 
complaint^f  Parkinson  for  the  said  supposed  debt,  before  J.  A.  or  irs 
other  of  His  Majesty's  justices  of  the  peace ;  nor  did  he  before  thra 
have  notice  of  such  complaint,  nor  did  he  appear  before  the  said  J.  A* 
or  any  other  of  His  Majesty's  justices  of  the  peace,  or  any  otficer  •:: 
person  whatever,  authorized  or  empowered  to  hear  the  said  complain. 
to  answer  the  said-complaint. 

Rejoinder,  that  the  gas  so  supplied  by  the  defendants  to  the  j>laintias 
was  supplied  subsequently  to  the  passing  of  the  said  act  of  4  Geo.  4. 

Demurrer,  and  joinder  in  demurrer,  (a) 

Wight  man,  in  support  of  the  demurrer.     The  plaintiff  ought  to  hare 
been  summoned  before  a  warrant  was  issued.     In  all  cases  where  i 
statute  is  contravened,  the  offender  should  be  summoned  before  he  i* 
convicted;  Rex  v.  Justices  of  Stafford,  (31  E.  C.  L.  R.  203.)     The 
71st  section  of  the  act  gives  the  Company  power  to  recover  the  reirf 
due  for  gas  by  this  summary  proceeding  before  a  magistrate,  and  ub* 
by'  action.     If  the  Company  had  adopted  the  latter  course,  the  party 
would  have  had  an  opportunity  of  pleading  any  matter  of  excuse  he 
might  have  for  not  complying  with  the  demand.     The  legislature  obri- 
ously  intended  that  the  party  should  have  the  same  opportunity  of  beius 
heard,  whatever   mode  of  proceeding  the   Company  adopted.     The 
party  may  have  had  a  sufficient  answer  to  the  demand.     [Littledale, 
J.     He  may  have  paid  the  money,  or  none  may  have  been  due,  yet  h? 
has  had  no  opportunity  of  being  heard.     Patteson,  J.     By  the  73*J 
section,  an  appeal  is  given  against  the  order  and  determination  of  the 
justices.     If  there  is  to  be  a  determination  the  party  should  be  heard.  { *) 
If  the  order  is  a  ministerial  act,  there  is  no  appeal  against  it.]      This  act 
does  not  give  greater  power  than  43  Eliz.  c.  2.     The  fourth  section  o\ 
that  act  provides,  that  the  overseers  may  levy  "as  well  the  said  sums 
of  money  and  all  arrearages  of  every  one  that  shall  refuse  to  contribute 
according  as  they  shall  be  assessed,  by  distress  and  sale  of  the  offender's 
goods."     It  has  been  decided,  that  before  a  distress  warrant  is  issued 
under  this  statute,  the  party  must  be  summoned.     [Lord  Dexmax,  C. 
J.     The  words  in  this  statute  are  different  from  those  in  the  43  Eliz. 
You  can  therefore  only  resort  to  the  general  principle.]     In  Re*  v. 
Benn,6  T.  R.  108,  Lord  Kenyon  laid  down  this  general  rule:  UA 
summons  must  precede  a  warrant  of  distress,  which  is  in  the  nature  of 
an  execution.     On  the  summons  the  party  may  show  a  sufficient  reason 
to  the  magistrates  why  a  warrant  of  distress  should  not  issue  ;  as,  for 
instance,  that  he  has  already  paid  the  assessment  to  one  of  the  parish 
officers,  who  has  not  accounted  for  it.     But  it  is  an  invariable  maxim 
of  our  law,  that  no  man  shall  be  punished  before  he  has  an  opportunity 
of  being  heard ;  whereas  if  a  warrant  of  distress  were  to  be  issued 

(a)  The  note  of  the  point  to  he  argued  was  as  follows : — The  main  point  for  argument  in  thi* 
case  is,  whether  or  not,  before  granting  the  warrant  set  forth  in  the  pleadings,  the  plaintiff  ought 
not  to  have  been  summoned  or  warned  to  appear  before  the  magistrate  to  answer  the  complaint, 
or  to  have  appeared  before  him.  The  plaintiff  contends  that  he  ought  to  have  been,  and  that 
therefore  the  warrant  and  proceedings  under  it  were  illegal.  The  defendants  contend  that  they 
demanded  the  rent  pursuant  to  the  7 1st  section  of  the  4  Geo.  4,  and  that  their  proceedings  were 
regular  without  any  summons,  no  summons  being  required  by  the  act  or  otherwise,  and  that  at 
all  events  no  action  is  maintainable  under  these  circumstances. 

(b)  Vide  Cox  v.  Coleridge,  I  Barn.  &  Cress.  37 ;  2  Dowl.  <&  Ryl.  86,  (8  E.  C.  L.  R.  20 ;) 
Rex  v  Whateley,  4  Man.  <&  Ryl.  437  n.,  438  n.;  Daubney  ▼.  Cooper,  10  Barn.  &  Ores*.  33? 
5  Man,  A:  Ryl.  314,  (21  E.  C.  L.  R.  64.) 
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ul1  l'  without  any  previous  summons,  the  party  would  have  no  opportunity 
"' [j  '-■  of  showing  cause  why  the  execution  should  not  be  awarded  against 
■•'  hini.(<z)  [Patteson,  J.  Several  penalties  are  imposed  bf  the  act, 
recoverable  by  summary  conviction.  Accordingly  it  must  be  contended 
on  the  other  side  that  every  one  of  those  penalties  may  be  recovered  by 
I'V'.'  a  warrant  without  a  summons.]  The  argument  on  the  part  of  the 
•'■^:  defendants  will  be,  that  because  the  act  does  not  in  terms  require  a 
summons  to  be  issued,  therefore  it  is  not  necessary.  [Littledale,  J. 
.r>  Under  the  Malicious  Trespass  Act,  (7  &  8  Geo.  4,  c.  30,  s.  24,)  there 
J./;        may,  in  one  case,  be  a  warrant  without  a  summons,  but  that  is  in  the 

nature  of  a  criminal  proceeding. 
.',;'."" .  Cowling,  (with  whom  was  Ogle,)  contra.    'The  argument  in  support 

l  >  of  the  demurrer  amounts  to  this, — that  a  summons  must  in  all  cases  be 
i .v., ,  taken  out  before  a  distress  warraut  can  issue,  unless  the  statute  expressly 
L. [[  directs  the  contrary;  and,  secondly,  that  the  subsequent  proceedings 
r>         are  altogether  void. 

Assuming  for  the  present  that  a  summons  ought  to  have  issued,  the 
warrant  was  not  void,  but  only  erroneous,  as  the  magistrate  had  juris- 
m         diction,  and  a  party  would  be  justified  in  acting  under  the  warrant. 
This  is  laid  down  in  the  Marshahea  Case,  10  Co.  Rep.  68  b,  and  in 
Webb  Y.Batchelour,  1  Ventr.  273,  S.  C.  Freeman,  390,  447,  488.     In 
,  the  latter  case,  a  distress  warrant  had  issued  under  22  Car.  2,  c.  12, 

■'u-        for  a  sum  of  money  for  not  repairing  the  highway.     By  that  statute 
justices  are  authorized  on  complaint,  if  the  party  charged  have  no  rea- 
I  sonable  excuse,  to  issue  their  warrant,  so  that  by  the  express  words  of 

,  the  statute  it  was  necessary  to  issue  a  summons,  yet  the  Court  held,  that 

although  no  summons  had  been  issued,  the^arty  was  justified  in  acting 
under  the  warrant.      It  has  been  suggested,  that  if  the  party  had  been 
summoned,  he  might  have  given  some  excuse  or  reason  why  he  had 
t  not  satisfied  the  demand.     It  is  not  to  be  assumed  that  he  had  any  ex- 

cuse, but  that  suggestion  may  be  answered  in  the  words  of  Hale,  C.  J., 
in  Webb  v.  Batchelour.  "  You  might  have  gone  to  the  justice,  though, 
after  the  distress,  before  it  was  sold,  if  you  had  any  excuse."  In  the 
present  case,  four  days  intervened  between  the  distress  and  the  sale,  and 
chis  was  done  in  pursuance  of  the  27  Geo.  2,  c.  20.  {b)   In  that  interval, 

(a)  No  action  lies  upon  the  judgment  of  a  colonial  court,  if  the  defendant  was  never  served 
with  process,  and  had  no  opportunity  of  defending  the  suit;  notwithstanding  that,  hy  the  prac- 
tice of  such  court,  plaintifls  are  authorized  to  proceed  upon  a  return  of  *•  service,  by  nailing  a 
copy  of  the  declaration  to  the  court-house-door. '  Buchanan  v.  Ranker,  1  Carapb.  63.  So,  to 
entitle  a  defendant  to  avail  himself  of  a  payment  made  by  him,  as  garnishee  in  a  foreign  attach- 
ment in  a  colonial  court,  it  must  be  shown  that  the  now  plaintiff  was  summoned  to  appear  in 
the  court,  or  at  least  that  he  once  resided  within  the  jurisdiction.  Cavan  v.  Stewart,  1  Stark. 
N.  P.  C.  625.  And  see  Ryun  v.  Simpwn,  10  Mod.  345 ;  Rex  v.  Hale,  6  Dowl.  &  Ryl.  84  ; 
Rex  v.  Camming,  8  Dowl.  &  Ryl.  344;  Fisher  v.  Lane,  3  Wils.  297,  and  2  W.  Bla.  834; 
M'Daniel  v.  Hughes,  3  East,  367.  But  if  a  summons  be  awarded  against  the  defendant,  a 
return  of  non  est  inventus  et  nihil  habet,  is  sufficient  ground  to  support  a  foreign  attachment, 
and  it  is  not  necessary  that  the  defendant  should  lie  actually  summoned.  See  Harrington  v. 
Macmorris,  5  Taunt  228,  (1  E.  C.  L.  R.88;)  and  see  TurhiWs  Case,  1  Wms.  Saund.  67  n. 

(A)  Which,  after  reciting  that  by  many  acts  of  parliament  justices  of  the  peace  are  empowered 
to  issue  warrants  for  the  distress  and  sale  of  goods  and  chattels,  but  the  charges  of  distraining, 
keeping,  and  sale  of  such  goods  and  chattels  are  not  provided  for  in  all  the  said  acts,  nor  is  there 
a  time  in  all  cases  limited  for  the  sale  thereof,  whereby  inconveniences  have  arisen  ;  for  remedy 
thereof,  enacts,  "That  in  all  cases  where  any  justice  or  justices  of  the  peace  is  or  are.  or  shall  be 
required  or  empowerrd,  by  any  act  or  acts  now  in  force,  or  hereafter  to  be  made,  to  issue  a  war- 
rant of  distress  for  the  levying  of  any  penalty  inflicted,  or  any  sum  of  money  directed  to  be  paid 
by  or  in  consequence  of  such  act  or  acts,  it  shall  be  lawful  for  the  justice  or  justices,  granting 
such  warrant  therein,  to  order  and  direct  the  goods  and  chattels  so  to  be  distrained,  to  be  sold  ant1 
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the  party  might  apply  to  the  justice.  [Littledale,  J.  How  could 
the  justice  have  relieved  the  plaintiff,  if  he  had  applied  to  him?]  He 
might  have  ordered  a  restoration  of  the  goods.  The  plaintiff  has  in  truth 
sustained  no  injury,  as  it  must  be  taken  that  he  owed  the  money.  Even 
if  he  has  sustained  an  injury,  he  has  mistaken  his  remedy.  His  proper 
remedy  was  an  action  on  the  case  against  the  Company,  for  causing  a 
warrant  to  be  issued  without  a  previous  summons.  Where  a  conviction 
has  been  obtained  without  the  issuing  of  a  summons,  this  Court  will  set 
it  aside,  and  they  will  not  compel  magistrates  by  mandamus  to  issue  a 
warrant  without  first  issuing  a  summons ;  but  if  a  warrant  has  actually 
issued  without  a  summons,  the  party  executing  it  is  not  a  trespasser. 
In  Regina  v.  Dyer,  6  Mod.  41,  Powell,  J.,  said,  "That  if  an  action 
were  brought  against  an  officer  in  execution  of  this  conviction,  it  would 
not  lie  ;  for  an  erroneous  conviction  would  justify  him."  In  Jicktrlty 
v.  Parkinson,  3  Maule  &  Seltv.  411,  the  judge  had  jurisdiction  over  the 
subject-matter,  but  the  process  issued  against  the  plaintiff  was  void.  It 
was  held  that  the  party  acting  bona  fide  under  the  warrant  was  justi- 
fied. [Patteson,  J.  This  is  not  an  action  against  the  party  executing 
the  warrant,  but  it  is  against  the  Company,  who  procured  the  warrant.] 
The  only  conversion  in  this  case  was  the  sale,  and  that  was  made  under 
the  warrant. 

The  magistrates  were  not  bound  to  issue  a  summons  before  granting 
their  warrant.  This  Court  will  not  grant  a  mandamus  to  compel  ma- 
gistrates to  issue  a  warrant  without  having  previously  issued  a  sum- 
mons; but  the  cases  on  this  subject  go  no  further  than  that.  A 
distinction  has  already  been  pointed  out  between  the  cases  on  43  Eliz. 
c.  2,  and  those  on  the  present  act.  Under  the  latter  the  magistrates  act 
only  ministerially,  like  commissioners  of  bankrupt.  The  intention  of  the 
legislature  was,  that  the  Company  should  have  the  same  remedy  by 
distress  agaiust  the  consumers  of  their  gas,  as  a  landlord  has  against  his 
tenant.  The  hardship  is  not  greater  in  that  case  than  in  this.  In  the 
very  section  which  gives  the  power  of  applying  for  a  warrant,  the 
word  "  rent"  is  used.  In  all  probability  the  legislature  required  that  an 
application  should  be  made  to  a  justice  of  the  peace  for  a  warrant  of 
distress,  rather  than  that  the  Company  themselves  should  distrain  with- 
out a  warrant,  to  avoid  breaches  of  the  peace.  It  is  said  that  the  war- 
rant might  be  issued  after  the  party  had  paid ;  but  so  it  may  also  be 
said  that  a  landlord  might  distrain  for  rent  after  it  had  been  paid.  If 
the  landlord  did  so,  the  tenant  would  have  his  remedy  by  action,  and  in 
the  present  case  the  consumer  may  maintain  an  action  if  the  Company 
improperly  obtain  a  warrant.  [Patteson,  J.  The  warrant  has  given 
five  days  for  payment]  That  is  by  reason  of  the  stat.  27  Geo.  2,  c.  20. 
[Patteson,  J.  That  statute  does  not  apply  where  the  magistrate  merely 
acts  ministerially.  The  local  act  does  not  limit  any  time.  The  magis- 
trate therefore  exercises  his  discretion  in  this  respect  against  the  parties 
obtaining  the  warrant.  Can  it  be  said  that  the  magistrate  acts  minis- 
terially, when  throughout  he  appears  to  act  judicially  ?]  If  the  jus- 
tice acted  judicially,  the  want  of  a  summons  is  merely  an  error,  and  the 
party  'executing  the  warrant  is  justified.      If  the  justice  acted  ministe- 

dUposrd  -jf  within  a  certain  time  to  be  limited  in  such  warrant,  so  as  Mich  time  be  not  less  than 
four  dnys,  or  more  than  eight  days,  unless  the  penalty,  or  sum  of  money  for  which  such  distress 
shall  be  made,  together  with  the  reasonable  charges  of  taking  and  keeping  such  distress,  be 
sooner  paid." 
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rially,  he  was  not  bound  to  summon.     If  an  inferior  court  having  juris- 
diction proceeds  inverse  orditie,  and  issues  a  capias  before  issuing 
summons,  the  proceeding  is  not  void,  but  only  erroneous,  and  no  action 
can  be  maintained  for  false  imprisonment  against  the  party  acting  uikW 
the  capias. 

Wightman,  in  reply.  The  warrant  in  this  case  is  bad  on  the  face  of 
it,  and  shows  an  excess  of  jurisdiction.  Even  as  to  ollicers  executing 
a  warrant,  if  it  be  bad  on  the  face  of  it,  they  are  liable  to  an  action ; 
Groom  v.  Forrester,  5  Maule  &  Selw.  514.  If  a  plaintiff- causes  a  void 
process  to  be  issued,  under  which  a  party  is  arrested,  he  is  liable  to  an 
action  /or  false  imprisonment ;  Parsons  v.  Lloyd,  3  VV.  Bla.  645.  The 
defendants  in  this  case  are  not  the  persons  executing  a  warrant,  but 
they  are  the  persons  procuring  it.  [Patteson,  J.  Was  the  summons 
set  out  in  the  warrant  in  IVebb  v.  Batchelour  ?]  The  remedy  given  to 
the  Company  in  such  a  case  as  this,  is  said  to  be  like  that  which  a  land- 
lord has  against  his  tenant  for  rent ;  but  the  remedy  hi  this  case  is  more 
summary,  because  the  distress  may  be  instantly  sold;  and  this  distress, 
being  in  the  nature  of  an  execution,  would  not  be  replevisable. 

Cowling.  It  does  not  appear  that  any  summons  was  mentioned  in 
the  warrant  in  Webb  v.  Batchelour,  but  if  there  had  been  it  is  imma- 
terial, for  it  is  said  by  La  whence,  J.,  in  Welch  v.  Nash,  8  East,  403, 
"that  the  justices  cannot  give  themselves  jurisdiction  in  a  particular 
case,  by  finding  that  as  a  fact  which  is  not  the  fact." 

Lord  Denman,  C.  J. — The  first  question  is,  whether  the  warrant,  as 
set  out  in  the  plea,  is  so  far  good  as  to  justify  any  person  who  acted 
under  it.  It  is  supposed  to  be  a  good  warrant  under  the  provisions  of 
the  71st  section  of  the  local  act,  and  on  this  point  it  becomes  necessary 
for  us  to  consider,  on  general  principles,  whether  magistrates,  author- 
ized by  statute  to  grant  a  warrant,  by  way  of  execution,  may  issue 
that  warrant  without  previously  summoning  the  party  against  whom 
the  process  is  awarded.  This  has  not  yet  been  decided  in  any  case,  for 
although  Lord  Kenton  gives  an  opinion  upon  it  in  Rex  v.  Benn,  6  T. 
R.  198,  yet  it  was  not  necessary  to  the  decision  in  that  case.  Consider- 
ing the  subject  of  the  warrant  in  the  present  case,  I  am  of  opinion  that 
no  warrant  ought  to  have  been  issued  until  the  party  had  been  sum- 
moned. The  warrant  states  that  the  plaintiff  is  convicted  of  having 
contracted  with  the  defendants  for  a  supply  of  gas  from  them,  and  of 
having  refused,  after  demand  made  in  writing,  to  pay  the  rent  due  to 
them  for  gas  consumed  by  him.  The  act  authorizes  the  issuing  of  a 
warrant,  if  the  party  should  refuse  or  neglect  to  pay.  The  terms  of  the 
act  and  of  the  warrant,  referring,  as  it  does,  to  a  conviction,  make  it 
evident  that  the  party  ought  to  have  been  summoned,  that  he  might 
have  an  opportunity  of  showing  that  nothing  was  due,  or  that  he  had 
not  refused  to  pay,  or  that  he  had  an  excuse  for  not  paying.  We  are 
called  upon  by  general  principles  to  declare  that  this  warrant  is  illegal, 
because  the  party  had  not  an  opportunity  of  showing  why  he  ought  not 
to  be  convicted.  It  is  certainly  quite  possible  that  a  warrant  may  be 
illegal,  and  yet  that  a  party  may  be  justified  in  executing  it.  A  war- 
rant is  a  justification  to  officers,  because  they  are  not  the  judges  of  the 
legality  of  the  process  which  they  are  called  upon  to  execute.  .  On  this 
principle,  acts  of  parliament  have  been  very  properly  passed  for  their 
protection.  It  would  be  absurd  that  an  officer  required  to  execute  a 
warrant,  should   have  to  consider  whether  or  not  it  was  regularly 
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issued.  But  that  excuse  does  not  apply  in  this  case.  This  is  not  the 
case  of  a  constable  who  has  acted  under  a  warrant,  and  pleads  it  as  a 
justification.  It  is  not  the  clerk  of  the  Company,  but  the  Company 
themselves,  who  justify  under  the  warrant ;  for  the  plea  states  that 
Parkinson,  the  clerk  of  the  Company,  acting  under  their  authority  and 
by  their  command,  took  the  goods  by  virtue  of  the  warrant.  We  are 
therefore  forced  to  consider,  not  whether  the  officer,  but  whether  the 
party,  who  has  set  the  whole  proceeding  in  motion,  is  justified  under 
the  warrant.  Webb  v.  Batchelour,  1  Ventr.  273,  does  not  apply.  That 
case  merely  decides  that  an  officer  is  not  liable  to  an  action  for  execut- 
ing a  warrant  which  is  irregular.  Gwinne  v.  Poole,  2  Lutwyche,  S35, 
1560,  is  the  same  in  principle.  The  officer  in  such  a  case  is  justified, 
for  otherwise,  as  was  observed  by  Hale,  C.  J.,  in  Webb  v.  Batchelour, 
and  which  observation  Powell,  J.,  alludes  to  in  Gwinne  v.  Poole,  it 
would  be  making  the  constable  more  knowing  than  the  justice.  If  a 
third  party  chooses,  for  his  own  benefit  and  advantage,  to  interfere  and 
take  upon  himself  to  execute  a  writ,  he  must  take  care  and  see  that  it 
is  a  valid  process.  The  defendants  in  this  case  have  caused  a  warrant 
to  be  issued,  and  they  have  taken  upon  themselves  to  interfere  in  the 
execution  of  that  warrant.  They  have  failed  to  make  out  that  the 
warrant  is  legal,  and  therefore  there  must  be  judgment  against  them. 

Littledale,  J. — I  am  of  opinion  that  in  point  of  law,  in  this  case,  a 
summons  was  necessary  before  the  issuing  of  a  warrant.  This  case  is 
like  Hex  v.  Benn,  which  was  decided  upon  the  statute  of  Elizabeth. 
The  words  of  that  statute  are,  "that  the  overseers,  by  warrant,  may 
levy  the  arrears  of  every  one  who  shall  refuse  to  contribute  according 
as  they  shall  be  assessed."  It  may  perhaps  be  urged  that  that  decision 
is  not  applicable,  because  here  the  act  says  nothing  about  a  refusal  to 
pay.  But  in  the  latter  part  of  the  71st  section,  it  is  said  that  the  Com- 
pany may  with  such  warrant  levy  the  said  sums  of  money  by  distress 
and  sale  of  the  goods  and  chattels  of  the  party  or  parties  so  neglecting 
or  refusing  to  pay  the  same.  I  alluded,  in  the  course  of  the  argument, 
to  the  proceeding  under  the  Malicious  Trespass  Act,  (7  &  8  Geo.  3,  c. 
30 :)  that  may,  however,  be  considered  in  the  nature  of  a  criminal  pro- 
ceeding, and  as  a  proceeding  to  bring  a  party  before  a  justice.  But 
here,  if  no  summons  is  issued,  the  party  has  no  opportunity  of  going 
before  a  justice.  When  a  demand  is  made,  the  party  can  apply  only 
to  the  Company,  for  at  that  time  no  summons  is  issued.  On  the  author- 
ity of  Bex  v.  Benn,  6  T.  R.  198,  and  upon  the  principles  of  common 
justice,  a  party  ought  not  to  be  convicted  and  subjected  to  process  of 
execution  without  an  opportunity  of  being  heard.  So  far,  therefore,  as 
relates  to  the  legality  of  the  warrant,  I  am  of  opinion  that  it  is  invalid, 
because  no  summons  was  previously  issued.  Then  the  question  arises, 
whether,  although  the  warrant  is  illegal,  the  defendants  are  justified 
under  it.  All  that  Webb  v.  Batchelour,  1  Ventr.  273,  decided  was,  that 
an  action  would  not  lie  against  an  officer  who  acted  under  an  irregular 
warrant.  This  is  an  action  not  against  an  officer,  but  against  the  Com- 
pany. Let  us  see  what  the  Company  have  done.  Parkinson,  their 
clerk,  is  at  their  instance  put  in  motion  to  make  a  demand  on  the  plain- 
tiff. Parkinson  makes  an  application  on  the  part  of  the  Company  to  a 
magistrate  for  a  warrant ;  he  obtains  the  warrant,  seizes  the  goods  of 
the  plaintifF.  and  sells  them  for  the  benefit  of  the  Company.  They  do 
not  justify  Parkinson's  act  as  the  act  of  an  officer  executing  the  warrant 
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oat  of  their  clerk,  acting  under  their  authority.  They  adopt  the  war- 
rant and  identify  themselves  with  Parkinson  throughout  the  transactiuii. 
It  was  their  duty  to  see  that  the  warrant  was  legal,  and,  as  it  was  not, 
there  must  be  judgment  for  the  plaintiff. 

Patteson,  J. —  The  first  question  is  whether  this  warrant  is  bad  upon 
the  face  of  it.  I  do  not  entertain  the  least  doubt  that  it  is.  The  ques- 
tion arises  upon  this  local  act  of  parliament.  It  is  sufficient  to  say,  that 
under  the  7 1st  clause  of  this  local  act,  it  was  necessary  that  a  summons 
should  be  issued  before  a  warrant  could  be  granted.  There  are  several 
clauses  in  this  act  which  provide  for  the  recovery  of  penalties  and  da- 
mages by  summary  proceedings  before  magistrates;  scarcely  any  two 
of  them  agree  in  their  terms,  and  in  none  of  them  is  a  summons  men- 
tioned, unless  in  the  69th  section,  (a)  which  relates  to  damages  done  to 
lamps.  It  cannot  be  supposed  that  it  was  intended  that  justices  should 
only  summon  in  that  case.  Taking  all  the  provisions  together,  the  in- 
tention was,  that  the  justices  should  issue  their  warrant  for  the  recovery 
of  such  damage,  after  a  summons,  had  been  issued,  or  other  proper  steps 
taken.  The  question  in  truth  comes  to  this,  whether  the  issuing  of  a 
warrant  by  the  justices  was  a  ministerial  or  a  judicial  act.  If  it  be  ju- 
dicial, the  justice  cannot  hshre.  issued  his  warrant  previously  to  his  hav- 
ing decided  some  question,  which  it  is  impossible  that  he  qan  have  pro- 
perly determined  without  hearing  the  accused.  It  was  said  by  Mr. 
Cowling,  that  the  party  against  whom  a  warrant  issues  may,  after  the 
goods  are  seized  and  before  they  are  sold,  apply  to  the  magistrate  to  set 
aside  his  warrant,  if  it  has  improperly  issued.  But  that  is  not  a  satis- 
factory answer,  because  although  in  this  case  five  days  intervened  be- 
tween the  seizure  and  the  sale,  it  is  not  obligatory  on  the  magistrate  to 
allow  any  time,  and  the  goods  may  be  sold  immediately  after  they  are 
seized.  In  Webb  v.  Batchelour,  it  was  assumed  throughout  that  the 
warrant  was  bad  for  want  of  a  previous  summons.  The  words  of  the 
act  of  parliament,  upon  which  the  decision  in  that  case  turned,  are,  "  not 
having  a  reasonable  excuse,  to  be  allowed  by  the  said  justices ;"  but 

(a)  Sect.  69.  "  That  if  any  person  shall  carelessly  or  negligently  break  any  lamp,  and  shall 
hot,  upon  demand  made  by  the  said  Company,  or  their  clerk,  or  superintendent,  or  other  person 
or  persons  authorized  by  them,  make  satisfaction  for  the  damage  done,  then  and  in  every  such 
case  it  shall  and  may  be  lawful  to  and  for  any  one  or  more  justice  or  justices  of  the  peace  for  the 
said  town  of  Liverpool  or  county  of  Lancaster,  (as  the  case  may  require,)  and  he  and  they  is 
and  are  hereby  required,  upon  complaint  to  him  or  them  made,  to  summon  before  him  or  them 
the  party  or  parties  against  whom  such  complaint  shall  he  preferred ;  and  upon  hearing  the  alle- 
gation and  proofs  on  both  sides,  or  on  non-appearance  of  the  party  or  parties  so  complained  against, 
after  due  proof  of  such  parly  or  parties  having  been  summoned  to  appear,  to  award  such  sum  or 
suras  of  money,  by  way  of  satisfaction  to  the  said  Company,  or  to  such  other  person  or  persons, 
(as  the  case  may  require,)  for  such  damages,  as  such  justice  or  justices  shall  think  reasonable ; 
and  in  case  of  neglect  or  refusal  to  pay  any  sum  or  sums  so  awarded,  within  three  days  after  de- 
mand, it  shall  and  may  be  lawful  to  and  for  such  justice  or  justices,  or  any  one  of  them,  and  he 
and  they  is  and  are  hereby  required  to  cause  the  same  to  be  raised  and  levied  by  distress  and  sale 
of  the  goods  and  chattels  of  such  person  or  persons,  by  warrant  under  the  hand  and  seal,  or 
hands  and  seals,  of  such  justice  or  justices." 

Sect  81.  "That  all  penalties  and  forfeitures  by  this  act  imposed,  or  by  any  rule,  order,  or 
bye-law,  made  in  pursuance  thereof,  in  relation  to  which  the  manner  of  convicting  the  offender 
is  not  particularly  mentioned  or  directed,  shall  be  adjudged  by  and  recovered  before  any  justice 
or  justices  of  the  peace  for  the  said  borough  of  Liverpool  or  county  of  Lancaster,  (as  the  case 
may  be,)  in  a  summary  way,  and  who  is  and  are  hereby  authorized  and  empowered  to  convict 
the  offender  or  offenders ;  and  that  in  default  of  payment  of  such  penalties  or  forfeitures,  the 
same  shall  be  levied  by  distress  and  sale  of  the  offender's  goods  and  chattels,  by  warrant  under 
the  hand  and  seal  or  hands  and  seals  of  such  justice  or  justices." 
VOL.  XXXVI. — 42 
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the  whole  case  shows  that  even  at  that  time  a  summons  was  held  to  be 
necessary,  before  a  warrant  issued  in  execution,  which,  as  my  brother 
•1»ittledale  has  pointed  out,  differs  from  a  warrant  in  the  nature  of  mesne 
process,  which  is  issued  only  to  bring  the  party  before  the  magistrate. 

The  remaining  question  is,  whether  the  defendants  can  justify  under 
♦his  warrant,  bad  as  it  is,  and  directed  not  to  them,  but  to  their  clerk,  in 
an  action  for  the  conversion  of  the  goods  which  were  sold  by  them  un- 
der the  warrant.  The  principle  upon  which  an  officer  is  justified  under 
a  warrant  which  he  executes  is,  that  he  is  bound  to  obey  it.  The  Com- 
pany were  not  bound  to  obey  this  warrant.  The  clerk  might  have  been 
indicted  for  disobedience  to  it,  but  the  Company  could  not.  The  Com- 
pany choose  to  interfere  and  identify  themselves  entirely  with  their 
clerk.  This  is  an  action  against  the  Company  for  taking  the  goods. 
They  say  the  goods  were  taken  by  our  clerk,  with  our  authority ;  and 
they  are  in  possession  of  the  proceeds  of  the  sale.  They  are  bound  to 
answer  this  action,  and  must  show  a  legal  warrant. 

Williams,  J. — The  issuing  of  the  warrant  by  the  justice  was,  in  my 
opinion,  a  judicial  act.  This  is  apparent  from  the  warrant  itself,  and 
likewise  from  the  act  of  parliament.  By  the  71st  section  of  the  local 
act,  no  proceeding  can  be  taken  for  the  recovery  of  rent  until  the  expi- 
ration of  ten  days  after  demand.  I  cannot  imagine  that  it  would  be 
enough  merely  to  demand  a  warrant  from  a  justice  without  any  inquiry 
on  his  part  as  to  the  propriety  of  issuing  the  warrant,  any  more  than  it 
would  be  in  the  case  of  a  warrant  to  arrest  for  felony.  The  act,  there- 
fore, being  clearly  judicial,  the  party  against  whom  the  application  was 
made  should  have  an  opportunity  of  being  heard.  •  It  might  be  that  he 
had  no  gas,  or  he  might  have  paid  for  the  gas  which  he  had  consumed. 
Bex  v.  Benn,  6  T.  R.  1 98,  was  certainly  decided  upon  another  statute. 
But  I  believe  what  is  there  laid  down  by  Lord  Kenyon  to  be  law,  that 
no  one  shall  suffer  either  in  person  or  in  purse  without  having  an  op- 
portunity of  being  heard.  As  to  the  other  point,  Webb  v.  Balcheloiir, 
1  Ventr.  273,  has  been  cited  to  show  that  the  Company  are  justified 
under  the  warrant ;  but  the  whole  of  the  argument  on  this  point  assumes 
that  the  defendants  are  in  the  same  situation  as  officers  acting  under 
the  warrant.  There  is  no  analogy  between  the  two  cases.  An  officer 
is  protected  in  the  execution  of  a  warrant,  because  he  is  not  required  to 
inquire  into  the  regularity  of  the  warrant  he  executes.  It  would  be 
wild  work  indeed,  if  a  constable,  to  whom  the  execution  of  a  warrant 
to  arrest  for  murder,  should  be  bound  to  inquire  whether  the  circum- 
stances of  the  case  were  such  as  constituted  that  crime.  The  com- 
mencement of  the  plea  shows  that  the  defendants  are  neither  officers 
nor  in  a  situation  similar  to  officers.  They  are  the  persons  who  set  the 
whole  proceeding  in  motion.  By  their  authority  Parkinson,  who  is 
their  clerk,  obtains  the  warrant.  The  money  is  raised  to  pay  their  dues, 
and  it  is  received  by  them  for  their  own  benefit. 

Lord  Denman,  C.  J. — It  seems  to  me  not  improper  to  mention  the 
case  of  Harper  v.  Carry  7  T.  R.  270,  where  Lord  Kenyon  said,  "  It  is 
an  essential  rule  in  the  administration  of  justice,  that  no  man  shall  be 
punished  without  being  heard  in  his  defence.  The  party  must  be  sum- 
moned before  a  warrant  of  distress  is  granted,  as  we  decided  in  Bex 
v.  Benn,  and  on  that  summons  many  circumstances  may  appear  to 
show  that  a  warrant  of  distress  ought  not  to  be  granted."     It  there- 
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fore  appears  that  Lord  Kenyon  acted   upon  the  decision  of  Rex  v 
Benn. 

Judgment  for  the  plaintiff,  {a) 

(a)  An  officer  is  bound  to  obey  the  orders  of  a  Court  which  has  jurisdiction  over  the  subject- 
matter  ;  hut  if  the  Court  has  no  jurisdiction,  the  order  affords  no  protection  to  the  officer ;  see  5 
Howell.  State  Trials,  1163,  1  Ventr.  250,  4  Burr.  2419,  2472;  Broivn  v.  Compton,  8  T.  R. 
424 ;  Frestidge  v.  Woodman,  2  Dowl.  &  RyL  43,  and  1  Barn,  and  Cress.  12. 


DOE  on  the  demise  of  the  Baron  and  Baroness  DE  RUTZEN 

v.  LEWIS. 

* 

A  lease  contained  a  general  covenant  to  repair,  and  also  a  covenant,  that  it  should  he  lawful  for 
the  lessor  to  enter  and  see  the  state  of  the  premises,  and  to  give  notice  in  writing  of  all  de- 
fects ;  and  that  in  case  the  lessee  should  neglect  to  repair,  it  should  be  lawful  for  the  lessor  to 
enter  and  repair,  and  that  the  lessee  should  repay  the  money  so  expended,  together  with  the 
next  half  year's  rent;  and  there  was  a  power  of  distress  for  the  amount,  as  in  case  of  rent. 
The  lease  also  contained  a  clause  of  re-entry,  on  the  breach  of  any  covenant  The  landlord 
gave  the  tenant  notice  to  repair  a  certain  portion  of  the  premises  before  certain  specified  periods 
of  lime,  and  that  in  default  of  his  doing  so,  he  should  enter  and  do  the  repairs  himsel£ 

Held,  that  this  notice  was  a  waiver  of  the  right  to  enter  for  the  breach  of  the  general  covenant 
to  repair. 

The  first  lessor  assigned  to  A.,  from  whom  the  reversion  descended  to  B.,  who  died  leaving  two 
sisters  coparceners ;  quaere,  whether  one  sister  can  take  advantage  of  a  condition  for  re-entry 
in  the  lease,  and  whether  the  condition  can  be  apportioned  so  as  to  enable  her  to  recover  a 
moiety  ? 

Quaere  also,  whether  the  tenant,  after  payment  of  rent  to  her,  could  dispute  her  title,  (a) 

Ejectment  for  a  farm  in  the  parish  of  Minwere,  in  the  county  of 
Pembroke,  on  the  joint  demise  of  Charles  Frederick  Baron  De  Rutzen, 
and  JVlary  Dorothea  his  wife,  before  Williams,  J.,  at  Haverfordwest, 
at  the  Spring  assizes,  1832. 

The  defendant  held  under  a  lease  of  13th  February,  1786,  from  Wil- 
liam Knox  to  John  Morris.  The  lessors  of  the  plaintiff  claimed  under 
Knox,  and  the  defendant  under  Morris. 

The  lease  contained  a  general  covenant  to  keep  the  premises  in  re- 
pair, and  also  a  covenant  (b)  that  it  should  be  lawful  for  Knox,  his  heirs 
or  assigns,  with  workmen,  &c.  to  enter  upon  the  demised  premises,  to 
view,  search,  and  see  the  state  and  condition  thereof,  and  upon  every 
such  view,  if  he  or  they  should  think  fit  to  give  or  leave  at  the  demised 
premises  notice  in  writing  to  or  for  Morris  and  his  heirs,  of  all  defects 
and  want  of  reparation  then  found ;  and  in  case  he  or  they  should 
neglect  to  repair  the  defects  within  two  calendar  months  after  such  no- 
tice, it  should  be  lawful  for  Knox,  his  heirs  or  assigns,  or  his  and  their 
agent,  with  workmen,  &c.  to  enter  and  to  do  such  repairs  as  he  or  they 
should  think  necessary  to  be  done,  and  that  Morris  or  his  heirs  would 
repay  to  Knox,  his  heirs  or  assigns,  so  much  money  as  should  be  ex- 
pended by  him  and  them  for  work  and  materials  in  doing  such  repairs, 
at  the  time  of  paying  his  or  their  next  half  year's  rent  which  should 
become  due  after  the  money  should  have  been  so  laid  out  and  expended; 
and  in  case  Morris  or  his  heirs  should  neglect  or  refuse  to  pay  the  same 
as  aforesaid,  it  should  be  lawful  for  Knox,  his  heirs  or  assigns,  to  enter 
upon  the  premises  and  distrain  for  the  same,  as  in  the  case  of  rent  in 

(a)  Vide  ante,  vol.  iv.  291,  note  to  Doe  d.  Bullen  ▼.  Mills. 

(Jb)  Quaere,  whether  this  provision  amounted  in  law  to  a  covenant. 
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arrear.  The  lease  contained  several  other  covenants,  and  a  proviso  that 
if  all  the  covenants  were  not  kept,  the  lease  should  be  forfeited,  and 
that  it  should  be  lawful  for  the  lessor,  his  heirs  and  assigns,  to  re-entei 
and  take  possession.  The  following  notice  was  given  on  the  10th  of 
July,  1830,  to  the  defendant,  by  the  agent  of  the  Baron  de  Rutzen. 

"  Take  notice,  that  on  receipt  of  this  you  are  required  to  fulfil  all  the* 
covenants  and  agreements  contained  in  your  lease  or  leases  granted  lo 
you  of  the  messuage,  tenement  and  lands  called  Minwere  House  Farm: 
and  that  in  case  of  your  neglecting  in  anywise  so  to  do,  every  building, 
hedge,  &c.  will  be  put  incovenantedorder  and  repair  for  you,  and  you  will 
be  charged  with  the  costs,  &c. ;  or  should  there  be  any  further  breach  of 
covenant,  that  it  will  affect  the  existence  of  your  lease  or  leases." 

On  the  24th  of  November,  1830,  a  further  notice  was  given,  of  which 
the  following  is  a  copy : — "  As  you  have  not,  in  pursuance  of  the  notice 
served  on  you  on  the  10th  day  of  July  last,  repaired  the  messuage,  tene- 
ment and  lands  which  you  hold  under  the  Baron  and  Baroness  de  Rut- 
zen, situate,  &c,  I  hereby  give  you  further  notice  to  repair  the  hedges, 
gates  and  fences  on  the  said  premises,  on  or  before  the  30th  day  of  De- 
cember next,  and  the  houses,  offices,  and  other  buildings  ou  the  said 
premises,  on  or  before  the  31st  day  of  May  next,  and  in  the  event  of 
your  neglecting  to  make  such  repairs  at  such  respective  periods  as  afore- 
said, I  hereby,  on  behalf  of  the  said  Baron  and  Baroness  de  Rutzen, 
give  you  notice,  that  they  will  cause  such  respective  repairs  to  be  made, 
and  charge  you  with  the  expenses  of  the  same,  according  to  the  provi- 
sions in  your  lease  or  leases  of  the  said  premises  for  that  purpose  con- 
tained." 

The  lessors  of  the  plaintiff,  after  deducing  title  from  the  original  les- 
sor to  Nathaniel  Phillips,  proved  payment  of  rent  under  the  lease  in 
question  to  Phillips.  Phillips  died  in  December,  1813,  upon  which  the 
property  descended  to  his  son.  He  dying  without  issue,  it  descended 
to  Edward  Augustus  Phillips.  He  died  also  without  issue,  leaving  two 
sisters,  the  Baroness  de  Rutzen  and  Lady  Lichfield.  The  defendant 
had  married  the  daughter  of  Morris,  the  lessee,  and  by  that  means  had 
become  entitled  to  the  lease.  The  Baron  and  Baroness  de  Rutzen  en- 
tered upon  the  estate,  and  the  defendant  paid  rent  to  them. 

It  was  objected,  first,  on  the  part  of  the  defendant,  that  the  lessors  of 
the  plaintiff  had  not  shown  that  they  were  possessed  of  the  reversion. 
To  this  it  was  answered,  that  the  payment  of  rent  was  a  sufficient  ac- 
knowledgment of  title,  and  that  after  that  acknowledgment  the  title 
could  not  be  disputed,  but  that  at  all  events,  as  the  Baroness  was  shown 
to  be  entitled  to  a  moiety  in  the  reversion,  as  coparcener  with  Lady 
Lichfield,  the  lessors  of  the  plaintiff  were  entitled  to  recover  that  moiety. 
To  this  it  was  replied,  that  both  coparceners  ought  to  have  joined  to 
take  advantage  of  the  breach  of  condition.  It  was  secondly  objected, 
that  the  notice  which  had  been  given  by  the  lessors  of  the  plaintiff,  that 
they  would  enter  and  repair,  was  an  adoption  of  the  special  covenant 
as  to  repairs,  and  was  a  waiver  of  the  forfeiture  incurred  by  the  non- 
repair, under  the  general  covenant. 

A  verdict  was  found  for  the  plaintiff,  and  the  learned  judge  gave  the 
defendant  leave  to  move  to  set  that  verdict  aside,  and  enter  a  nonsuit 
A  rule  having  been  accordingly  obtained,  cause  was  now  shown  by 

John  Wilson,  Chilton,  and  James.  It  is  said  that  the  reversion  was 
not  in  the  lessors  of  the  plaintiff;  but  it  was  in  evidence  that  the  defend 
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ant  had  paid  rent  to  them.  There  are  only  two  exceptions  to  the  rule 
that  the  defendant  cannot  dispute  the  title  of  his  landlord,  to  whom  he 
has  paid  rent ;  first,  where  the  title  has  expired ;  and  secondly,  where 
the  rent  has  been  paid  by  mistake.  It  was  said  at  the  trial,  that  there 
could  be  no  apportionment  of  a  condition,  but  at  all  events  the  lessors 
were  entitled  to  recover  a  moiety;  Doe  d.  Gill  v.  Pearson,  6  East,  173, 
2  Smith,  205.  It  is  true  that  a  condition  cannot  be  apportioned  by  the 
act  of  the  party,  but  it  may  be  by  act  of  law.  Where  one  has  the  en- 
tire condition,  he  cannot  by  his  own  act  divide  it ;  but  by  act  of  law  it 
may  be  divided,  as  by  recovery  in  waste,  or  descent  of  part  of  the  rever- 
sion in  gavelkind,  or  borough-En glish ;  but  not  by  grant  of  the  person 
himself;  Jippowell  \.  Monoux,  Sir  Fra.  Moore  Rep.  97;  Dumpor's 
Cane,  4  Co.  Rep.  120  a.  Two  coparceners  of  a  reversion  with  condition 
make  partition  by  agreement,  the  condition  is  gone,  (a)  But  if  by  writ, 
the  condition  remains,  (b) 

It  is  said  that  the  notices  given  were  an  election  on  the  part  of  the 
landlord  to  proceed  on  the  special  covenant,  and  not  on  the  general 
covenant  to  repair.  The  notices  are  not  of  such  a  nature  as  would  have 
enabled  the  landlord  to  proceed  on  the  special  covenant.  The  special 
covenant  could  only  be  put  in  force  after  an  entry  and  search  by  the 
landlord.  The  notices  in  question  stated  no  entry  or  search,  and  pointed 
out  no  specific  defects,  the  repairing  of  which  was  required. 

Besides,  the  covenants  are  independent  of  each  other.  Assuming 
that  the  notices  which  were  given  should  be  considered  as  notices  under 
the  special  covenant,  yet  the  landlord  was  not  bound  to  act  upon  that 
notice,  but  might  still  resort  to  the  general  covenant.  The  condition  for 
re-entry  is  very  general  in  its  terms,  and  unless  the  Court  introduce  an 
exception,  it  must  be  considered  as  applicable  to  this  case.  That  the 
remedies  on  the  two  covenants  are  cumulative,  appears  from  many  au- 
thorities. Roe  v.  Pain,  2  Campb.  520;  Wood  v.  Day,  7  Taunt.  646, 
(2  E.  C.  L.  R.  245 ;)  Doe  d.  Meux,  7  Dowl.  &  Ryl.  98,  S.  C.  4  B  &  C. 
606,  (10  E.  C.  L.  R.  417,)  may  be  cited  on  the  other  side.  In  that  case 
the  lease  contained  covenants  to  keep  the  premises  in  repair,  and  also  to 
repair  within  three  months  after  notice ;  there  was  a  clause  of  re-entry  for 
breach  of  any  covenant,  and  the  premises  being  out  of  repair,  the  land- 
lord gave  a  notice  to  repair  within  three  months.  It  was  held  that  this 
was  a  waiver  of  the  forfeiture  incurred  by  the  breach  of  the  general 
covenant  to  keep  the  premises  in  repair,  and  that  the  landlord  could  not 
bring  ejectment  until  after  the  expiration  of  three  months.  But  here 
there  is  a  continuing  breach  of  covenant,  which  there  was  not  in  Doe  v. 
Meux  and  Doe  v.  Peck,  1  B.  &  Ad.  428,  (20  E.  C.  L.  R.  417,)  which 
shows,  that  although  there  may  be  a  waiver,  yet  if  there  be  a  continu- 
ing breach  after  the  waiver,  ejectment  may  be  maintained. 

J.  Evans,  and  E.  V.  Williams,  contrik.  As  to  the  first  point,  it  is 
not  supposed  that  by  descent  from  an  ancestor  to  coparceners,  the  con- 
dition is  done  away  with ;  but  it  is  contended  that  coparceners,  forming 
one  heir,  must  act  together,  and  not  separately.  The  authorities  cited 
show  that  there  may  be  an  apportionment  by  act  of  law,  and  for  this 
Dumpor9s  Case  is  cited.  The  example  given  in  that  case  is  a  descent 
of  land  to  which  a  condition  was  annexed,  part  of  which  was  borough 
English.     There  part  of  the  entire  land  descended  to  the  customary  heir, 

(a)  Per  Periam,  J.,  who  said  it  was  bo  adjudged;  4  &  5  Phil.  &  Mary,  8ir  Fra.  Moore,  209. 

(b)  Per  Anderaon,  C.  J.,  ib.  205.    And  see  the  caaea  collected,  5  Yin.  Abr.  298,  &c 


664  Doe  d.  De  Rutzen  v.  Lewis.  T.  T.  1836. 

and  part  to  the  common  law  heir.  Here  the  whole  land  descended  to 
the  two  coparceners.  In  Stedman  v.  Bates,  1  Salk.  390,  the  defendant 
made  cognizance,  as  bailiff  to  the  Countess  of  Salisbury,  for  rent  in 
arrear ;  for  that  J.  S.  was  seised  and  made  a  lease,  &c.  arid  died,  and 
the  reversion  descended  to  the  Countess  and  her  sister,  as  heir.  On 
demurrer  the  Court  held  this  cognizance  naught ;  for  by  Littleton  him- 
self, both  sisters  must  join,  both  take  as  heirs  by  descent,  and  make  but 
one  heir,  to  whom  the  rent  descends  as  one  entire  inheritance.  [Lit- 
tledale,  J.  There  is  a  manuscript  note  to  Dumpor^s  Case,  by  Ser- 
jeant Hill.  Patteson,  J.  The  coparceners  are  assigns.]  It  is  not, 
because  rent  has  been  paid  to  the  Baron  de  R  Jtzen,  that  he  is  proved  to 
be  assignee  of  the  reversion.  Assuming  that  they  are  coparceners, 
there  is  no  authority  to  show  that  one  of  two  coparceners  may  recover 
a  moiety  in  ejectment. 

It  cannot  be  inferred  from  the  language  of  the  special  covenant,  that 
the  notice  of  an  intention  to  act  upon  it  should  specify  the  particular 
defects  which  the  tenant  is  required  to  repair.  If  the  notice  had  been 
as  general  as  the  terms  of  the  covenant  itself,  it  would  have  been  suffi- 
cient. The  second  notice,  which  was  given  on  the  24th  November, 
required  the  tenant  to  repair  the  gates  and  fences  before  the  30th  De- 
cember, and  the  buildings  before  the  31st  May.  So  long  as  that  notice 
was  unrecalled,  no  advantage  could  be  taken  of  the  forfeiture  by  the 
lessors.  Negotiations  subsequently  took  place,  and  those  negotiations 
may  be  considered  as  a  suspension  of  the  notice.  But  when  they  ter- 
minated, the  notice  was  still  subsisting.  Undoubtedly  the  general  cove- 
nant to  repair,  and  the  special  covenant,  are  independent  of  each  other; 
but  the  lessors  have  affirmed  the  existence  of  the  tenancy  until  the  ex- 
piration of  the  notice.  The  notice  still  exists;  it  was  not  withdrawn,  it 
was  only  suspended.  [Patteson,  J.  If  there  had  been  simply  a  cove- 
nant to  repair  within  three  months  after  notice,  and  a  general  covenant 
to  repair,  and  a  notice  to  repair  within  three  months  had  been  given, 
and  the  tenant  had  failed  to  repair,  the  landlord,  at  the  expiration  of  the 
three  months,  might  have  resorted  to  the  general  covenant  to  repair ; 
Doe  d.  Rankin  v.  Brindley.']  (a)  The  landlord's  remedy  was,  to  do 
the  necessary  repairs,  and  he  might  then  have  distrained  for  the  amount 
at  the  next  rent  day. 

Lord  Denman,  C.  J. — In  this  case  it  was  incumbent  on  the  lessors  of 
the  plaintiff  to  show  that  they  represented  the  original  lessor.  It  is  not, 
however,  necessary  to  enter  into  the  question  as  to  the  title,  because  we 
are  of  opinion  that  the  rule  should  be  made  absolute  upon  the  other 
point.  The  lease  contains  two  covenants  as  to  repairs ;  the  one  a  cove- 
nant to  repair  generally,  and  the  other  a  covenant  which  enables  the 
lessor  to  enter  upon  the  property  to  ascertain  what  repairs  are  wanted ; 
and  provides  that,  in  case  the  lessee  should  neglect  or  refuse  to  repair, 
then  the  lessor  may  do  the  necessary  repairs,  and  recover  the  amount 
which  he  had  expended,  as  rent.  Assuming  that  the  lessors  of  the 
plaintiffs  have,  by  the  notice  which  they  have  given,  taken  upon  them- 
selves the  burthen  of  doing  the  repairs,  that  must  be  considered  as  a 
waiver  by  them  of  the  right  of  entry  acquired  by  the  breach  of  the 
general  covenant  to  repair.  What  is  the  effect  of  the  notices  in  this 
case  >  On  the  10th  of  July  a  notice  is  given  requiring  the  defendant  to 
fulfil  the  covenants  contained  in  the  lease,  and  informing  him  that,  in 
(a)  Ante,  vol.  l  1 ;  4  Barn.  &  Adol.84,  (24  E.  C.  L.  R.  28.) 
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case  of  his  neglecting  to  do  so,  the  buildings  and  fences  would  be  put 
into  repair,  and  that  he  would  be  charged  with  the  costs.  That  notice 
expired  in  September.  No  advantage  was  taken  of  it ;  but  on  the  con- 
trary this  further  notice  was  given.  (Here  his  lordship  read  the  second 
notice.)  In  this  notice  the  defendant  is  apprised  that,  if  he  neglects  to 
do  the  repairs,  the  landlord  will  do  them.  After  that  notice,  the  tenant 
would  not  have  been  justified  in  doing  the  repairs  himself.  The  lessors 
took  the  matter  into  their  own  hands  in  a  manner  which  was  perfectly 
inconsistent  with  their  availing  themselves  of  the  forfeiture.  It  seems 
to  me,  therefore,  that  they  have  waived  their  right  under  the  general 
clause,  and  are  not  in  a  situation  to  maintain  this  action. 

Littledale,  J. — I  am  entirely  of  the  same  opinion.  The  landlord, 
by  the  second  notice,  waived  the  right  to  proceed  on  the  clause  of  re- 
entry for  the  breach  of  the  general  covenant  to  repair.  At  the  expira- 
tion of  the  periods  of  time  specified  in  the  second  notice,  the  landlord 
might  have  entered  and  done  the  necessary  repairs.  The  cost  of  those 
repairs  he  would  be  entitled  to  charge  the  tenant,  and  levy  the  amount 
by  distress.  I  consider  the  other  point  as  very  doubtful.  It  is  said  in 
Dumpor's  Case,  "  if  a  man  seised  of  two  acres,  the  one  in  fee,  (at  com- 
mon law,)  the  other  in  borough-English,  and  has  issue  two  sons,  and 
leases  both  acres  for  life  or  years,  rendering  rent  with  condition,  the 
lessor  dies ;  in  this  case,  by  this  descent,  which  is  an  act  of  law,  the  re- 
version, rent,  and  condition,  are  divided."  There  is  good  reason  for 
that,  because  each  of  the  sons  has  an  entire  estate.  But  here  the  lessors 
are  coparceners  with  another  person. 

Patteson,  J. — I  entirely  agree  as  to  the  effect  of  the  notices.  The 
lessors  of  the  plaintiff  have  thereby  waived  their  right  to  proceed.  Bex 
v.  Paine  is  almost  the  only  case  to  show  that  the  general  covenant  to 
repair,  and  the  special  covenant,  are  independent  of  each  other.  But 
in  that  case  the  special  covenant  was  to  repair  after  the  expiration  of 
three  months9  notice.  The  notice  given  was  to  repair  forthwith,  and 
the  plaintiff  recovered  upon  the  general  covenant  to  repair.  In  Doe  v. 
Meuxj  Bayley,  J.,  does  not  say  that  they  are  independent  covenants. 
But  in  the  judgment  of  Holroyd,  J.,  they  appear  to  be  considered  as 
independent,  though  the  acting  upon  the  special  covenant  might  be 
considered  as  a  waiver  of  the  breach  of  the  general  covenant.  In  Doe 
v.  Brindley  the  lease  contained  a  general  covenant  to  repair,  and  a  pro- 
viso that,  if  at  any  time  the  premises  should  not  be  repaired  within  three 
months  next  after  notice  in  writing  given  by  the  landlord,  or  in  case  of 
breach  of  the  other  covenants,  then  it  should  be  lawful  for  the  landlord 
to  re-enter.  A  notice  was  given  by  the  landlord,  and  before  the  expi- 
ration of  the  three  months  he  brought  ejectment.  During  the  three 
months,  it  was  agreed  by  an  order  of  Nisi  Prius  that  the  premises 
should  be  put  in  repair.  They  were  not  put  in  repair,  and  the  landlord 
brought  a  second  action  of  ejectment.  It  was  held  that  the  order  of 
Nisi  Prius  was  no  waiver  of  the  notice,  but  a  suspension  only,  and 
operated  as  an  enlargement  of  the  time  within  which  the  tenant  was  to 
repair.  It  was  a  postponement  only  for  the  benefit  of  the  tenant.  In 
the  present  case  the  time  is  not  enlarged  for  the  benefit  of  the  tenant 
The  landlord  here  says  to  the  tenant,  I  will  take  advantage  of  the  spe- 
cial covenant  which  obliges  you  to  repair  within  a  certain  time,  and,  if 
you  neglect  to  repair  by  that  time,  I  will  enter  upon  the  premises  and 
do  the  repairs  myself.     The  tenant  says  he  will  do  nothing,  but  will 
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leave  his  landlord  to  pursue  his  remedy  under  the  special  covenant  as 
to  repairs.  Clearly  the  relation  of  landlord  and  tenant,  so  far  from  being 
put  an  end  to,  is  affirmed.  The  landlord  cannot  bring  ejectment  as 
upon  a  forfeiture,  because  he  has  put  it  out  of  the  power  of  the  tenant 
to  do  any  thing  in  the  shape  of  repairs.  I  give  no  opinion  on  the  other 
point. 

Williams,  J. — The  remedy  given  under  the  special  covenant  to  re- 
pair is  inconsistent  with  the  co-existence  of  the  remedy  under  the  gene- 
ral clause  of  re-entry.  The  tenant  received  notice  to  do  the  repairs,  and 
that,  if  he  did  not  do  them,  the  landlord  would  do  them  for  him  and 
charge  him  with  the  expenses.  The  necessary  and  natural  effect  of 
such  a  notice  is  to  suspend  all  repairs  by  the  tenant.  There  is  no  clause 
of  re-entry  in  case,  after  such  a  notice,  the  tenant  should  neglect  to  re- 
pair. The  only  remedy  the  landlord  has,  is  to  enter  and  do  the  repairs, 
and  to  levy  the  expenses  by  distress. 

Rule  absolute. 


Ex  parte  DUFFIELD  and  another.— p.  865. 

The  Court  granted  a  rule  absolute  in  the  first  instance  for  a  mandamus  to  the. official  to  adminis- 
ter the  declaration,  prescribed  by  5  &  6  Will.  4,  c  62,  s.  9,  to  persons  claiming  to  have  been 
duly  elected  as  chapelwardens  of  a  chapel,  erected  under  a  local  act,  conferring  upon  the  per- 
sons elected  the  general  powers  of  churchwardens,  although  other  persons  also  claimed  to  hait 
been  duly  elected. 
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IN 
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Seventh  Year  of  the  Reign  of  William  IV.— 1836. 


The  Judges  in  Banc  this  term  were, 

Lord  Denman,  C.  J.  '   Williams,  J. 

Patteson,  J.  Coleridge,  J. 

In  the  Bail  Court, 
Littledale,  J. 


RULE  OF  COURT. 

3d  Nov.,  1836. 
It  is  ordered,  That  from  and  after  the  last  day  of  this  term  all  Rules 
upon  Sheriffs,  other  than  the  Sheriffs  of  London  and  Middlesex,  to 
return  Writs  of  mesne  or  final  process,  an?l  Rules  to  bring  in  the 
bodies  of  Defendants,  be  eight-day  Rules,  instead  of  six-day  Rules. 

(Signed  by  the  fifteen  Judges.) 


The  KING   v.  The  Churchwardens  and  Overseers  of  the  Poor  of 
EDLASTON.— p.  20. 

1.  A  mandamus  will  issue  to  compel  one  of  the  churchwardens  and  one  of  the  overseers  to 
concur  in  making  a  rate  for  the  relief  of  the  poor,  where  they  refuse  to  consent  unless  the 
rate  expressly  stated  that  certain  inclosures  are  within  a  particular  district  of  the  parish. 

2.  The  rule  for  a  mandamus,  to  concur  in  making  a  rate  for  the  relief  of  the  poor,  is  absolute  in 
the  first  instance. 


The  KING  v.  TEMPLAR  and  others.— p.  91. 

The  Court  of  K.  B.  will  not  remove  an  indictment  from  the  Central  Criminal  Court  by  certio- 
rari, on  the  ground  that  a  difficult  question  of  law  will  arise. 
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REX  v.  The  Inhabitants  of  MILVERTON.— p.  179. 

1.  An  order  of  justices  under  55  Geo.  3,  c  68,  stopping  up  more  than  one  highway,  is  void. 

2.  Such  an  order,  stopping  up  part  only  of  a  highway,  is  void. 

3.  Justices  have  no  authority  to  narrow  a  highway. 

4.  Semble,  justices  have  no  power  to  stop  up  a  road  out  of  the  division  or  hundred  for  which 
they  act. 


The  KING  v.  The  Mayor  and  Assessors  of  HYTHE.— p.  239. 

Where  the  names  of  certain  burgesses,  duly  qualified  in  other  respects,  were  objected  to,  and 
expunged  from  the  burgess-lists*  by  the  mayor  and  assessors,  on  revision,  on  account  of  the 
non-payment  of  the  shilling  required  by  2  Will.  4,  c  45,  s.  56,  the  Court  of  K.  B.  considered 
that  they  had  not  the  power  to  grant  a  mandamus  to  insert  the  names. 


Lord  BOLTON  v.  OTHWELL  TOMLIN  and  two  Others,  Executors 
of  JOHN  TOMLIN.— p.  247. 

In  December,  1819,  the  testator's  father  was  tenant  of  a  farm  belonging  to  the  plaintiff  till  the 
following  Lady-day.  The  plaintiff's  steward,  in  the  month  of  December,  proposed  to  let  the 
farm,  and  read  from  a  printed  paper  the  terms  of  letting.  The  testator  was  present  and  as- 
sented to  those  terms,  agreeing  to  succeed  his  father  at  Lady-day,  but  no  writing  was  signed. 
He  did  then  enter  and  continued  tenant  till  his  death,  since  which  the  defendants  (his  execu- 
tors) occupied  and  paid  rent  At  the  foot  of  the  printed  paper  of  terms  was  written  a  memo- 
randum, not  signed  by  either  party,  but  by  the  attorney  of  the  plaintiff,  who  was  present  at  the 
time  of  the  letting.  This  memorandum  commenced  in  the  following  terms :  "  A.  B.,  as  agent 
of  the  plaintiff,  agreed  to  let,  and  C.  D.  agreed  to  take,"  and  went  on  to  state  the  farm,  rent, 
and  when  payable ;  that  the  term  was  for  one  year  certain,  from  Lady-day  next,  and  so  from 
year  to  year,  until  a  due  notice  to  quit  was  given.  It  was  held  that  this  agreement,  followed 
by  entry  and  payment  of  rent,  created  a  tenancy,  upon  the  terms  contained  in  the  printed 
paper  and  memorandum,  and  that  they  might  be  referred  to  by  the  attorney,  (the  witness,)  as 
showing  what  the  terms  of  the  demise  were. 

Assumpsit.  The  declaration  stated  that  John  Tomlin  became  and 
was  tenant  to  the  plaintiff  of  a  certain  farm  in  the  county  of  York  for 
one  year,  and  so  from  year  to  year,  until  the  plaintiff,  or  the  said  John 
Tomlin,  should  give  to  the  other  due  notice  to  quit,  at  the  sum  of  754/., 
to  be  paid  yearly,  for  the  occupation  of  the  said  farm,  and  also  upon 
certain  terms  and  conditions.  A  great  variety  of  special  conditions  re- 
specting the  mode  of  cultivating  the  farm  were  set  out.  The  declaration 
then  stated  the  promise  to  pay  the  rent  and  cultivate  the  farm,  upon  the 
conditions ;  the  death  of  Tomlin,  his  will,  and  the  probate  of  it ;  that 
the  defendants  entered  upon  the  land ;  that  a  sum  of  money  was  due 
for  rent ;  and  then  averred  ten  separate  breaches  of  the  above  condi- 
tions in  the  time  of  the  executors.  Pleas :  1st,  non  assumpsit  by  John 
Tomlin ;  2nd,  performance ;  3d,  a  discharge  from  payment  of  the  rent, 
and  two  other  pleas,  which  it  is  not  necessary  to  mention.  At  the  trial 
at  the  York  Lent  Assizes  for  1835,  before  Parke,  B.,  it  appeared  that 
Lord  Bolton  had  a  great  many  farms  in  the  neighbourhood  of  the 
farm  in  question,  and  that  the  mode  in  which  the  steward  let  the  farm 
was  as  follows.  If  any  one  applied  to  take  a  farm,  a  set  of  printed 
rules  was  placed  in  his  hands,  and  if  he  was  satisfied  with  the  conditions 
and  the  rent  of  the  farm,  it  was  let  to  him.    A  short  time  afterwards,  a 
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memorandum  was  made  at  the  end  of  the  printed  rules,  mentioning  the 
amount  of  the  rent,  the  number  of  acres  of  the  farm,  and  other  particu- 
lars. The  rules  were  read  over  to  the  tenants  as  a  body,  and  the  me- 
morandum was  read  over  to  each  particular  tenant,  and  Lord  Bolton's 
solicitor  then  signed  the  memorandum.  The  memorandum  at  the  fool 
of  the  rules  in  the  present  case  was  as  follows :  "  Memorandum.  W.  S 
of  .  ,  &c.  (Lord  Bolton's  steward)  as  agent  for  and  on  behali 

of  Lord  Bolton,  agreed  to  let  to  John  Tomlin,  and  the  said  John  Tom- 
lin  agreed  to  take  of  the  said  W.  S.  all  that  farm,  &c,  for  the  term  of 
one  year,  and  so  from  year  to  year,  until  one  of  the  said  parties  shall 
give  the  other  notice  to  quit,  at  and  under  the  yearly  rent  of  750/.,  to  be 
paid  in  equal  half-yearly  payments ;  that  is  to  say,  on  the  25th  March 
and  on  the  29th  September  in  each  year,  subject  to  the  within  printed 
regulations  and  conditions,  in  the  presence  of  me  Lupton  Tophani," 
(Lord  Bolton's  solicitor.)     The  rules  and  this  memorandum  were  read 
over  in  the  presence  of  the  plaintiff,  according  to  the  usual  custom,  as 
above  stated.     This  was  on  the  16th  of  December,  1819.     At  that  time 
the  farm  was  in  the  occupation  of  John  Tomlin's  father,  who  continued 
to  occupy  until  Lady-day  following.      John  Tomlin  then  entered  and 
occupied  until  his  death,  which  happened  on  the  29th  June,  1821,  he  in 
the  meantime  having  paid  the  year's  rent  up  to  the  25th  March,  1821. 
Upon  his  death,  his  executors,  the  defendants,  entered  and  occupied 
without  any  fresh  agreement,  during  the  time  the  alleged  causes  of 
action  accrued.     It  was  proved  that  on  one  occasion  they  had  applied 
to  the  steward  for  permission  to  depart  from  some  of  the  terms  men- 
tioned in  the  rules.      These  rules  and  the  memorandum  (which  had 
been  stamped  with  a  lease  stamp)  were  received  in  evidence,  and  read 
to  the  jury.     A  verdict  passed  for  the  plaintiff,  subject  to  the  following 
objections,  on  which  Cresswell  subsequently,  pursuant  to  leave  given, 
obtained  a  rule  nisi  for  a  nonsuit,  viz.  that  the  agreement  did  not  ope- 
rate as  a  demise ;  and,  secondly,  that  it  was  void  as  an  agreement,  not 
being  to  be  performed  within  a  year,  and  not  being  signed  by  John 
Tomlin,  who  must  therefore  be  taken  to  have  held,  not  under  the  terms 
of  the  rules,  but  only  under  such  terms  as  were  incident  to  the  relation 
of  landlord  and  tenant. 

•Alexander  and  J.  Addison  showed  cause  on  a  former  day  (Nov.  21st) 
in  this  term,  (a)  This  was  a  parol  lease.  By  the  1st  section  of  the 
Statute  of  Frauds,  all  leases,  not  put  in  writing  and  signed  by  the  parties 
making  the  same,  shall  have  the  force  of  leases  or  estates  at  will.  But 
this  is  removed  from  the  operation  of  that  clause  by  the  2nd  section, 
which  in  terms  exempts  leases  not  exceeding  three  years.  It  was  said 
at  the  trial  that  this  instrument  could  not  be  a  lease,  inasmuch  as  a  pre- 
sent interest  did  not  pass :  but  that  it  was  a  mere  agreement  for  a  lease 
to  commence  at  a  future  day.  But  Ryley  v.  Hicks,  1  Stra.  651,  answers 
that  objection.  There  it  was  held  that  a  demise  by  parol  on  24th 
'  February,  of  a  cellar,  from  Lady-day  then  next,  for  a  quarter  of  a  year, 
and  so  from  quarter  to  quarter,  so  long  as  both  parties  should  please,  ai 
6/.  a  quarter,  was  good.  In  Selwyn's  Nisi  Prius,  p.  831, 8th  edit.,  Ryley 
v.  Hicks  is  cited,  with  the  observation,  that  "  in  Inman  v.  Stamp,  B. 
R.  Trin.  55  Geo.  3,  Dampier,  J.,  said,  that  the  practice  had  been  with 
the  foregoing  case  of  Ryley  v.  Hicks,  although  he  rather  inclined  to 
think  that  the  2nd  section  of  this  statute,  taken  with  section  4,  was  con- 
(b)  Before  Lord  Den  man,  C.  J.,  PaUeson,  J.,  Williami,  J.,  and  Coleridge,  J. 
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fined  to  leases  executed  by  possession,  on  which  two-thirds  of  the  im- 
proved rent  were  reserved."  There  is  therefore,  on  the  one  hand,  a 
decision  of  this  Court  with  a  corresponding  practice,  and  on  the  other, 
the  opinion  of  Dampier,  J.  In  the  note  to  Took  v.  Glascock,  1  Wms. 
Saund.  250  f.,  it  is  also  laid  down,  that  a  lease,  although  to  take  effect 
at  a  future  day,  vests  a  present  interest. 

But  it  is  argued  that  this  is  an  agreement  for  a  lease,  and  not  to  be 
performed  within  a  year,  and  that  the  4th  section  of  the  Statute  of 
Frauds  requires  that  such  an  agreement  should  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith ;  and  when  the  rule  was 
moved  for,  Bracegirdle  v.  Heald,  1  B.  &  A.  722,  was  cited.  In  that 
case  it  was  held,  that  a  contract  for  a.  year's  service,  to  commence  at  a 
subsequent  day,  being  a  contract  not  to  be  performed  within  the  year, 
is  within  the  fourth  section  of  the  Statute  of  Frauds,  and  must  be  in 
writing.  That  case  is,  however,  distinguishable  from  the  present.  The 
contract  here  is  a  lease,  not  an  agreement.  There  may  be  a  parol 
letting  for  a  term  not  exceeding  three  years.  As  soon  as  the  party 
answered  in  the  affirmative  to  the  question,  do  you  take  on  these  terms? 
there  was  instantly  a  demise.  It  is  not  contended  that  the  written  in- 
strument was  itself  a  lease,  but  that  it  may  be  used  to  show  the  terms 
of  the  parol  demise.  In  The  King  v.  The  Inhabitants  of  St.  Martin, 
Leicester,  4  N.  &  M.  202,  S.  C.  2  Ad.  &  Ell.  210,  (29  E.  C.  L.  R.  78,) 
to  prove  a  settlement  by  renting  a  tenement,  a  witness  produced  a  book 
containing  the  entry  of  an  agreement  for  a  present  demise  of  a  house  at 
11/.  per  annum.  He  further  stated,  that  he  let  the  house  as  agent  to 
his  father,  who  was  present,  and  that  the  terms  were  reduced  to  writing, 
to  prevent  mistake,  and  signed  by  the  wife  of  the  pauper,  the  husband 
not  being  present,  but  that  the  entry  was  not  signed  by  the  witness  or 
his  father,  nor  did  their  names  appear  in  any  part.  It  was  held  that 
the  entry  itself  was  neither  a  lease  nor  an  agreement  for  a  lease,  but 
that  the  witness  might  look  at  the  entry  to  refresh  his  memory.  So,  in 
the  present  case,  the  written  instrument  is  neither  a  lease  nor  an  agree- 
ment for  a  lease ;  but  it  may  be  referred  to  by  the  witness  as  showing 
what  the  terms  of  the  letting  were.  The  King  v.  Inhabitants  of 
Wrangle,  4  N.  &  M.  375,  2  A.  &  E.  514,  (29  E.  C.  L.  R.  160,)  is  in 

Eoint  for  the  present  case.  There  the  terms  of  an  agreement  for  the 
iring  of  a  servant  were,  by  the  direction  of  the  parties,  written  down 
by  a  third  person,  and  the  writing  was  read  over  to  the  parties,  but  not 
signed  by  them.  The  Court  held,  that  parol  evidence  of  the  terms  of 
the  hiring  was  admissible.  It  is  also  contended  by  the  other  side,  that 
this  agreement,  not  being  under  seal,  could  not  operate  as  a  demise ; 
because,  at  the  time  it  was  made,  there  was  a  subsisting  demise.  But 
this  objection  is  untenable,  inasmuch  as  the  subsisting  demise  was  for  a 
shorter  term ;  and  at  the  end  of  that  term  there  was  an  entry  by  John 
Tomlin  under  the  new  demise ;  Bac.  Ab.  title  Leases,  (N.)  But,  sup- 
posing the  agreement  not  to  be  a  demise,  and  not  to  be  binding  as  ail 
executory  agreement;  yet,  as  John  Tomlin  and  the  executors  success- 
ively entered,  and  occupied  in  pursuance  of  the  agreement,  they  must 
be  taken  to  have  held  under  the  terms  of  the  agreement.  They  paid 
the  rent  mentioned  in  the  memorandum,  and  by  applying,  as  was 
proved,  for  permission  to  depart  from  some  of  its  terms,  they  recognized 
its  existence.  Doe  v.  Bell,  5  T.  R.  471,  and  Richardson  v.  Gifford,  J 
.N.  &  M.  325,  S.  C.  1  A.  &  Ell.  52,  (28  E.  C.  L.  R.  35.) 
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Cresswell  and  Wightman  in  support  of  the  rule.  The  declaration  is 
founded  on  an  agreement,  which  is  not  to  be  performed  within  a  year; 
and  the  written  instrument  containing  the  agreement,  not  being  signed 
by  the  party  to  be  charged  therewith,  was  not  admissible  in  evidence 
by  reason  of  the  4lh  section  of  the  Statute  of  Frauds.  In  Rex  v.  Wran- 
gle, 4  N.  &  M.  375,  S.  C.  2  A.  &  E.  514,  (29  E.  C.  L.  R.  160;)  and  in 
Rex  v.  St.  Martin's,  Leicester,  4  N.  &  M.  202,  S.  C.  2  A.  &  E.  210, 
(29  E.  C.  L.  R.  78;)  it  was  held,  that  the  witness  might  refer  to  the 
paper  to  refresh  his  memory.  In  the  present  case,  the  paper  was  read  to 
the  jury,  and  the  witness  did  not  refresh  his  memory  with  it.  This 
was  not  a  lease,  as  no  present  interest  passed;  Doe  d.  Raw  lings  v. 
Walker,  7  D.  &  R.  487,  5  B.  &  C.  Ill,  (11  E.  C.  L.  R.  171,)  and  there- 
fore is  not  within  the  exception  in  the  2nd  section  of  the  Statute  of 
Frauds.  If  this  is  an  agreement  for  a  demise  for  a  year,  to  commence 
from  Lady-day,  it  was  an  agreement  not  to  be  performed  within  a  year. 
It  would  appear  from  Say  v.  Smith,  Plowden,  268 — 273,  that  a  lease 
from  year  to  year,  is  a  lease  for  two  years.  It  may  be  true  that,  by 
the  entry  of  the  testator,  a  tenancy  was  created;  but  the  terms  of  the 
agreement  cannot  be  imported  into  the  contract,  unless  the  agreement 
was  in  conformity  with  the  4th  section  of  the  statute.  The  terms  of 
the  agreement  do  not  flow  from  the  relation  of  landlord  and  tenant. 
[Patteson,  J.  Do  you  contend,  that  there  cannot  be  a  parol  demise  for 
two  years,  on  special  terms?]  If  parties  agree  in  respect  to  a  demise 
for  a  year,  to  commence  at  a  future  period,  the  terms  must  be  reduced 
to  writing  and  signed  by  the  party  to  be  charged.  In  Boydell  v.  Drum- 
mond,  11  East,  142,  it  was  held,  that  a  written  paper  containing  the 
terms  of  the  contract,  not  signed  by  the  party  to  be  charged,  could  not 
be  referred  to;  so  here  the  memorandum  and  the  printed  rules,  not  be- 
ing signed,  could  not  be  referred  to  as  showing  the  terms  of  the  contract. 
The  words  of  the  Statute  of  Frauds  are  express.  If,  where  there  is  no 
writing,  the  terms  of  the  contract  are  implied  in  law,  and  there  can  be 
no  danger  of  perjury;  but  there  may  be,  if  special  terms  are  allowed  to 
be  engrafted  on  the  contract  implied  by  law.  [Patteson,  J.  Accord- 
ing to  your  argument,  in  a  tenancy  from  year  to  year  to  commence  at  a 
future  period,  no  rent  could  be  reserved.  The  action  by  the  landlord 
must  always  be  on  a  quantum  meruit.]  The  same  objection  might  be 
urged  to  the  decision  in  Bracegirdle  v.  Heald,  1  B.  &  Aid.  722.  In- 
man  v.  Stamp,  1  Stark.  12,  (2  E.  C.  L.  R.  273,)  is  an  authority  in  point. 
The  written  instrument  could  not  be  considered  as  a  lease  on  the  16th 
of  December.  It  is  not  therefore  within  the  exception  of  the  2nd  sec- 
tion ;  but  being  an  agreement  not  to  be  performed  within  a  year,  it  is 
within  the  4th  section  of  the  Statute  of  Frauds. 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court, 
as  follows: — This  was  a  special  action  of  assumpsit  for  breach  of  the 
terms  of  a  parol  lease.  The  defendants  were  executors  of  the  lessee. 
The  facts  were,  that  in  the  month  of  December,  1819,  the  testator's 
father  was  tenant  of  the  premises  till  the  following  Lady-day.  The 
plaintiff's  attorney,  in  the  month  of  December,  proposed  to  let  the  plain- 
tiff's farms  at  a  meeting,  and  read  from  a  printed  paper  the  terms  of 
letting.  The  testator  was  present,  and  assented  to  those  terms,  agree- 
ing to  succeed  his  father  at  Lady-day,  but  no  writing  was  signed.  He 
did  then  enter  and  continued  tenant  till  his  death;  since  which  the  de- 
fendants (his  executors)  have  occupied  and  paid  rent.     At  the  foot  of 
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the  printed  paper  of  terms  was  written  a  memorandum,  not  signed  by 
either  party,  but  by  the  attorney  of  the  plaintiff.  This  memorandum 
commenced  in  the  following  terms: — "A.  B.,  as  agent  of  the  plaintiff, 
agreed  to  let,  and  €.  D.  agreed  to  take,"  and  went  on  to  describe  the 
farm,  state  the  rent,  and  when  it  was  payable, — that  the  term  was  for 
one  year  certain  from  Lady-day  next,  and  so  from  year  to  year,  until  a 
due  notice  to  quit  should  be  given.  The  plaintiff  had  a  verdict,  with 
liberty  to  the  defendant  to  move  for  a  nonsuit.  It  is  contended  on  be- 
half of  the  plaintiff,  that  the  testator  became  tenant  at  all  events  on  his 
entry  at  Lady-day,  1820,  if  not  before,  and  that  the  memorandum  might 
properly  be  adverted  to  for  the  purpose  of  showing  the  terms  of  the  te- 
nancy, although  not  to  show  any  agreement  to  become  tenant.  On  the 
other  hand,  it  is  contended,  that  this  was  an  agreement  not  to  be  per- 
formed within  a  year,  and  so  required  to  be  in  writing,  and  signed,  by 
the  4th  section  of  the  Statute  of  Frauds;  and  that  although  a  tenancy 
from  year  to  year  may  have  been  created,  yet  that  the  terms  of  it  could 
be  only  such  as  result  by  law  from  the  mere  relation  of  landlord  and 
tenant,  there  being  no  writing  to  satisfy  the  statute.  Now  assuming 
that  what  passed  in  the  month  of  December  did  not  amount  to  a  demise, 
(see  Inman  v.  Stamp,  1  Stark.  12,  (2  E.  C.  L.  R.  273;)  Edge  v.  Straf- 
ford, 1  Cr.  &  J.  391,)  and  that  whilst  it  remained  an  executory  agree- 
ment, the  performance  of  it  could  not  be  enforced ;  yet  it  by  no  means 
follows,  that  when  an  actual  demise  by  parol  took  place,  and  which 
was  valid  under  the  second  section  of  the  statute,  and  a  tenancy  was 
actually  created  by  entry  and  payment  of  rent,  the  terms  of  that  tenancy 
may  not  be  proved  by  parol.  Leases  not  exceeding  three  years  have 
always  been  considered  as  excepted,  by  the  second  section,  from  the 
operation  of  the  first;  and  it  seems  absurd  to  say  that  a  parol  lease  shall 
be  good,  and  yet  that  it  cannot  contain  any  special  stipulations  or  agree- 
ments. No  authority  is,  or  can  be  cited  to  show  that  it  may  not.  On 
the  contrary,  it  has  always  been  assumed,  that  a  parol  lease  warranted 
by  the  second  section  may  be  as  special  in  its  terms  as  a  written  one,  and 
we  are  of  opinion  that  the  law  is  so.  But  it  is  contended,  that  in  this 
view  of  the  case,  the  memorandum  could  only  be  used  to  refresh  the 
memory  of  a  witness ;  and  perhaps  that  may  be  so.  We  cannot  find 
that  it  was  used  substantially  in  any  other  manner;  certainly  it  was  not 
treated  as  being  in  itself  a  binding  instrument ;  and  whether  in  fact  it 
was  read  by  the  officer  of  the  Court,  or  by  the  witness,  is  immaterial, 
no  objection  on  that  ground  having  been  taken  at  the  trial.  On  these 
grounds  we  are  of  opinion,  that  the  verdict  is  right,  and  that  this  rule  to 
enter  a  nonsuit  must  be  discharged. 

Rule  discharged. 
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DOE  on  the  demise  of  CROSTH WAITE  and  another  v.  DIXON  and 

another. — p.  255. 

A.  and  B.,  being  seised  of  land  in  coparcenary,  B.  conveyed  his  moiety  to  a  purchaser  in  fee. 
The  purchaser  and  A.,  the  other  parcener,  made  partition  by  lease  and  release,  and  conveyed 
the  whole  to  H.  and  his  heirs ;  as  to  one  portion  to  the.  use  of  B.  in  fee ;  as  to  the  other  por 
tion  to  the  use  of  A.,  in  lee.  Held,  that  A/s  portion  remained  descendible  to  his  heir  ex  parte 
maternd. 

Ejectment  brought  for  land  in  the  parish  of  Brigham,  in  Cumber- 
land. At  the  trial  before  Lord  Abinger,  at  the  Summer  Assizes  for  the 
county  of  Cumberland,  in  the  year  1835,  verdict  was  found  for  the 
plaintiff,  with  1*.  damages,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

The  lessor  of  the  plaintiff,  James  Crosthwaite,  claims  the  property  as 
heir  ex  parte  paternk  of  Peter  Crosthwaite,  deceased ;  and  the  defend 
ants'  claim  is  as  devisees  of  Peter  Allason,  who  was  heir  at  law  ex 
parte  materni  of  the  same  Peter  Crosthwaite. 

One  Peter  Spencer  was  formerly  owner  of  an  estate  of  which  the 
property  in  question  forms  a  part,  and  upon  his  death  his  estate  descend- 
ed to  his  two  daughters,  Jane,  the  wife  of  Richard  Allason,  and  Ann, 
the  wife  of  of  Joseph  Crosthwaite,  in  coparcenery  ;  upon  the  death  of 
Jane,  her  estate  in  the  premises -descended  to  Peter  Allason,  her  son  and 
heir;  and  upon  the  death  of  Ann,  her  estate  in  the  premises  descended 
upon  the  said  Peter  Crosthwaite,  her  son  and  heir. 

The  following  pedigree,  which  it  is  agreed  is  correct,  shows  the  rela 
tive  position  of  the  different  parties,  and  their  title  by  descent. 

Peter  Spencer-y-Ann.  Rich.  Crostbwaite-y-Sarah  Taj  lor. 

t * \  r > 

Rich.  Aflason^Jane.  Ann^Joseph  Crosthwaite.  John  Crosthwaite^-D.  Dickenson 

Peter  Allason.  Peter  Crosthwaite.  James  Crosthwaite. 

In  1810  John  Nicholson  purchased  Peter  Allason 's  share  of  the 
property,  and  the  same  was  duly  conveyed  by  Peter  Allason  to  John 
Nicholson  by  indentures  of  lease  and  release,  dated  respectively  the 
15th  and  16th  of  November,  1810.  The  latter  deed  was  made  between 
Peter  Allason  of  the  one  part,  and  John  Nicholson  of  the  other  part, 
and  the  habendum  was  to  John  Nicholson,  his  heirs  and  assigns. 

In  1816  Peter  Crosthwaite  and  John  Nicholson  made  partition  of  the 
property  by  indentures  of  lease  and  release,  dated  respectively  the  15th 
and  16th  of  April,  1816.  The  latter  deed  was  made  between  Peter 
Crosthwaite  of  the  first  part,  John  Nicholson  of  the  second  part,  and 
John  Huddleston  of  the  third  part ;  by  it  the  whole  of  the  property  was 
released  to  John  Huddleston,  habendum  as  to  one  portion,  being  the 
premises  sought  to  be  recovered  to  the  use  of  Peter  Crosthwaite,  and  as 
to  the  remainder,  to  the  use  of  John  Nicholson. 

Peter  Crosthwaite  from  that  time  became  and  was  sole  seised  thereof 
in  fee,  and  died  so  seised  in  1819,  intestate.  Upon  his  death  Peter 
Allason  entered  into  the  premises  in  question,  claiming  to  be  entitled  as 
heir  ex  parte  maternS,  and  continued  possessed  until  the  time  of  his 
death. 

In  1831  Peter  Allason  died,  having  by  his  will,  duly  attested  to  pass 
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real  property,  devised  his  estate  and  interest  in  the  premises  o  the  de- 
fendants. 

John  Huddleston,  the  other  lessor  of  the  plaintiff,  is  the  relesse*  to 
uses  mentioned  in  the  deed  of  partition. 

The  question  for  the  Court  is,  whether  James  Crosthwaite,  being  heir 
ex  parte  paterna  of  Peter  Crosthwaite,  is,  as  such  entitled  to  all  or  any 
part  of  the  premises  in  question,  or  whether  the  defendant  or  devisee* 
of  Peter  Ailason,  who  was  heir  at  law  of  Peter  Crosthwaite,  ex  parte 
materna.  are  entitled.  If  James  Crosthwaite  is  entitled,  the  verdict  is 
to  be  entered  for  all  or  such  proportion  of  the  property  as  the  Court  may 
direct.     If  not,  a  nonsuit  is  to  be  entered. 

Wightman,  for  James  Crosthwaite,  the  heir  ex  parte  paterna*.  By 
the  partition  which  was  carried  iuto  effect  by  the  indenture  of  lease  and 
release,  the  nature  of  the  estate  was  changed,  and  the  land  became  de- 
scendible ex  parte  patera!  It  is  true  that  if  a  man  makes  a  feoffment 
in  fee,  without  declaring  any  use,  and  the  use  result,  the  nature  of  the 
descent  will  not  be  changed,  and  the  use  will  descend  in  the  same  man- 
ner as  the  estate  out  of  which  it  arose  was  descendible.  But  if  the 
party  declares  the  use  and  takes  back  an  estate,  the  nature  of  the  descent 
is  changed ;  Co.  Litt.  12  b ;  where  it  is  said,  "  If  a  man  be  seised  as  heir 
on  the  part  of  his  mother,  and  maketh  a  feoffment  in  fee,  and  taketh 
back  an  estate  to  him  and  to  his  heirs,  this  is  a  new  purchase  :  and  if  he 
dyeth  without  issue,  the  heirs  of  the  part  of  the  father  shall  first  in- 
herit." (a)  2  Rolle's  Abridg.  780,  Uses,  (D)3;  Abbott  v.  Burton,  2 
Salk.  590,  S.  C.  1  Com.  Rep.  160 ;  Godbold  v.  Freestone,  3  Lev.  406. 
At  all  events,  that  portion  of  the  estate  conveyed  by  Nicholson  was  de- 
scendible ex  parte  paternS,  as  it  was  acquired  by  purchase. 

W.  H.  Watson,  contra.  The  heir  ex  parte  maternS  is  entitled.  Peter 
Crosthwaite  took  the  land  by  descent  ex  parte  maternS.  If  a  person 
seised  of  lands  descendible  ex  parte  materna,  makes  a  feoffment,  and 
declares  the  use  to  himself  and  his  heirs,  the  use  is  descendible  ex  parte 
matern(L  This  is  laid  down  in  Martin  v.  Strachan,  5  T.  R.  107,  n.; 
unless  the  party  seised  took  a  different  estate,  the  lincof  descent  is  not 
broken.  The  effect  of  a  partition  is  only  to  regulate  the  enjoyment  of 
(he  estate  ;  it  does  not  alter  the  quality.  Thus,  in  Comyns'  Digest,  Tit. 
Parceners, (C  15,)  it  is  said,  "upon  partition  made,  the  occupation  and 
descent,  which  before  were  in  common,  shall  be  several  and  distinct" 
"  So  parceners  after  partition  shall  be  in  from  the  common  ancestor  as 
before,  for  the  partition  doth  not  make  any  degree,"  and  for  this  Savile 
113,  Thetfordv.  The tford,  is  cited.  Partition  by  writ  does  not  even 
operate  as  a  revocation  of  a  will,  nor,  according  to  Luther  v.  Kidby,  3 
P.  Wms.  170,  n. ;  Vin.  Abr.  Devise,  R.  6,  pi.  30,  does  partition  by  deed. 
This  proposition  was  doubted  in  Tickner  v.  Tickner,  cited  in  Parsons 
v\  Freeman,  3  Atk.  741,  Amb.  116,  and  Swift  v.  Roberts,  Amb.  617; 
but  Luther  v.  Kidby  is  recognised  in  Harmoodv.  Ogtonder,  6  Ves. 
iun.  199,  8  Ves.  jun.  106,  and  in  Goodtitte  v.  Otway,  Per  Lord  Kek- 
yon,  C.  J.,  7  T.  R.  416,417. 

Wightman,  in  reply.  Tenants  in  common  are  seised  per  mie  et  per 
tout.     Nicholson  was  tenant  in  common  with  Crosthwaite.     That  part 

(a)  Mr.  Hargrove's  note  to  this  passage  is  as  follows : — "  But  here  Lord  Coke  must  be 
«tood  to  speak  of  two  distinct  conveyances  in  fee ;  the  first  passing  the  use  as  well  as  the 
siontothe  feoflee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  land,  and  the 
"egranting  the  estate  to  him." 
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of  the  land  which  was  conveyed  by  Nicholson  to  Huddleston,  to  the  use 
of  Crosthwaite,  must  have  been  taken  by  conveyance  from  Nicholson, 
and  newly  acquired;  and  of  that  part  Crosthwaite  became  the  first  pur- 
chase r,  and  it  was  descendible  to  his  heirs  ex  parte  paternfL 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  on  this  day  delivered  the  judgment  of  the  Court 
as  follows : — 

In  this  case  one  of  two  parceners  alienated  his  moiety  in  fee,  whereby 
the  alienee  and  the  remaining  parcener  became  tenants  in  common. 
Afterwards,  by  deed  of  partition  between  the  alienee  and  the  remaining 
parcener,  the  land  was  divided  by  metes  and  bounds,  and  each  of  them 
took  a  moiety  in  severalty.  The  question  is,  whether  by  that  deed  the 
paroener  took  any  thing  as  purchaser,  so  as  to  break  the  descent  ex 
parte  niatemS,  and  to  let  in  the  heir  of  ex  parte  paterna  on  the  death  of 
the  parcener. 

It  is  admitted,  that  if  the  deed  of  partition  had  been  between  the  par- 
ceners themselves,  the  descent  would  not  be  broken :  Com.  Dig.  Par- 
cener, (C  15.)  But  it  is  said,  that  inasmuch  as  one  of  the  parties  to 
the  deed  was  a  stranger  in  blood,  whatever  was  taken  from  him  by  the 
parcener  must  be  taken  by  purchase.  And  doubtless  this  would  be  so 
if  any  thing  was  taken  from  him,  but  we  are  of  opinion  that  nothing 
was  taken  by  the  parcener  from  the  alienee  under  the  deed.  The  effect 
of  it  was  only  that  the  parcener  had  by  it  a  divided  moiety  in  severalty, 
discharged  from  any  right  in  the  alienee,  instead  of  an  undivided  moiety 
in  common,  but  he  had  the  same  estate  in*  the  land  as  before. 

The  consequence  is  that  a  nonsuit  must  be  entered,  (a) 

(a)  See  Chitty  on  Descent,  1313 ;  Doe  v.  Morgan,  7  T.  R.  103 ;  3  Cru.  Dig.  Descent,  c.  iii 
s.  37,  et  teq. ;  Watkins  on  Descent,  p.  265, 287,  3d  edit;  Vin.  Abr.  title  Heir,  ( W ;)  Harris* 
Bishop  of  Lincoln,  2  P.  Wms.  135 ;  Doe  v.  Jackson,  1  B.  &  C.  448,  (8  E.  C.  L.  R.  126.) 
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ARGUED  AND  DETERMINED 
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COURT   OF  KING'S  BENCH, 

IN 

IN    THE 

» 

Seventh  Year  of  the  Reign  of  William  IV.— 1837. 


The  Judges  in  Banc  this  term  were,  # 

Lord  Denman,  C.  J.  Williams,  J. 

LlTTLEDALE,  J.  (tf)  COLERIDGE,  J. 

In  the  Bail  Court, 
Patteson,  J. 

(a)  Littledale,  J.,  was  unable  to  attend  in  Court  from  Jan.  1 6th  to  the  end  of  the 
from  severe  indisposition. 


The  KING  v.  The  Governors  of  SANDFORD.— p.  328.  (A) 

1.  Where  a  charter  of  Edw.  6,  granted  to  the  governors  of  a  corporation  the  right  of  nominat- 
ing and  appointing  unacum  assensu  majerris  partis  inhabitaneium  of  the  vill  of  8.  a  chap- 
lain to  perform  divine  service  in  the  said  vill  :— Held,  that  a  usage  for  the  governors  to  nomi- 
nate a  chaplain,  and  to  give  notice  to  the  inhabitants  to  meet  at  a  future  day,  and  to  assent  or 
dissent  to  the  nomination  so  made,  was  not  inconsistent  with  the  words  of  the  charter. 

2.  A  decree  by  the  Lord  Chancellor,  in  1741,  had  declared  the  right  of  voting  to  be  in  the  in- 
habitants only  paying  rates  and  assessments,  and  the  usage  since  that  decree  had  been  io 
accordance  with  it,  an  election  having  been  made  by  such  inhabitants,  at  which  the  votes  of 
non-rated  inhabitants  were  tendered  and  refused  ;  the  Court  refused  to  grant  a  mandamus  for 
a  new  election,  as  the  parties  applying  for  it  had  made  out  no  case  to  show  that  the  term 
**  inhabitants,"  used  in  the  charter,  had  a  wider  signification. 

(a)  This  case  was  argued  on  Jan.  30th  in  this  term. 


The  KING  v.  The  Wardens  and  Overseers  of  the  Poor  and  Inhabitants 
of  ST.  SAVIOUR'S,  SOUTHWARK.— p.  496. 

lames  I.  granted  a  rectory  to  a  corporation  in  trust  to  pay  stipends,  and  to  bear  all  the  chirp* 
issuing  out  of  the  rectory.  The  22  &  23  Car.  2  absolved  the  parishioners  from  the  pay  men: 
of  tithe,  and  enacted  that  a  rate  should  be  made  yearly  by  the  pariah  officers  for  the  payment  of 
stipends,  and  for  church  repairs.  The  56  Geo.  3,  c.  lv.  enacted  that  it  might  be  lawful  for  uv 
toordeni,  overseers,  and  inhabitants  in  vestry,  to  make  a  rate  (to  a  larger  amount)  for  ths 
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payment  of  stipends  and  for  church  repairs.  On  a  vestry  refusing  to  make  a  rate  for  the 
above  purposes  under  the  last-mentioned  act,  the  Court  issued  a  mandamus  to  them  to  call  a 
vestry  and  make  a  rate. . 

• « 


The  KING  v.  The  Justices  of  BUCKINGHAMSHIRE.— p.  503. 

1.  Where  a  local  act  empowered  the  trustees  therein  named  to  raise  a  sum  of  money  for  re- 
building a  parish  church,  and  to  make  a  rate  fur  defraying;  the  principal  and  interest  of  the 
sum  borrowed,  on  the  "  houses,  warehouses,  shops,  buildings,  lands,  tenements,  and  heredita- 
ments, rated  or  rateable  to  the  poor"  held,  that  tithes  were  rateable  under  these  words. 

2.  By  the  act,  persons  who  refused  to  pay  the  rate  were  to  be  summoned  before  a  magistrate, 
and  if  they  then  refused,  the  magistrate  was  authorized  and  required  to  gront  a  distress  war- 
rant to  levy  the  amount.  A  tithe  owner  having  refused  to  pay  the  rate,  on  the  ground  that 
tithes  .were  not  rateable  under  the  act,  the  magistrate  refused  to  grant  a  distress  warrant;  but 
the  Court  of  King's  Bench  issued  a  mandamus  to  the  magistrate  to  compel  him  so  to  do. 


REX   v.   GADSBY  and  others,   Overseers  and   Churchwardens  of 
EDLASTON.— p.  572. 

1.  A  writ  of  mandamus  to  the  overseers  and  churchwardens  of  a  parish  to  make  a  poor's  rate, 
may  be  issued  out  on  the  prosecution  of  one  of  the  overseers,  where  it  appeared  by  affidavit 
that  the  other  overseer  had  refused  to  concur  in  making  the  rate,  and  the  1  Will.  4,  c  21,  s. 
56,  makes  no  difference  as  to  the  parties  who  may  obtain  the  writ 

2.  Where  the  writ  was  obtained  on  an  affidavit  suiting  that  a  rate  was  necessary  for  the  relief 
of  the  poor,  and  the  mandamus  recited  that  no  rate  had  been  made  for  the  necessary  relief  of 
the  poor,  and  that  the  overseers  bad  refused  to  make  a  rate : — Held,  that  the  writ  contained 
upon  the  face  of  it  sufficient  to  give  the  Court  jurisdiction. 
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ARGUED  AND  DETERMINED 
IN  THE 

COURT  OF  KING'S  BENCH, 

IN 
IN    THE 

Seventh  Year  of  the  Reign  of  William  IV.— 1837. 


The  Judges  in  Banc  this  term  were, 

Lord  Denman,  C.  J.  Patteson,  J. 

LlTTLEDALE,  J.  COLERIDGE,  J. 

In  the  Bail  Court, 
Williams,  J. 


The  KING  v.  HARRIS.— p.  576. 

The  Court  refused  a  rule  nisi  for  a  quo  warranto  information  against  the  town  clerk  of  a  borough, 
which  was  moved  for  in  order  to  contest  his  right  to  compensation  as  a  displaced  officer  under 
the  6  &  6  Will.  4,  c  76,  s.  66. 


The  KING  y.  HEWITT.— p.  689.  (a) 
The  same  v.  the  same. 

1.  A  writ  efe  contumatt  capiendt  issued  to  the  sheriff  of  N.,  reciting  a  significaviu  in  wtiich  ths 
defendant  is  described  as  now  or  heretofore  of  a  certain  parish  in  the  county  of  K-  is  bad. 

2.  Such  a  writ  may  be  quashed  on  motion  before  the  return-day  ;  and  if  the  defendant  have  bees 
arrested  on  it,  it  is  not  necessary  to  bring  him  into  Court  by  habeas  corpus. 

(a)  This  case  was  decided  in  Trinity  term  last,  but  has  been  inserted  here  on  account  of  iu 
subject 


The  KING  v.  The  Recorder  of  POOLE.— p.  756. 

A  notice  of  appeal  against  a  borough  rate  under  the  Municipal  Corporation  Act,  (5  4  6  Will,  4, 
e.  76,)  must  state  a  grievance,  or  facts  from  which  a  grievanoe  must  be  necessarily  inferred. 


1  Nevile  &  Perry,  774.  681 

A  notice  in  the  following  form  was  held  insufficient: — "  I,  F.  T.,  being  a  burgess  of  the  borough 
of  P.,  and  called  upon  to  pay  the  rate  or  assessment  hereinafter  mentioned,  do  hereby  give 
you  and  each  and  every  of  you  notice,  that  I  intend  to  appeal  and  shall  appeal  at  the  next 
general  quarter  sessions  of  the  peace  to  be  holden,  <fcc,  against  a  borough  rate,  at  a  meeting 
of  the  council  of  the  said  borough,  held  on,  &c,  ordered  and  resolved  to  be  raised  for  payment 
of  the  expenses  to  be  incurred  in  carrying  into  effect  the  provisions  of  the  Municipal  Act. 
Dated,  &c" 


The  KING  v.  The  Churchwardens  and  Overseers  of  BIG  HTON.— p.  774. 

Creditors  who  have  advanced  money  to  a  parish  under  the  22  Geo.  3,  c  83,  (Gilbert's  Act,)  are 
not  bound  to  apply  annually  for  one-twentieth  of  their  principal  money,  under  43  Geo.  3,  c 
110,  and  therefore  the  Court  will  grant  a  mandamus  to  the  parish  officers  to  pay  the  principal 
and  interest,  although  the  money  had  been  borrowed  thirty  years  previously,  and  no  instal- 
ment of  the  principal  had  ever  been  demanded. 
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THE   PRINCIPAL  MATTERS 


CONTAINED  IN  THESE  VOLUMES.(a) 


AFFIDAVIT. 

In  •bowing  cause  against  a  rule,  affidavits 
■worn  after  the  day  on  which  the  rule  is  due 
may  in  general  be  used.  Graham  v.  Beau- 
mont, 577 

ARBITRATION. 

1.  On  a  reference  to  arbitration  of  an  action  of 
ejectment  and  all  matters  in  difference  be- 
tween the  parties,  the  arbitrator  directed  that 
a  sum  of  50/.  should  be  paid  by  the  lessor  of 
the  plaintiff  to  the  defendants  by  way  of  com- 
pensation for  certain  buildings  erected  by 
them,  and  that  a  rerdiot  should  be  entered 
for  the  former.  On  motion,  the  Court  direct- 
ed the  sum  awarded  to  the  defendants  to  be 
set  off  against  the  costs  of  the  lessor  of  the 
plaintiff,  saving  the  lien  of  their  attorney. 
Doe  d.  Stcinton  v.  Sinclair,  561 

2.  Where  a  cause  is  referred  and  a  rerdiot 
entered,  a  motion  to  impeach  the  award  must 
be  made  within  the  first  four  days  of  the 
following  term.     Lyng  v.  Sutton,  570 

3.  Two  actions  of  trespass  and  all  matters  in 
difference  between  the  parties  touching  a  dis- 
puted right  of  way,  were  referred  to  arbitra- 
tion. The  arbitrator  by  bis  award  directed 
that  the  defendant  should  give  an  undertak- 
ing to  discontinue  the  user  of  the  way  in 
question.  On  a  motion  for  an  attachment 
for  non-performance  of  the  award,  the  order 
of  Nisi  Prius  having  been  made  a  rule  of 
oourt,  the  defendant  swore  that  he  bad  not 
himself  used  the  way,  nor  had  it  been  used 
by  any  of  his  servants  with  his  consent  or 
knowledge :  The  Court  refused  to  grant  the 
attachment.     Buitcll  v.  Yorke,  598 

ARREST. 

1.  The  Court  refused  to  discharge  a  foreigner 
out  of  custody,  on  the  ground  that  the  debt 
for  which  he  had  been  arrested  was  the 
balance  of  a  demand  upon  which  the  plain- 
tiff had  received  a  dividend  under  proceedings 


in  the  country  where  the  debt  was  contracted, 
similar  to  our  proceedings  in  bankruptcy; 
though  it  was  sworn  by  a  competent  person 
that  the  law  of  the  foreign  country  did  not 
warrant  an  arrest  of  the  person  under  such 
circumstances.  Brettillot  v.  Sandot,  685 
2.  A  verdict  for  3000/.  damages,  and  40«.  costs, 
is  taken  by  consent,  subjeot  to  a  reference  of 
the  cause  and  all  matters  in  difference  between 
the  parties.  An  award  directing  the  entering 
of  a  verdict  for  the  plaintiff,  and  the  payment 
of  260/.  12*.  64.  from  the  defendant  to  the 
plaintiff,  but  not  expressly  stating  for  what 
amount  the  verdict  was  to  be  entered,  is  bad 
for  uncertainty. 

A  rule  nisi  to  set  aside  an  award,  need  not 
be  moved  for  within  the  first  four  days  of  the 
term  next  after  the  publication  of  tho  award. 
Martin  v.  Burge,  637 

ATTORNEY. 

1.  In  any  action  against  an  attorney  for  negli- 
gence in  procuring  insufficient  security  upon 
an  advance  of  money,  per  quod  the  plaintiff 
lost  the  money:  the  Court  allowed  the  de- 
fendant to  plead,  in  addition  to  non  assump- 
sit and  several  other  pleas,  that  the  loss  war 
not  the  result  of  the  alleged  negligence. 
Wright  V.  Newton,  678 

2.  A  charge  in  an  attorney's  bill,  for  searching 
for  an  old  judgment,  and  advising  as  to  its 
revival,  does  not  constitute  an  item  taxable 
within  the  statu  to  2  Geo.  2,  o.  23,  s.  23.  In 
re  Rice,  694 

3.  The  Court  will  not  admit  an  attorney  on  the 
last  day  of  the  term,  upon  a  notice  of  appli- 
cation posted  on  the  third  day  of  that  term. 

So,  although  sufficient  notice  bad  been 
posted  during  the  whole  of  a  preceding  term. 
In  ike  matter  of  Panona,  609 

AUCTION. 

Where,  in  a  contract  of  sale  entered  into  at  am 
auction,  one  of  several  conditions  is,  that  if 


(o)  The  folioa  refer  to  the  paging  of  the  American  Volume. 
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the  purchaser  shall  fail  to  comply  with  any 
of  the  conditions,  the  deposit  shall  be  for- 
feited as  liquidated  damages  :  such  condition 
forms  no  qnalijination  of  the  general  promise 
to  complete  the  purchase. 

Therefore  upon  a  wrongful  abandonment 
of  the  contract,  on  the  part  of  the  purchaser, 
the  vendor  may  recover  damages  ultra  the 
forfeited  deposit ;  and  is  not  bound  to  state 
this  condition  in  declaring  upon  the  contract. 
Iccly  v.  Grew,  645 

BAIL. 

1.  Where  the  regular  notice  of  bail  has  been 
given,  the  Court  will,  under  special  circum- 
stances, allow  time  for  inquiry  into  their 
sufficiency,  on  payment  of  costs.  Dicas  v. 
Smith,  579 

2.  The  court  permitted  bail  to  justify  after 
being  disallowed  at  chambers  for  not  being 
prepared  to  give  an  account  of  his  debts  and 
credits.     Clarke  v.  Vestris,  595 

3.  The  defendant  was  arrested  on  the  28th 
March,  and  gave  a  bail-bond  on  the  4th 
April.  The  plaintiff  declared  de  bene  esse 
and  took  an  assignment  of  the  bail-bond,  and 
the  defondant  afterwards,  on  the  17th  April, 
(having  given  an  undertaking  to  allow  the 
plaintiff  to  go  on  with  the  original  action 
notwithstanding  the  proceedings  on  the  bail- 
bond,)  pleaded,  and  bail  above  justi6ed  on 
the  19th  : — The  Court  stayed  the  proceedings 
on  the  bail-bond,  without  allowing  it  to  stand 
as  a  security,  there  being  time  for  the  plain- 
tiff to  go  to  trial  at  the  last  sitting  in  term, 
the  defendant  taking  short  notice.  J  bid. 

BANKRUPTCY. 
Whether  or  not  a  voluntary  payment  made  by 
a  trader  in  insolvent  circumstances  and  on 
the  verge  of  bankruptcy  to  a  particular  cre- 
ditor, is  void  as  being  a  fraud  upon  the 
bankrupt  laws,  is  a  question  of  fact  for  the 
jury,  depending  upon  the  mind  and  intention 
of  the  party  ut  the  time  of  making  the  pay- 
ment, to  be  collected  from  the  surrounding 
circumstances.  If  his  condition  and  conduct 
be  such  as  to  evince  clearly  a  contemplation 
on  the  pnrt  of  the  trader  that  his  embarra**- 
ments  must  of  necessity  end  in  bankruptcy, 
the  jury  will  not  be  warranted  in  coming  to 
any  other  conclusion  than  that  the  transaction 
is  fraudulent.  But,  inasmuch  as  every  man 
has,  down  to  the  time  of  committing  the  act 
of  bankruptcy,  the  solo  right  of  dominion 
over  his  property,  such  a  payment  cannot  be 
held  to  be  a  fraudulent  preference  where  the 
bankrupt  at  the  time  of  making  it  appears  to 
entertain  a  bona  fide  hope  or  expectation 
that  he  may  be  extricated  from  bis  difficulties 
without  being  made  a  bankrupt.  Oibson  v. 
Boutts,  674 

BASTARDY. 

Where,  in  an  affidavit  to  found  a  motion,  the 
addition  of  a  deponent  is  omitted,  the  Court 
will  not  inquire  whether  the  facts  sworn  to 
by  a  co-deponent  are  sufficient  to  support  the 
application. 

When  a  bastard  child  becomes  chargeable 
a  month  before  the  Epiphany  sessions,  an 
application  for  an  order  to  charge  the  puta- 
tive father  is  not  too  late  at  the  Easter 
sessions;  semble. 


The  sessions  cannot  entertain  an  applica- 
tion, by  the  overseers  of  a  parish,  for  an  order 
to  churge  the  putative  father  of  a  bastard 
child,  without  direct  proof  of  notice  to  such 
putative  father,  notwithstanding  his  ap- 
pearance in  CourL  Rex  v.  The  Justices  of 
Carnarvon,  615 

BILLS    OF    EXCHANGE    AND    PROMIS- 
SORY NOTES. 

The  drawer  of  a  bill  being  asked  if  he  was 
awuro  that  the  bill  bad  been  dishonoured, 
answered  :  "  Yes :  I  have  had  a  very  civil 
letter  from  Mr.  G.  on  the  subject;  and  I  will 
call  and  arrange  it/'  In  an  action  against 
the  drawer — Held,  that  the  above  admission 
relieved  the  plaintiff  from  the  necessity  of 
proving  a  regular  notice.  Norrit  v.  Salomon- 
son,  586 

CERTIORARI. 

The  Court  of*  K.  B.  will  not  remove  an  indict- 
ment  from  the  Central  Criminal  Court  by 
certiorari,  on  the  ground  that  a  difficult  ques- 
tion of  law  will  arise.  The  King  v.  Temptnr 
and  Other*,  669 

CHURCHWARDEN,     AND     CHAPEL- 
WARDEN. 

1.  Where  two  sorts  of  persons  hare  eaeb  a 
colourable  title  to  the  office  of  churchwarden, 
both  ought  to  be  sworn  in,  admitt: 

Held,  that  the  ordinary  is  bound  to  swear 
in  churchwardens-elect  immediately  upon 
their  applying  to  be  sworn  in,  notwithstand- 
ing an  usage  not  to  swear  in  until  the  first 
visitation  after  Easter.  The  King  v.  The 
Archdeacon  of  Middlesex,  623 

2.  The  Court  granted  a  rule  absolute  in  the 
first,  instance  for  a  mandamus  to  the  official 
to  udiniii8ter  the  declaration,  prescribed  by  5 
A,  A  Will.  4,  c.  62,  s.  9,  to  persons  claiming  to 
have  been  duly  elected  as  ebapelwardens  of 
a  ch.tpel,  erected  under  a  local  act,  conferring 
upon  the  persons  elected  the  general  powers 
of  church  warden*,  although  other  persons 
o1m>  claimed  to  have  been  duly  elected.  Ex 
parte  Dujfield,  666 

CHURCH  RATE. 

Notwithstanding  53  Geo.  3,  c.  127,  8.  7,  the 
Ecclesiastical  Courts  have  original  jurisdic- 
tion to  enforce  the  payment  of  a  church-rate 
under  10/.,  where  the  validity  of  the  rate  is 
questioned  by  the  party  rated.  Thomas 
Jiourke  RicketU,  Etq.,  Defendant,  637 

COMPENSATION. 

1.  Where  a  statute  provides  that  a  Waterworks 
Company  shall  make  compensation  for  da- 
mage done  in  executing  the  works,  and  these 
works  are  restricted  to  a  particular  line,  da- 
mage occasioned  by  executing  the  prescribed 
works  is  within  the  proviso,  although  the 
property  injured  be  not  within  the  line. 

And  semble,  that  the  act  would  protect  the 
company  from  any  action  at  law  for  the 
injury.  The  King  v.  The  Nottingham  Old 
Waterworks  Company,  623 

2.  The  Court  refused  a  rule  nisi  for  a  quo  war- 
ranto information  against  the  town  clerk  of  a 
borough,  which  was  moved  for  in  order  to 
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contest  bis  right  to  compensation  as  a  dis- 
placed officer  under  the. 5  e\  6  Will.  4,  o.  76, 
«.  66.     The  King  v.  Harris,  680 

CONTRIBUTION. 

Where  a  lord  of  a  manor  bound  by  tenure  to 
repair,  has  repaired  a  bridge,  he  may,  in  an 
action  of  assumpsit,  recover  contribution 
frutn  a  person  who  holds  lands  which  were 
parcel  of  the  demesnes  at  any  time  whilst 
the  mnnor  was  so  charged,  in' proportion  to 
the  value  of  the  lands  so  held. 

A  surety  taken  by  commission  from  the 
Crown,  when  seised  of  a  mnnor,  is  admissible 
evidence  to  show  what  were  the  demesne 
lands  of  the  manor  at  that  time.  Dime*  v. 
Arden,  649 

COSTS. 

1.  On  a  motion  for  costs  under  43  Geo.  3,  o.  46, 
8.  3,  the  amount  of  the  verdict  is  not  the 
criterion  by  which  the  discretion  of  the  Court 
is  to  bo  guided.     Graham  r.  Beaumont,     577 

2.  Upon  writs  of  inquiry  before  the  sheriff, 
where  the  damages  are  under  20/.,  the  cost? 
are  taxed  on  the  SRine  scnle  as  upon  trial* 
before  the  sheriff.     Hooppell  v.  Leigh,       570 

3.  Costs  of  proceedings  in  bankruptcy  cannot 
be  set  off  against  damages  and  costs  recovered 
in  an  action  in  this  court.       Woodroffe  v. 

Wootton,  5S9 

4.  Upon  the  trial  of  issues  joined  upon  several 
counts,  the  plaintiff  recovers  on  one  of  the 
issues  with  damages,  the  defendant  having  a 
verdict  upon  the  other  issues :  the  plaintiff 
afterwards,  in  pursuance  of  leave  reserved, 
moves  to  increase  the  damages  by  adding 
certain  sums,  and  a  rule  being  granted,  a 
special  case  is  stated  by  the  parties,  in  which 
the  question  submitted  to  the  Court  is, 
whether  the  damages  ought  to  be  so  increased. 
Upon  the  argument  of  the  special  case,  the 
Court  hold,  that  the  damages  ought  not  to  be 
increased,  but  direct  judgment  to  be  entered 
on  another  issue,  in  addition  to  that  on  which 
the  verdict  was  taken.  Held,  that  the  de- 
fendant was  entitled  to  the  costs  of  the  spe- 
cial case.     Gosh  til  v.  Archer,  623 

COVENANT. 

A  lease  contained  a  general  covenant  to  repair, 
and  also  a  covenant,  that  it  should  be  lawful 
for  the  lessor  to  enter  and  see  the  state  of  the 
premises,  and  to  give  notice  in  writing  of  all 
defects;  and  that  in  case  the  lessee  should 
neglect  to  repair,  it  should  be  lawful  for  the 
lessor  to  enter  and  repair,  and  that  the  lessee 
should  repay  the  money  so  expended,  together 
with  the  next  half  year's  rent ;  and  there  was 
a  power  of  distress  for  the  amount,  as  in  case 
of  rent  The  lease  also  contained  a  clause 
of  re-entry,  on  the  breach  of  any  covenant 
The  landlord  gave  the  tenant  notice  to  re- 
pair a  certain  portion  of  the  premises  before 
certain  specified  periods  of  time,  and  that  in 
default  of  his  doing  so,  be  should  enter  and 
do  the  repairs  himself. 

Held,  that  this  notice  was  a  waiver  of  the 
right  to  enter  for  the  breach  of  the- general 
covenant  to  repair. 

The  first  lessor  assigned  to  A.,  from  whom 
the  reversion  descended  to  B.,  who  died  leav- 
ing two  sisters  coparceners :  quatre,  whether 
one  sister  can  take  advantage  of  a  condition 


for  re-entry  in  the  lease,  and  whether  the 
condition  can  be  apportioned  so  a*  to  enable 
her  to  recover  a  moiety  f 

Q uce re  also,  whether  the  tenant,  after  pay- 
ment of  rent  to  her,  could  dispute  her  title. 
Doe  d.  De  Hutzen  v.  Lewis,  661 

COVERTURE. 

To  a  plea  of  coverture  in  the  plaintiff,  she  can- 
not reply  that  at  the  time  of  the  promise  de- 
clared on  her  husband  had  been  absent  seven 
years,  nnd  that  during  that  period  he  was 
not  known,  nor  is  he  now  known,  by  the 
plaintiff  to  be  alive.     Lake  v.  Iiujfle,        651 

DESCENT. 

A.  and  B.,  being  seised  of  land  in  coparcenary, 
B.  conveyed  his  moiety  to  a  purchaser  in  fee. 
The  purchaser  and  Av  the  other  parcener, 
made  partition  by  lease  and  release,  tond  con- 
veyed the  whole  to  H.  and  his  heirs;  as  to 
one  portion,  to  the  use  of  B.  in  fee ;  as  to 
the  other  portion,  to  the  use  of  A.  in  fee. 
Held,  that  A.'s  portion  remained  descendible 
to  his  heir  ex  parte  materna.  Doe  de  Croe- 
th watte  v.  Dixon,  675 

DEVISE. 

A.  is  seised  of  lands  in  the  hamlet  of  Dale  and 
of  lands  in  the  hamlet  and  chapelry  of  Sale, 
both  townships  being  in  the  parish  of  Dale ; 
— Whether  by  a  devise  by  A.  of  all  his  lands 
in  Dale,  the  lands  in  Sale  neceaearily  pass, 
quaere. 

As  to  the  admissibility  of  certain  docu- 
mentary evidence,  to  show  that  Sale  has  been 
treated  as  part  of  Dale,  qucere. 

The  register  of  county  electors,  in  which 
Dale  and  Sale  are  treated  as  different  parishes, 
is  not  admissible  evidence  for  the  purpose  of 
disconnecting  Dale  from  Sale.     Doe  d.  Ed- 

•     wards  v.  Johnson,  609 

ECCLESIASTICAL  COURT. 

A  writ  de  contumace  capiendo  issued  to  the 
sheriff  of  N.,  reciting  a  significavit,  in  which 
the  defendant  is  described  as  now  or  hereto- 
fore of  a  certain  parish  in  the  county  of  K., 
is  bad. 

Such  a  writ  may  be  quashed  on  motion 
before  the  return-day ;  and  if  the  defendant 
have  been  arrested  on  it,  it  is  not  necessary 
to  bring  him  into  Court  by  habeas  corpus. 
The  King  v.  Hewitt,  680 

EJECTMENT. 

1.  In  ejectment  the  declaration  was  by  mistake 
intituled  as  of  Michaelmas  Term,  8  Will.  4, 
instead  of  7  Will.  4.  The  notioe  was  properly 
dated :— Held  sufficient  Doe  d.  Phillips  v. 
Doe,  589 

2.  Where  in  ejectment  the  consent  rule  has 
been  made  the  means  of  committing  a  fraud 
npon  the  Court,  a  party  being  thereby  ad- 
mitted as  defendant  who  is  a  pauper  and  hai 
no  real  interest  in  the  premises,  the  Court 
will  interpose. 

A  motion  for  this  purpose  may  be  made, 
notwithstanding  the  proceedings  have  been 
stayed  by  a  judge's  order  until  delivery  by 
the  lesson  of  the  plaintiff  of  a  particular  of 
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the  breaches  of  covenant  for  which  the  action 
is  brought.     Doe  d.  Cart  v.  Jordan,  589 

ESTATE. 

Where  by  a  local  act  certain  trustees  are  em- 
powered to  take  and  use  lands,  Ac,  for  the 
purpose  of  making  a  road,  "  making  or  ten- 
dering satisfaction  to  the  owners  or  proprie- 
tors of  all  private  lands,  Ac,  so  taken  and 
used,  for  the  same  or  for  any  loss  or  damage 
they  may  sustain  thereby/' — satisfaction 
must  be  made  by  the  trustees,  not  to  the 
owners  of  the  inheritance  only  but  to  all 
persons  having  any  estate  or  interest  in  the 
land,  who  may  sustain  loss  or  damage  by 
reason  of  the  lands  being  taken  and  used. 
Lister  v.  Lobley,  641 

EVIDENCE. 

1.  Assumpsit  against  the  drawer  of  a  cheok  on 
a  banker.  Plea:  that  the  amount  for  which 
the  check  was  drawn  was  illegally  won  at 
play ;  and  issue  thereon.  Unless  notice  has 
been  given  to  produce  the  check,  the  plain- 
tiff is  not  bound  to  produce  it.  Reed  v. 
Gamble,  622 

2.  Where  A.  employs  a  broker,  B.,  to  procure  a 
oharter-party,  on  a  commission  of  5  per 
cent.,  to  be  paid  whether  the  contract  be  exe- 
cuted or  abandoned,  A.  cannot,  under  a  plea 
of  payment  of  a  smaller  sum  and  non  as- 
sumpsit ultra,  give  evidence  of  a  subsequent 
agreement  to  accept  2i  per  cent,  only,  on 
account  of  the  abandonment  of  the  contraot 

But  where  the  terms  of  the  original  con- 
tract are  only  inferred  from  the  usage  of  the 
trade,  a  conversation  in  which  B.  agrees  to 
take  2£  per  cent,  only,  on  account  of  the 
abandonment  of  the  contract,  is  admissible, 
to  show  that  such  reduction  was,  as  a  con- 
tingent reduction,  part  of  the  original  con- 
tract. Broad  v.  M' Cat mar,  617 
8.  Declaration  on  a  contract  to  demise  and  de- 
liver possession  upon  a  certain  day.  Breach  : 
in  non-delivery  of  possession.  Plea:  that 
the  principal  subject-matter  of  the  contract 
was  in  the  defendant's  own  occupation,  and 
that  he  was  always  ready,  willing,  and  able 
to  demise  and  deliver  possession  of  the  same 
to  the  plaintiff :  that  the  residue  of  the  tene- 
ments, consisting  of  a  few  cottages,  were  oc- 
cupied by  certain  persons  as  tenants  to  the 
defendant,  and  that  at  and  upon  the  time 
of  making  the  agreement,  it  was  agreed  that 
the  defendant  should  not  cause  tho  tenants 
to  quit  the  said  cottages,  but  that  on  the 
defendant's  completing  the  said  agreement, 
the  tenants  should  attorn  to  the  plaintiff, 
and  become  his  tenants;  and  the  plaintiff 
then  discharged  the  defendant  from  giving 
the  plaintiff  actual  possession.  In  the  absence 
of  direct  evidence  of  such  an  agreement  as 
that  set  forth  in  the  plea,  proof  that  the 
plaintiff  was  aware  that  the  cottages  were  oc- 
cupied by  weekly  tenants,  and  that  he  never 
gave  the  defendant  to  understand  that  he 
should  require  to  be  put  in  actual  possession 
of  them  until  the  very  moment  when  the 
parties  had  met  for  the  purpose  of  concluding 
the  bargain,  and  when  there  was  not  sufficient 
time  left  to  obtain  possession  from  the  tenants, 
'  may  properly  be  left  to  the  jury  as  entitling 
them  to  consider  whether  the  conduct  of 
the  plaintiff  did  not  show  that  he  had  as- 


sented to  waive  a  literal  performance  of  the 
contraot,  and  to  accept  the  occupation  of  the 
tenants  in  lieu  of  an  actual  delivery  of  pos- 
session.    Palmer  v.  Temple,  633 

EXECUTORS. 

1.  A  rule  nisi  to  revive  a  judgment  against  the 
executors  of  a  deceased  defendant,  must  be 
served  on  all  the  executors  who  have  proved 
the  will. 

2.  Where  a  rule  is  served  by  leaving  a  copy 
with  a  servant,  an  inquiry  should  be  sub- 
sequently made  of  the  servant  whether  the 
master^ias  received  the  copy.  Panter  v. 
Seaman,  62R 

3.  In  sci.  fa.  by  executors  to  revive  a  judgment 
obtained  by  the  testator,  all  who  are  named 
executors  in  the  will  may  join,  though  one 
only  have  proved. 

4.  Executors  derive  their  title  from  the  will, 
and  not  from  the  probate.     Scott  v.  Briant, 

644 

HIGHWAY. 

1.  A  charter  granted  by  Queen  Elix.  and  eon- 
firmed  by  Charles  I.,  exempting  the  tenants 
of  certain  ancient  demesne  lands  from  the 
payment  of  road  money  (chimagium,)  does 
not  operate  to  exempt  them  from  the  per- 
formance of  statute  duty  on  the  highways, 
pursuant  to  13  Geo.  3,  o.  78;  34  Geo.  3,  c 
64;  44  Geo.  3,  o.  64,  and  54  Geo.  3,  c  109. 
The  King  v.  Siviter,  605 

2.  1.  An  order  of  Justices  under  55  Geo.  3,  e. 
68,  stopping  up  more  than  one  highway,  is 
void. 

2.  Such  an  order,  stopping  up  part  only  of 
a  highway,  is  void. 

3.  Justices  have  no  authority  to  narrow  a 
highway. 

4.  $emble,  justices  have  no  power  to  stop 
up  a  road  out  of  the  division  or  hundred  for 
which  tbey  act  Bex  v.  The  Inhabitants  of 
Milverton,  670 

INSOLVENT. 

A.,  an  insolvent  debtor,  who,  with  the  per- 
uiisrion  of  B.,  his  assignee,  remains  in  pos- 
session, and  demises  for  years  to  C,  may 
recover  the  rent  from  C,  notwithstanding  a 
notice  from  B.  to  C.  requiring  the  reserved 
rent  to  be  paid  to  him,  as  such  assignee. 

SembU  also,  that  under  a  demise  by  A., 
mortgagor  in  possession,  to  B.,  A.  may  re- 
cover the  reserved  rent  from  B.  notwithstand- 
ing a  notice  from  C,  the  mortgagee,  requiring 
B.  to  pay  the  rent  to  him,  C.  Partington  v. 
Woodcock,  624 

INTERPLEADER  ACT. 
An  execution  creditor  served  with  a  sheriff's 
rule  under  the  Interpleader  Act,  is  not  bound 
to  appear  where  there  are  no  goods  liable  to 
his  execution.  Where,  therefore,  such  cre- 
ditor appears  upon  the  rule,  but  does  not 
insist  upon  any  goods  being  liable  to  his  exe- 
cution, he  is  not  entitled  to  the  costs  of  his 
appearance.     Qlasier  v.  Cooke,  629 

JUSTICE  OF  THE  PEACE. 
An  act,  incorporating  a  gas  company,  enacts, 
that  in  case  any  party  who  shall  contract 
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with  the  Company  fur  gas,  shall  neglect,  after 
ten  day 8  after  demand  made,  to  pay  the  go* 
rents,  *ueh  rents  may  be  recovered  by  the 
Company  by  warrant  under  the  hand  and  seal 
of  a  justice  of  the  peace,  and  that  it  shall  be 
lawful  for  the  Company,  with  such  warrant, 
to  levy  the  sums  so  due  and  owing  as  afore - 
snid  by  distress  and  sale. 

Held, — first,  that  the  granting  of  the  war- 
rant was  a  judicial,  and  not  merely  a  minis- 
terial act;  and  that  therefore  a  magistrate 
could  not  issue  a  warrant  without  a  previous 
summon*. 

Secondly,  that  although,  an  officer  execut- 
ing such  a  warrant  might  justify  under  it, 
yet  that  the  Company  who  procured  the  war- 
rant, and  interfered  in  the  execution  of  it, 
could  not. 

Semite,  that  in  no  case  can  a  magistrate 
issue  a  warrant  of  distress  in  the  nature  of 
an  execution,  without  previously  summoning 
the  party  whose  goods  are  to  be  distrained, 
in  order  that  he  may  have  an  opportunity  of 
being  heard. 

Semble.  that  the  22  Geo.  2,  c.  223,  s.  1, — 
which  enacts,  that  in  all  oases  where  any 
justice  of  the  peace  shall  be  required,  by  any 
act  of  parliament,  to  issue  a  warrant  of  dis- 
tress for  levying  any  penalty  or  sum,  the 
justice  may  by  such  warrant*  order  the  goods 
so  to  be  distrained  to  be  sold  within  a  time 
therein  limited,  so  as  such  time  be  not  less 
than  four  or  more  than  eight  days, — applies 
only  where  the  granting  of  the  warrant  is  a 
judicial  act.  Painter  v.  Liverpool  Gas  Com- 
pany, 652 

LANDLORD  AND  TENANT. 

1.  On  a  motion  by  a  landlord  under  the  1  Geo. 
4,  o.  87,  s.  1,  the  rule  should  be  drawn  up  on 
reading  the  original  lease  or  agreement,  or  a 
duplicate  or  counterpart  thereof,  and  not 
merely  on  reading  a  copy  of  the  lease  or 
agreement 

Where  the  agreement  in  such  s  case  ap- 
peared to  have  been  stamped  after  the  rule 
nisi  was  obtained,  the  Court  discharged  the 
rule ;  holding  that,  to  entitle  him  to  a  rule, 
the  landlord  must  at  the  time  of  moving  pro- 
duce a  perfect  lease  or  agreoment  Doe  d. 
Wood  v.  Doe,  579 

2.  A.  lets  to  B.  a  furnished  house,  at  a  certain 
rent  payable  in  advance/from  a  certain  future 
day,  and  agrees  that  it  shall  be  furnished 
suitably  for  a  school : — The  suitable  furnish- 
ing of  the  house  is  a  condition  precedent  to 
the  right  to  demand  the  rent. 

If  B.  enters,  and  the  house  is  not  so  fur- 
nished, A.  cannot  distrain  for  the  rent 

Whether  a  verbal  representation  that  the 
house  will  be  suitably  furnished,  forms  part 
of  the  contract  or  not,  is  a  question  for  the 
jury.     MecheUn  y.  Wallace,  639 

I.  In  December,  1819,  the  testator's  father  was 
a  tenant  of  a  farm  belonging  to  the  plaintiff 
till  the  following  Lady-day.  The  plaintiff's 
steward,  in  the  month  of  December,  proposed 
to  let  the  farm,  and  read  from  a  printed 
paper  the  terms  of  letting.  The  testator  was 
present  and  assented  to  those  terms,  agreeing 
to  succeed  his  father  at  Lady-day,  but  no 
writing  was  signed.  He  did  then  enter  and 
continued  tenant  till  his  death,  since  which 
the  defendants  (his  executors)  occupied  and 
paid  rent  At  the  foot  of  the  printed  paper 
of  terms  was  written  a  memorandum,  not 


signed  by  either  party,  but  by  the  attorney 
of  the  plaintiff,  who  was  present  at  the  time 
of  the  letting.  This  memorandum  com- 
menced in  the  following  terms:  "A.  B..  as 
agent  of  the  plaintiff,  agreed  to  let,  and  C. 
D.  agreed  to  take,"  and  went  on  to  state  the 
farm,  rent,  and  wheu  payable;  that  the  term 
was  for  one  year  certain,  from  Lady-dny 
next,  and  so  from  year  to  year,  until  a  due 
notice  to  quit  was  given.  It  was  held  that 
this  agreement,  followed  by  entry  and  pay- 
ment of  rent,  created  a  tenancy,  upon  tbo 
terms  contained  in  the  printed  paper  and 
memorandum,  and  that  they  might  be  referred 
to  by  the  attorney,  (the  witness,)  as  showing 
what  the  terms  of  the  demise  were.  Bolton 
v.  Tomiin,  670 

LOCAL  ACT. 

1.  Where  a  local  act  empowered  the  trustees 
thereio  named  to  raise  a  8um  of  money  for 
rebuilding  a  parish  church,  and  to  make  a 
rate  for  dofraying  the  principal  and  interest 
of  the  sum  borrowed,  on  the  "  houses,  ware- 
houses, shops,  buildings,  lands,  tenements, 
and  hereditaments,  rated  or  rateable  to  the 
poor"  held,  that  tithes  were  rateable  under 
these  words. 

2.  By  the  act,  persons  who  refused  to  pay 
the  rates  were  to  be  summoned  before  a 
magistrate,  and  if  they  then  refused,  the 
magistrate  was  authorized  and  required  to 
grant  a  distress  warrant  to  levy  the  amount 
A  tithe  owner  baring  refused  to  pay  the  rate, 
on  the  ground  that  tithes  were  not  rateable 
under  the  act,  the  magistrate  refused  to  grant 
a  distress  warrant;  but  the  Court  of  King's 
Bench  issued  a  mandamus  to  the  magistrate  to 
compel  him  so  to  do.  The  King  v.  The  Jus- 
tice* of  Buckinghamshire,  678 

MANDAMUS. 

1.  Upon  the  trial  of  an  indictment  at  the  quar- 
ter sessions,  that  Conrt  is  the  sole  judge  of 
the  propriety  of  the  entry  of  the  verdict. 

Where,  therefore,  upon  a  special  finding  by 
the  jury,  amounting  to  an  acquittal,  the 
chairman  directs  a  verdict  of  guilty  to  be 
entered,  the  Court  of  K.  B.  will  not  grant  a 
mandamus  requiring  the  minute  of  the  ver- 
dict to  be  altered  according  to  the  fact 

The  only  course  open  to  the  prisoner  is  to 
apply  to  the  crown  for  a  pardon.  .  The  King 
T.  The  Justice*  of  Suffolk,  605 

2.  A  mandamus  will  issue  to  compel  one  of  the 
churchwardens  and  one  of  the  overseers  to 
concur  in  making  a  rate  for  the  relief  of  tho 
poor,  where  they  refuse  to  consent  unless  the 
rate  expressly  stated  that  certain  inclosures 
are  within  a  particular  district  of  the  parish. 

3.  The  rule  for  a  mandamus,  to  concur  in 
making  a  rate  for  the  relief  of  the  poor,  is 
absolute  in  the  first  instance.  The  King  v. 
The  Churchwardens,  rf-c,  of  Edlaaton,         669 

4.  A  writ  of  mandamus  to  the  overseers  and 
churchwardens  of  a  parish  to  make  a  poor's 
rate,  may  be  issued  out  on  the  prosecution  of 
one  of  the  overseers,  where  it  appeared  by 
affidavit  that  the  other  overseer  had  refused 
to  concur  in  making  the  rate,  and  the  1  Will. 
4,  c.  21,  s.  56,  makes  no  difference  as  to  tho 
parties  who  may  obtain  the  writ 

5.  Where  the  writ  was  obtained  on  an  affidavit 
stating  tbat  a  rate  was  necessary  for  the  re- 
lief of  the  poor,  and  the  mandamus  recited 
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that  no  rate  bad  been  made  for  the  neceamry 
relief  of  the  poor,  and  that  the  overseers  had 
refused  to  make  a  rate : — Held,  that  the  writ 
contained  upon  the  face  of  it  sufficient  to 
give  the  Court  jurisdiction.  Rex  v.  Church- 
warden* of  Edlaaton,  679 

6.  J  a  in  e  a  I.  granted  a  rectory  to  a  corporation 
in  trust  to  pay  stipends,  and  to  bear  all  the 
charges  issuing  out  of  the  rectory.  The  22 
Jt  23  Car.  2  absolved  the  parishioners  from 
the  payment  of  tithe,  and  enacted  that  a  rate 
should  be  made  yearly  by  the  parish  officers 
fur  the  payment  of  stipends,  and  for  church 
repairs.  The  56  Geo.  3,  c.  lv.,  enacted  that  it 
might  be  lawful  for  the  warden*,  over*eer*f 
and  inhabitant*  in  vestry,  to  make  a  rate  (to 
a  larger  amount)  for  the  payment  of  stipends 
and  for  church  repair*.  On  a  vestry  refusing 
to  make  a  rate  for  the  above  purposes  under 
the  last-mentioned  act,  the  Court  issued  a 
mandamus  to  them  to  call  a  vestry  and  make 
a  rate.  The  King  v.  The  Warden*  of  St. 
Saviour1* ,  Southwark,  678 

7.  Creditors  who  have  advanced  money  to  a 
parish  under  the  22  Geo.  3,  c.  83,  (Gilbert's 
Act,)  are  not  bound  to  apply  annually  for 
one-twentieth  of  their  principal  money,  under 
43  Geo.  3,  c.  110,  and  therefore  the  Court 
will  grant  a  mandamus  to  the  parish  officers 
to  pay  their  principal  and  interest,  although 
the  money  had  been  borrowed  thirty  years 
previously,  and  no  instalment  of  tho  princi- 
pal had  ever  been  demanded.  The  King  v. 
The  Churchwarden*  of  Brighton,  681 

8.  Where  the  names  of  certain  burgesses,  duly 
qualified  in  other  respoots,  were  objected  to, 
and  expunged  from  the  burgess-lists,  by  the 
mayor  and  assessors,  on  revision,  on  account 
of  the  non-payment  of  the  shilling  required 
by  2  Will.  4,  c.  45,  s.  56,  the  Court  of  K.  B. 
considered  that  they  had  not  the  power  to 
grant  a.  mandamus  to  insert  the  names.  The 
King  v.  The  Mayor  of  Hythe,  670 

°.  A  deoree  by  the  Lord  Chancellor,  in  1741, 
bad  declared  the  right  of  voting  to  be  in  the 
inhabitants  only  paying  rates  and  assess- 
ments, and  the  usage  since  that  decree  had 
been  in  accordance  with  it,  an  election  having 
been  made  by  such  inhabitants,  at  which  the 
votes  of  non-rated  inhabitants  were  tendered 
and  refused;  the  Court  refused  to  grant  a 
mandamus  for  a  new  election,  as  the  parties 
applying  for  it  had  made  out  no  case  to  show 
that  the  term  "inhabitants,"  used  in  the 
charter,  had  a  wider  signification.  Rex  v. 
The  Governor*  of  Sandford,  678 


MASTER  AND  SERVANT. 

Plaintiff,  a  domestic  sorvant,  entered  into  the 
defendant's  service  on  the  19th  November. 
On  the  fifteenth  January,  her  mistress  caused 
her  to  be  taken  before  a  magistrate  on  a 
cbargo  of  stealing  some  small  articles  of 
plate  :  the  magistrate  remanded  her  till  the 
20th,  when  she  was  again  brought  up,  and 
discharged.  On  the  22d,  the  plaintiff  went 
to  demand  her  clothes  and  wages,  including 
12.  1«.  in  lieu  of  a  month's  warning.  The 
defendant  tendered  21.  2«.  for  the  two  months' 
actual  service,  but  refused  to  pay  the  addi- 
tional guinea : — Held,  that,  inasmuch  as  the 
placing  the  plaintiff  in  custody  on  a  charge 
that  was  afterwards  abandoned  was  no  disso- 
lution of  the  contract  of  hiring,  the  plaintiff 


was  under  the  circumstances  entitled  to 
wages  for  the  third  month,  which  Lad  be*n 
entered  upon;  and  thai  the  whole  might  t»a 
recovered  under  the  common  count  foi  work 
and  labour.     Smith  \-.  King*ford,  574 

NEW  TRIAL. 

After  verdict  for  the  plaintiff  in  debt  on  bond, 
(the  defendant  not  appearing  at  the  trial),  th* 
Court  granted  a  new  trial  ou  the  ground  that 
in  the  issue  delivered  the  pleas  were  not 
dated,  pursuant  to  the  rule  of  Hilary  Term, 
4  Will.  4.      Worthington  v.  Wigley,  577 

OUTLAWRY. 

The  defendant  mortgaged  to  one  J.  P.  for 
3000/.  certain  fee-farm  rents.  The  principal 
being  unpaid,  and  450/.  being  due  for  in- 
terest upon  the  mortgage,  a  written  contract 
was  entered  into  between  the  defendant  and 
J.  P.  for  the  sale  to  the  latter  of  the  rents  in 
question  for  3785/.  Pending  the  investiga- 
tion of  the  defendant's  title  J.  P.  died,  leaving 
the  plaintiff  her  executor  and  residuary 
legatee.  After  the  draft  conveyance  had 
been  settled  and  approved,  the  defendant 
being  abroad,  the  plaintiff,  without  any  notiea 
either  to  the  defendant  or  to  bis  attorney, 
(though  he  knew  that  the  defendant  was 
abroad  and  that  he  had  an  attorney  acting  fur 
him  here,)  made  affidavit  that  the  defendant 
was  indebted  to  him  as  the  executor  of  J.  P. 
in  the  sum  of  3550/.  and  upwards,  for  prin- 
cipal and  interest,  and  sued  oat  a  capias,  and 
caused  it  to  be  delivered  to  the  sheriff  with 
directions  to  return  it  non  est  inventus,  and 
thereupon  caused  the  defendant  to  be  out- 
lawed.— The  Court  reversed  the  outlawry 
with  oosts.     Pigou  v.  Drunimond,  599 

PAYMENT. 
Quaere  whether  in  an  action  of  tort  against 
the  sheriff,  by  assignees  of  a  bankrupt,  for 
seizing  goods  of  the  bankrupt,  the  defendant 
may,  without  specially  pleading  them,  give  in 
evidence  payments  necessarily  made  by  him 
out  of  the  proceeds,  in  reduction  of  the  da- 
mage*.    Goldsmid  v.  Raphael,  577 

PLEADING. 

In  assumpsit  for  money  paid  to  the  use  of  the 
defendants,  they  pleaded  specially  circum- 
stances showing  that  the  policy  of  insurance 
in  respect  of  which  the  payments  were  made 
had  been  so  framed  as  to  be  utterly  unavailing. 
Upon  special  demurrer,  on  the  ground, 
amongst  others,  that  the  plea  was  argumen- 
tative and  amounted  to  the  general  issue — 
The  Court  inclined  to  think  the  plea  good, 
but  allowed  the  plaintiff  to  withdraw  his 
demurrer  and  reply  de  novo,  without  costs. 
Cole  v.  Le  Souef,  571 

POOR. 

1.  Held,  per  Coleridge,  J.,  in  the  Outer  Court, 
that  under  4  k  5  W.  4,  c  76,  8.  72,  an  ap- 
plication for  an  order  on  the  putative  father 
of  a  bastard  child  need  not,  in  all  cases,  be 
made  to  the  first  sessions  after  the  child  be- 
comes chargeable,  but  must  be  made  to  the 
first  sessions  at  which  it  can  be  made  with 
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•ffect  The  King  v.  The  Justices  of  Oxford- 
shire, 644 
2.  A  poor  person  legally  settled  in  the  pariah 
of  A.,  who  having  como  into  the  parish  of  B. 
animo  raorandi*  there  meets  with  an  accident, 
such  as  to  make  it  dangerous  actually  to  re- 
move him,  or  even  to  take  him  before  a 
justice  to  be  examined  as  to  his  settlement, 
aud  becomes  chargeable  in  consequence  there- 
of, cannot  be  regarded  as  casuaf  poor ;  and 
an  order  for  bis  removal  may  be  made  and 
suspended  under  35  Geo.  3,  o.  101,  s.  1  &  2. 

And  such  order  being  so  made  and  sus- 
pended, the  parish  of  A.  is  bound  to  pay  to 
the  officers  of  the  puri*h  of  B.  expenses*  in- 
curred by  them  by  curing  and  maintaining 
the  pauper  during  the  suspension  of  the  order 
of  removal. 

But  if  such  poor  person  had  not  come  into 
the  parish  of  B.,  anioio  raurundi,  be  would 
have  come  within  the  description  of  casual 
poor,  and  would  not  have  been  removable. 

So,  if  the  poor  person  («.  g.  a  foreigner) 
had  no  settlement  elsewhere.  Semble.  The. 
King  v.  Inhabitant*  of  Oldland,  650 

PRACTICE. 

1.  A  demand  of  oyer  must  correctly  describe 
the  parties  to  the  cause.  Poole  v.  Coates,  580 

2.  A  notice  to  plead  need  nut  bo  dated :  con- 
sequently, it  will  not  be  vitiated  by  an  erro- 
neous date.      Wyatt  v.  Macdonafd,  581 

3.  Semble,  that  no  rule  to  plead  soveral  matters 
is  necessary  in  the  case  of  pleas  added  under 
a  judge's  order.     Monk  v.  Shenstone,  579 

4.  On  demurrer  to  a  replication,  the  Court  will 
not  permit  the  plaintiff  to  attack  the  defend- 
ant's plea,  unless  the  point  has  been  marked 
for  argument,  pursuant  to  the  rule  of  Hilary 
Term,  4  Will.  4,  s.  2.     BayUy  v.  Homan,  577 

5.  A  role  nisi  having  been  granted  to  reduce 
the  damages,  the  Court  allowed  the  plaintiff 
to  enter  up  judgment,  and  issue  execution  for 
that  part  of  the  damages  which  was  unob- 
jected to,  on  his  electing  to  forego  the  rest. 
Helling*  v.  Young,  580 

6.  It  seems  that,  since  the  new  rules,  (Hilary, 
4  Will.  4,  s.  15,)  the  plaintiff  cannot  be  ruled 
to  enter  the  issue.      Wilk*  v.  J)jdd,  580 

7.  In  trover  for  goods,  the  defendant  was 
allowed  to  plead — first,  not  guilty. — secondly, 
that  tho  plaintiffs  were  not  lawfully  possessed 
of  the  goods — and  two  other  pleas  alleging  a 
deposit  of  the  goods  in  question  in  the  hands 
of  the  defendant  as  a  security  for  a  bill  dis- 
counted by  a  third  person.  Jaullery  v.  Brit- 
ton,  594 

8.  In  action  by  five  plaintiffs,  the  Court  refused 
to  allow  satisfaction  to  bo  entered  on  the 
judgment  roll,  on  a  warrant  of  attorney 
signed  by  four  of  them  only,  although  it  was 
sworn  that  the  other  plaintiff  bad  gone  to 
settle  in  America,  and  that  the  damages  were 
merely  nominal.     Dari»  v.  June*,  586 

9.  The  Court  will  not  deprive  the  plaintiff  of 
the  fruits  of  a  judgment  obtained  by  him  on  a 
special  case  argued  and  determined  after  the 
death  of  the  defendant,  though  four  terms 
have  elapsed  between  the  time  of  his  obtain- 
ing and  of  his  entering  up  judgment,  unless 
it  be  shown  that  tho  defendant's  estate  had 
suffered  prejudice  by  the  delay.  Green  v. 
Cobden,  598 

10.  Where  a  couso  (which  has  been  made  a 
remanot)  is  tried  before  the  sheriff  on  a  day 


subsequent  to  the  return  day  of  tho  writ  of 
trial,  the  Court  will  amend  the  writ,  tihtr- 
man  v.  Tinsley,  b>7 

11.  To  warrant  a  motion  for  an  attachment 
against  a  party  for  non-performance  of  mi 
award,  the  order  of  Nisi  Prius  or  the  sub- 
mission must  appear  to  have  been  previously 
made  a  rule  of  court.     The  Mayor  of  Uath  v. 

PtMCA,  5S7 

12.  It  is  not  absolutely  necessary  that  affidavit 
used  on  motion  under  the  3  A  4  Will.  4,  c.  74 
s.  91,  should  be  entitled  "  In  the  Common 
Pleas."     In  re  Bate*,  5U6 

13.  An  affidavit  to  hold  to  bail  stated  that  the 
defendant  was  indebted  to  the  deponent  in  a 
certain  sum  "for  materials  found  and  pro- 
vided, goods  Fold  and  delivered,  and  work 
and  labour  done  and  performed  by  the  do- 
ponent  to  aud  for  the  use  and  benefit  of  the 
defendant,  and  at  his  request: — Held,  suffi- 
cient.    Lucum  v.  Goodwin,  588 

14.  To  entitle  a  plaintiff  to  a  distringas  upon  a 
writ  of  summons  not  personally  served,  it  ia 
not  sufficient  to  show  that  unsuccessful  ut- 
tempts  were  made  to  serve  the  defendant  at 
his  residence  on  three  occasions,  and  that 
on  the  Heeond  a  copy  of  the  writ  was  left,  uud 
referred  to  on  the  third. 

The  copy  of  the  writ  must  be  left  on  the 
third  visit.     Mason  r.  Lee,  608 

15.  Where  a  rule  is  discharged,  the  party  is  not 
entitled  to  a  second  rule  to  the  same  effect, 
upon  affidavit  stating  additional  facts,  which 
the  party  might  have  presented  to  the  Court 
on  the  first  motion. 

16.  Where  reasonable  diligence  has  been  used 
to  obtain  the  true  Christian  name  of  a  defend- 
ant, the  plaintiff,  upon  a  motion  to  set  aside 
proceedings  for  irregularity,  on  the  ground 
of  misnomer,  is  protected  by  Keg.  H.  2  Will. 
4,  I.  32. 

But  where  the  defendant  was  not  conusant 
of  the  inquiries  made  respecting  his  name,  a 
rule  for  setting  aside  the  proceedings  for 
irregularity,  on  the  ground  of  misnomer,  was 
discharged  without  cost*.     Basset  v.  Hartley, 

618 

17.  In  discussing  a  rule  nisi  for  an  attachment 
against  the  sheriff  for  an  insufficient  return  to 
a  writ,  the  Court  will  not  take  cognisance 
of  the  return  unless  an  office  copy  be  pro- 
duced, verified  by  affidavit,  although  there  bo 
an  affidavit  by  a  party  as  to  his  belief  that  no 
sufficient  return  has  been  made.  Wilton  v. 
Chamber*,  621 

18.  A  cause  in  which  the  defendant  had  been 
held  to  bail  for  52/.  is  referred  to  an  arbitra- 
tor, to  whom  also  the  question  of  coats 
geuerally,  and  of  costs  under  43  G.  3,  c.  46,  is 
referred:  An  award  that  15/.  17*.  was  due  to 
the  plaintiff  at  the  time  when  he  held  the  de- 
fendant to  bail,  and  that  the  verdict  shall 
stand  for  that  amount,  and  that  the  plain  tit! 
had  reasonable  and  probable  cause  for  holding 
the  defendant  to  bail,  (without  saying  for 
what  amount,)  and  that  the  defendant  shall 
pay  the  cosy  of  the  oause,  is  sufficient  JSuctl 
v.  Burnt,  624 

PRISONER. 

1.  The  2  Will.  4,  e.  39,  a.  8,  has  not  altered  the 
mode  of  charging  prisoners  in  execution. 
Whitmore  ▼.  Binnt,  599 

2.  The  2  Will.  4,  c.  39,  s.  8,  has  not  altered  the 
mode  of  charging  prisoners  in  execution. 
Stoekeny.  Wedderburne,  699 
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RATE,  BOROUGH. 

A  notice  of  appeal  against  a  borough  rate 
under  the  Municipal  Corporation  Act,  (5  A  6 
Will.  4,  c.  76,)  must  state  a  grievance,  or  facts 
from  which  a  grievance  inust  be  necessarily 
inferred. 

A  notice  in  tho  following  form  was  held  in- 
sufficient : — "  I,  F.  T.,  being  a  burgess  of  the 
borough  of  P.,  and  called  upon  to  pay  the 
rate  or  assessment  hereinafter  mentioned, 
do  hereby  give  you  and  each  and  every  of 
you  notice,  that  I  intend  to  appeal  and  shall 
appeal  at  the  next  general  quarter  sessions 
of  the  peace  to  be  holden,  Ac,  against  a 
borough  rate,  at  a  meeting  of  the  council  of 
the  said  borough,  held  on,  Ac.  ordered  and 
resolved  to  be  raised  for  payment  of  the  ex- 
penses to  be  incurred  in  carrying  into  effect 
the  provisions  of  the  Municipal  Act.  Dated, 
Ac."    Hex  v.  The  Recorder  of  Poole,         680 

RULE  TO  COMPUTE. 

A  rule  to  compute  was  refused  in  an  action  of 
covenant  for  non-payment  of  rent  and  land- 
tax,     tied  Qucere,     Morris  v.  Thompson,   687 

SCIRE  FACIAS. 

The  Court  will  permit  judgment  to  be  signed  on 
a  sci.  fa.  after  eight  days  from  the  return  (r. 
81,  U.  T.  2  Will.  4,)  where  the  defendant 
resides  abroad,  he  having  had  reasonable 
notice  of  the  proceeding.  Wheatherhead  v. 
'       "  577 


SEPARATION  DEED. 
A  deed  of  separation,  in  which,  after  reciting 
that  differences  subsisted  between  the  hus- 
band and  wife,  and  that  they  had  agreed  to 
live  apart,  and  that  the  husband  had  agreed  to 
give  to  trustees  for  the  benefit  of  the  wife  a 
life  annuity  for  her  separate  maintenance,  it 
was  witnessed,  that  in  consideration  of  10s. 
paid  by  each  of  the  trustees  to  the  husband, 
and  of  the  covenants  thereinafter  contained, 
the  hnsband  granted  to  the  trustees  a  life  an- 
nuity af  200/.  for  the  benefit  of  the  wife,  and 
in  which  there  were  (amongst  others)  a  cove- 
nant by  the  trustees  to  indemnify  the  husband 
from  the  debts  of  the  wife,  need  not  be  en- 
rolled under  53  Geo.  3,  o.  141,  s.  2.  Carter 
x.  Smith,  648 

SET-OFF. 

A  debt  from  the  testator  cannot  be  set  off  in  an 
action  fur  money  had  and  received  to  the  use 


of  the  plaintiff  u  execntor.  Schofield,  Ad* 
ministratrix,  Ac,  of  Lane,  deceased,  v.  Cor- 
bett,  649 

SHIPPING. 

In  assumpsit  for  demurrage  upon  an  agreement 
in  the  nature  of  a  charter-party,  non-com- 
pliance by  the  plaintiffs  with  the  provisions 
of  3  A  4  W.  4,  o.  52,  s.  108,  requiring  that 
previously  to  the  unlading  of  goods  carried 
coastwise,  a  written  notice  of  the  ship's  arrival, 
with  goods  signed  by  the  master,  shall  be 
given  to  the  collector  or  controller  of  customs, 
by  the  master,  owner,  wharfinger,  or  agent  of 
such  ship,  and  proper  documents  obtained, 
should  be  specially  pleaded,  and  cannot  be 
up  as  a  defence  under  non  assumpsit.  Alcock 
v.  Taylor,  639 

SIMONY. 

The  sale  of  the  advowson  of  a  church  which  is 
full,  is  not  simoniacal  by  reason  of  the  incum- 
bency being  at  the  time  of  sale  voidable  at 
the  election  of  the  patron. 

And  a  conveyance  under  such  sale  will  pass 
the  right  of  immediate  presentation.  Alston 
v.  Atlay,  652 

STOCK-JOBBING. 

The  stock-jobbing  act,  7  Geo.  2,  o.  8,  is  confined 
to  the  stocks  of  this  country. 

Time  bargains  in  foreign  funds  are  not 
illegal  or  void  at  the  common  law. 

If  they  were  so,  semble  that  the  broker 
employed  in  effecting  them  would  still  be 
entitled  to  sue  for  his  commission  in  respect 
thereof.      Wells  v.  PorUr,  663 

TITHES. 

A  corn  rent  given  by  an  act  for  enclosing  lands 
and  extinguishing  tithes  to  the  rector  in  lieu 
of  tithes,  is  rateable  to  the  relief  of  the  pour 
unless  there  be  an  express  clause  of  exemp- 
tion. 

Where,  therefore,  a  commissioner  sp- 
pointed  under  such  an  act  is  directed  to  ascer- 
tain the  yearly  value  of  all  the  tithes,  modules, 
Ac,  and  in  making  such  valuation,  the  tithes 
of  all  lands  are  "  to  be  deemed  equal  in  value 
to  one-fifth  part  of  the  annual  net  value  of 
such  lands,"  and  a  corn  rent  equal  to  the 
value  of  the  tithes  is  to  be  settled  and 
oharged  in  due  proportions  upon  the  lands, 
lands,  and  to  be  payable  to  tho  rector  bv  the 
occupiers  of  the  lands.  The  rector  is  liable  to 
be  rated  in  respect  of  such  corn  rent  The 
King  v.  Inhabitants  of  Wistow,  651 
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